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PREFACE. 


Wb had the' ■ pleasure, 'SO long ago " as 1913, to announce to the 
learned' public that, in response to the suggestions of many 'of our 
esteemed and learned constituents all over, the country,: it wa's our ■ 
intention to take' up, in the Lawyer’s Companion ' Seriesr the several 
topics of Law not directly or fully dealt with by our Indian Statutes 
and to make, in dealing with such special subjects, a slight departure 
from the usual plan of the Lawyer’s Companion Series. We first 
issued the Law of Benami Transactions and next the Law of 
Receivers both of which were very well received by the learned, 
profession. The great success that has greeted these two publications 
encouraged us to next announce the publication of a similar book on 
the Law of Costs. 

The necessity of a treatise on the Law of Costs is general and 
obvious. It is said easily enough that the question as to costs in a 
particular case before the Court is a matter more or less entirely 
within the discretion of that Court. But, at the same time, that 
discretion cannot be arbitrarily exercised, and the exercise of the 
same has been made subject to well-defined principles. What the 
nature of that discretion is, when and how it is to be exercised, the 
powers of Court in that respect, the principles as to taxation of 
costs, the right of appeal in matters of costs and a number of 
kindred topics are as fully capable of a thorough and a logical 
treatment as any other subject-matter hitherto dealt with in the 
Lawyer’s Companion Series. The few provisions which may be 
found scattered here and there in the general body of our Statute 
Law laying down in effect that costs are in the full discretion of 
the Court, which must exercise such discretion, not arbitrarily, but 
judicially (S. 35, Civ. Pro, Code, 1908, 9 W.R. 6 and 1 C.W.N, 647) 
are very aphoristic and their implications have, in their application 
to the infinitely varying circumstances of each particular case, grown 
into great detail, so much so that we may safely say that the subject 
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IS yet regulated very much by case-law. A glance at the book will 
show how fully and exhaustively the subject has been dealt with- 
its origin and development being traced from the earliest times 
known to legal history. 

The Indian case-law has been incorporated up to the latest tiak 
of the publication. In a subject where the Indiiiu btatutu is vtiry 
general in its provisions, resort has naturally to be hud to the 
valuable guidance afforded by English and American precedents wluch 
justly form a repository of general legal principles applicable almost 
to ail modern societies. We beg to express our grateful thanks to 
the authors and compilers of the following works which we may 
mention as the more important of the many excellent works consulted 
in the preparation of the present book —American Cyclopu'dia ot 
Law and Procedure, Haisbury’s Laws of England, Encycbpicdia 
of the Laws of England, Mayne on Damages, Danieli’s Chancery 
Practice, Seton’s Judgments and Orders, Mews’ I)ige.st, the Annual 
and the Yearly Practice, Marshall on the liaw of Costs. Morgan and 
Wurtzburg bn the Law of Co-sts, Gordon on Costs, etc,, etc., etc., 
and to many others to which references have been made in the body 
of the book. 

Before concluding this note, we think it is oiir duty to berehy 
expressly acknowledge with thanks the many valuable services rcinderfid 
to the late Mr. T. V. Sanjiva Bow and the unfailing counsel and 
guidance ungrudgingly given to us, by Mr. C. S. Somanatha Sastrigal, 
B.A., B.L., First Grade Pleader, Trichinopoly (one of the learned 
compilers whose name appears on the title page of this book), who. 
with the idea of more vigorously practising at the Bar, ha.s lieen 
obliged, to our great regret, to sever his connection with onr 
publications. 

THE lawyer’s COMPANIOS OFFICE, k T. A, VENKASAWMY ROW. 

madras. ■ . ; , . [ iji. g, KEISHNASAWMY ROW. 

Bated Wowwlier, 1918*. } 
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obtained in difiereut ways, 925, Co-defendants — Payment into Court 
' by one, 226. 

Chapter VII. — Proportionate Costs ... ■ ... 227~244 

Proportionate costs— When awarded, 928# Costs “ in proportion, ” meaning of, 

229# Costs allowed in proportion to amounts decreed and disallowed— 
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, OadoulaliioQ of, 229« Costs ia case of partial decree, rule ,as to, , 230* ■ 

* Smmpte (i) Where plaintiff gets a smaller amount' than that ^o.laimed 

by Mm, 231. (it) Where' piainfei.ff suoceeds on one of two distinct, matters,' \ 

231. .Costs .in case of alternative claims— One succeeding .the other ' 

' failing, 232, ' ■ An exception to the above rule, .232, Costs where partial 

relief granted ' a portion being sub judice, 232. Costs where ■ a party 
substantially succeeds, 233. Costs where a party succeeds, but gets relief 
not in the precise Jorm in which he asked lor it, 234. Sicampte— Costs 
where' lower Court grants injunction and appellate Court refuses injunotion' : ■ 
but awards damages,. 234. CostSs apportionment of, in oases where there' 

, ,, are distinct issues, 236, Cost of a particular issue separable from costs' of , " 

. suit, ' 237. ' Cost of separate issues- . and : costs of separate causes of action,. 

2v38. ■ Costs where one of two plaintiffs succeeds, and the other fails.,.' 238. ' ' 

OoBts, apportionment of, as between co-defendants, 238. Costs apportioned \ 
as between different estates, 238, Costs incurred before tender and after - 
tender— Apportionment of, 239. Costs where parties have, separate interests 
in suit property, 239, Costs, apportionment of, in case of claim and 
counter-claim, 240. Costs in case of joint decree, 241. Costs in matters of 
aooount, 241, Costs, apportionment of, in pauper suit, 242. Costs out of 
particular fund, 242. Cost in case of partial alteration of decree in appeal, 

242. Costs in proportion— Practice of Privy Council, 242. Costs— Appor- 
tionment and set off, 243. Plaintiff’s right, 243. Defendant’s right, 244, 

Chapter VIII.— Set off of Costs ... ... ... 245—262' 

Provisions of the Code of Civil Procedure as to set off of costs, 246, Practice 
V ’ as to sat off of costa, 247. Principle .underlying the practice, 247, English 

and Indian Law and practice as to sat off of costs, 247. Oonsbruofcion 
of decree or order In respect of set off, 250. Set off o! costs must be in 
respect of sums due in the same suit or proceeding, 250. Though they may 
be payable under different orders, 251. Sat off of interlocutory costs against 
each other, 251. Set off of interlocutory costs against final costs, 262. 

Set off of costs of the day against coats payable on rule for new trial, 252, 

Set off of simple decree debt against decree charged on estate, 262. Set off 
of costs payable out of fund, 262. Set off of costs not allowed in respect of 
distinct matters, 253. Or in respect of unascertained amounts, 254. Or 
in respect of costs not actually awarded, 254. Or where decree is incapable 
of being enforced, 254, Set off of probable costs not allowed, 255. Set off 
as among plaintiff and defendants— Action of trespass, 255. Set off in case 
of bankruptcy, 255. Sat off of costs in mortgage suits, 255. Set off of 
costs in pre-emption suits, 267. Set off of costs in suits for possession and 
cancellation of document, 258. Set off of costs in case of trust estate, 269, 

Sat off of joint debt as against separate debt, 260. Set off of costs— Bight, 

If affected by solicitor’s lien, 260. Set off and oounter-claim in case of 
alien enemy, 262, Oaloulation of interest in ease of set off of costs, 262, 

Bet off of coats— Eight, not affected by execution of decree or order, 262. 

Set off of costs — Bight not affected by employing different solicitors at 
^ „ .various. stages,.' 262. 

Chapter IX.— Effect of Tender on the Award of Costs ... 263—279 

Effect of tender— Desire of Courts to discourage unnecessary litigation, 264, 

Legal tender, what is, 264. Principle of the plea of tender, 266, Proof of 
tender, 266. Essentials of valid tender— Tender must be suoh as to bind 
the party tendering, 266. Tender must extend to all that the plaintiff can 
' 'd«TUMd,-as of right,. 266. Tender when made after commencement •of" 
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aotiion, mast also iticlude costs ineiarred till tbe II, '206. Tender must ba of 
the whole Siam cla8--"Iaolosive of costs, 266® Tender raiisl be Kpccifie, 207* 

Tender must not be clogged with Imfroiier oonditiciis, 267. 1!GiiclQf 
coupled with a demand of receipt, not iiiaproper eonditioii, 269. Tcaclof 
with a demand for a receipt In fall o! all demands, .if proper, 270* Tender 
must be legal, 270. Tender to be made to the creditof or a tliily aiitiiorly;ed 
person, 270- Tendered money- should be produce{!“-4Ier8 notico not 
sufficient, 270. Tender must be auch that the creditor can have rcasoriabk • 
opportunity of seeing that it is good an-d complete, 271. Tetsder iiiiist bo 
made in the current coi,n of tlie. -realna. -272. Tender by elieque— Waiver of 
objection, 27*2. Tender must' be ■' a. eontiouing -one, 273, Subaeqaeiil; 
demand, effect of, 273, Tender by post, 273, ■ Tender by letter of mortgage 
money, not good lender, 273. ' Teu-der of part of debt, 274. lender of one 
of Beveral distinct debts, 275. .Tender of larger amount than what Is duo, 

275. Tender under protest, 275..' Tender in case of debt due under an 
account, 276, Tender through Court-— Deposit,. 276. Tender and deposit— 
DIfferanoe between, 276. Tender of decree amount into Court— Time of ■ 
tender, 277. Tender before suit must be followed by payment into Court 
_ after suit,. 278. Effect of tender— Tender also stops Interest, 278. Tender 
when refused, person tendering .may retain the 'money in his own hands, 

279, Tender, defence of, cannot be .pleaded, in an acticn for UQlic|,iiiilatefl 
damagCwS, 279, 

Chapter X. — Costs in Special Oases ... ... ... 280 — 754 

Section 1.— Abated Suit or Appeal. 

Provisions of the -Code of Civil Procedure regarding the almtement of 
. suits, 280. (1| Death of the parties :—Fracedaro where one of several 
plaintiffs or defendants dies and ' right to. sue survives, 281. Procedure in 
case of death of one of several plaioti.ffs or .sole plaiafeiff, 281. Procedure m 
case of death of one of savara! defendants or of sole defendant, 281. Deter- 
mination of question- as -to legal representative, 281. Ho abatement by 
reason of death after heariog, 232,. |2) Marriage of a fmmh party 
f3) Insolmncy of (he party, .. *282. '■ (4| Generali Effect of abatement 
.or dismissal of suit, 283. Procedure in case of assignment before the final 
order in the suit, 284. Application . of the above roles t.o appeals, 284. 
Application of the above rules to -execation proceedings, 285. Costa of 
raterlooutory order in .abated- suit, 285. 'Costs of abated appeal, 2B5, 

Costs to heirs of daoaasad def6.ndant against 'plaintiff, if Court can award., 

286, ■ Costs of abated. -suit— Order -as to payment of—Appoal, 28G. Cosfe 
in suit instituted in name and -on behalf -of deceased person, 287. Appeal 
by two defendants— Death of one - pending, appeal — Legal representative 
not brought on record— Appeal deeided-'- and jiidgment reversed— ISffeet, 

287. 

Section 2.-- Account Suits. 

Duty of agent to account— Similar duty of other accounting parties (as) 

Trastea, Baoelver, Executor, etc., 289. General rule—Oosta follow the 
, .. event of the account, 290. Coats where accounts involve iritrioale and 
■ doubtful questions, 291. Costs where plaintiff succeeds in the substantial 
matters in litigation, 291, Costs where the agent neglects to render 
aooount, 291, Costs where agent .denies his fiduciary relatloa, 291, Costs 
of taking account of trust— Old and new praotioa— English Law, 291, 

Costs of famishing accounts and information to eesM gue frwsl, ;292. Oosle 
where executor refuses to give sooounts— But submits one In his answer in 
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Coatfr-^Such aocount, being found to be oorreot, 29,2: Costs In case of 
aooount as between several mortgagees, 29*2. Costs, apportionment of, in 
aooount suits, 292. Costs of subsequent accounts and inquiries, '293. 

Costs, reservation of, till after the report'— Praotioej 293. Costs of suit ' 
pending reference for account, 293. Costs in case of tender of debt due 
under an account, 294, Costs of employing accountant, ,294. 

Section 3. Admiralty and ITice- Admiralty Actions. ■ 

Principle as to award of costs in Admiralty and Vice-Admiralty actions, 296,,; 

, Genera! rule — Costs to follow event, 297. Items allowed or disallowed ,aa'- 
costs in collision cases (i) Costs of bail, 297. (ii) Costs of excessive bail, 297* 

(iii) Costs of appraisement, 298. (iv) Costa of witnesses, 298 (v) Costs of 

detaining necessary witnesses, 298. . (vi) Costs of paying freight into Court, 

298. (vii) Goats attending claim for freight disallowed, 298. (viii) Costs 
on higher scale in Admiralty actions, 299. (ix) Costs, in case of tender in 
salvage suit, 299. (x) Costs against the Crown, 299. (xi) Costs, Security 

for, in Admiralty action, 299. (xii) Costs of transcript of short-hand 
writer’s notes, 300. Certain points considered in the awarding or with- 
holding of costs in Admiralty actions: — Plaintifi negligently arresting wrong 
ship, 300. Discontinuance of action by plaiotiS, 300. Sueceaaful parly 
compiicatiog case by false allegatioDS, 301. Defendant succeeding on a pka 
of compulsory pilotage, 301. Defendant succeeding on a plea of inevitable 
accident, 301. Decree for costs against defendant personally, 302. Un- 
successful defendant made liable for costs both of piaintifi and co defendant, 

302. Points to be considered in collision oases, 303. Responsibility of oo- 
plaintiis in collision oases, 303. Oross-actions in respect of collision, 303, 
Collision— Both ships at fault, 303. Collision caused by the fault of third 
ship, 304. Misconduct after collision punished by costs, 304. Costs in 
salvage actions, 304. Consolidation of salvage claims— Separate costs, 305. 

Increase of salvage award, 305. Action of salvage— Arrest of ship — Costs of 
excessive bail, 305. Costs of appeal in Admiralty actions, 306. Interference 
by Court with Registrar’s discretion as to costs, 807. 

Section 4. —Administration Action -' Costs of Executor and Administrator^ 
Admimstration actions, what are, 309. Administration action, jurisdiciiion of 
Courts in. 3l0, Administration action, costa of — Fravisions of the Indian 
Succession Act as to, 311. Administration action, what are costs of — 
“Executorship and testamentary expenses,” 311, Costs out of estate, 

{!) Oases where costs were ordered to be paid out of the estate (a) General 
{&) Where litigation is caused by the fault of the testator, 814. (c) Where 

proceedings are directed for benefit of estate, 317. (d) Where a party 

merely calls for proof of will, 317. (e) Where party opposing the will has 

sufficient ground to question validity of will or capacity of testator, 317, 

(/) Whore there ia just cause for litigation, 318. (g) Where doubtful ques- 
tions o! law are involved, 318. {h) Where the eiroumstances of the case call 

for a judicial investigation of the matter, 318. (i) Where the executor 
proves will in solemn form, 318. (y) Where next of kin or executor success- 
fully contests later will, 318. (k) Where legatee brings suit on behalf of 

himself and other legatees, 319. {l\ Where legacy is given to a class— Costs 

of proving title as member of the class, 319. (m) Where beneficiary success- 

fully resists attempt by another beneficiary to prove a false will, 319. 

(n) Where joint letters of administration are issued, 320. (o) Where probate 
was granted of subsequent inconsistent will, 320. {p) Where decree for 
payment of legacy is made on admission of assets, 821. fe) Where plaintiff 
is given the conduct of several suits consolidated, 321, (2) Cases where 
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oosts were not ordered to be paid out of -the estate Where cortsirootion 
of will Is not 80 difficalt as to require' the assistance of Court, 321. 
ib) Where action is not for the benefit of the estate, 322. fel Where appli- 
oant for letters wilfully oonoeals the existence and claims of relatives of 
deceased, 322, id) Where legatee’s claim is not proper, 322. I'd Where 
opposition improper. 322. (/) Where opposing party might have removed 
suspicion by proper enquiry, 323, (g) Where opposing party makes false 
charge of fraud and ooaaplraey, '323. ih) Where plainiifi is guilty of 
laches. 323. 13) Cases where each party was directed to bear his own 
costs, 323. f4^ Case, where probate was refused to execator—Oosta in dis» 
cretfon of Court, 323. .Costs of executors and administrators in administn- 
tion suits— General rule—Paid out of ■ ■estate, 324., Exceptions, 325, 
0) Mieoondust, 326. ' fil) Fraud, .327. liii) Undue Influence, 327. 
fiv) Breach of trust, 328. ' (v) Negligence, 328. fv.i) Perverseness and iin- 
reasonable caution and raspioion, 330. fvii) Improper investoaent, 33L 
fviii) Wrongful distribution of assets, 331. Ox) Denial of indebtedness to 
account, 332. lx) Executor bringing a iisek8Bact!o,n, 332, (xi) Defaulting 
trustee or executor, costs of, 3*32. (xii) One of two only defaulting, 333. 
fiiii) Priociple on which the costs of a. defaulting trustee are, disallowed, 333. 
fxiv) Costs of a defaulting executor who becomes bankrupt, 333. fxv| Costs 
sometimes given to a defaulting trustee on aceouiife of asslstafica 
rendered, 834. (xvi) Trustee making good his default : right to costs, 334. 
(xvii) Executor of a defaulting trustee, 334. (xviii) Severance from co- 
trustee or co-executor, 335. ixix) Revocation of probate or letters, 335. 
(xx) Where application for probate is dismissed for default, 336 (xxi) Where 
loss caused by agent’s default, 336. (xxli) Set* of! of costs, 337. (iiiii) Un- 
necessary costa, 337. {xxivi Executor, change of attorney by— Costs, liability 
■of executor to pay, 337. ■ Fees due to counsel, scale of— Costs, 337. lu what 
cases the plaintifi shall pay the executor’s costs, 838. Costs out of parti- 
cular portions of the estate: — Ih). Liability of general estate, 339, 
ib) Liability of residuary estate. 340, (c) Liability of particiiUr share, 341. 

(dl Liability of particular fund, 342, (e) Liability of settlement fund, 343. 

Ill ■Liability of spedllo legacy ,■ 343,. (g) Liability of real eat?ite, 343. 
Costs .o! particular persons |i) Administrator* General, 345. tis) Credi- 
tor bringing administration action. ,B49. ■iiii} ■Personal ropresenlatlva, 351. 

. (Iv) Residuary or other legatee, 351, (v). Next-of-Mn or person entitled in 

distribution, 351. (vi) Beneficiary, 352, fvll] Cavaator, 352. (viii) Govern- 
ment, 353. Priority as to executor’s and trustee’s costs, 353. Security 
for costs, 354. 

Section 5.— 'Adjournment, Costs of. 

Costs of adjournment— Power of Court- to 'grant 'time and adjourn hearing ; 

Provisions of the Code of Civil Procedure, 356. 'dil Provisions of the 
■God© of Criminal Procedure, 366. ■ Costs of' unnecessary adjournment, 367, 
Costa of necessary adjournment, 357. Costs of adjournment in ex park suir,, 
357# Costs of adjournment— Transfer of case from undefended Board to 
defended Board, 358, Costs of adjournment into Court, 358, Costs of 
adjournment in Criminal cases, 358. Costs of adjournment— Time and 
opportunity to be given for payment of, 360, Costs of adjournment, execu- 
tion of, order aa to, 361, Costs of adjournment— Payment into Court or to 
party— What is proper procedure, 361. Costs of adjournment, order as to 
(a) Review, 362, ib) Appeal. 362. tc| Revision, 362. id} Alteration of 
amount of costs of adjournment .ordered, 363* Efieot of not paying costs 
of adjoumment.-SS'S, ' 
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Section 6.— Arbitration, and. ■ Award. 

Arbitration* wliat is, an, 364. Provision as to costs in reference to arbitration, 
366, General rule as to power of arbitrators, 365. Provisions of tbe Code ' 
of Oivil Procedure relating to, costs in arbitration, 365, ■ Provisions , of ' the 
Indian Arbitration Act relating to such costs, 366 Provisions of the Englisli 
Arbitration Act, 1889, regarding the same, 367, Certain terms occurring in 
oases referred to arbitration explained and distinguished ,* 0) Costs ol 

the cause, 368. (ii) Costs of the reference, 368. (iii) Costs of award, 368, 
|iv) Costs of special case, 369. Costs, Duty of arbitrator to deal with, when 
he is empowered to deal with the same, 369. Costs, Amount of, to be stated 
in award, 371. Costs not dealt with by arbitrator—Power of Court to refer 
back matter to arbitrator, 371. Costs, scale of — Power of arbitrator to fix, 
372, Costs, apportionment of— Power of arbitrator as to, 372. Goats of 
each party to be borne by himself — Powers of arbitrator so to direct— 
Practice, 372, Costs incurred in filing award in Court— Power of arbitrator 
to deal with, 372. Costs left to the discretion of arbitrators settled by 
umpire, 373. Duty of umpire, 373. Costs of umpire, 374, Costs of umpire 
and of arbitrator — Award should separate the two, 374. Costs, unauthorised 
provision as to, in award, efiect of, .374. Costs, efieofc on, when award is set 
aside on ground of arbitrator exceeding his authority, 374. Court acting in 
excess of its Jurisdiction, 375. Court’s power to award costs and arbitration 
fees where no award is made, 375. Arbitrator’s remuneration, suit for, 375. 
Order of reference providing that costs shall abide the event — Discretion of 
arbitrator, 377. Efieot of award when costs abide the event, 377. Suit for 
costs of award, 378. 

Section 7 —Claim and Counter-claim. 

Costs of counter-claim, what are, 378, Costs in case of claim and counter- 
claim— English and Indian law, 378. (i) Where both the claim and counter- 
claim are allowed, 379. (ii) Where both the claim and the counter-claim 
are disallowed, 380. (iii) Where defendant recovers more on his counter- 
claim than plaimifi on his claim, 380. (iv) Where defendant recovers less 
on his counter-claim than plaintifi on his claim, 380. (v) Where counter- 

claim is really in the nature of a defenoe, 380. (vi) Taxation of costs in case 
of a counter-claim, 380. Set-ofi of costs and amounts recovered, 380. 

Section 8.— Commission, Costs of. 

Provisions of the Code of Oml Procedure regarding the issue of commission 
and the costs thereof, 381. Costs of commission— Liability of party apply- 
ing for the same, 382. Costs of commission to examine purdanashin lady — 
Who should bear, 382. Costs of commissioner, when his enquiry is held 
illegal, 383. Costs of commission not deposited— Dismissal of suit not pro- 
per, 388, Fees for commissioner, bow fixed, 384, Fees for commissioner 
appointed by Court in India to take evidence in England— Scale of fees, 384. 
Fees paid to pleader to examine -witness on commission — If allowed, 385. 
Pees awarded to commissioner, how realized, 385. Additional fees awarded 
to commissioner, how realized, 385. Appeal against order in execution of 
order for commissioner’s fees, 386. 

Section 9 — Criminal Proceeding’s, Costs of. 

Costs incurred in prosecuting case in Criminal Court, suit for, 388. Costs of 
criminal proceedings in English Law, 390. (1) Costs incurred in possession 
proceedings in Criminal Courts, 390 Ii) Provisions of the Code of Criminal 
Procedure regarding the same, 390. (ii) Such costs to be awarded in the 
presence of parties* 390. (iii) Such costs for what purposes awardable— 
What should they include, 390. (iv) Such costs not to be awarded on with- 
drawal of proceedings, 392. (v) Such costs, when to be awarded, 392. 
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(?i| Soeh costs, If cant be asseasedi and taxed by a succeedinp Magistmto, 39?i. 

{fill Snob costs not to be awarded after long internal and without notice, 

39.4, (flit) Such costs may be awarded by one order and assessed by separate 
.order, 394. fix) Snob costs refused by Magistrate— No bar to Civil suit— 

Not ms fMdieate, ' 394. (x| Setting aside order as to aiich costs, 395. 

(xi) Bevision of order as to such costs, 395. {xf!| Suit to enforce rfiich order 
as to coats, if lies in Civil Court, 396, (-21 Costs incurred la aancfclori pre- 
ceedings, 396., (S) Costa of attachment of property of absconding oficader, 

S9T, (4) Costs of enforcing order for removal of nulsaneo and milisitjoii 
of the same, 397. ■ (51 Costs' incurred by way o! Court-fees on complaint, 

398, (6} Costs incurred by way. of process fees in Oiminai Courts, 399, 

|7| Costs incurred In f.rivo.lQUs or vexatious aecusaticris, compensation for, 400. 

(8) Costs of' reference by .Presidency Magistrate to ICigh Court, 401. 

(9) Costs, security for, .In .case of an application for transfer of criminal .' 

case, 401, {10) Costs incurred by way of expenses of complainantH and 
witnesses, 402, (U) Power of Court to -pay expenses or eo,m pen aati on .on ti 

of floe, 406. |I2) Costs of witness in criminal case, 40G, {13| Costs of 

adJour,niB 0 nt .in criminal cases, 408. Costa incurred in sueGessfu,! defence of 
malicious proseoufc,ion, 409. Costs against Crown, 412. Cost^v 'iin.nee68garily 
Incurred, 412. Damages fo.r medical attendance, 412. 

Section 10,— Crown Costs— Costs of Govemmeat and 
Government Solicitor. 

Crown costs— General rule as to, 413. . Provisions of Englisli Law— .Attorney.- 
Genera.! '*s costs— Grown Suits Act, 414. Provisions of tii.e Indian Law — 

Code of Civil Procedure, 415. Costs of Advo-Gats-Ganeml in loilla ; . and of 
Attorney- Genemi .in Bingland, 416. Costs of Govemmeni solicito.!!, 422,"-. 

. Cases where Gov6i!nme.nt. was awarded .oo.8ts,. 423* Gases., where .costs were ' 
awarded against Government, 424, Extent of Government’s liability for 
fault of its officers, 425* Costs' -against Collector, 425, Costa on -.the 
Eevenue - -side, 426,. Crown costs— Buie -.of priority as to Crow.E coals and. 

Grown debts, 426. 

Section 1-1.— Damages, Suit for. . 

Bpil for damages against oom-mon carriers, costs i.n,. 429. Suil fo.r damages 
for oollielon— Where both ships were at fault, 429. Suit for damages for 
assaulfc— Grlminal prosecution— Costs, 430. Suit for damages for bringing 
a suit or intervening in execution proceedings, 431, Suit for damages— 

Tendor and purchaser— Costs, 431. Suit for damages— Costs of appeal in, 

4.31,: ..Nominal damages awarded— Costs, 432., - 

Section 12,— Debenture-holder’s Action. 

What Is a debenture, and who is a debenture-holder* 433, Order of priorlfcy 
in which the costs of a debenture-holder’s action are paid, 435* Charge in 
favour of plaintifi's solicitor on property recovered in debenture-holder’s 
action, 436. Claim of creditor advancing money to manager, 437. l?!ie 
oasts of preservation, 487. Costa of debenture-holder’s action whan deben- 
tures do not rank pari pasBU^ 438. Costs of defendants, 438, Costs incident 
to a winding up petition : (i) General rules as to coats of winding up 

petition, 438. {ill Notice of support, 439, (Hi) When petitioner’s costs 
rank above the coats of the liquidator, 430. ,, (iv) When petitioner ordered 
to pay costs, 440, (vj Goals of second petition, 440- Priority of debentures 
over liquidator’s costs of carrying on business, 440, Priority of solicitor’s 
lien over debenture-holder’s charge, 4^1« , Oosts of application for receiver, 

442. Receiver’s right to retain costs properly incurred by him* 442. 
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Section' 13. ““Divorce and other Matrimoaial Proceedings. 

Provisions of tlie Code of the Givi! Procedure applied to proceedings in matri- 
monial suits under Divorce Act, 446. . Provisions of the Indian Divorce Act 
regardiog powers of • Court to . order adulterer to pay coats, 446, Provisions 
of the Indian Divorce Act and the English , Acts as to Court’s power to award 
costs— Difference between, 446. Principles of English Law to be followed 
in the matter of awarding costs, 447. Husband’s liability for ^wife’s 
costs, 447. Husband's liability, extent of (i) Not limited to estimated costs 
for, which security was given, 448. .(ii) Husband may be directed to- 
pay costs even though no security has been given, 448. (iii) Wife’s costs 
to be kept within narrow limits, 448, Husband’s liability for wife’s costs— 
Eeason of the rule as to (i) Wife’s property being given to husband by the 
rule of the English common law, 449. (ii) Wife being wholly occupied in 
household duties, and consequently being unable to acquire any property, 
449. (iii) Wife’s necessaries to be supplied by the husband, 449» (iv) Wife’s 
poverty not to be a bar to justice being done, 449. (v) Wife’s solicitor 
acting honestly to be protected from loss, 450. Husband’s liability for 
costs, exceptions to the rule as to (i) Miseonduot of solicitor, 452. (ii) Wife 
possessed of sufficient separate property, 462, Husband’s liability for costs 
—Application of the rule as to (i) Where wife is unsuccessful, 453, 
(ii) Where husband apparently unable to pay costs, 453. (iii) Where 
guilty wife is successful on counter- charges, 468. (iv) Where new trial 
granted, 453, (v) Where jury disagree, 453. (vi) Where wife is possessed 
of separate property, 453, Husband’s liability, limits for the application of 
the rule as to (i) Suit brought by parent in his own interests, 464, 
(ii) Wife delaying her application lor costs, 464. (iii) Wife’s suit must be 
hona iid&, 454. (iv) Wife failing in first suit — Costs of second suit, 455. 
(v) Wife should be without property of her own, 455. Husband’s liability 
for wife’s costs (i) Non-applicability of rule to Mahomedans, 456, 
(ii) Applicability of rule to Parsis, 466. (iii) Applicability of rule where 
parties are domiciled abroad, 456- Husband restrained by injunction, 456. 
Husband dying pendente lite — Order for costs against his executors, 457. 
Husband’s liability for costs— Application when made, 457. Husband 
(petitioner) failing to comply with order to give security for wife’s costs, 
457. Husband (respondent) failing to comply with order to give security 
for wife’s costs, 458. Husband paying money to meet wife’s costs, disposal 
of, 458, Husband paying wife’s costs— How such costs are taxed, 458. 
Taxation of wife’s costs, practice as to, 458. Taxation, discretion of Begis- 
trar, in the matter of, 458. Taxation — Practice of English and Indian 
Courts, in the matter of, 468. Taxation, review of order relating to, 469. 
Expenses ot witnesses, 469, Expenses of reasonable journeys, 469. 
Attorney’s lien for wife’s costs, 459. Solicitor’s costs, 459, Solicitor 
guilty of misconduct, 460, Solicitor must satisfy himself as to reasonable- 
ness of wife’s defence, 460. Solicitor neglecting to get usual order for wife’s 
costs,' 460. Goats where husband unable to pay, 460. Costs where wife 
sues in forma pauperiSt 460. Costs in case of withdrawal of suit, 460, Costs 
of wife in ease of cross-suits, 460, Costs where parties are partially success- 
ful, 460. Costs where suit is by father of minor husband in such father’s 
own interests, 460. Costs where suit is by lunatic husband’s committee, 
461. Costs where suit is by next friend of minor husband, 461. Costs, 
guardian’s liability lor, 461. Costs allowed to the wife, items of (i) Costs 
Incurred by way of counsel’s fees, 461. fi!) Costs of commission to examine 
witness, 461, (iii) Costs of journey to procure information, 462. : (iv) Costs 
of witnesses how far allowable, 462. (v) Costs of wife’s proctor, 462. (vi) Costs 
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of wife' on' appAl, 4651. {m) OosfcB of nm tsfial, 462» {mi} Oosfcs wtiera 
bas band’s peMMoo dismissed on ground of coilusion, 463# (ix| Costa of 
.guilty wife, 463. Costa, not allowed to wife, Hems of (ii Coats of applioa- 
tiott foi? timef 463. ■ Costs of motion to examine liusbaad on a potitlon 
iot alimony, 463. Ciii), Costs of unsueeessful opposition to motion for 
further pattloulars, 463. (iv) Costs of unneceesary appearance of wife, 464. 
I?) Costs of application to Court which should be made in Chambers, 4C4. 
f?i) Costs of obtaining information, 464. |vii| Costs of appeal, 404. 

.Motion to convert petition for dissolution into one for jiiclicial separa* 
tion, 464. fix) 'CJnsueoesaful application for parfcieulata, 164. (x) liosuceer^eful 
application for access to children, 464. fxi) Costs of unsaecessliilly making or 
opposing an intarlocutory application,. 464-, (xll) Coats of preventing mmyi 
“ nisi ’’ from being made absolute, 465. fxiiil UmuocessCui appeal againsi 
an infceriocufeor5^ order, 465.: (xiv| Costs, .of special jury, 465. |xv} Costs 
of tmnecessary appearance, 465. .{xvi| Cost.? of unfounded charge;';, 4C5. 
Iiviil Costa of application to correct an ' unexplained mistake, 4f35. 
(xviii) Costs not applied for until judgment given against her, 465, 
(xix) Coats incurred previous to 'filing of petition. 465, (xx| Costs of wife 
having separate property, 465. (xxi) Costs of wife not suing bom 
466. fxxiil Costs of wife on ia-tervention', 466. (x'xiii) Coats of wiio 
evading service of decree for restitution of conjugal rights, 466. fxiivl Costa 
of parties governed by Siicoeseion Act— Operation of S. 4 of the Act., 46*1. 
Costs ordered to be paid by wife to husband In oertam oases, 46S. Costa 
against wife, if she has separate estate, 469. Costs, co- respondent's lia- 
bility for, when arises (i) Adultery mmt be established, 469, {ill He 
moat have known that respondent was a .married woma,n, 469. iin) Wife’s 
ooncluct,— She ought .not to be a profligate, 469. (iv| Husband to be free 
frO'iB guilt, 4*10. |v| Co-respsfident’s adultery must have been uncoBdoned, 
..470. . Costs payable by co-respondent, amount of, 470, Costs against cc- 
respoiident— Fraotice, 470. ' Costs of- inej-uiry before .E'egistrar — Apposlilcn- 
ment of damages, 471, -. Costs,:' when- co-respondent not liable to pay 
It) Where wife lives as' prostitute apart, from husband, 471. (iil Where 
co-respondent is ignorant of the f-aot of wife’s; marriage, 47ii |iii| Where 
wife leads am,. abandoned life, '471. .(iv) Where co-respondent honestly 
. believes wife’s- marriage to . be ' v.o'id, 471. {vl Where husband is guilty oi’ 
condonation or connivanee, 47S. . (vi) - Where the jury do not agree m first 
ferial, 473. Oo-reapondoot— When- condemned in part only of feho coats, 

473. Co-E03pondenfe and wife when both condemned in costs, 473. Cc- 
raspondenfe and petitione.c charged wifeh'OoIluslon— Costs of Queen’s h'roctor, 

474. Go-respondent,' .when ■ allow-ed' . oo'sta, . 474. Co-reBpondent, when 
ordered to pay his own cos-'ta,. 474. 'Costs 'order as feo—Keview, 476. Coats 
In case of judicial s.eparafeicin--«-Befeum 'feo cohabitation — Withdrawal of suit, 
476, 

■ -Section -14.— 'Election -Be'titioiis— Costs of. 

Biaction petition, costs of, 476; English - Law regarding the same, 477. 
Costs where pefeit-ion is overloaded, ..481,. GostS' where - petition is caused .by 
raturning Officer’s mistake, 481. Costs where there is a difierenoe of opinion 
among Judges, 482. Costs of Attorney- General or Pubho Prosecutor in 
England, 482. Expenses of witnesses, 482*. Taxation of coats, 482. Scale 
of costs— English practice, 484. Security for costs— English practice, 484. 

Section 15,— Fraud, Belief sought oa the ground of. 

Suit for relief on the ground . of fraud— General rule is that boats follow fehs 
event, 485. Oases where costs do not follow the event, 486. fi| Where 
successful party guilty of negligence or misplaced confidence, 486. (II) Where 
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ooQdnot of fehs partks has been biamable in the matter, 486. (tii) Where 
suooeBsful party’s oondnot rendered suit reasonable, 487. (iv) Where 
defeated party is free from moral blamei 487. (v) Where both parties not 
free from moral blame, 487. (vi) Where defeated defendant had a fair and 
reasonable ground of defenoa, 488. (vii) Where the suooessfui party fails in 
his allegations of fraud, 488. (viu) Where the suooessfui party fails on a 
partioular issue, 490. (ix) Where technioal objection (as) want of jurisdic- 
tion was not raised before lower Court, 490. (x) Where property is errone- 

ously described, 490. Extent of liability, 490. Abetment of fraud — 
Liability of abettor, 490. Liability of solicitor, 490. Liability of agent, 492, 

Error of Court, 492. Fraudulent valuation of suit, 492. Costs on higher 
scale, 493. Practice and pleading, 493. 

Section 16 —-Habeas Corpus. 

Jurisdiction to award costs in eases of Habeas Corpus, 493. Who can be ordered 
to pay such costs, 494. Practice, 494, 

Section 17. -Infants. 

Suits by or against infants — Provisions of the Code of Procedure, 495. Who can 
be made liable for costs in such suits fi) Next friend, 497. di) Minor, '499. 

(iii) Minor's estate, 500. (iv) Guardian ad litem, 502. (v) Official 
guardian ad litem, 501. (vi) Guardian being a solioitur of the Court, 505. 

(vii) Pleader, 506. Course to be followed by minor plaintifi or applicant on 
attaining majority— Provisions of the Code of Civil Procedure, 507. Infant 
attaining age must elect whether be will continue or abandon the suit, 

508. Costs in case be continues, 508. Costs in case be abandons, 508, 

Right of solicitor where infant adopts proceedings— Costs, 60S. Eetirement 
of next friend— Costs, 509. Removal of next friend — Costs, 509. Retire- 
ment, removal or death of guardian for the suit— Costs, 610. Costs of infant 
dafandaot, 510. Costs of proceedings under Guardians and Wards Act, 510. 

Costs in suit for accounts against guardian, 510. Costs in suite for divorce, 
ate., 6il. Costs of proceedings under Act XX of 1864, 511. Costa of 
appIioatioQ lor certifioata under Act XL ot 1858,511. Costs o! litigation 
—Legal neDea.sity, 512. Appointment of attorney, 512. Costa of attorney, 

513- Lien of attorney or solicitor, 513 Security for costs, 514. Court of 
Wards (i) Costs against Court of Wards, 514. (ii) Expenses of suits by or 
against Court of Wards, 514, (iii) Pleaders’ fees in suits by or against 
Court of Wards, 5l5. Application of above rules relating to minors to 
persons of unsound mind, 515. Saving for Princes and Chiefs, 515. 

Section 18,— Infringement. 

General rule— Such costs in discretion of Court, 516. Costa not generally 
ordered against innocent infringer, 517. Costs, liability to, how aSected, 
by defendant’s submission to plaintiS’s lawful demand, 517. Costs, where 
action fails on ground of indecency of work, 517. Costs, scale of, 518. 

Buie as to costa where defendant submits in a patent action, 518. Costa 
where plaintiS refuses reasonable oSer by defendant, 518. Costs where 
plaiotifi succeeds on some issues and fails on others, 619. Costs in case 
o! innocent purchaser of infringing goods, 619. Goats if afieoted by notice 
of action not given, ,519. Costs in case of infringement of registered 
design, 520. Costs, scale of, 520, English law as to costs in oases of 
infringement of trademarks and trade-names, 620. Costs in trademark 
cases, general rule • as to, 520, Costs against innooent infringer, 621. 

Costs where defendant submits to plaintiff’s legal demands, 521. Costs 
unnecessarily incurred, 623. Costa where suooessfui defendant is guilty of 



imptoper oonduot, 523* 'Costs wfeers botb parties are at, faalfe,,. 523, Costs 
against iafant, 5*23. Costs, lien as to-* Priority of wliatfiiigei*s. costs, 52.3. 

Section 10.— Injumetioa.. 

G-eiieral .rule, as to costs o! application for' injunction, 521,. General rules at' 
to costs of motida for injunotion in Ohanoery Dmsion, 525, GxcopUoris to 
tlie aboTO, 626, . Costs of interim injiinctioa, 526, Effect of ordering a 
motion to stand over reserving costs, 526. Defendant submittiog to plainl- 
Iff^s lawful demands, 627, Offer by defendant, 529. Cosis of aeiion for 
In janotion— Notice, 529. Costs of motion for ittjuoetioa, 530, Cases 
where . no , costs were given on either, side, 530, Costs unnecessarily 
■inourrecl, 53.1, Costs of '^a;, application, 5B2.. Cos'ts in case of fareaeb 
of injunction, 532/ Costs of ■frivo.Ious motions to commit— -Such moisoni 
discouraged, 533, Costa in case of dismissal of plaintiff’s suit, 531 . Ca-t-; 
of abaridonecl motion^ 534. . Costs of motion— Praetice, 534 , Coals in appeal, 
635. Coate, seak of, 635, 'Taxation on higher soak, 536, Ccmrl-feea, 536. 

Section 20.— Insolvency. 

Insolvency law i.n Br.i.lish India (i) 'Provincial Insolvency Act ; (it) Pre- 
sidency Towns' Iiiaolvenoy Act, 636, Provisions of the PrMidetjcy Towns 
Insolvency Act relating to costs, 631.' Provisions of the Provincial Irisol* 
vency 'Act relating to costs, 538. Provisions of English Law relating to 
costs, .638. General rule as to costs -in Insolvency cases— Costs MIoiv the 
'eveit, 538., Cost of petitioning esreditor,' 639, Costs of execution, 539. 
Cost . of proving debts, 540. Costs- of meeting, 640. Coats In ease of 
w.ilhdrawal of insolvency application, 540. Coats provable in insolvency, 
510. Costs of ofBcial assignee instituting or dafeoding suite, 540. Costs 
oooasioinieci by Official Assignee or receiver employing eounsel, 642. Costs 
of application for summary, a'dminisfc'ration by Official Receiver, 543. 
Applleatioa for dividend, and costs of- ' 'tEe same, 543. Bemuneraiion ol 
Official Assignee. 54S, Official ,- Assignee to make good loss cauBed by his 
misfeasance, 544. Security. ■for"'.oosts,. '546. ■ Appeal for -eosts. -fllb, 

Sectio'n. 2 i.— Interlocutory Application. - 

Costa of Inteiiocutory applicationa— General rule as to, 546. Ooete of motions, 
647. Costs where motion k. occasioned by default of moving party, 617. 
Costs where a party is seeking ;a« -indulgence from Court, S48. Examples : 
6) Costs of application to advance a cause, 648, (ii) Costs where defendant 
raises a new defence by amendment, 548, {iii) Costs of applioaiion to set 
aside judgment obtained by default, 548, |iv| Costs where defective deeme 
was rectified on 'petition, 648, (v) Costs of staying prooeedings pending 

appeal, 548. (vi) Onstg of motion to discharge irregular order, 650, 
(vii) Costs of motion to take off the file document irregularly filed, 550. 
fviii) Costs occasioned by unnecessary evidence, 550. (1x1 Costs where per- 
mission was granted to file written statement out of time, 551. (x) Costs 
where ease was transferred from undefended board to defended board, 651, 
Ixil Costs of amendment of plaint, 551. (xiil Costs of unnecessary 
affidavits, etc., 561, (xiii) Costs of setting aside ex parte decree, 661. 
(xlv) Costs of motion to transfer, 662 , Costs of application which Court 
has no jorisdiotion to entertain, ' 662 . Costs where application la considered 
as regular suit, 662, Costs of misoellaneoos proceeding : (u) subjeot-mafeter 
admitting of preois© valuation, 662 , (bj Subject-matter not admitting of 
precise valuation, 563, Costs of application for leave to appeal to Privy 
Oounoil, 663. Costs in an originating summons, 653. ’Costs of application 
for appointment of receiver, 66,8, Amendment of decree or order as to 
oosts, 664, ■ ■ , , 



Section 22 , — Interpleader , Suit, 

Nature of intespleadersuit' in £[ 0 ner^^^^ 555. ' Provisions ol the Gode of ' Civil 
Prooadure. astolnterpleadersmts, 556. Provisions of the Code , as to oosts' 
of plaintiS in interpleader suit, 656. "General rule as to costs of interpleader 
suit, SS?, Eule in equity, 568. , Buie and practice in all divisions of the 
High Court in England, 558. ' Rule and practice of the Indian Courts, 559. 
Costs against applicant, 661. Costs against claimant, 661. Costs, where 
each party succeeds in part, 662. Costs of proceedings , to get possession of 
subject-matter, 562. . Costs payable in respect of an action— Set-off , of, '562. 
Costs, obtaining of, on motion. 562. Security for costs, 663. ^ 

Section 23. — Interrogatories. 

G-eneral rule aa to costs of interrogatories, 563. Provisions of the Code of Civil 
Procedure regarding interrogatories, 564. Practice as to interrogatories, 564. 
Costa of interrogatories fi) Indian Law, 666. (ii) English Law and 
practice, 566. 


Section 24.'- Judicial Officers’ Protection. 

General rule as to non-liabiiity to suit of officers acting judicially for official 
acts done in good faith, and of officers executing warrants and orders, 667. 
Power of Court to award costs in suit against Judicial Officers— Effect of 
Judicial Officers’ Protection Act, 567. Liability of Colleotor for costs of 
unnecessary enquiry applied for by him, 667. Liability of Government for 

acts of Survey authorities, 668. 

Section 25. - Jurisdiction, Want of 

Doubt under the older law, 668. Set at rest by the recent Codes of Civil 
Procedure, 569. English Law on the subject, 669. Illustrative cases, 569. 

Section 26.-LandIord and Tenant- Bent and Ejectment Suits. 
Costs : fi) In suits for rent, 571. (ii) In ejectment suits, 573. , (iii) Miscel- 
laneous— Where there is prima facie doubt on a point of law, 674. 


Section 27 — Land Acquisition Oases. 

Provisions as to costs in the Land Acquisition Act, 576. Costs in Land 
Acquisition cases, how calculated, 677. Costs, on what amount assess- 
aa, o77. Costs where Odleotor’s award was enhanced by District Judge 
and Omef Court, 577. Costs where claimant is negligent in putting his 
case before Collector. 57S. Costs in case of withdrawal or dismissal for 
default, 573. Costs of investment of money deposited in respect of lands 
belonging to persons incompetent to alienate, 678, Costs paid out of 
compensation, 579, Costs incurred in apportionment of rent, 679. Costs 
of ascertaining parties entitled, 579. Costs of mortgagees served with 
notice, 579. Pleader’s fees in Land Acquisition oases :-(i) Genera! mle 
allowed on difference between amount claimed and amount awarded. 580. 
fill Where claim is exorbitant and speculative, 580. (iii) Where subject- 
matter IS capable of being valued, 681. (iv) Practice of the Allahabad 
High Court, 581. Costs, appeal as to, 682, 

Section 28.— Legal Practitioners Act. 

Costs of reference to High Court under Legal Practitioners Act, 682, 

Costs ^n case of dismissal of suit, ior misjoinder, 583. Defendants not 


oonffning their defence simply to misjoinder, 583, 
Plaintiff allowed to elect on payment of costs, 585. 


Scale of costs, 584, 
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Section 30,— Mortgage Suits. 

Fi'ofisioos ol fctie Code of OivU Proeedape eegardiag morfcgago-^uitR and costs 
therein. : (a) Preliminary decree in fo.reoio8ure snit, 586. (i| Final decree 
in' forecloenre suit, 58T* (c) Power feo enlarge time, 588. (d) Discharge of 
debt. 588. (e) Preliminary decree in suit for sale. 588. (f) Power tic decree 
sale in foreolosnrQ suit, 588. 1^) Pinal decree in suit for .-lale, 5B8. ik) Ec* 
Govery of balance due on mortgage, 589. (i) P.reliminary docrue in redcrnp’ 

Mon suit, 690. (?) Final decree in redemption suit, 590. Power to enlarge 

time in redemption suita, 591. (k) Costs of mortgagee subsequent io deemj, 
•591. (!) .A pp,ilcaMon of proceeds, 691. M Application cf the abovo provi 
sioiiB feo charges, 592. Costs in mortgage -suits— Mortgagee enfeil led io add hi? 
coHls fee his aecudly , 592* Costs, right feo, esfeends feo persons eiaiming tlirnygo 
mortgagee, 593. Costs as against pmsne incumbrancers— Prior nmrrg.tgee 
can only add his costs to his debt, 598. Costs, when personally rfja-jverabh: 
from mongagor, 694. Costs, items of, allowed to inorigagee, Co'i>' 
allowed to .mortgagee — Examples, 1597. Costa where right to rt'deein U 
dispuieci, 599. ExeapMoo feo rule about mortgagee’s right to ccxvis, 59bi 
In gross oases mortgagee may be ordered to pay oosta, 699. ^lortgiigco wlicu 
ref UBcd bis costs, 699. Costs unnecessarily incurred would he clisaliowed,. 
601. Coats awarded against mortgagee— Examples, 60*i. Confer irrclevarife in 
mortgage,. 603. Costs incurred by improper Joinder of parties, GCJ:P Co«-l5s 
caused by omission to join a necessary party, 603. 'Cosfes wbercj morfegafiee 
refuses proper lender, 604. Coats where mortgfigaa to whom uotliiag is due; 
eommeoces foreo.iosure suit— £Ce muafe bear such costs, 604. Costs, rule as 
to — That aocoiintiog party who aaiiriot pfo?e disburse meuls will have no 
costs, 605. Oosig of equitable mortga.goe— He haS'Same rights as tc5 costg as 
leg^l mortgagee, 605. Costs— Only, cne; set ■ailo.wed to owner of share and 
big ineumbranoers, 605, OoBts .by., way of ra.muii.erafeson for work done by 
himself •’ How far roorigagea en'tifeled tio charge for, 605 Costa of prepariisg 
security not mortgagee’s costs which can be added to sesuriiy, 606. Coiit<” 
n! asrigrimerflB made behind his back ; nor costs of deeds liot ueces’sary to 
scciirif.y or copies of security on discharge of debt, 006. Cosfs of redeuip* 
Mon, 600, Costs and expenses incurred under S. S3 cf thf Transfer of 
Property Act, 607. Subsequent mortgagee, liability of, 607 CoUfi-fee hiini 
jiiri.sdicMoo, 607. Bulc-maklug powers of High Court, OOS. Iiiiere^t oi; 
costs, 608. Set-og of costs against mortgage-debt, 609. 

Section 31,— Partition Suit. " 

Costs ill parfeiiiou suits— -Gaiaeral rule that they arc in discretion uf Court, 009, 
Costs out cl estate, 610. Costs up to preliminary decree, 610 , Costs jiub.-e- 
quenfe to preliminary decree, 611. Costs where procseediugs wore prclongwi 
owing to defendant’s false pleas, 611. Costs where several defendants Join 
111 their defenoe. 611. Costs of Hindu widow ia suit for parlifeioa among 
members of Joint family, 611. Costs, order as feo when Allowing amencF 
meat of plain fc *- Converting suit for possession safeo one for pattifeion, CI2. 
Costs— Liability of mortgagee of share of joint property taking benefit of 
partition, 612 . Costs, form of order as to— Order for exeouMoa, 013 , 
Court fees, 613- 

Section 32.— PartnersMp and Company Law. 

Coste in partnership suifca, general rule as to, 614* Costs where one partner 
sues in she name of the firm, 616, Coats when parfenerahip dissolved on 
ground of Insanity, 616. Costs ordered feo be paid by a partner— What Is 
puificieofe payment, 616. Costs of petition for winding up of company by 
Court, 616. Costs of voluntary winding-up of oompany, 617, Costa of 
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wlodiDg-up, 618. Power of domfeto make provision, foc—Pwofeioeregaiclmg ■ 
the same, 618. Costs of petitioner, 6S0. Costs of preliminary inquiry, 621i 
Costs where several petitions are presented for winding-up of same com* 

^ paoy, 621. Costs of petition that is beard — English law and practice# 622, 

Costs of petition presented in bad faith, 623. Coats of second petition, 623. 

Costs on withdrawal of petition, 624. Costs, how affected by discharge of 
winding- up order, 625. Costs of provisional liquidator, 626. Costs, when 
liquidator personally liable for, 625. Costs of liquidator, when paid out of 
estate, 627. Costs of successful petitioner, 628. Costs of petitioner, set-off 
as to, 628. Costa of petitioner — A charge on estate, 628. Costs, priority 
of, when supervision order is made, 628. Costs in 'case of appeal against 
order .on wInding-up petition, 629. Costs of petiticn for 'oompromisa , 
between company and its creditors, 629. Cost of application for siajiog 
action, 630. Costs of rectification of register of members under the Com- 
panies Act, 631. Costs of application for removal of name from the list of 
contributories, 632. Costs and expenses incurred before incorporation, 632. 

Example — Costs of preparing memorandum and articles of association, 

633. Cost of solicitor incurred before incorporation, 633. Costs ol 
witness attending by counsel, 633. Cost, security for from company# 

•634. " _ . ' 

Section 33. - Pauper Suit# 

Provisions of the Code of Civil Procedure as to pauper suits and costs therein : 

(a) Suits may be instituted in fofma pawpms— Procedure, 636- 
(5) Costs where pauper succeeds, 637. (c) Costs and procedure where 

pauper fails, 639. Amendment of decree as to costs on motion of 
Collector, 640. Government, Costs of— It may apply for payment of 
Court-fees, 641. Government to be deemed a party, 641. Copy o£ 
decree to be sent eo Collector, 641. Eefusai to allow applicant to sue as 
pauper to bar subsequent application of like nature, 641. Taxation of 
costs, 642, Security for costs, 642. 

Section. 34.— Pre-emption Suits. 

Decree in pre-emption suit, form of— -Provision as to costs, 642, Cost of 
pre-emption suit, 643. Costs of improvement and stamp for sale-deed, 644, 

Costs, Set-off as to, 644. Pleader’s fees in pre-emption suits — Practjce m 
Punjab, 660. Omission to pay Costa— Effect, 660. 

Section 36.— Beceivershiio Proceedings. 

Costs and expenses of receivership proceedings -“ When charged on the estate 
— Priority, 651. Costs and expenses of receivership proceedings whan 
charged against applicant, 652. Costs of appointing a new receiver, 652. 

Costs and expenses incurred for assistance to the receiver, 658. Costs, 
items of, which will be allowed to receiver, rule as to, 653. Costs in case of 
reversal of order of appointment of receiver, 666, Costs incurred by receiver — 

Lien on estate, 657. Costs and expenses of defendant in suit instituted by 
receiver, 658. Costs of unsuccessful suit instituted by receiver— If allowed 
to receiver, 668. Costs of legal assistance and services — Right of receiver 
to charge for, 668. Heoaiver cannot employ for his legal advice and services 
any counsel engaged in that suit even if suit has terminated, 660, Receiver 
not allowed counsel-fees paid to himself, 662. Costs of legal proceedings# 

662, Costs, security for— Receiver when personally liable for costs, 664, 

Costs, when taxed, may be subject of receivership, 865. 
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Cost3 ol teterenoe (o reference- Pr...>tioB ae to coata. 

me. PtaetioB, 666. ., p -aure 667. Coutt-teoa on app-iw- 

667. PtoviaionsoitheCodeoi Civa Ptoe a Kestotation of 

tion for review. 668. Misoellaneone. 668. 

suiti, 670» ^ i^pfund of Costs. ^ ^ 

Section ^,0 Cet- 

Befnndoioosts-Provisioneof the Co^ C^ Execnt.on 

..f. CC !»■,, ’““‘.“ia 0, ..*nc.-D.e... t.v.re.a 

Of deereo. 673. Appeal, 67.. C0= ^ 

in appeal— Sait to Vendor and Purchaser. 

Section 38.~ specific 

0o3ls in suits for epecifio petaormai • ^ ^ ^ dnsaecessful litigant, o- 

to. 675. Costs, as a general rule, are general rule is 

Subject classified under lour . 676. fid Cases where gone- 

enforoed with more than ord.nats „ mad^ 

ral rule is allowed to ^ o^ts. wholly or in part : la) What 

fled so as to deprive suooesslul ‘tigat dismissed, 6<9. 

vendor obtains deotee, 678. (b) ' -of, mi Costs ol action caused by 

,c) Where purchaser obtains Jo bL action dismisBed. 68X. 

vendor’s death, 680. *®' ggj,eial rule, successful litigant is 

(iv) Oases where, in contravention of ge 082. 

made to pay costs, 682. ggrt.' Unfounded allegations as 

Where coiopeBsatiioB is tbe o»b^ «!«*■• ' ^ 5^3 to tHla, 68S* Gosts of 

to character, 685. Costs of preventing J - the order. 686. 
action include costs of all “‘I"'"®;' Jg^and, 686. Wbeh.defonaant 

Costs, when defendant Bubm.t8to plam^«^.^a ghtaining title pending smt, 

disclaiming is entitled to costs. 6 . ^ question of costs. 688. 

688. Possession, how far itoporrant ,^ 5 „gga costs of unBUCc^s- 

Depoait, not act off against cost.,, ’ ' ' " ^g^gy 689. Vondot’a hen. 689. 

ful suit. 689. Solicitor's hen on .gtioti may be deduoted 

E«ent of lien , 689. Purchaaer’s coefo of euoce.,. 

from purohase-monoy, 689. p„oceedingS'Costs. 

Section 39.-Stay_o ^ j p^gggainga-Praotioe and 

Stay of proceedings— Buie as to, . ^y^gtg writ improperly issued, 

ptoeeduto as to, 690. Stay of p jggpgct to same 

691 Stay of froosaimgB m respect . np-«iainc paymeEte of costs— 

cause of action. 691. Stay of cn account of non- 

English law and practice. 692. . 093, stay of proceedings for 

payment of costs incurred in a toreign Court. 693.^ S 
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THE 


LAW OF COSTS 

IN 

BKITISH INDIA. 


CHAPTEE I. 

INTEODUOTOEY. 

Nature of costs in general, 

Definition, 

Terms explained — 

“ Costs. ” 

Taxed costs. ” 

** Extra costs. ” 

“ Costs as between solicitor and client or “ attorney and client, ” 

** Costs between party and party, etc. ” 

“Full costs.” 

“ Proportionate costs. ” 

“ Double or treble costs. ” 

“ Costs in the cause ” or “ costs in the action, ” 

“ Goats of the day. ” 

“ Costs to abide the result, ” 

“ Costs in any event. ” 

“Costs in proportion. ” 

Award o! costs not always a complete oompensation. 

Position of the Law of Costs in general jurisprudence. 

History and origin of the Law of Costs — Costs in ancient and modern systems of 
law. 

Costs in (i) Ancient Eoman Law. 

(ii) Hindu Law. 

(iii) Early English Law. 
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Jiirisdiolion to award costs, 

(I) Derived from Acts of the Lfigisiatuce. 

(ii) Inherent power of Courts. 

Award of costs by a Court trying suit without iurisdictiuri. 

Provisions of the Code of OmI Procedure regarding the power of Courts to award' 
costs. 

Provisions' of English Statutes as to the power of Courts to award coats. 


Costs,' how incurred in British India— Levy of Court-fees— History of such fees in; 
British India. 

Policy of the Indian Legislature with regard to the levy of Court- fees— Tlxeor'j tha „ 
** Justice ought not to be taxed ” examined, 

Award of costs, by what law governed 

(i) By the law of the country where the suit is tried. 

(ii) By the law which is in force at the time when suit is terminated. 

English Jaw as to costs, applicability of, in this country. 

Construction of Statutes relating to costs. 

Costs, nature of— not to be awarded by way of penalty. 

Costs given by way of indemnity to innocent party, 

Court cannot award as costs expenses not incurred by the party, 

Order as to costs— What does it include. 

Costs given up to a particular date— What does it include. 

Order as to costs, when made by Court. 

Duty of Court to state by whom costs are to be paid. 

Order as to costs not generally made when suit is lidjourned or at original hearing. 
Exception to the above rule. 

Costs are in the discretion of Courts. 

Discretion not to be fettered by any hard and fast rule. 

Extent of discretion 

(i) It is very wide in its nature. 

(ii) It extends not only to the incidence but also to the quantum of costs. 
Discretion how exercised 

(i) To be exercised judicially— Meaning of “ Discretion.'* 

(ii) To be exercised according to recognized principles of law and on grounds 

relevant to the action. 

(iii) To be exeroiaed in favour o£ the successful party where such patty is not 

guilty of any misconduct. 


(а) What flonstitutas suooeas vjithin the moaniag of the above rale. 

(б) What oonstitutes failure within the meaning of the above rule. 

(iv) Court must give its reasons as to why its disoretion is exercised in any part' 

cular manner, 

(v) Exercise of disoretion in ptooeedings oonduoted under Acts which are silen 

as to costs* 

(Vi) Exercise of disoretion by ordering payment of a gross sum in lieu of taxe 
costs— Practice of Courts in England. 

(vii) Disoretion of Court in the ^natter of awarding costs, oannot be delegated t 

: .'Others., ^ ^ 


IJ 


immmoTom. 


u 


Farfeial sucoess— Gcslis in proportion. 

•Wisati inaj or may not be considered in 'determining question of costs : 

(i) Conduct of parties : 

(a) In tlie conrse of the litigation, 

, (6| Before litigation, 

'Litigation being proper, though not absolutely necessary,. 

No¥e! and doubtful questions being involved in 'the case. 

Decision of the case depending upon a ruling not fully circulated. 

Decision of the case being involved in great doubt and difficulty. 

Decisions being conflicting in respect to the question involved. 

Parties being misled by new rule of Court. 

Reported case afterwards overruledv 
Costs occasioned by mistake of Court. 

Costs occasioned by mistake of parties. 

Costs where the case of both parties is false. 

Costs of collusive suit. 

Costs when there is diSerence of opinion among Judges. 

Piaintifl instituting suit without previous notice. 

Piaintifl instituting suit merely to enforce a legal right. 

Defendant insisting on his strict legal rights—Moral considerations. 

Defendant relying on inconsistent case. 

Defendant relying on statute of limitation. 

Defendant succeeding on a technical objection (as) Plea of Statute of Frauds. 

Where the Court does not adjudicate on the merits of the cause. 

Where Court grants relief on ground not set out in the pleadings. 

Where judgment is on an issue conceded by defendant. 

Where defendant disclaims all interest in the suit property, 

Where defendant’s admissions and conduct induced a supposition of bis liability 
for the claim. 

Where plaintifl has good reason to think defendant liable. 

Defendant’s wrong committed in ignoranos— and being slight in its nature. 
Defendant not confining his defence within proper limits, 

Defendant making unsuccessful defence, but on reasonable grounds. 

Defendant withholding information. 

Plaintifl proceeding by an unnecessarily more expensive method— Unnecessary 
costs not allowed. 

Piaintifl unnecessarily multiplying actions. 

Plaintifl bringing several actions for small amounts against same defendant — 
Oppressive conduct, 

Plaintifi bringing action in superior Court— Exaggeration of claim. 

Want of objection by defendant to plaintiff incurring unnecessary expenditure. 
Expenses caused by the trial of wrong and unnecessary issues, 

Successful party refusing to submit to arbitration. 

Where both parties at fault. 

Scandalous matter in pleading. 
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Negligenoe ol party. 

Misleaaing advertisement. 

Losing party not allowed to oroas-examine vtitnesses. 

Witness guilty ol exaggeration. ^ ^ 

Oosts refused on ground of publia poUoy-Purfieepa cnmms. 

Where plaintifl has entered into an usurious bargain. 

Heating for coats alone. 

Ee-opening of question of oosts after compromise of suit. 
Determination of the amount for the purpose of fixing right to costs. 

Who liable for costs r 

Oosts of abandoned suit or proceeding. 

Oosts of eas applications. 

Oosts of interlocutory applications. 


Hature of 
costs in 
geoerai. 



“ Costs are certain allowances authorized by statute to re- 
imburse the successful party for expenses incurred in prosecuting • 
or defending an action or special proceeding. They are in the 
nature of incidental damages allowed to indemnify a party against 
the expense of successfully asserting his rights in Court The 
theory upon which they are allowed to a plaintifi is that the default 
of the defendant made it necessary to sue him, and to a defendant, 
that the plaintiff sued him without cause. Thus the party to blame 

pays costs to the party without fault. (1)” In contemplation of law 

the word “damages” emphatically includes costs.W It is so 
considered by Lord Coke and in various other authorities.O) 
“Costs” therefore properly fall under the nomen generaU of 
damages;^ In every litigation of a civil nature, there comes a 
stage when, the questions of law involved in the case are resolved, 
and the questions of fact are also decided, and the Court comes to 
the conclusion that the defendant has either done or not done some 

a) Stmmv. Boston Cent. Nat. Bank, m N.Y. 560; 61 N.E. 904, Gyo. of Law 

and Procedure, Yol« XIi p. 2i. 

’ (2) See Addison on Torts, 6th Ed., p. 786. 


(3) Xhid* 

(4) Per Lord Ellenboiougli, O.J., in Phillips v. Bacon, 9 East 303; Co. Litt. 
267-a. It may be noted that in England prior to the Statute of Gloucester, 6 Edw. 
I 0 1. (3 Bl. Oons. 399) which was the first statute that directed that costs should be 
given to a successf ul plaintifl in an action at law. the Courts were ‘in the habit of in- 
eluding oosts, and making them reooverable as damages, in those actions in which 

were given. But because these damages were frequently inadequate to the 
plaintifl's expenses, therefore, the Statute of Gloucester ordered oosts eo nomine to be 
also added. See note SB, infra. See also Stephan’s Commentaries of the Laws of 
England, 12th Ed., 1895, Yol. III. pp. 608, 609. 
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act belongiHg. to a class of acts commanded or forbidden^ ‘by law. , . 

If he has. done an aci forbidden or if he has not done an, act com.- 
mandedj the tribunal trying the case assigns ' to him; the legal . , . 
penalty, or the measure and mode of ' compensation which he 
is, to make to the injured "plaintiffsJ-^) One of the modes in 
which compensation is awarded to the injured plaintiff is to award.. , 
him the' expenses incurred by him in the successful prosecution, of 
the suit. Similarly, if the Court should find that the defendant has , 
not done any act forbidden by law, or that he has done all command- 
ed by law, and that he has been unnecessarily dragged into Court ' 
by' the plainti.ff, the Court awards costs to thc^ successful defendant 
as compensation for the expenses incurred by him in the successful 
defence of the suit. These expenses which the Court awards to a 
parly to a suit or other proceeding as compensation for the loss to 
which he has been put by the fault of the other party are called 
costs/* 

Hence the term costs has been defined as the expenses Definition. 

incurred by the parties in the prosecution or defence of a suit.’* (6) 

„ — — _ — ^ 

(5) See Amos’ Science of Jurisgrudence, 1872, p. 341 : “ When a person brings 
an action in law against another and succeeds, it is only fair that the defendant, 
besides paying the sum which he ought to have paid, should also recoup the expenses 
incurred by the plaintifi in prosecuting a rightful claim; on the other band, when 
the action fails, the defendant is justly entitled to be repaid the expenses he«has 
incurred In defending a wrongful claim. That costs should follow the event may 
therefore be taken as the first principle of the law relating to this subject, but 
there are many special circumstances which interfere to modify its application. The 
action, though successful, may be in its nature frivolous or vexatious, or it may have 
been brought into a higher Court where a lower Court would have been competent to 
deal with it, and on the other hand, the defendant although he has escaped a judgment 
against him, may by his conduct have rendered the action necessary or otherwise 
justifiable. In such oases, the rule that costs should follow the event would be felt to 
work an injustice, and exceptions to its operation have therefore to be decided. The 
law as to coats, simple as it may appear, is, in reality, highly complicated.” See Enoy, 
Britannioa, 9th Ed., Yol. VI, p, 451j Heading “ Costs.” “ It cannot be disputed that at 
common law costs are awarded to a successful party as an indemnity for the expenses 
legitimately and reasonably incurred in fighting the action. As stated by Bramwell, B., 

In.Sarold (i860) 5 H. & N, 381, costs, as between party and party, are 

given by the law as an mdemnity to the person entitled to them ; they are not imposed 
as a punishment on the party who receives them. Therefore, if the extent of the 
damnification can be found out the extent to which costs ought to be allowed is also 
ascertained. Ife would, therefore, follow that a successful party cannot recover anything 
beyond expanses actually incurred or for which he is liable.” P. Nussetwmiji d Co^ 

V, (S, S. WartenfelSi 18 Bom. L.E. 118 at pp. 120-121* 

(6) Bouvier’s Law Dictionary, The following definition of the term “ costa ” and the 
term allied with other expressions may also be noted Costs are the expenses of an ‘ 
action recoverable from the losing party.” Anderson’s Law Dictionary, Costs are in 
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Terns ex- The term “ costs ” is applied to “ such sum of money as the 
Court or a Judge orders an unsuccessful litigant to pay to his 

** GcstSv ______ — — ^ ~ ^ 

“S: .. . i» «,™.. ““'f 

“Costs as bet- A„aerson’s Law Dictionary. Coats are “the sums pcoseoutea at law as charges for 
ween solicitor enumeratea in the fee bill.” (Ibid.) Costs are expenses mourred on litigation, 

“pftorney na (Webster’s Dictionary.) Costs in actions or suits are either between attorney and 
oUent’W attorney or counsel byhisclient 

between party he ultimately sucoeede or not, or between party and party, being tnose which 

and party. ” the law gives or the Court in its discretion decrees, to the ptavailing against the losing 
party (Ibid.) See also ref. (9). in/w. “The word costs seems to have a teohnioal 
meaning and is usually applied to the legal charges of a proceeding.” Brower s 
MaUm 4 Fed, Gas. No. 1, 970, Gilp. 294. In the prosecution and defence of actions 
the parties are necessarily put to certain expenses, or as they are commonly called 
“ costs ; ” consisting of money paid to the King and Government for fines and stamp 

duties : to the officer of the Courts ; and to the counsel and attorneys for their fees, etos 

Law Dictionary by Sir Thomas Edlyne Thomlins Kt,, London, 1820, Heading Costs. ’ 
Costs {Expemae Litis Lat) are expenses incurred in litigation or professional transac- 
tions, consisting of money paid for stamps, etc., to the officers of the Court or to the 
oounseJ, attorneys and solicitors, for their fees, etc. See Wharton’s Law Lexicon, 
1867, 4th Ed., p. 247. Costs in law mean “the sum fixed by law or allowed by the 
Court for charges of a suit awarded against the party losing in favour of the party 
prevailing, etc.; as, the Jury find that the plaintiff recover of the defendant m for 
costs of suit or with his cost.” Imperial Dictionary, Vol. I, p. 599, Heading * Coats.” 

Neither “ Costs only ” (S. 49, Jud. Act, 1873) nor its synonym “ Costs of and inci- 
dent to all proceedings” (R. 1, Order 65, R.S.O.) includes coats to which a person Is 
entitled, as of right, by virtue of a contract or relationship (e.p.), Mortgagee and Trustee 
costs iOolterell v. Stralton, 8 Oh. 295 ; 42 L.J. Oh, 417 ; 28 L.T. 218 ; 21 W'.R. 234 ; 
Turner v. Eancoch, 20 Oh. D. 303;51LJ. Gh. 517 ; 46 L.T, 460 ; 30 W.E. 480 ; 
Be Ohanneh 8 Oh. D. 492 ; 47 L.J. Ch. 583 ; 38 L.T. 750 ; 26 W.R. 595 ; Ex. p. Wain- 
m'igU, 19 Oh. D. 140, 153 ; 51 L.J. Oh. 67 ; 45 L.T, 662 ; 30 W.R. 125 y Ue Bedioes, 
1893, 1 Gh. 547 ; 62 L.J. Ch. 233 j 68 L.T. 695; Be Isac^ 1897, 1 Gh. 251 ;66 L.J. Gfa. 
160). Such costs are not, properly speaking, costs at all ; they are charges and expenses 
and can only be forfeited by misconduct, and their allowance or disallowance is appeal- 
able {Be Channel^ supra). Stroude’s Judicial Dictionary, 1908, 2nd Ed., Yol. I, p« 415, 
Heading “ Costa.” 

“ Ail proper costs and charges incident and recoverable under” a petition means 
“ party and party costa ” Be Grundy, 17 Oh. D. 108 ; 50 L.J. Gh. 476 ; 44 L.T, 641 ; 
29 W.R, 581, Stroude’s Judicial Dictionary, 1903, 2nd Ed,, Yol, I, p, 416, 

An agreement as to “costs” of proceedings before Irish Land Judges, includes the 
expenses of survey. {Be Orme, 25 L,R. Ir. 104.) Stroude’s Judicial Dictionary, 1903, 
2ndEa.. Yol. Lp. 415. 


Costs only 
“ Costs of and 
incident to all 
proceedings.” 


Costs—" All 
proper costs 
and charges 
incident and 
reasonable.” 

Costs 

Agreement 
as to. 


“ Costs ” under 
certain special 
Acts. 


Cos s " attend- 
ing "and" costs 
consequent ” 
on an applica 
tion, etc. 


Qn the Corrupt and Illegal Praotioes and Prevention Act, 1883, “ Costs” includes 
“ Costs, charges and expenses” [(S. 64) ; so on a Local Government Act, 1888, “Costs” 
includes “charges and expanses.” (8, 100), and in Local Government {Soot.) Act, 1889, it 
“includes expenses” {8. 105) J, Stroude’s Judicial Diotionaryj 1903. 2nd Ed., YoL I, 

Costs “ attending” applioation under Ss, 2, 5 and 6, W. 4, o, 69, held to include 
the costs attending the re-investment of the purchase-money which was the subject- 
matter of the application ; “ but it was on the peculiar oiroumstanoes and the L.J. J, 
strained the words to meet that case” {Per Kindersley, Y.C,, Eastern Oomties By., 
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opponent to compensate, the latter for the expense to . which he has ■ 
been put by the, litigation. The .sum' .so awarded seMoiUj if. ever, 

6 W.E. 492j. la tliafe later case it was held that costs “consequent *’ on a eoii?eyai3ce 
of land compulsoilly taken did cot include fines on copyholds which had to be purchased 
for the reinvestment of the money paid on the conveyance, Stroude’s Judicial Diction- 
ary, 1903, 2nd Ed., Vol. I, p. 415. 

■ The, “ Costs and charges of executing ” a will do not include fines payable." by divi- “Costs and. 


sees of,oopyhoMs. (Cole 
:2nd Ed., VoL I, p, 416. 


V. Jealous^ 5 Hare 51). Stroude’s Judicial Dictionary, 1903, 


charges.” 


In the phrase, “costs, charges and expenses,” “charges and expenses ’ 


’ are obvi- “ Costs, 

ously wider than technical “Costs”:— As the phrase' is used in Ss. 21(10), 46 (6), expense?”^ 
Settled Land Act, 1882 ; Be Smith, 1891, 3 Oh. 65 ; 6 L. J. Ch. 613 ; 64 L.T. 821 ; 39 * 

W.E. 590. As to what is included in the phrase generally see Earvey 7oUwer, 57 L.T. 

239 ; Be Mansei, 33 W.E. 727 ; 54 L. J. Oh. 883 ; 52 L.T. 806 ; Be Bemet, 1896, 1 Ch. 

778; 65 L.J, Gh. 422; 74 L.T. 157 ; 44 W.E. 419 (Eng,). Stsoude’s Judicial Dictionary, 

1903, 2na Ed., Yol. I,p.416, 

“ Costs in the causa properly so called are “ those costs only which the success- Costs in the 
fui party in the suit would be entitled to or taxation in the absence of an order to the 
contrary in the particular proceeding, and this, necessarily, includes costs incurred 
subsequent to final judgment ” (Thompson v. Parish, 5 G.B.N.S. 69i-N). Cf. Pugh v. 

Kerr, 6 M. & W. 17 ; 9 L J. Ex. 255. Stroude’s Judicial Dictionary, 1903, 2nd Ed., 

Vol. I, p. 418. 

Vide Rigby v. Okell, 7 B, & 0. 67 ; Baines v. Bromley, 50 L.J.Q.B. 465 ; 6 Q.B. costs of the 
D. 691; 44 L.T. 915; 29 W.E. 706 ; Sparrow v. Hill, 29 W.E. 705 ; 49 L.T. 917. 

Stroude’s Judicial Dictionary, 1903, 2nd Ed., Vol. I, p. 417. 

“ Costa of conveyances ” (S. 82, Lands O.G. Act, 1846) includes the costs of regis- “costs of cen- 
tering the vendor’s title pursuant to the Local Registration of Title (Irish) Act, 1891, 

54 & 55 Viot. 0 .. 66 (Be. Belfast di JV. Counties By., 1896, 1 Ir. E. 297). 


See Stroude’s Judicial Dictionary, 1903, 2nd Ed., Heading “ Execution”. 
See Stroude’s Judicial Dictionary, 1903, 2nd Ed,, Vol. I, pp. 416-417. 


“ Costs of 
execution.” 


' “ Costs of 
lease.” 


“ Costs of summoning jury and expenses of witnesses ” to be payable by a Railway “ Costs of 
on a compensation assessment, does not include the general costs of the enquiry. E. 

V. Gardner, 6 L.J.K.B. 130 ; 6 A. & E. 112 ; 1 N. & P. 308. Stroude’s Judicial Die-’ 
tionary, 1903, 2nd Ed,, Vol, I, p. 417, 

Costs de incremento, costs of increase, mq the extra expenses incurred, such as costs ae 
witnesses’ expenses, fees to counsel, attendances, and Court-fees. Morris’ Law 
Lexicon, 4th Ed., 1905, p. 96. increase. 

DIVES COSTS are the ordinary costs as distinguished from those paid by a person Dives cohts. 
suing in forma pauperis, Morris’ Law Lexicon, 4th Ed., 1905, p. 118. 

“SEOUEITY, may consist of (a) a personal promise, or (6) an obligation of costs, security 
property (called a real security) to satisfy the loss secured against, e,g,, the case of 
mortgage ; (6) may be on a specific property, or on property of a certain general de- 
scription, which is called a shifting or floating security. Some kinds of security originate 
in legal proceedings, e.p., security for costs, security to keep the peace,” Morris’ Law 
Lexicon, 4th Ed,, 1906, p. 318. • 
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fully recoups the successful party for the expense which he has 
incurred. According to the practice of the Courts in England 
the Court may, if it think fit, direct payment of a lump sum with- 
out taxation,(8) and this rule is often acted on in Chambers in the 
Chancery Division. Butin all ordinary cases when the Court 
awards costs it directs that they be taxed ; and a taxing-master 
very rarely allows the full amount which the successful party has 
to pay to his own solicitor. The amount allowed on taxation is 
called “ taxed costs and this, as a rule, is all that the unsuccessful 
party has to pay to his opponent. The difference between “ taxed 
costs ” and the amount which the successful party is liable to pay 
to his own solicitor, is known as “ extra costs and this the suc- 
cessful party must pay out of his own pocket. Sometimes, how- 
ever, the Court or Judge orders that the costs payable by one party 
to another should be taxed “ as between solicitor and client and 
then the taxation is conducted on a far more liberal scale.i^) But 


“ Costs to abide 
the event.” 


“ Costs to 
follow the 
event.” 


“ Judgment 
with costs.” 

Costs of 
Assizes and of 
Quarter and 
petty sessions. 

Costs of 
maintenance” 
of Criminal 
lunatic. 

“ Costs of 
realization.” 


As to this, see Sfcroude’s Judicial Dictionary, 1903, 2nd Ed., Heading “ Event.” Sea 
also Numberumal Cheitiar v. Krishmjee, 26 M.L.J. 356®= (1914) M.W.N. 310; 
Godavarthi v. GodavarlM, 28 M.L.J. 441 (442). 

As to this, see Sfcroude’s Judicial Dictionary, 1903, 2nd Ed., Heading ** Event*” 
As to the distinction between the expression costs ** to abide the result ” and “ to abide 
and follow the result,” see the judgment of Ssshagiri Ayyar and Kumarasawmi 
Sastri, JJ. in Godavarthi v, Godavarthi, 28 M.L.J. 441 (442). 

Aato this, sea Stroude’s Judicial Dictionary, 1903, 2nd Ed,, Heading “Judgment.” 

As to this, see Local Q-overnment Act, 1888, S. 100, Stroude’s Judicial Dictionary, 
2nd Ed., Yol. I, pp. 416-417. 

As to this, see 47 and 48 Vic,, c. 64, S. 16 ; Stroude’s Judicial Dictionary, 2nd Ed., 
Vol. I, pp. 416-417. 

As to this, see Stroude’s Judicial Dictionary, 1903, 2nd .Ed,, Heading “Ksalkation.” 

As to this, see Stroude’s Judicial Dictionary, 1903, 2nd Ed,, Heading “ Suit.” 



The expression “ costs of issues” has been said to mean costs o! trying the issues, 
Eyre v. Thorpe, 2 Dowl 768 ; Law of Costs by W, B. Gordon, London, 1884, Oh. XXI, 

'p.'i63.' ;■ /■■■*' 

As to this, see Stroude’s Judicial Dictionary, 1908, 2nd Ed., Heading “Reference.” 

(7) See Mayne on Damages, 8th Ed,, 1909, p. 10 , 

(8) Order 66, r. 23 of the Rules of the Supreme Court in England. 

(9) “ Oosts in actions or suits are either between attorney or" solicitor and client, 
being what are payable in every case to the attorney, or solicitor, by his client, whether 
he ultimately succeed or not ; or between party and party being those only which are 
allowed in some particular cases to the party succeeding against his adversary, and 
those are either interlocutory, given on various motions and proceedings in the course 
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it often liappeiis that: e¥en after ."a taxation of . this kind the 
successful party is still, called on to pay some portion, of , his 

of the suit or aotioo, 01 * final, allowed when the matter is determined.” Wharton’s 
Law Lexicon, 1867 , 4feh Ed,, p. 947, ‘ Costs as between attorney and client are costs 
“payable in every ,, case to the attorney, by his client, whether he ultimately succeed 
or not.” , Costs as between party and party are those costs “which are allowed, in soma 
particular cases, to the party succaeding as against* his adversary. As between party 
and party, they are iotarloeutory or final. 'The 'former are given on various Interlocu- 
tory motions .and proceedings in the course of the suit. The latter (to which the term 
of costs is most generally applied, and the rules respecting which are of the most oonse- 
quence).are not allowed till tbs conclusion of the suit.” Law Dictionary, by Sir Thomas 
Ediyne Tomlins, Knt., London, 1820, Voi. I, Heading “Costs.” The Court makes 
a distinction with regard to the principle upon which the officer of the Court is to pro- 
ceed in the taxation of costs, by allowing a larger proportion of actual expenditure to 
parties holding particular characters than it allows in ordinary circumstances, This 
distinction is marked by the terms of ” costs as between party and party ” which are 
the ordinary costs allowed by the Court ; and “ costs as between solicitor and client,” 
which are the costs allowed by the Court to parties filling the characters alluded to. 
(Originally, in cases of notorious frauds, the Court of Chancery made the defendant 
pay exemplary costs, but this practice was discontinued, from the difficulty of carry- 
ing it into execution ; Waltham v. Broughton, 2 Atk, 43.) See also DanielFs Chancery 
Practice, 7th Ed., 1901, VoL I, p. 956. For certain eases where costs as between 
attorney and client were allowed see the East Indian Railway Co. v. Rally Bass 
Mookerjeet 26 C. 465 = 3 O.W'.N. 781 and the oases therein referred to. See also Ohhoy 
Churn Senv. Debendronath MulUch, 8 G.L.R. 437. In a, suit for damages against a 
Railway Company for loss of life through an accident resulting from the negligent 
conduct of the Company, coats ware allowed as between attorney and client. The 
East Indian Railway Co, v. Rally Dass MooherjeOi 26 C. 466 = 3 O.W.N. 781. 
{Narayen Jeiha v. Th& Municipal Commissioner of Bombay, 16 B. 254, Borah ji 
Baianjiv, Great Indian Peninsula Railway Company,! B.H.C.R. (0.0.) 119, Note, 
and Eatanbai v. Great Indian Peninsula Railway Company, 7 B.H.C.R. (0.0.) 120, 
Note, :I7bi5 E.) The purchaser at auction sale of certain property, subject to a 
mortgage other than the mortgage in execution of the decree on which the 
property was sold in Court auction, applied to be made a party in the suit 
brought by the other mortgagee, after paying the amount due to the plaintiff 
for principal and interest, and prayed that, upon his paying the plaintifi the 
costs of the suit to be taxed as between party and party, the plaintifi should be 
directed to rs-oonvey the property to him free from all incumbrances : Held, that 
the practice in such cases was to make the costs payable as between attorney and client, 
and not as between party and party. Ohhoy Churn Sen v, Debendronath MulUch, 8 C. 
L.R, 437. Solicitor and client costs may be awarded notwithstanding persons interest- 
ed beneficially are not actually before the Court, but only by means of a representation 
order. “ To hold otherwise might be very pernicious, as persons might then be made 
parties unnecessarily and costs might be increased for the mere purpose of inducing the 
Court to allow costs” {Per Kekewioh, J., Be Davies, (1891) 64 L.T. 824), See also Be 
Medland, (1889) 41 Oh. D. 476, O.A. “In the taxation of costs certain principles are 
observed. In some cases costs are to be taxed “ as between party and party,” in others 
as between “ solicitor and client.” No definite rules can be laid down with respect to 
the difference between the costs to be allowed on one principle of taxation and those 
allowed on the other,” EnoyciopjBdia Britannica, 9th Ed. Yol. YI, p, 452 Heading 
“Costs.” “Costs are (a) of a solicitor, (6) of a litigant, Costs of a litigant are usually 
taxed as between party and party^ which does not inolade the whole expenses of the 
2 


” Full costs.” 


Proportion- 
ate costs. ’’ 
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solicitor’s ’bill, if any item k expense has been unnecessarily 
incurred ”110) . 

Sometimes a statute may use the word “ full costs.” In such 
cases the Court or the master allows the ordinary costs as between 
party and party. dO-®) 

As a general rule, in case of partial decree, costs should be 
awarded to both parties in proportion to the amount decreed and 
dismissed di). If a plaintiff claims in respect of two distinct 
matters, and succeeds as to one and fails as to the other, the costs 
will be apportioned so as to give each party the costs applicable to 
that matter upon which he has succeededd2). The general rule 
is that if a plaintiff recovers a less amount than he claimed in the 
plaint, his costs should be apportioned according to the amount 
recovered, and not to the sum claimed.! *3) 

litigant ; occasionally, as in the case of trustees, cists are allowed as between solicitor 
and clienit which includes substantially the whole costs of the action.” Morris Law 
Lexicon, 4th Ed., 1905, p. 96. 

(XO) Enoyolop83dia of the Laws of England, 2od Ed., Voi. IV, p. 43. 

(10-a) Jamieson v, Trevelyan^ 10 Ex. 748 ; 24 L.J. Ex. 74* There is no distinction 
between costs” and “full costs.” Irwine Beddisht 5 B. & Aid. 196. The “full 
costa” to which a successful defendant is entitled are the ordinary costs as between 
party and party, and not solicitor and client costs. Avery v. Woody LJ,,. Ch. 75 ; 
(1891) 3 Ch. 115 ; 65 L.T. I2gj 39 W.R. 577; O.A. Eng. The Court knows no distinc- 
tion between costs generally and full costs, Irwin v. Reddish, 1 D. & R. 413 ; 5 B. & 
Aid, 796. The term full costs has the same meaning as ordinary costs. Jamieson v. 
Trevelyan, 10 Ex. 748 ; 24 L.J. Ex. 74 ; 1 Jur. (N.S.) 334; 3 W.R. 172 (Eng.). Full 
costs mean all fair and reasonable costs, to the exclusion of disbursements of extra 
liberality or generosity on the part of the person entitled to such costs. Flattery 
Malone, 1 Moll. 463. “ Full costs” cannot be allowed where the parties are only 
entitled to costs in proportion to the value of their separate interests in the suit, 
Lucliman Chunder Geer Gossain v. Bam Joy Mozoomdar, 7 W.R. 159. 

(11) Ninhoorav, Eeera Bam Misser, 1 Hay 277. 

(12) Tarachand Mooherjee v. Jadoonath MooTcerjee, Marsh 79 = 1 Hay 141 = 1 Ind, 
Jur. O.S. 102. 

(13) Velu Pillai v. Ghose Mahomed, 17 M. 293 = 4 M.LJ. 140. [Bef, to m 
Periakaruppan v. Palaniappa, 13 M.L.J, 210). For some cases where proportionate 
costs were decreed, see Soudamoney Dossee v. Juggo Mohun Sen, 1 Hyde, 172 ; 
Bamasoondery Debea v, G. Rogers, 7 W.R. 127 ; Byhunt Nath v. Moheslmiree, 4 
W.R. Mis. 9; Bama Soonduree Debia v. George Rodgers, 8 W.R. 55. As regards 
costs, the rule of proportion, observed in India, does not prevail before the 
Judicial Committee. On all the important points, if the respondent is held to 
be wrong, he must pay the costs. Grish Chunder Lahiri v. Shoshi Shikhareswar 
Boy, 27 0. 953, P.O. = 27 I, A, 110=4 G.W.N. 631 = 10 M.LJ. 356 = 2 Bom. 
L.B* 709 = 7 Sar. 687. The plaintiff claimed as damages a larger sum than the 
appellate Court ordered. Ho costs were given in the appeal. Held, following the 
practice of the Courts in India that* as the plaintiff recovered a less amount than he 
laid olaim to in his plaint, his costs in the Court below were to be apportioned to the 
amount recovered, and not to the sum claimed, Mohun Doss v. Gokul Doss, 
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.Under some of the, older statutes the successful party ,wa.s*‘ double 
gi¥en double and sometimes' treble costs.U^). , ' ■ * 

The discretionary jurisdiction in cases where double and' treble 
costs have been provided. by statute is not absolute. These costs 
are really penal, .^^5) 

Costs incurred in the general proceedings in the action are “ Oosts la the 
technically termed GostS' in the action ” or “ Costs in the cosis m. 'the 

“By the general term “ Costs of the cause” is meant all such costs ' 

5 W,B.91, P.G. = X0MJ,A. 563 = 2 Sar. 202 = 1 IJ.N.S. 269 = 1 Suth. 6M, Where ■ 
the Court granted a certain amount aa costs to a party to a suii\ the High Court would 
not interfere with such exercise of discretion. Per Davies, J, {contra). Where the 
Court granted coats in opposition to the uniform practice of granting costs proportionate 
to the amount decreed, the High Court couid interfere in the matter and set it right. 
Periakaruppanv. Palaniappa, 13 M.L.J, 210. 

(14) As to which see Yearly Practice, 1914, p. 1039, 

(15) See Dictum of Lord Hatherley, Garnett v. Bradley^ (1878) 3 App. Gas., at 
p. 957. As to the mode of calculation of double and treble costs, see Tidd’s Practice, 

9th Ed., p. 987. Where the plaintifi recovers single damages, he is entitled to single 
costa ; unless more be expressly given him by statute. But if double or sreble damages 
be given by statute, in a case, where single damages were before recoverable, the plaintifi 
is entitled to double or treble costs although the statute be silent respecting them. 

Law Dictionary by 'Thomas E. Tomlins, Knt., London, 1820, Vol. I, Heading “ Costs.’* 

For a case where the statute gives double costs see 8 & 9 Vie., 0. 100 ; Basher v. TFood, 

54 L.J. Q.B. 419 ; 33 W.R. 697 (Eng.) 0. A. 

(16) See Muhommad Sadig v. Ghous Muha^nmad, 11 A.LJ. 976. For form of order 
limiting costs to be coats in cause or action,” see Seton, 246. See Daniell’s Chancery 
Practice, 1901, 7th Ed., p. 956, Vol. I, As to when costs of interlocutory proceedings are 
considered as “ costs in the action,” certain rules exist, with respect to the costs of 
interlocutory proceedings being, or not being, “ costs in the action and those costs 
which do not come within the definition of costs in the cause under these rules, cannot 
be obtained as such without the special direction of the Court. {Gardner v, Marshalh 
14 Sim. 576, 588 ; see, however, Hind v. Whitmore, 2 K. & J. 458 ; Pinden v. Stephens, 

12 Jur. 319.) Where interlocutory applications have been ordered to stand to the trial 
and are not then mentioned to the Judge, the costs of such applications are to be 
treated as costs in the action and taxed accordingly, and need not be mentioned in the 
judgment. Where interlocutory applications have been disposed of, but the costs have 
been reserved, such costs are not to be mentioned in the judgment or order, or allowed 
on taxation, without the special direction of the Judge. {British Natural Premium 
ProMeni Assn, v. Bywater, (1897) 2 Oh, 631.) With respect to applications to extend 
the time for taking any proceedings, it has been provided that the costs of such appiioa- 
tions are to be in the discretion of the taxing master, unless the Court or a Judge shall 
have specially directed how such costs are to be paid or borne (0. LXV, 27 (24) ; and 
with respect to interlocutory applications, by motion, it appears that (see memorandum 
1 8. & S. 357 ; and see Morg, & Wurtes. 46-73) (1) The party making a successful 
motion is entitled to his costs as costs in the action ” (flindti v. WHimore, 2 K, & J. 

468, 463 ; Mounsey v. E. Lonsdale, 6 Ch. 141 ; and see Hams v, Billiard, 20 L,T. 216, 
where plaintifiwas held entitled, as costs in the cause, to the costs of- a motion for an 
injunction, in lieu of which damages bad been granted) ; but the party opposing it is 
not entitled to his costs as “ costs in the action ” (1 S. & B. 357). If the object of the 
motion be in the nature of an indulgence to the party applying, he will have to pay the 
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as are necessary for the enforcing of the plaintiff’s claim, or establish 
the defendant’s answer, to the action, according as the one or the 
other is successful, and independent of such costs as were altogether 
improperly incurred by the successful party, by reason, where he is 
plaintiff, by claiming more than he could establish, and, where he 
is defendant, by raising an unfounded defence or perhaps counter 
claim.” (!'') The party who succeeds in the action and in other 
words who “ wins the event ” is in general entitled to the costs of the 
cause. If the unsuccessful party wins certain issues, he gets the 
costs of them as costs in, but not of, the cause. “ Costs, costs in 
the cause ” do not mean that costs will follow the event, but that 
those costs remain to be dealt with by the Court at the hearing.HS) 
tEa Under the old English practice, where a plaintiff gave notice 
of trial and neglected to proceed to trial in accordance with such 
notice, or where he did not countermand such notice in due time, 

costs, although the motion is granted; Brotons v, Lockhart, 10 Sim* 420; .4, G v. Corp. 
of Ealifax, 18 W.B. 37 (Eng.) ; see Morg. & Wurtz. 51. (2) The party making a motion 
which fails is not entitled to his costs as “ costs in the action; ” but the party opposing 
it is entitled to his costs as “costs in the action |1 S. & S. 357 ; see also WhU 0 V. 
Lisle, 4 Mad. 214, 226, Eng.; Corcoran v. Witt, 13 Eq. 53. The rule applies to motions 
to obtain or to dissolve an injunction : Marsackv, Beeves, 6 Madd. 103, 109 fEng-h 
(3) Where a motion is made by one party,. and not opposed by the other, the costa of both 
parties are “costa in the action” (1 S. & S. 357). This rule does not apply where the 
motion is rendered necessary by the other party *s default ; Morg. & Wurtz. 54 ; Morg. 
Chy. Acts, &o., 478. To these rules may be added (4) Where an action is dismissed 
with costs a defendant is entitled to his costs of unsuccessfully opposing a motion for 
an injunction as “costs in the action” {BUmns v. Keating, 1 Mac. & G. 659, 663 ; 
Findsn y. Stephens, 12 Jur. 319 ; Bdts v. Clifford, i J. & H, 74 ; Corcoran v. TFill, 13 
Bq. 53. As to the right of a defendant to the costs incurred during a stay of proceedings 
under an order that the plaintif should give security for costs of preparing affidavits 
with a view to fulfilling his undertaking to furnish them, see Vyliitely Exerciser, Ltd, v. 
Gamage, (1898) 2 Ob. 405). Where a plaintifi succeeded in the ?mt, but was ordered to 
pay the costs of it up to a certain day which was after an injunction obtained in the 
suit had been dissolved, it was held that the usual rules did not apply, and that he 
must pay the costs of the motions Jo obtain and dissolve the injunction ( Webster v. 
Manby, 4 Oh. 372). Where a motion by the plaintifi is ordered to stand over till the 
hearing, no direction being given as to costs, and ultimately a judgment with costs is 
made in the plaintiff’s favour, the motion cannot be treated as unsuccessful, and the 
plaintifi will be entitled to his costa of it as costs in the action {Momisey v, E- Lonsdale, 
6 Oh. Ul; Fritz y, Hohson, U G.D, 542; Qosnell v, Bishop, 38 C D. 385; British 
Natural Premium Provident Association v. Bywai&r, (1897) 2 Oh. 531) ; but where a 
motion had been ordered to stand over till the hearing, both parties having given an 
understanding, and no direction being given as to the costs, and the suit was sub- 
sequently dismissed for want of prosecution, it was held that the motion was unsuccessful, 
and the defendant entitled to his costs of it as costs in the cause (See Corcoran v. Witt, 

13Bq. 53). See also Dameil’s Chancery Practice, 7th Ed., 1901, Yoh I, pp. 95o*967, 

(17) Marshall on Costs, p, 198. 

(18) Templeton v, Laurie, 2 Bom. li.B. 244-25 B» 230, See also Eef. (6) supra. 
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or where after entering the cause for trial he withdrew the .record, 
he was liable to the .opposite party for all such costs as .had been, 
occasioned thereby ; and, these costs w^’e usually called costs of 
the day^^ im. 

The words costs would abide the result ” do not mean costs 
.will .follow .the result. The discretion ordinarily vested in a sub- resaife.”:' 
ordinate Court, to decide how^the .costs shall be borne, is not 
curtailed by the mere use of Ihe phrase costs would abide the • 
result” in an order of the appellate Court 

The liability to pay costs which are ordered to be paid by one „ 

party in any event, ” is not affected by a subsequent settlement 
on the terms that the record shall be withdrawn, and that there 
shall be no costs 

AVhere the Court decrees to the plaintifi ‘Vcosts in proportion “Costs in 
it must be taken to mean as if costs were given in proportion to 
the amount decreed and dismissed (22). 

The award of costs is not always a complete compensation for Award of 
the successful party (23). Mr, Mayne in his work on Damages (24) always a 
says: doubt the theoretical idea of damages is, f 

they are to be a compensation and satisfaction for the injury sation. 
sustained (25). Practically, however, there can hardly ever be a 
case in which they are completely so. Take the simplest instance, 

(19) Provision is however now made by rules of Court in respect of these matters. 

See English E.StO., 0. 36, r. 19, & r. 34. When one of the parties makes default, as in 
failing to proceed to trial according to notice at the time appointed, he becomes liable to 
the other for what are called “Oostsof the day Bnoyciopasclia Britannioa, 9th Ed,, 

Yol. YI, p. 452. See also on this point the Civil Sales of Practice being the rules framed 
by the Madras High Court for the Mofussil Courts in the Madras Presidency, r, 72, which 
provides that “ except where an ajournment is granted with the consent of all parties 
or is necessitated by the business of the Court, or by the act or default of any other 
party, the party desiring an adjournment shall be ordered to pay the costs thereof in- 
cluding the expenses of re-summoning the witnesses if any, and the fee of the pleader, 
of the other party,” See also Shanks r, Savage, 7 C. 177; Civ. Pro. Code (Y of 
1908). 0. XYII, r. 1 (2). 

(20) Qodavarthi Feria v. Godavarthi Lahshmi Devamma, 24 Ind. Gas. 96, {Fani 
Bhusan Boy Ohmdhury v. Bama Sundari Debi, 4 O.W.N. 343, Diss, /rom.) As to the 
diiSerenoe between the expressions costs “ to abide the result” and “ to abide and 
follow the result” see Qodavarthi v. Qodavarthi, 28 M.L.J. 441 = (1916) M.W.N. 330= 

29 Ind. Gas, 203. See also Numberumal Chettiar v. Krishnajee, 26 M.LJ. 366 = (1914) 

M.W.N. 310. 

(21) Walter v. Bewiche, (1904) 90 L.T, 409, O.A, 

(22) Ram Suhaye Singh v. Oodeet Singh, 4: W.B, 9. 

(23) Bee Enoyclopeelia of the Laws of England, Yol. lY, 2nd Ed., p, 43 ; Mayns on 
Damages. 8th Ed., 1909, p. 10, 

(24) Sea Mayne on Damages, 8th Ed., 1909, p. 10. 

(26) 2 BE Com. 438, 


Position ol 
the Law oi 
Costs in 
general Juris- 
prudence. 


14 law of costs IH BRITISH INDIA. [OHAF. 

the non-payment of a debt. Put out of the qaestion every 
element of mental suffering caused by the delay, There may be a 
clear amount of pecuniary loss flowing in the most direct manner 
from it. The creditor may become insolvent, and be permanently 
ruined. He may have to borrow money at an extravagant rate of 
interest. Even if nothing of the sort happens, still his taxed costs 
of suit never repay the party to whom it is granted the full amount 
he has expended in the action ; for none of this, however, can he 
be compensated. The amount of the debt, with interest, and taxed 

costs ('^6) is all he can recover ” 127). 

“ Laying out of view the rules which form the “ Public Law ” 
and the “ Criminal Law ,” all the commands and rules which con- 
stitute the “ Private Civil Law ” create two classes of rights and 
duties, the “ Primary ” and the “Eemedial ”. The primary rights 
and duties form the body of the law ; they include all the rights 
and obligations of property, of contract and of personal status ; they 
are the very end and object of all law. If mankind were so consti- 
tuted that disobedience to legal rules were impossible, then, the law 
would be entirely made up of the rules which create these primary 
rights and duties. But since alt these primary rights and duties may 
be violated, another branch of law becomes necessary which may 
enforce obedience by means of the “Eemedies ” which it provides. 
All possible remedies are either substitutes or equivalents given to 
the injured party in place of its original primary rights which have 
been broken, or they are the means by which he can maintain and 
protect his primary rights in their actual form and condition. 
Eemedial rights are those which a person has to obtain some appro- 
priate remedy when his primary rights have been violated by 
another. Eemedial duties are those devolving upon the wrong doer 
in such' case to give the proper remedy prescribed by law.” 128) 
The right to costs and the duty to pay costs belong to the class of 
remedial rights and duties (29). 

(26) As to what aie taseS costs and as to how they aie not a complete compensation 
to the injured party, sea Bnoyclopsedia o£ the Laws o£ England, 2nd Ed., Vol, IV, 
p. dS, cited sup}‘a. 

(27) See Mayne on Damages, 8th Ed., 1909, p. 10. 

(28) Pomeroy’s Equity Jurisprudence, Vol, I, s. 90, pp. 90—97, 

(29) These remedial rights and duties have been olassifled by Professor Pomeroy 
in his Worh on Equity Jurisprudence (Vol. I, s. 112. pp. H9-12d) under the following 
heads (i) Declaratory remedies or those whose main ohjeot is to declare, oonfirm and 
establish the right, title, property, or estate of the plaintifi, whether it be equitable or 

legal, (ii) BeafoMfine remedies or those bj which the plaintifi is restored to the full 

enjoyment of the right, property, or estate to which he is entitled, but which use and 
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From the earliest times the administration of justice, the taskHistory and 
of affording proper remedies to aggrieved persons, was found to be Lawof°Costs. 

a matter of some trouble and expenditure to the state ; and we Costa m 

^ • anoienfe and 

find that the state has always attempted to recoup itself m some modem 
way or other for this trouble and expense to which it is put in tj,ejy^temaof 
matter. of administration of justice. In modern systems of law, .the ■, 
party making an application to the Court for any relief is generally . , 
obliged to pay a certain amount in the shape of Court-fees as a con- 
'dition precedent to the Court taking any steps in the matter of such 
applicationJ'^9-5iNo doubt there are some small exceptions to this rule. 

enjoyment are hindered, interfered with, prevented or withheld by the wrong doer. 

(iii) Pnvmiwe mnsdies or those by which a violation o? a primary right is prevented before 
a, threatened injury is done, or by which the further violation is prevented after the 
injury has been partially eSacted, so that some other relief lor the wrong actually com" ' ■ 
plained o! may be granted, (iv) Remedies of speciHc performance or those by which the 
party violating his primary duty is compelled to do the very acts which his duty and 
the plaintifi’a primary right require from him. (v) Remedies of reformation, correc- 
tion or re-execuiion, or remedies by means of which a written iostrumenfe, contract, 
deed, or other muniment of title which for some reason does not conform to iha 
actual rights and duties of the parties thereto, is reformed, corrected or executed. 

{vl} Remedies of succession or cancellation or those by which an instrument, contract, 
deed, judgment or sometimes even a legal relation itself subsisting between two parties, 
is, for some cause, set aside, avoided, rescinded or annulled, (vli) Remedies of pecu- 
niary co7npensation, or those in which the relief consists in the award of a sum of 
money. These remedies whose final object is the recovery of moneyi are of three dis- 
tinct species, which diSer considerably in their external form and incidents, but which 
agree in their substance, — in the intrinsic nature cf the fioal relief. They are the 
following, — FIRST: Those in which the relief consists simply in the recovery of a 
general pecuniary judgment ; that is, a judgment to be enforced or collected out of the 
debtor’s property generally—any property which he may own liable to be taken in 
satisfaction. SECONDLY : Those cases in which the relief is not a general pecuniary 
judgment, but is a decree for money to be obtained and paid out of some paitioular 
fund or funds. THIRDLY : There is another species of pecuniary award among two 
or more parties having claims either upon one common fund or upon several funds. 

The final relief in all these cases is simply pecuniary, (viii} The remedy of accounting. 

This is closely analogous to the remedy of oompensation, and is generally used in connec- 
tion with and auxiliary to some forms of it. [i%) Be^nedies of conferring or removing 
official function [i.e ), these employed to remove and to appoint trustees of private trusts 
and under certain circumstances to remove and to appoint or provide for the election 
of the managing officers of private business corporation, (x) Remedies of establishing 
or destroying personal stams. In this may be included sails to obtain a divorce and to 
annul a marriage. Professor Pomeroy concludes this classification with the remark 
“ The remedial powers of equity are so broad and so flexible that there may be many 
other special forms of remedy belonging to its general jurisdiction, but depending so 
closely upon the peculiar circumstances and relations of the litigant parties that they 
do not admit of classification ” (Pomeroy’s Eq. Jur. Vol, I, 3rd Ed., 8. 112, pp. 119- 
124:). The remedy by award of costs belongs to class YII cited above. 

{29-a) It has been laid down that one of the main purposes of the passing of the 
Court Fees Act (VII of 1870) was to levy fees for services to be rendered by courts and 
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Thus, in the case of pauper suits and appeals, the party moving the 
Court IS not obliged in the first instance to pay any Court-fee. 
In, such a case the Court is empowered to direct in the final order by 
whom or out of what funds or in what proportions the costs of such 
proceedings are to be paid. (29'&) This and such other cases are 
only exceptions. The general rule is that the party moving the 
Court must pay a certain amount, which, no doubt, is fixed by law, 
before the Court can proceed to give any relief to the party applying 
for the relief. Thus S. 4 of the Court Fees Act, which applies to 
the High Courts and the Courts of Small Causes in the Presidency 
Towns, declares as follows No document of any of the kinds 
specified in the first or second schedule to this Act annexed, as 
chargeable with fees, shall he filed, exhibited or recorded in, or shall 
be received or furnished by, any of the said High Courts in any case 
coming before such Court in the exercise of its extraordinary origi- 
nal civil jurisdiction ; or in the exercise of its extraordinary original 
criminal jurisdiction ; or in the exercise of its jurisdiction as regards 
appeals from the judgment of two or more judges of the said Court, 
or of a division Court ; or in the exercise of its jurisdiction as regards 
appeals from the Courts subject to its superintendence ; or in the 
exercise of its jurisdiction as a Court of reference or revision; unless 
in respect of such document there be paid a fee of an amount not 
less than that indicated by either of the said schedules as the proper 
fee for such document.’'(3i) 

Similarly S. 6 of the same Act,(32) which regulates the fees to 
be paid in Courts other than those specified above and in public 
offices declares that Except in the Courts hereinbefore mentioned 
no document of any of the kinds specified as chargeable in the first 
or second schedule to this Act annexed shall be filed, exhibited or 
recorded in any Court of Justice, or shall be received or fiirnished 
by any public officer, unless in respect of such document there be 
paid a fee of an amount not less than that indicated by either of 

public officers. Sea the judgment of Miller, J. in Gavaranga Balm v, Botohrkhna 
Fatro, 32 M. 305 (310), M.L.T. 129 = 19 M.L.J. 840=1 Ind. Gas. 507. As to 

whether the Court Fees Act, 1870, was enacted for the purpose of regulating fiscal 
questions for the purpose of obtainment of money from the tax payer in order to achieve 
such results as the State had in view to carry on the administration of the country,” 
see the judgment of Mahmood, J, In Balharan Rai v, Govind Nath, 12 A. 129 = A.W.N. 
(1890) 39 (F.B.). 

(29-?!) See the Code of Civil Procedure (Act Y of 1908), 0. XXXIII, rr. 10—16. 

(30) Act VII of 1870. 

(31) See S* 4 of the Court Fees Act (YII of 1870). 

(82) Act YII of 1870. 
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the said schedules as the proper fee for sach document.*' C33) The 
amount and manner' of the payment of such fees, are ..fixed by , 
definite legislative enactments or by rules framed by competent ' 
authorities under powers conferred by the Legislature. But in, 
early times, the practice seems to have been somewhat different. 
No doubt ancient governments were not in any way oblivious to 
the necessity of demanding , payment as a price for the administra- 
tion of fustice. , The necessity for such payment was felt .by those 
governments as keenly as at the present day. Only the manner in 
which the amount was levied was different in some respects. 
Instead of demanding a fee from the applicant in the first instance, 
it appears that ancient governments recovered the fee due to the 
State, which was generally fixed at a certain proportion of the 
amount in dispute, from the losing party, or, more properly 
speaking, from the party who, in the opinion of the Court, was 
to blame in the matter of such litigation. Sometimes a sum was 
demanded both from the winning party and the losing party The 
party winning had to pay a portion of the amount recovered by him 
as the price of the services rendered by the officers of the State in the 
successful assertion of his rights ; and the amount which the losing 
party had to pay was in the nature of a penalty for improperly refusing 
to do the duties cast on him by law. One other point of difference 
may also be noticed between the ancient conception of costs and the 
modern conception of the same. The modern idea of costs is that 
it is by way of recompense which the party at fault is to make to the 
innocent and the winning party for the trouble and expense to which 
he has been put in the successful assertion of his rights. Conse- 
quently, it has been laid down that the Court has no power to 
award as costs to a party any sum in excess of what has actually 
been spent by him (35). This is a natural consequence of the idea 


(33) See S. 6 of Ihe Court Fees Act (VII of 1870). 

(34) Thua, it was the praotioe under the Mahratta' Government to levy a tax from 
both parties, that from the winner being termed Harhi and that from the loser 
Gunhegari. See Whitley Stokes’ Hindu naw Books, p, 120. 

(35) See P, Nusser Wanji d Co. v. S, 8. Wartenfels, 18 Bom, L.B. 118 at pp, 120, 
121. Thus it has been laid down by the Allahabad High Court in the case of Abdul 
Shahur Khan v. Ata-ullah^ A.W.N. (1887) 227 that the Court has no power to award as 
costs any amount which the party had not actually expended in the litigation, Simi- 
larly it was laid down by Lord Oranworth in the case of Clarhe v. Sart^ (1858) 6 H.L. 
0* at p. 667 that coats are never to be considered as penalty or punishment, but 
merely as a necessary consequence of a party having created a litigation in which he 
has failed.” To the same purpose are the observations of Jessel. M.K., in the more 
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that costs are in the nature of damages or compensation. But the 
ancients viewed costs not so much in the nature of damages, as of 
penalty. The party who, by his improper conduct, causes the liti- 
gation is sought to be punished, as it were, by the levy of a penalty 
by the State. The cause of the existence of the difference between 
these two conceptions is not far to seek. In modern times, the 
party moving the Court is required to pay some amount at the first 
instance ; and, if such party wins, the award of costs at the end of 
the litigation is by way of recompense to him for the initial payment 
made by him. But among the ancients it does not appear that any 
initial payment was demanded or paid (36). Consequently, there is 
no expense which any party had incurred for which recompense 
must be made. The state, which, in modern times, takes the fees 
in the first instance, formerly demanded it from the party or parties 
at the end of the litigation. In modern procedure, the innocent or 
winning party pays it in the first instance to the state and recovers 
it from the party at fault or the losing party at the end of the 
litigation. Under the older practice, the losing party or the party 
at fault was made to pay it to the State directly at the end of the 
litigation when the matters in dispute were enquired into and the 
final decision of the Court had been made as to the respective 
merits or demerits of the case of each party(36-o). When the amount 
is directed to be paid to a party to recompense him for the initial 
expenses incurred by him, it is said to be in the nature of damages 


recent case of Willmoit v. Barber, (1881) 17 Ob. D. at p. 773 O.A. A reference to the 
ancient systems of law would show that these modem notions regacdlog the principles 
on which costs are awarded, were not the same as those that prevailed in olden times. 
Even the early Regulations relating to the subject of levying an i?3stitution fee on 
Civil suit passed by the Indian Govemment aimed at putting down more vexatious 
litigation rather than thereby recouping the successful party or the State for the 
trouble or expense to which he or it has been put. (See Ben. Beg. XXXVIII of 17S5 
and VI of 1797 cited in the first report of Commissioners appointed to consider the 
Beform of Judicial Establishments of India, 1856.) 

(36) It may also be noted that no institution fee was ever paid even in the early 
Supreme Courts established by Boyal Charters in our country ; nor was any demanded 
under the original system of Lord Gornwallis for the administration of Civil Justice in 
India. The State defrayed the expense of all judicial establishments, See the first 
report of the Commissioners appointed to consider the reform c-f judicial establishments 
of India, 1856. , 

(36'a) Thus in the recent case of Paryag Baku v, Kan Baku, 14 G.W.N, 669 at 
p. 661-11 O.L.J. 549-6 Ind. Gas. 258 his Lordship Chatterjee, J., said “Hindu 
Courts of Justice did not allow costs to the successful litigant, but imposed upon the 
party who took a false plea a fine payable, to the King, equal to the claim/’ Yajna- 
valkya, Chap, II, Verse 11. 
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or, .compensatiori. When, it is required to be paid to the State, it is. 
■said to be, in the nature of penalty. 

When we look to the early origin of the law of costs we find 
that the purpose of the state in levying costs of litigation was to 
put down unnecessary and vexatious litigation. Every State^ of. 
whose early law and history we have, any continuous record,, has, 
from, the earliest times, found it one of its duties to make rules or 
adopt means by which unnecessary or vexatious litigation may ■ be 
put. to an end to or minimized. Such a task is by no means found 
to be easy even in modern times. In the first place it is a primary 
function of the State to provide means for the redress of just 
grievances, for affording proper reliefs to injured parties, and for 
enabling persons to successfully assert their rights when the same 
are violated or attempted to be violated. It is also equally an 
important function of the State to see that a party is not un- 
necessarily dragged into Courts to answer for faults which he never 
committed or to redress injuries which he never caused or to respect 
rights which he never violated. Thus it is equally the function of 
the state to aflord all legal means to encourage the proper assertion 
of legitimate rights and, at the same time, to do all in its power to 
discourage improper litigation. To draw the line between these 
two functions, the State has alvrays found it to be no easy matter, 
especially, when it is remembered that the propriety or the impro- 
priety of a litigation is a matter which is often to be determined 
only at the end of the litigation, and, not at the commencement 
.'ofit, 

One of the modes by which improper litigation was sought to 
be prevented in ancient systems of law was by the imposition of a 
penalty on the party at fault 

Thus, viewing the early origin and history of the law of costs, 
we find that it was more in the nature of a penalty imposed on a 
person for his improper conduct than in the nature of damages to 
be paid to the winning party for the trouble and expense to which 
he had been put by successfully asserting or defending his rights in 
,a Court, of 'Law. . 

As a matter of illustration we may take the laws of Ancient 
Eome, of Ancient India, and the early English Law, and see that 

(37) See Insfeitutes of Justinian by J. Moyle, D.O.Ij. 5th Ed,, Oxford, Bk, IV, 
Title XYI, pp> 201-203 ; 17 Biob, II, o. 6 ; and exfcmots from Hindu Smrities cited 
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in all these systems of law costs had their origin as means which 
the State adopted for putting down unnecessary and improper 
litigation. 

# MoLfe ' - ' ^st, with regard to the 1^ of Ancient Eome; #'Was 

Eoman Law, necessary by the framers of the Code of Justinian to make 
provisions for the purpose of preventing reckless litigation. They 
had set apart a particular chapter for dealing with the subject of 
penalties for reckless litigation. On this subject the framers of the 
Code say, “ It should here be observed that great pains have been 
taken by those who in items past had charge of the law to 
deter men from reckless litigation, and this is a thing that we too 
have at heart. The best means of restraining unjustifiable litiga- 
tion, whether on the pari; of a plaintiff or of a defendant, are money 
fines, the employment of the oath, and the fear of infamy. Thus, 
under our constitution, the oath has to be taken by every defend- 
ant, who is not permitted even to state his defence until he swears 
that he resists the plaintiff’s claim because he believes that his 
cause is a good one. In certain cases where the defendant denies 
his liability the action is for double or treble the original claim, 
as in proceedings on unlawful damage, and for recovery of legacies 
bequeathed to religious places. In various actions the damages are 
multiplied at the outset ; in an action on theft detected in the com- 
mission they are quadrupled ; for simple theft they are doubled ; 
for in these and some other actions the damages are a multiple of 
the plaintiff’s loss, whether the defendant denies or admits the 
claim. Vexatious litigation is checked on the part of the plaintiff 
also, who under our constitution is obliged to swear on oath that 
his action is commenced in good faith ; and similar oaths have to 
be taken by the advocates of both parties, as is prescribed in other 
of our enactments. Owing to these substitutes the old action of 
dishonest litigation has become obsolete. The effect of this was to 
penalize the plaintiff in a tenth part of the value he claimed by 
^ action ; but, as a matter of fact, we found that the penalty was 

never exacted, and therefore its place has been taken by the oath 
abovementioned, and by the rule that a plaintiff who sues without 
just cause must compensate his opponent for all losses incurred, 
and also pay the costs of the action. In some actions condemna- 
tion carries infamy with it, as in those on theft, robbery, outrage, 


(38) Institutes of Justinian, Book lY, Title XYI. 

(38-a) This shows the penal character of costs in the early systems of law. 
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frauds guardianship, agency and deposit, and also in the action 
on partnership, in which infamy is incurred by any partner who 
.suffers condemnation. In actions on theft, robbery, outrage, and 
fraud, it is not only infamous to be condemned, but also to compound, 
as indeed is only just; for obligation based on delict differs widely 
from obligation based on contract. In commencing an action, the 
first, step depends upon that part .of the Edict which relates' to 
summons; for before anything else is done, the adversary, must be 
summoned, that ' is to say, must be called before the Judge who is 
to try the action. And herein the praetor takes into consideration 
the respect due to parents, patrons, and the children and parents 
of patrons, and refuses to allow a parent to be summoned by his 
child, or a patron by his freedman, unless permission so to do has 
been asked of and obtained from him ; and for non-observance of 
this rule be has fixed a penalty of fifty solidi ” 


(83) Institutes of Justinian translated fay J.B. Moyle, D.O L., 6tfa Ed , Oxford, 
at the Clarendon Press, London, 1913, Bock IV, Title XVI, pp. SOi-203 ; see also 
Campbell’s Compendium of Roman Law, 2nd Ed., London, Stevens and Haynes, 1S92, 
pp. 162-163, “ In the earlier procedure vexatious litigation in piaintiS has been res- 
trained in four ways Scions Calumnia Coercetur Modo Calumniaeiudicio, 

Mode Coniraris, Modo iureiurando, Modo restipulaiione^^ (Caius IV, 174). In actions 
where there was a sponsio Poenalis, the defendant could require that the piaintiS should 
promise him by restipzilatio an eqaivalent sum in the event of his being unable to prove 
his case. In other suits, if absolved, he could often bring against him an action in the 
nature of “ malicious prosecution.” By the actio Calumniae he might recover 1-10 
(in interdits J) of the value in dispute in the previous action, but had to prove that the 
other had sued him knowing that he had no ground of action, Calumniaevim in 
adfectuest ” (Gaius IV, 178). By the counter indicium, which was an alternative to this, 
hut which lay only against an unsuccessful plaintiS in certain specific actions (e. p,, 
iniuriae, Gaius IV, 177) and in which it was unnecessary to prove malice he could 
similarly recover damages equivalent to some fraction of the amount claimed in the 
previous action. Neither of these indicia, however, lay, nor could the defendant claim 
a penal re&iipulaiiOt if he had oompelled the plaintifi to take the lusiurandum Calumniae 
{i.e*) to swear that to the best of his belief he had a good cause of action (Gaius IV, 181). 
Under Justinian the penal sponsio and resiipulaiio in the two actions specified had dis- 
appeared, and the Indicia Calumniae and Gontrarium yjQie also obsolete, though they 
had still been in use in the age of Diocletian God. Hermog 63. In lieu of these precau- 
tions, the plaintifi had in all cases “ Pro Calumnia iurara ” (Cod. 2, 59, 9 Pr.) and the 
unsuccessful litigant had to pay his adversary’s costs. (Cod. 3. I, 13, 6). See Impera- 
ioris Instiniani Instiiutionum. By J.B. Moyle, D.O L., 6th Ed., 1912, pp. 614-616- In 
the Legis Actio Bacramenti of the Romans, which is by far the most ancient proceeding 
known to us, and out of which all the later Roman Law of Actions may be proved to 
have grown, we find the Roman Praetor taking security for the Baaramentum, and 
which security always went into the oofiers of the State (See Maine’s Ancient Law, 
Chapter X), In this action the disputants state their case to him, and agree that 
he shall arbitrate between them, it being arranged that the loser, besides resigning the 
subject of the quarrel, shall pay a sum of money to. the umpire as remuneration for 
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(ii) Hindu 
Law, 


Similarly the framers of the Ancient Indian Codes found it 
necessary to provide for the prevention of leclsiess litigation. The 
method generally adopted by them to effect such a purpose was to 
levy a penalty on the party who is responsible for the litigation in 
which he has failed. The following are the provisions of the 
Mayukha on this subject. It says : “ If a rich debtor, («) 

through dishonest perverseness pay not his debt, the king shall 
compel him to discharge it, and may take from him twice the sum 
(as a fine). Yajnavalkya (^ 2 ) says “ A debtor shall be forced to pay 
to the king ten in the hundred of the sum proved against him ; and 
the creditor, having received the sum due, must pay five in the hun- 
dred (towards defraying the charges of judicature).” “ Ten in the 
hundred ’’ has been explained to mean, ten besides (or over) every 
hundred (awarded to his creditor) . A tenth share (from the debtor) 
and a twentieth (from the creditor) is here meant. The result is 
that these two shares belong to the king ; and the balance goes 
to the creditor. Taking a tenth share relates to a poor debtor ; 
for in respect to a rich one Narada (^3) records this distinction.— 

his trouble and loss of time (Maine’s Ancient Law, Ohapter X|. We find lhal the 
Law of Greece is also similar to the law of Kome as stated above. Ihere, in the 
Homeric trial scene, is a dispute about the composition for a homicide. ** Oi 28 
person asserts that ha has paid it, the other that he has never received it, ^Ohs 
point of detail, however, which stamps the picture as the counterpart of the archaic 
Eomau practice is the reward designed for the Judges, ^wo talents of gold lie in the 
middle to be given to him who shall explain the grounds of the decision most to the 
satisfaction of the audience.” The difiarance between the Boman Law and the Grecian 
Law was that in the Roman Legis Actio the remuneration of the Judge was reduced to 
a reasonable sum (not such a big sum as to talents as in the Grecian Homeric trial 
scene) and that, instead of being adjudicated by one of a number of arbitrators by 
popular acclamation (as in Greece) in Roma the amount was paid as a matter of course 
to the State which the Praetor represented. “ Many observers of the earliest judicial 
usages of modern Europe have remarked that the fines inflicted by Courts on ofienders 
were originally Sdcfamefita- The State did not take from the defendant a composition 
for any wrong supposed to be done to itself but claimed a share in the composition 
awarded to the plaintifl simply as the fair price of its time and trouble. Mr, Kemble 
expressly assigns this character to the Anglo Saxon banmm or ” (Maine’s 

Ancient Law, Chap. X). 

(40) Chap, Y, 8. lY, ol. (8) of the Yyavahara Mayukha. 

(41) Digest, 1st 368 ; Stranger Elem, (1st 307). 

(42) Digest, 1st, 372-8; Strange’s Elem. 307. This was the practice under the 
Mabratta Government, which levied a tax upon both parties, that from the winner 
being termed Harki, that of the loser Gunhegari. (See Whitley Stokes’ Hindu Law 
Books, p. 120, Note.) It also appears that in the early English system the state 
“claimed a share in the composition awarded to the plaintifl as the fair price of its 
time and trouble.” Be© Maine’s Ancient Law, Ghap. X and Note (39), supra. 

(43) Digest, 1st, 371 and 375 . . 
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Bill if a rich debtorj through dishonest perverseness, pay not his 
debt, and the king is forced to cause payment, "he may then take 

twenty as. his share.’M44) 


f44) See the Vyavafaara Maynkha, Cliap. Y, S. lY, CL 8 on Escovery of Debts ” 
WMtley Stokes’ Hindu Law Book, p. 120. As to the coEresponding pEovisions of tbe 
Mitaksbara on tbe sobjeot, see Mitakshara, Gbap. II, S. S—See'tlie same cited in 
’Macnagtsn’sTEmciples and Precedents of Hindu Law, 3rd Edition, two- volumes in 
one, Higginbotbam & Go., 1874, Yol. I, pp, 175-176. Tbe following are some of' tbe 
important provisions of tbe Mitaksbara on tbe subject : — In tbe case of a denial when 
tbe claimant proves bis allegation, tbe defendant, being cast, is to pay tbe amount a.nd 
'an equal amount to tbe king ” (Yajnavalkya cited in tbe Yivadatandava, YeeramitrO' 
dya, Smriti Cbandrika, DIpakalika, and Subodbini, and by Yiswarupa, Mitramissa, 
Balambatta). A person bringing a false claim is to discharge twice tbe amount of bis 
claim. A denial of tbe claim alleged by tbe plaintiiS being made by tbe defendant, and 
be being cast, or compelled to aubmission by tbe witnesses or other evidence, sball pay 
tbe amount claimed to tbe plaintif, and to tbe king an equivalent fine as a mulct. 
But if tbe plaintiff cannot establish bis claim be beccmes tbe false claimant, and hence 
be is to pay to the king a fine equal to twice tbe amount claimed ; and tbe same 
rale obtains in a plea of former judgment or special plea. In these oiroumstances, tbe 
plaintiff concealing tbe fact, and being overcome by tbe defendant, sball pay a fine to 
tbe king equivalent to twice tbe amount obtained ; but, if tbe defendant cannot estab- 
lish bis former judgment and special plea, then be is the false claimant, and being 
overcome by tbe plaintiff, is to pay to tbe king a fine equal to double tbe amount 
claimed, and tbe amount claimed to tbe plaintiff. In a case of confession there is no 
fine, Tbe text above quoted relates only to actions for debt, because tbe fines applic- 
able to other cases have been propounded separately ; and it is not applicable generally 
because incases where there is no property claimed it could not apply ; and, although 
there is a special provision, “ Tbe debtor sball be caused to pay to the king,” etc, 
Yajuavalkya cited in tbe Dipakalika, Yivadabangarnava, Yivadarnavasetu, Madhaviya 
and Smriti Obandrika, which also relates to actions for debt. On the next ground may 
be admitted to be applicable to all cases, and thus interpreted A denial of tbe alle- 
gation being made by tbe person against whom it is brought, and be being overcome 
by the complainant, shall pay a fine proportionate to the several causes of action, 
Tbe connective participle may be used affirmatively, and tbe term “ to tbe king ” may 
be considered as a mere recital. If the complainant cannot prove bis allegation, be 
becomes a false claimant and shall pay a fine in money equivalent to twice tbe fine 
prescribed for each causa of action, In this instance, as in tbe former, the same rule 
obtains in oases of a plea of former judgment and special plea.*’ See also Mitaksbara, 
Chap. Ill, S. 4 — “ Digression concerning fines and other penalties ’’—cited in Macnag- 
ten’s Principles and Precedents of Hindu Law, 3rd Ed., 2 Yds. in one, Higginbotham 
& Oo,, 1874, Yol. I, p. 209. The author says “ The king shall cause the usurper of 
pledges, etc., to restore the property to tbe rightful owner, and to pay a fine equivalent 
to the value of that property, or correspondent to bis ability ” (Yajnavalkya cited in tbe 
Yivadatandava), In tbe case of mortgages and tbe rest down to the case of tbe property 
of learned students, be, who by virtue of long possession usurps, should be made to 
restore the proparty to the rightful owner. This is merely a repetition of a former text, 
and tbe rule respecting the payment of a fine equivalent to tbe value of property 
usurped, is a positive injunction, (2) Where in the case of usurping lands, bouses, etc., 
an equivalent fine may not be possible, reference must be made to the penalty hereafter 
propounded for a removal of land marks and invasion of boundaries. If on account of 
tbe great wealth of the usurper, his arrogance would not be subdued by tbe payment of 
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It may also be noted that the earliest regulations regarding the 
subject of Court fees were passed for the purpose of preventing vexa- 
tious litigation. (See Preamble to Ben, Eeg. XXXVIII of 1795 
and VI of 1797.) 

an equivalent fine, he must be amerced according to his ability. He must be made to 
fay so much as is sufficient to subdue his arrogance. ** It has been declared, that a fine 
is levied for the purpose of correction, and by that the arrogant must be subdued. 
Hence it would appear that the purpose of a fine is entirely penal. But where the 
ofiender has not property equivalent to that usurped, he must be amerced in such man- 
ner as may subdue him to distress.” The following extracts from the several Smriti 
and Nibhandha writers may also be of interest as throwing light on the subject of costs 
and judicial taxation in ancient India. These are collected from Oolobrooke's Digest of 
Hindu Law, 4th Bd., Vol. I. pp. 247-253. Menu says -.—In a suit for debt which the 
defendant denies, let him (the king) award payment to the creditor of what, by good 
evidence, he shall prove due, and exact a small fine, according to the circumstances of the 
debtor* Which the defendant denies,” means which he disowns.— Eatnacara, 
Vrihaspati says : —A debtor is considered as appealing to judicature, when he says, “ I will 
pay whatever shall by law be declared to be due.” " Consequently the debtor, who affirms 
that he owes nothing, the king shall compel to pay to the creditor what shall be proved 
duo by oral testimony and so forth. The king shall exact a small fine, because the 
defendant denied a just debt.”— (The Batnaoara.) Ouilucabhatta states ‘ according to 
the circumstances of the debtor.’ For instance: in a case of denial, the king shall 
exact, according to the circumstances of the man, a less fine than the full amercement 
of twice the amount of the debt, which will be mentioned. Vrihaspati has directed a 
fine on the creditor who enforces payment of a debt not proved by evidence, ordaining, 
that “ he who constrains a debtor exempted from such constraint shall be fined accord- 
ing to law.” What sort of fine should be imposed? Menu replies to that question. 
“ In the double of that sum which the defendant falsely denies, or on which the com- 
plainant falsely declares, shall those two men, wilfully offending against justice, be 
fined by the king ” (Menu). The defendant who denies the debt ofiending intentionally, 
or the claimant who prefers a false claim for so much money, shall be fined in twice 
the amount contested ; because these two men the debtor and creditor offend against 
justice, (The Batnaoara). This text, ordaining a fine equal to double the amount 
contested, must be understood of the case where the debt is denied, knowing it to be 
just, or claimed, knowing it to be false. Suoh is the opinion of Ouilucabhatta. 
Yajnyawaloya says : — Should a debt, which was denied^ be proved by evidence, 
the defendant must pay the sum, and an equal fine to the king ; and he who prefers a 
false claim must pay twice the sum which he demanded. “Denied” means “disowned:” 
If the debtor affirm, “ I owe it not,” should that debt be proved or established by the 
evidence of witnesses or the like, he must pay a fine to the king equal to the debt con- 
tested ; but if a false claim be preferred, the claimant must pay a fine to the king equal 
to twice the sum for which he sued* This text of Yajnyawaloya, prescribing a 
fine on the debtor equal to the amount of the debt, must be adduced where there 
is no intentional oSenoe, There is not any inconsistency*-— (The Ratnacara). 
Some hold, that since the person who shall reoeive the sum is not mentioned in the 
text of Menu (literally translated, “ those two men, wilfully ofiending against justice, 
shall be forced to pay a fine egml to double that sum”), the meaning of the precept, 
that the debtor shall be forced to pay twice the sum, is, that he shall pay the sum in 
question to the creditor, and a fine of the same amount to the king. Consequently, a 
fine on the debtor, equal to twice the sum contested, is not ordained ; the creditor alone 
shall pay a fine equal to double the sum contested, if he prefer a false olaim. And this 
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... Similarly : we find, that the earliest. statutes in England .relating 
.to, the awarding of ., costs aimed at the putting down of wexatioits 


also Qoiooides .with fehe text; of Yajnyawalaya for botli direct, that in whatever 
ease a 6ae equal to the debt shall be paid by the debtor, in a similar case twice the su.m 
must ,ba ,pa,id by the creditor, , That cannot be ; for it is unreasonable to impose ■a.donbla 
fine for an .equal offence, .ColGbrooka’s Digest cf Hindu Law, 1874, 4th Ed., Vol.,I» 
pp.. 243,. 249,] Simiiarly Oatyayana says:— Any creditor who harasses a' debtor 
appealing to judicature, shall forfeit that claim, and pay an equal fine. In the same 
spirit Yama declares : — If a rich debtor, through dishonest perverseness, pay not his 
debt, the king shall compel him to discharge it, and may take from him twice the sum 
asafl4e. A text of Vyasa says: — After denying the claim, should the party himself 
acknowledge the due, it is considered as a tardy acknowledgment, and the fine ordained 
is half of that tuhich is imposed in the case of obstinate denial. According to Vyasa : — 
The claimant shall pay twice the sum for which he preferred a false claim. The 
rule shall be the same in respect cf either party who may be confuted, if a consi- 
deration be specially pleaded ; and likewise in respect of either party who may be cast, 
should a former decision be alleged. [“ A consideration ” in the above text means 
a special cause. fThe Batnaoara). The following text explains a special cause 
Nareda i—'^hen the defendant acknowledges the receipt of the sum, as declared by 
the plaintiff, but alleges a consideration, it is deemed a special plea (Pratyavascanda). 
The defendant or debtor acknowledges the receipt oi the sum but answers, “it is true I 
received the money, but it was given by thee as a gratification for the accomplishment 
of thine own business.” In this case also the rule is the same ; either party being oast, 
whether he be claimant or defendant, shall be fined in twice the amount. For instance, 
at the close of the suit, if the gift of the sum as a gratification be proved, the claimant 
shall be fined in twice the amount ; if the debt be proved, the debtor shall be fined in 
the same amercement, Oatyayana has explained the plea of prior decision. According 
to Oatyayana ; —If a man, though oast at law, revive the suit, he should be 
considered as one previously confuted, and is called an appellant from a former decision 
(Prannyaya), For instance : a creditor cast in a suit formerly instituted before one 
umpire, again declares before another Judge, “ this man is my debtor.” That claimant 
should be answered by the defendant with this plea ; “he has been already oast by 
me and that plaintiff is called an appellant from decision, or one whose suit has been 
already decided. In that case, whoever is cast shall be fined ; whether the claimant 
be cast or the defendant, in consequence of the former decision appearing to be unjust, 
or on other grounds. “ Likewi.se i” that is, ha shall be fined in double the sum.] 
Another text of Menu is : “ A debt being admitted by the defendant, he must pay five 
in the hundred as a fine to the king ; but if it be denied, and proved^ twice as much : 
this law was enacted* by Menu.” [This text is expounded by Oulluoabhatta, 
Ohandeswara, and others, as relating to fines. Consequently, a debt being first 
disowned, but afterwards voluntarily admitted by the debtor, on his being merely- 
brought into Court, he must pay an amercement of five in the hundred, or a 
twentieth part of the debt. But if it be denied, and the debtor persist in 
disowning it even in Court, and if it be proved with much trouble by a writing 
or by the evidence of witnesses or the like, he must pay twice as much, or ten 
in the hundred. Oullucabhatta concurs in this exposition.] Hareda says: — 
If a rich debtor, through dishonest perverseness, pay not his debt,’ the king may 
take only a twentieth part of the sum, if circumstances be very favourable to the 
debtor t or if he acknowledge the debt in CourL [That sum which a rich debtor 
withholds through dishonest perverseness the king shall compel him to pay to his cre- 
ditor, and may himself take as a fine a sum amounting to a twentieth part of the debt ; 
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litigation. On this subject, the following remarks of Professor 
Pomeroy in his work on Equity Jurisprudence, may also be noted, 

Md this musfe be undetslood wban the debtoc voluntanly confesses the debt in Court ; 
for it corresponds with the test of Menu ordaining five in the hundred. And this alter* 
native in respect of moderate fines should be regulated by the qualities of the debtors 
his class, and his oiroumstanoes. (The Ratnaoara).] yajnyawaloya says ;-“A debtor 
shall ba forced to pay to the king ten in the hundred of the sum proved against him ; 
and the creditor, having received the sum due, must pay five in the hundred tawcifdB 
defraying the charges of judicature, [The sum being proved, the debtor shall be forced 
to pay ten in the hundred as a fine to the king, making good that amercement out of 
his own funds, The very same gloss is delivered in the Dipaealica ; and this must be 
acknowledged as the opinion entertained by the author of the Mitacshara, It concerns 
the denial of a debt ; for it coincides with the text of Menu, “ if it be denied, twice as 
much.” The last part of the text of Yajnawaloya conveys this sense ; the creditor 
also, having recovered his debt awarded by the king, must pay five in the hundred 
or a twentieth part to him as wages, or towards defraying the charges of judicature. 
A man, subject to amercement under these texts, shall be forced to pay double the 
debt, a sum equal to the debt, or ten in the hundred, the fine being mitigated accord- 
ing to the degree of virtue he possesses, or other circumstances taken into consideration. 
This is declared. But if the debtor, coming into Court, confess the debt, he shall only 
be forced to pay half as much. This is also declared. Consequently a priest, a virtuous 
soldier or the like, and a very indigent debtor, must pay five in the hundred ; But if 
he persist in his denial even in Court, ten in the hundred ; for this conduct is supposed to 
be preceded by knowledge of the fact ; but if he were unconscious, half as much. In 
general, a rich soldier and the like shall be fined in a sum equal to the Sebt, or in half that 
amercement, according to cireumstanees as abovementioned, if he deny the debt through 
ignorance ; but twice as much if he were conscious of owing the sum. On this subject 
Chandeswara has said in his gloss on the last hemistich o! the text (273), ‘ he shall be 
fined in twice as much as is the amount of the debt,’ That is liable to objection ; for it 
would be a vain repetition of the double sum mentioned in another text of Menu (265), 
In like manner should the various fines on the creditor, in the case of a false claim, be 
regulated according to class and so forth,] Oolebrooke’s Digest of Hindu Law, 1874, 
4th Ed., Yol. I, p. 261 (252). Vishnu If a creditor sue before the king, and fully 
prove his demand, the debtor shall pay, as a fine to the king, a tenth part of the sum 
proved ; and the plaintifi, having received the sum due, shall pay a twentieth part of it 
defraying the charges of judicature, [This can be no objection ; for Ohandea* 
wara describes, as a secondary fine, the sum which must be paid by the creditor; 

‘ although the creditor be void of ofience, the king may exact, as a fine, a twentieth 
part of the sum for enforcing payment of it.’ Consequently the debtor must pay the 
sum in the presence of the king, and discharge the debt due to his creditor ; and the 
creditor, having received his due, must pay, as a fine, the tenth or twentieth part of the 
sum ; such is the construction according to this opinion. But we hold it proper to reject 
this interpretation, for the reason abovementioned.] Colebrooke’s Digest of Hindu Laws 
1874, 4th Ed., Yol* I, p. 253. “The king shall make the debtor pay to him ten In tha 
hundred of the awarded (claim) , and the successful creditor to pay five in the hundred 
The Yyavahara Mayukha by Y.N. Mandliff, Bombay, 1880, p. 206. “ If a rich man of 
weak understanding and of very mean tribe, from a principle of fraud and obstinacy, 
refuses to pay his debts, the Magistrate shall oblige him to discharge the money claimed, 
and fine him double the sum ” * * * “If a rich man, of an excellent education, and 
of a superior caste, from a principle of fraud and ^obstinacy, refuses to pay hi? debts, 
and the creditor commences a suit against him, the Magistrate shall cause tha 
money in dispute to be paid, and shall fine the debtor one-twentieth of the sum 
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He says As the business of the 'Chancery Court increased and Early 
became regular and constant, the practice was established 'in the i^awv 
reign ' of Eichard 11 ,.. of addressing the suitor’s bills or petitions 
directly to the Chancellor and not to the King or his Council. 

During the same reign & m a statute was passed by Parliament for 
the purpose of regulating the business of the Court and restraining 
its action, which enacted that, when persons were compelled; to 
appear before the Council or the Chancery on siiggestions founded 
to be untrue, the Chancellor should have po'wer to award damages 
against the Complainant, in his discretion”, 

The fact that costs were regarded in the nature of penalty in 
the early Kngiish statutes would also be apparent from the fact that 
until very recently several statutes in England gave power to the 
Courts to award double and sometimes treble costs. Such double 
and treble costs are clearly penal in their nature. (^8) 

recovered.” “ If a debtor and creditor are of equal castes and, on the debtor’s refusal 
to pay his debts, tbs creditor should commence a suit, the Magistrate shall cause the 
mohly in dispute to be paid and shall also fine the debtor one tenth o! the sum recover- 
ed ” * * * When a creditor procures payment of his money by application to a 

Magistrate, he sha|l give him one-twentieth of the sum recovered for bis interposition.” 

A Code of Gentoo Laws by N. B, Halhed, London, M. D. 0. 0. L. XXXI (1871) 

pp. 21, 22. 

(45 & 46) 17 Rich. II, Chap. 6. 

(47) Pomeroy’s Equity Jurisprudence, 3rd Ed., 1905, San Fransisco, YoL 1, S. 37, 

pp. 38-39; see also Holdsworth’s History of English Law, Yol. 1, Methueu & Oo.j 
London, 1903, p. 198. 17 Rich. II, Chap. 6 which was passed in the year 1394 A. B., 

empowered the Chancellor to take security for costs and to give damages. Coke 
(4 Instit. 83) says that this power only arose after the truth or untruth of the allegation 
had been established, (i.e.,) on or after hearing, It gave no power to award costs at 
all stages of the suit. See Hoidsworth’s History of English Law, 1903, Yol. I, p, 198. 

This power to award costs conferred in 1394 (A.D.) on the Chancellor by 17 Rich. II, 

0 . 6, was again recognised and enlarged in 143 (A.D,) by 15 Henry lY, c. 4 (Coke. 4th 
Instit, 83, 84), Lord Eardwicke, in Corporation of Burford v, Lenihallf {lTiB) 2Atk, 

551, said that “ the Court had an inherent power to deal with costs arUirio honiruri,^* 

See also Andrews v. Bnrwes, (1888) L.R, 39 C.D. 133. Hoidsworth 'a History of the 
English Law, 1903, Yol. I, p. 198, Note (8) & (9). - 

(48) “ By 5 & 6 Yiot,, o. 97, S. 1, all local and personal Acts giving double and 
treble costs were repealed, and costs as between party and party were substituted for 
such costs. By S. 2 of the same Act provisions in public Acts giving double and treble 
costs are also repealed and a ” full and reasonable indemnity ” substituted therefor. 

Section 2 of 5 & 6 Viet., o. 97. has been repealed by the Public Authorities Protection 
Act, 1893 (q. V. post, p. 1098), Under 8 & 9 Yiot., o. 100 (which is, however, now 
repealed by the Lunacy Act, 1890), double costs were recovered by the defendant in 
Has&er V, 'Wood, (1885) 54 LJ.Q.B. 419, O.A. The costs under the indemnity which 
is substituted for double costs by 5 & 6 Yiot., o. 97, S- 2, are not subject to the discre- 
tion of the Judge, or to the provisiSns of the County Courts’ Aofe, and even though 
less than 10 I be recovered, the successful plaintifi is entitled by them as a matter of 
right (Reeve v.-Gibso^t) (1891) i Q.B, 652i O.A, ; action for infringement of dramatic 
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■ Whatevetmay. be the ancient conception of costs,' it is clear 

that,, in modern law, both in this country and England, costs are' 
considered only as damages awarded to the innocent party for the 
trouble and expense to which he had been pot by the improper 
'Conduct of the other party. (^9^ . 

Having so far dealt with the early history and origin of tbelaw 
of costs, and its nature and incidents both in ancient and modem 
systems of law, we shall now briefly examine the general princi- 
ples on which the jurisdiction of Courts in the matter of awarding 
costs is based,— and see whether such jurisdiction is to be deemed 
to be inherent in Courts or whether they vest on express grant by 
the legislature. 

Fucisaiofciois ■ It has been declared by the Supreme Court of Bengal, as early 
as 1830 that the power to award costs is the creation of the legisla? 
:roro Acts of ture, and, without the authority conferred by the legislature, Courts 
(atee. have no power to award costs. (50) The same has been expressed 
in more explicit terms by the Bombay High Court in the recent 
case of Yonosuhe Mitsiie v. Ooherda Khetsy (5i). In that case it was 
laid down that “ the power to award costs is derived entirely from 
Acts of the Legislature, and in making the award the Court cannot 
base its decision on provisions which have been repealed and are no 
longer effective at the time its order is passed (52). 


copyright under 3 & 4 Will. 4, o 15, S. 2); and see Rouse Property Co, of London v. 
Whitman, (1913) W N. 130. By the Prisons Act. 1865 (28 & 29 Yict., c. 126), S, 49 
double coats are given to any person, sued for anything done in pursuance of the Act, 
upon judgment being given against the plaintiff.” The Yearly Practice, 1914, p. 1039. 

(49) See Ahdul Shalcur Khanv. AiawZkfe, A.'W.N. 1887, p. 227 ; Clarke v. Earit 
(1868) 6 H.L. Oas. at p. 667 and other oases cited at Bef. (35) supra, See also Eusser 
Wanji d Co. v. 8. Waterfels, 18 Bom. L.R. 118 at pp. 120 (121). 

(60) D, Bryce v. Smiiht Bignell (1830) 54 at p. 61 = 1 Ind. Deo. Old Series, 426 
at p. 428. 

(51) 21 B. 779. 

(62) Yonosuke Mitsuev. Ooherda KkeUy, 21 B. 779. The following remarks by 
the learned editors of the Madras Law Journal with regard to a recent decision of the 
Calcutta High Court as to the inherent powers of the Court to award costs may be noted, 
Jogendra Chandra Sen v. Wasid-iin-mssa Khatun, 34 G. 860, is one of the several reoeni 
oases in which the Calcutta High Court has laid down that the Civil Procedure Code is 
not exhaustive and that the Court has in various matters inherent powers independent of 
the statute, While fully concurring in this general principle, we doubt the correctness 
of the decision on the facts of this particular case. Two questions were raised, me., (i) as 
to the power of the High Court to make an order as to costs when dismissing an appli- 
cation for leave to appeal to the King in Oounoil, and (2) as to the mode of realising the 
costs awarded. As to the first, the learned Judges say that ‘ there is an inherent power 
m the Court to make an order as to costs as it did in the present case,’ With deference,, 
W6 must say that this general proposition is by no means beyqnd doubt, (See Guardians 



INTEQDUOTOBY. 


-IJ 

: A similar' view, is laid down in several of the English text books.. 
Justice Stephen in his Commentaries- on the Laws of England -(^3) 
says:—*' It is proper to state, that to a judgment' cosfs are now a 
necessary appendage — '^victus victori m ex^misis eondemnandtis est/\ 
—though the common law did not allow any ; so that costs de« 
pend -entirely upon statute (55); and there are many cases of' vexatious 


of West Earn Union v. Churchwarden, etc., of St. Matthews, L.R. {1896} A.C. 477, and 
the eases cUed by Sir E. Clarke arguendo) We are unable to see why the Court 
should not have held that the costs were properly awarded under S. 218 of the Code (Act 
XIV of 1882). No doubt it occurs in Part I of the Cods relating to ‘suit* but this circum- 
stance, we think, cannot restrict the generality of the language of the section which 
authorises the Court to award costs “when disposing of any application under this Code.” 
19 M.LJ. 10 fjournal portioLi). Tn this connection the following remarks of Seshagiri 
Ayyar, J., in the recent case of F. F. Srinivasa Aiyangar v. F. Kannappa Cheiti, 30 M. 
L.J. 120 at pp. 122, 123 may also be noted, “ The learned Judge for whose opinion 
I entertain a high regard starts with the proposition that a party is “pnma facie entit- 
led to receive all the reasonable costs incurred by him. ” In bis view, the right to be 
reimbursed is the inherent right of every litigant who comes to Court. I am unable to 
find any authority for this position. The right to have costs from the losing side is 
given by the statute, Every man has the inherent or Common law right to claim 
redress from a tribunal established by the Sovereign authority. He is entitled to plead 
his own cause before the Judge; but the right to be represented by another in stating 
his claim is a privilege. This has been conferred on litigants by Sovereign authority. 
8. 10 of the Letters Patent and Order III of the Code of Civil Procedure deal with this 
question. In a very instructive essay by Mr. Nagabhushanam, a learned vakil of this 
Court, the history in this country of the concession to be represented by another in the 
conduct of a case is fully given. The British Government had traditions in this behalf 
reaching to ancient times. Consequently it was early enacted that parties were 
entitled to have the assistance of pleaders in placing their claims before the Court. I 
do not think there is any ground for holding that this right to representation is any- 
thing more than a statutory right conferred on litigants by the Sovereign power although 
it is a privilege hallowed by authority and is recognised as just and right by every civi- 
lised nation. As regards the costs to be paid to the successful litigant, in my opinion, it 
is more in the nature of a penalty imposed on the losing party for having compelled the 
successful party to seek redress in a Court of law, than it is in the nature of a right. 
The Court does not award the winning party all the expenses incurred by him, but only 
such costs as in its opinion, are sufficient compensation for the trouble he has been put 
to. The disability to which the losing party is subjected is the result of statutory 
law; and Courts should exercise the power to mulct the judgment-debtor incests within 
the limits imposed by the statute.*’ Per Seshagiri Ayyar, J. in F.F. Srinivasa Aiyangar 
V, F. Kannappa Cheiti, 30 M.L.J. 120 (126). 

(53) Stephen’s Commentaries of the Laws of England, 12th Ed,, 1895, Vol. Ill, 
pp, 608-609. 

(54) Cod, 3, 1, 13 ; see Civ. Pro. Code (Act Y of 1908), 0. XX, r, 6, which says that 
every judgment should make provision for costs. 

(55) Thus it has been said by his Lordship Fulton, J., of the Bombay High Court 
that “ the power to award coats is derived entirely from Acts o! the Legislature,** Ssa 
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proceedings, in which the legislat ure at one time provided, that th e 

— --- “ 770 “ Tha rules relating to costs in 

fie reijoupea . ^ victus mciori in expensts conaemnandus est, 

ThTcou^tlTSaVoU assumed to deal with all 

TheCouitof Ohanoery AS legielatute. Bee Oorporalicn of Bwford 

thecostsofaChanceeysuit have always been in the 

=" -i r/s- 

with the general discretion as to costs given by the Judicature Acts and 
enaotments which deal with any special right to costs possessed by a particular ola s 
of persons remain unafleoted (Oarnett v. Bradley, (1873), 3 App. Gas. 944 ; 

CUppingdale, (1891) 2 Q B. 293; Judicature Act (1890). 63 and 54 Yiot. o. 44, S. 6). 
Agal^ there were formerly Acts entitling parties in certain oases to double, or even 
treble costs. All of suoh Acts which were passed prior to 1842 were repealed m that 
veat bv the 6 & 6 Yiot. , o. 97, Bs. 1, 2. But several suoh Acts have been passed smoe 
iL. and these remain in force (Hasftevv. TTood. (1885), 54L,J.Q.B.419). TheOourtof 
riiancery could always award costs as between solicitor and client to a successful party ; 
but in the absence of an express statutory provision to that efieot , the Courts of common 

il had no such power. Andrews v. Barms jmBm Gh. I>e 

{1870) Ii B 6 0h. 22, 32. See also on this point Law of Costs by W.E. Gordon, London, 
1884 PP 1 & 2 ^ ^ ^ provisions as to the award of double or treble 

oosts were repealed ; and, under that Act, the adversary was to be entitled only to a full 

and and reasonable indemnity, to be taxed by the proper officer. The first statute which 
directed that costs should be given to a Euccessful plaintifi in an action at law, was the 
Statute of Gloucester, 6 Edw. I, c. 1 (3 Bi. Oom.?399 ; 42 & 43 Viet,, o. 59 ; Bentley v. 
Dawes, lO Exch. 347) ; prior to which Act, oosts were included in, and were recoverable 
as part of, the damages, in those actions in which damages were given ; but because those 
damages were frequently inadequate to the plaintifs expenses, therefore the Statute of 
Gloucester ordered costs, eo nomine, to be also added. But as the general rule, no costs 
were allowed to the defendant in an action at law, in any shape, till the Statutes 23 
Hen. ym, 0* 15. 8 Eliz. 0 . 2. 4 Jao. I, o.S, 8&9WilL III, o. 11, and4& 5 Ann. o. 3 t 
and these gave the defendant, if he prevailed, the same costs as the plaintifi would 
have had in case he bad succeeded. But even after these enaotments, there still 
remained several points in which the law of torts was defective, both as regards the 
plaintifi and the defendant ; and various provisions were from time to time passedv with 
the object of amending them (9 Ann. o. 25 j 1 Will. 4, c. 21 J 3 & 4 Will. 4,_o, 42, 
S 3 . 31—34; 15 & 16 Viet., o. 76, ss. 81, 146, 223; 17 & 18 Viet., o. 125, ss. 42, 44, 57, 67, 
93 ; 23 & 24 Yict., c. 123, ss. 11, 27, 32) ; by one of which, it was provided, that if a 
plaintifi, instead of taking out execution upon a judgment he had recovered, should 
bring an* action thereon, he should have no costs of suit unless the court or a judge 
should otherwise order {43 Geo. 3, c. 46, s. 4 ; Adam v, Beady, 6 H. & H. 261) | and it 
was also (among other matters) laid down, under these enaotments, that though the 

party who sucoesded substantially should have the general costs of the action, yet his 
adversary, where he succeeded on any particular issue, whether in law or fact, should 
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party in fault should be punished, by the payment to his adversary ' 
of double OT {sometimes) treble costs,'' 

^ In Scotland/ there is no general statute on the subject, costs 
being in the discretion of the Court ; and the Court assumes power 
at Common Law to give either party his costs. In general the 
successful party is entitled to his expenses. ^57) The American Law 
is also similar, in this respect, to the English Law on the subject, 
under that law the power to award costs is generally conferred on 
Courts by the Legislature. This power is generally granted only 
in general terms, and much is left to the discretion of the Court. 

The Courts generally make their own rules and orders regulating 
the scale of costs to be awarded, the mode of taxation, and such 
other matters of detail. 

In addition to the power conferred by Acts of the Legislature, Oi) laliereni 
it has been laid down in some cases that the Court has also inherent 
powers to make orders as to costs. (^9; Thus, it was held that where 

have tbe costs of the issue oq which he was successful (15 & 16 Viofe. o. 76, 8,81). 

Moreover, by the County Courts Act, 1867, in order to prevent the practice of suing in 
the High Coiart in matters of small amount, it was provided, that if a plaintifi who 
resorted thereto and recovered a sum not exceeding 20^ in an action founded on a 
oontraot,^ — or no more than 10^ in an action founded on tort, — he should have 
no costs of suit, unless the Court or a judge should certify on the record that 
there was sufficient reason for his taking that course (30 & 31 Viet., o. 142, 

S. 5 ; Marshall v. Martin, Law Rep., 5 Q.B. 239) ; and these provisions are continued 
by the County Courts Act, 1888 (51 & 52 Viet., o, 43), S. 116, — with this variation, that 
such costs are now to be allowed by .special order ; and with this material addition, 
that if judgment is obtained on a specially indorsed writ (within usually twenty-one 
days after service of the writ), that judgment shall carry costa. We may further 
observe, that, in a penal action, no costs were allowed to a plaintiff suing as a common 
informer, unless they were expressly given by the statute on which he sued ; for, as the 
action itself created the right, he had no claim to damages ; and the general rule of law 
used to be, that where there were no damages, there were no costs {College of 
Physicians v, Harrison, 9B. & G. 524) ; bat this rule appears to have been now so far 
repealed, that such costs would go with the judgment, unless the judge interposed his 
disoration (42 & 43 Viot., c. 59). See Stephen’s Commentaries of the Laws of England, 

12 Ed., 1896, Vol. Ill, pp. 608-609, 

(56) Bee Stephen’s Commentaries of the Laws of England, 12t,hEd., 1895, Vol. Ill, 
pp., 608-609. ' ■ . ’ . 

(67) Sea a compendium of English and Scotch Law by J. Paterson, Edinburgh, 

MDOOOLX, p. 396, note (5). 

(68) Tesla BleUric Co. v, Scott, 101 Fed, 624 ; Cyclopaedia of Law and Procedure, 

,Vpl.' 'XI,: Heading ■“ Costs,” pp. ' 24— 25.' ■■ 

(59) This power was always assumed by the English Court of Chancery ; sea 
Stephen’s Commentaries of the Laws of England, 12th Ed., Voi. Ill, p. 609; Corpora’^ 

Hon of Bufford v. L&nihall, 2 Atk. 561. See also Jogendra v., 34 C. 860, cited 

in Ref, 52, swpra, 
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Award of 
costs by a 
Oourti try Inga 
suit' without 
jurisdiotion. 


a party wrongly applies to the Court for its interference, it has 
jurisdiction, independently of any statutory enactment, to make him 
pay the costs occasioned by that wrongful application. (60) In a 
recent case which came before the Bombay High Court, their 
Lordships were of opinion that a Court which is put in motion 
wrongly has inherent jurisdiction to compel the person who puts it 
in motion wrongly and who brings an innocent party to answer an 
unfounded claim or an unjustifiable proceeding, to pay the costs. (6i) 
It has been held the award of costs by a Court trying a suit 
without jurisdiction is not a nullity and such amount is recover- 
able. 


Peovisions of 
the Code of 
Civil 

Prooedure 
regarding the 
power of 
Courts to 
award costs. 


With regard to the power of Courts in British India to award 
costs in civil proceedings, the Code of Civil Procedure (^ 2 ) provides 
as follows ; — Subject to such conditions and limitations as may be 
prescribed, and to the provisions of any law for the time being in 
force, the costs of and incident to all suits shall be in the discretion 
of the Court, and the Court shall have full power to determine by 
whom or out of what property and to what extent such costs are to 
be paid, and to give all necessary directions for the purposes afore- 
said. The fact that the Court has no jurisdiction to try the suit 


shall be no bar to the exercise of such powers. Where the Court 


(60) Chesterfield Rural District Council v, Newton, (1904) I K.B, 62, C. A. 

(61) Pringle v. The Secretary of State for India, 40 Ob, D. 288 L.L.T. 796-55 L. 

J. Ch. 815 cited ia Bamlal Lallubhai v. Bhaguhhai Dayabhai, 2 Bom. L.R, 960 {965)« 
O 0 this subject see also Baton on Judgments and Ocders 6th Ed,, Vol. I, p, 255. 
As to the threefold jurisdiotion of the Court in respect to costs, (1) statutory ; (2) general, 
over its own ofiSoers ; and (3) in dealing with contested claims, see observations 
in Re Parity Cole v. P,, 4lGh, D. 326, 331, G,A.; and that, under the general jurisdiotion, 
taxation of part of a bill may be ordered, see Storer S Co, v, Johnson and Weather all, 
15 App, Oa, 203; affirming S.O., hi re Johnson and Weatherall, 37 Ch. D. 433, O.A, 
As to the inherent jurisdiotion of the Court to order payment of costs by unsuooessful 
applicant under a statute silent as to costs, see Re Bombay Civil Fund Act ; Pringle v. 
Secretary of State for India, 40 Oh. D. 288, O.A. Where plaintiff sues to enforce a 
legal right, and there is no miscanduot on his part, the Court cannot withhold costs ; 
Cooper V. Whittingham, 15 Ch. D. 501 ; and see Florence s, Mallinson, 65 L.T. 354 ; 
Upmann v. 24 Oh, D. 231 ; WUtman v. Oppenheim, 27 Ch. D. 260 : Qoodhart 

V. Ryetty 25 Ch. D. 182 ; and, oonversely, there is no power to give costs to an unsuc- 
cessful plaintiff; Re Foster and G.W, By* Oo-, 8 Q.B D. 615, O.A. ; Dichs v. YaieSt 
18 Oh. D. 76, C.A, ; but this rule does not prevent the Court from giving out ol a fund 
the costs of an unsuccessful application reasonably incurred for the ascertainment of 
the fund ; Butcher v. Pooler, 24 Ch. D. 273, O.A ; sea Seton on Judgments and Order, 
6ib Ed., Yol. I, p. 255. 

(6l-a) Sri Baja Simhadri Appa Bao v. Chelasane^ 30 M. 41 = 1 M.L.T. 414. 

(62) Aot Y of 1908, S. 36. 
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directs that any costs shall not follow the eventj the Court shall 
state its reasons in writing. The Court may give interest on, costs 
at any rate not exceeding six per cent. per. annum, and such interest 
shall be added to 'the costs and shall be recoverable as such.” 

According to the practice of the Court of Chancery in England Psovisioris of 
the awarding of costs was entirely discretionary. But in the exer- stafut^'a-s to 
cise of that discretion the Court was always governed by certain 
definite principles, The present law of England regarding costs awasd oosis. 
is that subject to the Judicature Acts and the Enles of Court 
made thereunder, and to the express provisions of any statute, 
whether passed before or after the commencement of the Judi- - 
cature Act, 1890, the costs of and incident to all proceedings 
in the Supreme Court, including the administration of estates 
and trusts, are in the discretion of the Court or Judge, who 
have full power to determine by whom and to what extent such 
costs are to be paid ; provided that nothing contained in the 
rules is to deprive an executor, administrator, trustee, or mortgagee, 
who has not unreasonably instituted or carried on or resisted any 
proceedings, of any right to costs out of a ‘particular estate or 
fund to which he would be entitled according to the rules hitherto 
acted upon in the Chancery Division ; (^8) and provided also that, 


(63) See Act V of 1908 (Code of Civil Procedure), S. 35. This section replaces 
Ss 218—222 of Civil Prooedare Code (Act XIV of 18S2). The first clause of the section 
(S* 35) of the presenlj Code is, with some additions, taken from 8. 5 of the English 
Judicature Act (1890), and, in efiect, embodies the provisions of Ss. 218 — 222 of the 
previous Code. S. 221 of the previous Code of 1882 has been transferred to 0, XX, r. 6, 
of the present Code (see 0. XX, r. 6, cl. (3) of the present Code, Act V of 1908). S. 222 
is incorporated in the 3rd clause of S. 35— the direction as to payment of costs being 
paid out of or charged upon the subject-matter of the suit being omitted. See Amir All’s 
Oiv, Pro. Code, p. 200. 

(64) As to which principles, see 2 Danieil’s Chancery Practice, 5th Ed., 1238 — 1328; 
and BQQ Scarborough v. Burton, 2 Atk. Ill ; Bonnet College v. Carey, 3 Bro. G.C. 390 ; 
Millington v. Fox, 3 M. & 0. 338, 362 ; Remnant v, Bood, 6 Jur. N.S. 1173. 

(65) 24th Oct. 1890; see J.A. 1890, S. 7. 

(66) J*A. 1890, S. 5 ; 0. LXV, r. 1 of the Buies of the Supreme Court in England. 
As to the efiect of the section in extending the jurisdiction of the Court, see R, v. Mansel- 
Jones, 70 Tt.T. 845 ; Be Fisher, (1894) 1 Ch. 450 ; Re Wrexham, Mold, da By. Co,, 
(1900) 1 Oh. 261; and see as to costa generally, Morg, & Wurtz, 1 — 6 ; 92—147. 

{Bl) Charles Jones, 33 O.D. 80 ; see also Cotterellv, Stratton, 8 Oh. 295 ; Bo 
Ohennell, 8 O.B, 492 ; v. Bancoeh, m O.I>. 303 ; Bew v. S., (1899) 2 Oh, 467, 

(68) Pot these rules, see DanielPs Chancery Practice, 7th Ed., Vol, I, 1901, 
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wlifere aBy action, cause, matter, or issue is tried with a jury,' the 
cost-s are to follow the event, (69) unless, the , Judge by whom such 
action, cause, matter, or issue is tried, or the Court, shall, for good 
cause, otherwise order and where issues- in fact and law 
are raised upon a claim or counterclaim, the costs of the several 
issues’ respectively, both in law and fact, are, unless otherwise 
ordered, to follow the event.” ("^2) 

The manner in which costs are incurred in British India is 
mostly by way of payment of court feeSjt'^^-u) institution fees, 
process fees and such other fees prescribed by the Court Fees 
ActM^) The practice in our country, in respect of the levy of fees, 
is similar to the practice prevailing in England and other European 
countries. 

The origin of court-fees in British India may be described in 
the following words of the First Beport of the Commissioners 


(69) Tba woit] “ event ” must be read distributively ; so that where the Court finds 
for the plaintiff an soma of the issues and for the defendant on the others, the defend- 
ant is entitled to tax bis eosis of the issues so found for him, Myers v Defries, 5 Ex. 
D. 16, iSOj’^nd sea Siooke v. Taylor, 5 Q.B.D. 569 ; Ellis v, De Silva, 6 Q B.D. 621 *, 
Sparrow v. Hill, 8 Q.B.D, 479 ; Hawke v, Brear, 14 Q.B.D, 841 ; Waring v, Pearman, 
82 W.E. 429, Eng. And the rule is the same where the issues found for the plaintifi 
are those arising from bis claim and the issues found for the defendant are those ariwsing 
from his counterclaim {Potter v. Chambers, 4 O.P.D, 69) ; and in such a case the 
party in whose favour the balance is found is entitled to the general costs of the action, 
Baines v. Bromley, 6 Q.B.D, 187 ; Lund v. Campbell, 14 Q.B.D. 821 ; Goutard v. Carr, 
13 Q.B.D. 598, n. 

(70) Harneii v, Vise, 5 Ex. D. 307 ; Harris v. Petherick, i Q.B D. 611 ; /ones v, 
Curling, 13 Q.B.D, 262 ; Williams v. Ward, 65 .L.J.Q B. ^66', Poster v, Parquhar, 
(1893) 1 Q.B. 564 ; Huxley v. West London Extension By, Co,, 14 App. Oa. at p. 32, An 
order may ba made that each party should bear his own costs, Turner v. Beyland, 
4 O.P.D. 432 ; Collins v. Welch, 6 O.P.D, 27 ; Earneit v. Vise, 5 Ex, D. 307 ; or that 
the successful party shall pay the costs of the other party, Harris v. P^thsrick, 4 Q.B. 
D. 611 ; see judgment of Ld. Bussell, O.J., in Bosioch v. Bamsey, U.D.C. (1900) I Q, 
B. 357 ; or that one party should pay to the other a fixed sum in lieu of costs, : Brad- 
ford Corporation v. Pickles, (1894) 3 Oh. 53 ; Willmott v, Barber, 17 0,D. 774, An 
appeal lies on the question whether good cause has been shown,' Jones y. Curling, 
13 Q. B.D. 262; Huxley y. West London Extension By Co., 14 App, Ga, 26, and see 
Williams v. Ward, 56 L.J.Q.B. 566 ; Paine v. Chisholm, (1891) 1 Q.B, 531. 

(71) See 0. LXV, r. 1 of the Rules of the Supreme Court in England. 

(72) See 0. LXV, r. 2 of the Buies of the Supreme Court in England, bqq' Saner y, 
Bilten, 11 G.D. 416 ; Mason v. Brentinit 16 O.D. 287 ; Ward v. Morse, 23 O.D. 877 ; 
Atlas Metal Co, v. Miller, (1898) 2 Q.B. 500. See also Danieira Ghanoery Practice, 
7th Ed., VoM, 1901, pp. 953, 954, 

{12-a) The other large item that makes up a party’s costs consists in tba amount 
.paid'iaa, pleader’s,: fees.' ■ 

(73) Act VII of 1870. 
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appointed to consider the reform of '-the Judicial Estabiishmeiits^ 
etc., of India, 1836. The report says : — 

“ No institution fee has ever been paid in the Supreme Courts 
nor under the original system of Lord Cornwallis was ■ there any 
such fee in the Courts of the Company. The State defrayed the 
expense of all the fudicial estahlkhnents. An institution fee, in the 
case of civil suits, was first established by 'Bengal Eegiilation 
XXXYIII of 1795, not as a source- of revenue, but, as appears 
from Ihe preamble to the Eegulation, for the purpose of preventing 
vexatious litigation. ■ By Bengal 'Eegnlation VI of 1797, the 
institution fees were converted into stamp duties ; the preamble 
there assigns the same object ; but adds also that of increasing the 
public revenue. The last purpose is the only one mentioned in 
Bengal Eegulation I of 1814, which further regulates these 
payments. 

The old Eegulations and Acts as to court-fees in the three 
Presidencies are no longer of any practical application. The 
Madras and Bombay Eegulations proceeded to a great extent on 
the lines of the Bengal Eegulations. 

With regard to criminal cases, it was found that there were no 
means of checking litigious complaints in trifling matters before the 
Magistrate, and therefore a fee of eight annas was first directed to 
be paid on all complaints of a petty nature before the Magistrate by 
Bengal Eegulation X of 1797. Subsequently a duty of one rupee 
was levied on offences of a heinous nature. This continued to be the 
state of the law till 18*29, when it was amended by the imposing of 
a fee of eight annas on complaints of offences of a bailable nature. 
When this provision was sought to be introduced in Bombay and 
Madras by the Bill of 1860 there was opposition and consequently 
fees on complaints were altogether abolished, but were introduced 
again by the Act of 1867. 

The Stamp Act, XXXVI of 1860, was the first General Act of 
the Governor-General-in-Cooncil relating to judicial and non-judi- 
cial stamps in British India and repealed the previous Eegulations 
in force in the three Presidencies. This Act was in turn repealed by 
Act X of 1862, It was represented to the Government of India 
that the scale of 1862 was too low and capriciously arranged, 
Mr, Eoberts was proposing from time to time that a scheme should 
be introduced the objects of which were that there should be a uni- 
form rate of duty of T2 per cent., and that duty should be charged 
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up to a certain sum and beyond that sum a small duty should be 
levied and that the money so obtained should be employed in the 
improvement of the Courts. The last of these recommendations 
reached the Government of India in 1866. Lord Lawrence had 
formed the opinion that the greatest’ evils in the administration of 
justice arose from the under payments of the lower mofussil judges 
and the officers of their Courts. The plans which he had been con- 
sidering for remedying the evils came to maturity in 1866. The 
first reason which led to the Stamp Bill of 1867 was a proposition 
on the part of Mr. Strachey that a certain sum of money should be 
expended in enhancing the salaries of ministerial officers and of the 
judicial officers of certain Courts. That proposition involved an 
extra expenditure of several lacs of rupees, and the finances of the 
country then were ill able to bear the additional burden. To meet 
that expenditure and, generally that incurred on account of the 
Courts, a Commission was appointed for considering the stamp 
laws, and before them was laid the proposal of Mr. Koberts in res- 
pect of the amendment of the scale of fees leviable under Schedule B 
to Act X of 1862. The Commission was appointed with the 
object: namely, if possible, to derive out of the stamp duties levied 
in judicial proceedings sufficient revenue not only to meet the 
increased expenditure to be incurred for the Courts, but also to 
make the Courts, to a more considerable extent than they did, pay 
for themselves. 

The scheme which the Stamp Commission submitted was 
accepted in its entirety by the Executive Council, and the scale of 
1867 was the result of this Commission. 

Act XXVI of 1867 proved repressive of litigation, but a con- 
siderable increase of revenue was obtained through its operation. 
Moreover the Act of 1867 was intended only to be a tentative 
measure. To give some measure of relief. Act VII of 1870 was 
passed. The provisions relating to court-fees were scattered over a 
number of enactments, and the present Act consolidated these 
provisions relating to court-fees. 

The law relating to court-fees and that relating to stamps 
proper were contained in one and the same Eegulation or Act till 
Act XXVI of 1867 was passed when they were dealt with each 
separately. In order that for the future there might be no confu- 
sion between stamp revenue proper (non-judicial) and the revenue 
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■derived from judicial stamps the proceeds of the Act VII of 1870 
were designated '^Court-fees,” and the- Act is entitled accord- ', : ■■ 

mgly.”(74) 

As regards the general policy of levying a tax on the admi- Policy of iibe 
nistration of justice, it may be noted that Bentham was of opinion legisiatoe 
that justice ought not to be taxed. Mr. Hobhouse, when 
asked for leave to introduce the bill of 1867, remarked that he was Oourfe-fees— 
aware that there was an opinion among certain writers in England 

that justice should not be taxed, but as far as he knew, that theory „ 

^ to ba taxed” 

did not meet with entire approbation in England . examined. 

Mr. Maine observed thus on the objection to judicial taxation : — 

"This astounding fact {i.e., 75 per cent, of demonstrably false 
accusations which was the practical result of the relaxation of 
the stamp law) might well make them cautious as to minor and 
therefore less hazardous generalities on the subject of judicial taxes 
in India. But it still remained to refute the more sweeping genera- 
lisation that judicial taxes in all countries were mischievous and 
improper. It may be observed that the opinion against judicial 
taxation was extremely modern. For centuries on centuries, there 
had seemed to be nothing more simple or natural than that the 
parties to a dispute should remunerate the authority by whom their 
differences were arranged, No doubt in modern Europe the 
mistake had been made of allowing judicial fees to go into the 
pocket of the judge himself and not into the exchequer of that state 
that paid him. This had led in France before the Eevolution by a 
perfectly logical association to the sale of jadicial offices; and, in 
England, though it had always been illegal to traffic in such offices, 
the same result had practically been obtained by the creation of 
sinecures which were conferred on relations of the judge. Against 
such scandals and abuses Jeremy Bentham, now not far short of a 
hundred years ago, protested with all the vehemence of which he 
was capable, and it may be stated that the opinion against judicial 
taxation was entirely produced by Jeremy Bentham, and was not 
older. It was true that Jeremy Bentham’s opinions in this respect 
had not been practically carried out even in England, and that still 
large amounts were levied in the form of judicial taxes, in aid of 
the payments which the state made to its judicial officers. But the 

{74} Sea Statement of Objects and Eeaeons to Court Faes Act (Vil of 1870). 

(75) Abstract ot the Proceedings of the Legislative Council, Vol, VI, p. 70. 

(76) See the Homeric trial scene and the Sacramental action of the Roman Law 
described in detail in Mayne’s Ancient Law, Chapter X. 
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triitli was'/that Bentliam’s name was so great in England that even 
those, views of his which had never been acted upon obtained 
currency, and importance in the shape of common-places. If it 
should be enquired into as to what were the reasons of Bentham for 
denouncing judicial taxation as mischievous, the following points 
may be noticed, Bentham’s idea was that all litigation, or all but 
,a very little, was entirely the fault , of Groverninent, and therefore he 
naturally objected that Government which caused litigation should 
profit by it. Bentham believed that litigation was owing to the 
complexity of the law, and this litigation might be almost entirely 
removed by legislation adapted to true principles. He thought that 
litigation, and therefore the expense of litigation, might be reduced 
to a minimum, if it were not for the blindness, the stupidity or the 
cupidity of legislatures in not simplifying the laws. Mr. Maine 
would quote the panacea expressly prescribed by Bentham for the 
all but complete suppression of fees and costs; An all compre- 
hensive Code of substantive law, having for its end in view the 
greatest happiness of the greatest number, each part of it present 
to the minds of all persons on whom conformity to its enactments, 
the attainment of its end depends, and an ali-comprehensive code of 
adjective law, otherwise called a code of procedure, having for its 
end the giving, to the utmost possible amount, execution and effect 
to the enactments of the substantive code.^' This passage was 
quoted from the Principles of Judicial Procedure as a statement of 
Bentham’s expedient for preventing judicial taxation, and accord- 
ingly he argued with perfect logic, that if costs and fees were inevit- 
able, it was the Government and not the litigant that ought to pay 

Now without entering into the question of the truth of these 
views, had they any application whatever to India? The simple 
fact was that the people of India objected to having their laws and 
institutions simplified, and resented such interference as a breach 
of the conditions on which the country was governed ..........The 

truth appeared to be that the people of the country were not only 
wedded by custom and religious feeling to a complex system of 
law, but prided themselves on their usages in proportion to the 
complexity of those usages. If this were so, the foundation of 
Bentham's doctrine collapsed, and the doctrine itself had no applica- 
tion to India. The legislature was estopped, by the conditions of 


(77) Abstract of the Proosadings of the Legislative Council, Vol. YI, pp, 123425, 
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oni*' temire of. the country, from so .simplifying the law as to^ 
render judicial taxation mischieYoiis. He ,(Mr. Maine) did not,;, 
mean to imp.ly that indefinite j'lidiciai taxation was legitimate in.. V ., 
this country. ' All he argued was, that it was governed by the same 
principles as the levying of any other tax, and not by an,y special 
consideration of the mischievousness of judicial taxation 

^ Mr. Maine again rema'rked in the Council the question whether . 
justice might be taxed for the general purposes of the state did not 
'arise in India, and that the last thing which could be' attributed 
to the. Commission or to the G-overnment was a policy, of 
taxing litigants, as a separate class, for the benefit of the general 
,fiDances.^'^^) 

The above observations of Mr. Maine were made in vindication 
of the policy of the Government in levying taxes for the adminis- 
tration of justice. The Court Fees Act (VII of 1870) was passed 
into law; and it prescribes certain fees to be paid by suitors before 
the court can take action in their suit or on their application. ^79-a.) 

With regard to the question as to what law governs the award Award of 
of costs by the Courts of any particular state or country, thewTat law 
general rule is that ^Hhe laws of the country w^here the suit 
tried and not the laws of the country where the contract in suit oftheoouotry 
was made govern the subject of costs. ru^uTs kfed. 

Similarly in America, it has been held that, as between the 
several states of the United States, the laws of the State where the 
suit is laid and tried, and not the laws of the State where the 
contract was made or the cause of action arose, govern the matter 
of Gosts.(s^) 

The right to costs and the amount of costs to be allowed, m(n} By the 
well as the items taxable and the method of taxation are governed at 

by the law in force at the time when the action terminated, and . . 

. '., . .. ' ' :'wl3iea'' smtis:,..:;,; 

(78) Abstract of the ProoeediDgs of the Legislative CouncU, Yol. YI, pp, ISS—lSo. 

(79) Abstraot of the Proceedings of the Legislative Councils Yol. YIII, pp# 290, 291« 

(79-a) Sea Ss, 4 and 6 of the Court Fees Act (YU of 1870), See also on this 

point Introduction in Jagannatha Iyer’s Commentaries on the Oouit Fees Act, 1870 

(80) Union Mut. F, Ins, Go, v, HophmSi 3 R.I, 110. 

(81) Ibid. As to whether the question of costs is one of procedure or one afieoting 
vested rights the answer appears to be supplied by the cases of Freeman v. Motjes, 

1 Ad. and EL, 338 ; Grant v. Kemp, 2 0, andM, 636 ; Wright v. Hale, 30 L.I. (Ex, 40); 

Eimbray v. Drapper, L.R. 3 Q.B. 160 ; cited in Yonosuke Mitsue v. Ooherda Khetsy, 

21 B, 779 (783). N,B,-~Ot these Wright v. Bale is most frequently referred to. It has 
been doubted and questioned, but apparently never overruled, and there is no good 
reason for not following it in this country . 
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as to costs, 
applicability 
of, in this 
country. 


not by the law that existed at the time of the commencement of 
the action Thus,, it has been held that in awarding costs the 
Court cannot base its decision on provisions of statute which have 
been repealed, and are no longer effective at the time when the 
order as to costs is made ; but the Court is to be governed by the 
provisions of the, legislature then existing. 1831 ^ party has no 

vested right to costs at the time when he institutes the suit, (84) 
Whether he is entitled to any costs must be determined by the Court 
at the time when it delivers its judgment or makes its order after 
hearing the whole evidence in the case and considering the conduct 
of the parties and all the other circumstances of the case. 

It may be noted that English law, as such, has no authority 
in the Courts of our country ; but the general principles laid down 
in English decisions and English text books which belong more to 
the province of general jurisprudence than to any peculiarity of 
English law are being constantly referred to and generally followed 
by our judges in the decision of the Indian cases. Eeferring to 
this subject His Lordship Chief Justice Grey in a case (85) that arose 
in the Supreme Court of Calcutta as early as 1830 stated the law as 
follows : “ The 14th clause of the Charter of this Court, which is 
the passage that gives us the power to award costs, and without 
which we should not have had that power, says that we may award 
costs between party and party, such as we may think it just that 
one party should pay to another. It does not say that we are 
bound by the English statutes on the subject, and it has never 
been thought that the statutes of England as to costs applied 
here.” (86) 


(8‘2) Begbie Yi Begbie, 128 Cal. 364 ; 60 Pao, 667 and otheu cases oited in Cyo., 
Vol, XI, p 26. " There ia no vested right in procedure” Per Mahmood, J, in Mangul 
Lalv. Kandhai LaU B A. 476. 

(83) '^onosuke Mitsue v, Ooherda Ehets'yi ^l B. I'td, 

(84) Grace v, Altewns^ 15 Serg. & K, (Pa ) 133, Thus, if a statute repealing or 
amending a previous statute which was in force at the time the action is commenced 
contains no saving clause, the provisions of the former statute have no applioation in 
taxing costs. Migs v. Parhe, Moor. (Iowa) 378. Sea also Jomsuke MUsik y, Ookerda 

779, ; . 

(85}Brycev, (1830), Bignell 64 at p. 61== llnd, Dec. Old Series, 426 atp. 428. 

(86) Bryce v. Smiih, (1830) , Bignell 64 at pp. 01 (62) « 1 Ind. Deo. Old Series, 425 at 
p, 428, It is the practice of the Chancery Court to apportion the costs rateably between 
the issues (Jenkins v. Jackson, (1891) l Oh. 89 ; Knight v. Purseil, (1879) W.N. 182) 
and it has been stated there is nothing technical in that practice that may not be 
followed in India. See Cour’s Transfer of Property Act, Vol. II, p. 1439, On this 
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In anolher case (5*?) which came before the same Court in the 
same year it was laid down that “ the rales vyhicb. are adopted in 
England as to requiring security for costs from plaintiff, are not 
inYaiiably applicable to this country/’ iSS) Jn a later case wiiich 
came up for decision before the same Court in the year 1849^ the 
Court held that '' The Supreme Court is governed in its decisions, 
as to costs, by its own practice, and not by the rules of the Admir- 
alty Court/MSO) The law thus laid down as early as 1830 and 
1849 has in substance been the law that has been administered 
ever since by the Courts in this country. English Cases and 
English Statutes, though not binding on the Courts in this country 
are often valuable guides in the administration of Indian Law, 
especially on points on which the Indian Law is silent. 

In this connection the following observa,.tions of Starling, J., in 
a recent Bombay case may well be noted. His Lordship saici : — 
‘VNowmt was argued that the Court has no jurisdiction to order 
■ costs ■ to be taxed after payment, on the ground that ' such 
jurisdiction is in England given by statute, and ' that there .is ■ no' 
statute applicable here. It is true that various Acts have.' been 
passed in England regulating the admission, duties and liabilities 
of attorneys there, and that' by them the Courts in England have 
to be guided in their decisions; it seems also that the first Act so 
passed was in 1729. Consequently none of these Acts are iaiorce 
in this country. What the practice v/as before 1729, I am unable 
to say, and I know^ of no treatise from which the information 
could be obtained. It is also true that there are no s'lich Acts 
in India, and the only rules we have are rules, of the High 
Court regulating the admission . of attorneys and their ,rig,ht to 
recover their costs in a summary manner, but that to my mind 
is no reason why the Court should not exercise a Jiirisdic'tion: of.this' 
'kind over its officers according to equity and good conscience guided 
• by the general principles laid down by English cases. Consequently, 


subject see Chapter I of the “Lw of Receivers in British India ” piiblisbafi by' the 
Ijawyer’a Companion Office, where the subject is dealt with in detail. The observations 
.therein,, though made with special reference 'to the Law of Receivers, would .also apply in 
substance £0 the subject of “ costs.” .' 

(S'?). Ghaund/Beehee v. Owent John ■ '(1830) .Morton .' 310-1 lud. BeQ., 0!d^ 
Series, p. 1078. . 

' iSB) ilUd}. 

: . (Bd) The ' Perry 0,'0.,300 = 4.Ind, .Dec,., Old Series, .p, 274, ' : 

(90) {Ibid). 

(91) J, Muneherji Jijibhcy v, Byramji JijiWioy^ 18 B. 189, 
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I 3 iiB of opinion thSifjnpon !i pu^pco ni.nlo oulj the Goutt 

can in a proper manner call a solicitor to account, in respect of the 
of his bill even after it has been paia," 

It has been said in an old Calcntta csho that “ The jiirisdictioa 
of the old Supreme Courts in India and now the- present High Court 
in respect of costs is in some respects co-extonsive with that of Her 
Majesty’s Courts at Westminster- and there me cases iwf’) which 
clearly go to show that our Supreme Courts did, in fact, exercise the 
peculiar jurisdiction of the English Superior Crnirt in regard to 
dealing with the subject of costs,” 

Constraotion It has been held that st-atntes i-elating to costs are to be 

lelattag t°o considered penal in their nature, and con.scrpicntly to be strictly 
construed.(95) A penalising provision as the one relating to costs 
should not be extended by analogy to cases which arc not intended 
to be provided for.iO'^-<*) 

OoEts, nature Thus the Court has not power to order the payment of any 

awarded by * costs beyond the costs of suit by way of penalty. t«0) Thus the 

way ' of ; ; — 

penalty. (92) J. Muncherji Jijibhoy v, Bijraraji Ji}ib}my, IS I), IHU itfc p, 194, “It is to fee 

borne in mind that the aTlicitcr’s-li-ati. in the Hifh IfuiiA is govetmi exoln- 

sively by the law as it existed in Eng'iiah Court* bef-r^w the pasfiSMg of St* 28 & 
24 Yiot., Cb* 127, by which that lieri was very isueh cxtaiidcci* By that law tho solicitor 
had a lien for his costs on any funds or siiiii of money rccnvcirccl far, or which became 
payable to, his client in the insit.”— See Morgan on Costn eiicd by Sargent, in 
Devkabaiv, Jeff erson^ etc., 10 B, MS 


(93) Doe V. Surroiw €hun>i$r Ghose, im re ported bnli ulted Ohunder Sein 

V, Anundo Ball Bess, 14 W.B. 0*C. 1 at p. 2. 


(94) Joiniee Chunder Sein v, dmmdo LaU Dass^ U W.ltO C, 1 at p, 2, “Upon 
the English authorities it is- clear lliat the expense of a wiUjc"*! qiialllyirig himself to 
give evidenoe was not allowable as cosy. betwecR p‘%rty anrl iMrt.y,” Severny. Oim,d 
Brod. and Bing. 72 ; GramUv, AUwmd, 21 L J,Q B. 215 ; Smfili v. IMiho, 21 LI 
Q.B, 254, cited and followed In- Macnair v. Btogg, 2 Hyde S9 iflO). 


(95) Dibben v.' Coo/ce, 2 Sk. 1005 i see the abri£rvaiH,,iL. td Aiyar, B, 

in Srinivasa Aiyangar v. Eamuppa Chetty, 30 JL'L.J. 120 at p, 127. The samo view 
is also adapted by the American States* See Cycbp^'dia of Law and Procedure, Yol XI, 
p, 27— Heading “ Costs*” 

(95*a) See the judgment of Ssshagki Aiyar, J., ii,:i Aijimigaf v. Kann,appa 

Qhetty, 30 M.L.B 120 at p. 127. , “Section 35 of the Code of Civil Procedure makes the 
award of costs to depend ‘ upon prescribccl coaditioiis ancl limitationa and on provisions 
of law in that behalf for the time being in loreoP ‘Under this isnetion, the Court can 
deprive a successful litigant of his costs, but cannot make the being party pay more 
than what the rules have jreBonbed.” Pir Seyhagiri Aiyar, in F. F. Srinivasa 
Aiyangary. Kannappa CheUy. M M.LJ. 120 (127|. 

(96) Willmott V, Barber, If 0«I), 772, As to tlic powt'? to order a defendant to pay 
the costs of an unsuccessful plaints, see DkU r. ¥am^ IS Ch J). 70, 85, Sie also the 
observations of Seahagiri Aiyar, J., in F, F, Brinwiisa Aiyangar v. Eanmppa OWf, 
30 M.L J* 120 at p. 122. 
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difference between party and party costs and solicitor and client' 
costs cannot be given by way of damages. 

Costs are giYen by law only as an indemnity to the party who Cosis, given . 
receives them. C^S) ; tadeiSily to 

innocent 

; party., ■, 

As a genera! rule the Conrt has no power to award as costs any Court cannot' 
amonnt which the party has not actually expended in the litiga- expen- 
tion ; (991 tlie reason of the rule being that Costs ought never 
be considered as a penalty or pnnishment, but merely as a necessary party, 
consequence of a party having created litigation in which he- has ■ 
failed.” it has been stated by Mr. Jessel, M.B., in the case of 
Wilhnott V. Barber (^9^) that ‘‘ a Judge has no power to order any 
party to pay a sum by way of penalty beyond the costs of the claim 
and the counterclaim.” In a recent case that came before the 
Allahabad High Court (^9^) g ^as joined by G- as co-plaintiff in a 
suit for specific performance of the execution of a deed of mortgage. 

S was a minor and sued by G as his next friend. It had been , 

agreed that the mortgage should be executed in favour of G only. 

But S was the owner of half the money due on a previous bond 
executed by the defendants, which was to form part of the con- 
sideration for the mortgage. It was for this reason that S was 

(97) CocJchurn v. Edwards, IS Ob D. 449 ; Quartz Hill Co* v. Ei^re, 31 W.R. 668 
(Eng,). See Daniell’s Chancery Practice, 7th Ed., 1901, Vol. I, p. 955. So also ** in an 
action of tort the Court has no power to add to the damages recovered, the dlSerence 
between party and party and solicitor and client costs of the action, even though the 
subject-matter of the action is a wrong done by a solicitor to his client (Cockhurn v. 

Edzoards, (1881) 18 Cb. D. 449, O.A.), nor may the chief clerk of the Court, in assessing 
damages, include therein the diSarence between party and party and solicitor and 
client costs in the action {Harrison v. McSheehan, W.N. (1885) 207 ; cf. Garnett v, 

Bradley, (1878) B App, Cas, at p. 957.” 

(98) Harold v. Smith, 5 H. & N, 381 ; 29 L,J. Ex. 141 ; 6 Jur. (N.S.) 254 ; 

2 L. T. 556; 8 W.B. 447 (Eng,). 

(99) See Abdul Shakur Khan v, Ataullah, A. W.N. (1887) 227, 

(100) Per Lord Oranworth in Glarke v. Hart, (1858) 6 H.L. Caa. at p. 667. “ At 

common law costs are awarded to a successful party as an indemnity for the expenses 
legitimately and reasonably incurred in fighting the action. As stated by Bramwell, B. 
in Harold v. Smith, 6 H, & N. 381 {I860), costs as between party and party are given 
by the law as an indemnity to the person entitled to them ; they are not imposed as a 
punishment on the party who pays them nor given as a bonus to the party who receives 
them. Therefore, if the extmi of the damnifioation can be found oat the extent to 
which costs ought to be allowed is also ascertained.” P. Nusservanji A Co. v. 

S. S. Warienfelis, 38 Bom. L.R. 118 (120). 

(101) (1881) 17 Ch. D. at p. 773, C.A, 

(102) Abdul Shakur Khan v. AiauUah, A.W.N. (1887) 2i47. 
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joined as a co-plaintiff. The ilatendjtats i:u,isoc1 tiie defence that the 
action did not lie or, tlie nf mi-joincler. On this im iipplioa- 

tion was made by H lu hi-' tntnie .slnicii out. 'I’hiit application 
was opposed by t.h. uf'C'KfiU'l-. 1’nt' Cd irt. uni-.-k < ul Uu name of 
S antf ordered him to pay iO. •'jUU hi m def'-jidant .;hd 10, 500 to 
another. The action omcc .ied v, hh iho - tn c foua^-i. No extra 
costs, except the costs of the argument on 8's application, were 
mctirred by the defendant by S keying iita-it ma'le a jiarty to the 
action or by his having been struck oiit. HcM on appeal by S from 
the order as to costs, that the Judge was not oiiipowered to decree 
s-uch costs as these, unless the parties had been put to them in the 
action, and that the order of the lowin' Court .should bo altered, and 
that S should instead of pa,ying two sum.s of J.’s. .500, pay to each of 
the defendants the sum of Ks. The co.sls which a defeated 

plaintiff should be required to pay should be only the costs neces- 
sarily incurred by the successful party in the defence of the suit. 
Costs cannot be deemed necessary, if l>y rea.sonable diligence on the 
part of the defendant or his pleader the e.'^pendittu’e of them could 
have been avoided. bOb 

Where the Court gives at the hearing the costs of a suit or 
proceeding, the subsequent costs of working out the directions of 
the order of the Court will, in the a'usence of any direction to the 
contrary, be included, 'unless further consideration is reserv- 
ed. bOS) “ If, therefore, the .subsequent costs arc not intended to be 
included, further consideration shonki be reserved, or the direction 
should be confined to tiie cost.s up to the judgiuent.” ('Ot) Where 
the Privy Council specifies a sum as the costs of iin appeal to itself, 
the sum does not include the costs of translation, We., incurred in 
the High Court. T08) 


A (103) Jbdu! SJmkur Khan v. .AtaiiliTh, A,W.N. D3S7), rlK 

jlOtl)' Beeia Katta Makadevi v. Sufyndamnia^ iB '»Vl, 

Slach ¥. Midland By, 10 .Gli-D. SI. Far form of iiinuiry to damages 
■aite£ jiidgmeiiii, wilili .direetioii as- to payiBcoife of cor-h-, Setoo, 519, 

(106) Kfohl V. Park, 10 Oh, 3fM; Seton, 251'. Thi.T will Lc Uiti case, aUhoogh ibe 

ooefcs noli bafoi'e ' profided lor are. resatwdj if there cilitr costs wiiicli might be 
Attoluded ua.der , these wows. ^ I MruL 200, 280 IBog.l) 

(107) See Baton, 184. 

(108) Mumrmt Ootmlcrd ' Patina v. Askur Ali, 15 W.E. Amongst the 

f.teffls which go kio, make np the costs are .the money paid for Coari-fccs on tho plaint, 
,frooe8s«,fQef%'6xhihit4. hi the ease,' witnesses* diet-money md ttxpeosc-M, CcmmlssioBer’s 
or aeooiiQiaot’s lea,, oost of translations,' a-nd pleader*a fee, the last being adnalorffn 
accordjug to ,a fixed scak, irrespcetive of anv private aeraugcineiit's, between pteader 
andoiknt. Umritonath 7 , Bagkoonath, $ W.R. |Mk.) lil ; Asimulh v. Secretary of 
State, 15 M. 405; affirmed in Muhammad Aim v. Secntmn 0 / State, 17 M. 162, 
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Where costs are given up to a particular date they will include Costs gi¥6B 
■ ^ ' *' op to a parti- 

fiosts of briefs, affidavits, &c., actually and properly inciirrea pre- coiar date— 

vioiis to that date, although the application in support of, which 

they were prepared "was not heard until, after. ^3.09) 

.As a genera! rule the order as to costs is made at the time whenCr^^er as to 

. , costs, wasn 

the Court finally disposes of the suit or proceeding. made by 

.Couity', 

According to the Givi! Procedure Code (0. XX, r. 6) the Duty of Court 
decree of the original Court “must state the amount of costs ^ho^moos^ts ' ^ 
incurred in the suit ” and by whom such costs are to be paid. are to be paid, 

Under the Code of Civil Procedure, the costs incurred in the suit 
are to be entered in the decree ; this would mean the costs incurred 
both by the winning party and the losing party and that seems to 
have been the practice from a long time, 

The Civil Procedure Code (0. XLI, r. 35) says of the 

decree in appeal that it shall also state the amount of costs incur- 
red in the appeal and by whom such costs and the costs in the suit 
are to be paid. This rule is expressly excluded from application to 
the High Court in its appellate jurisdiction, but the High 

Court has not framed any rule of its own for the framing of its 
appellate decrees.(^-iO «) 

When the further consideration of the suit or proceeding is Order as to 
adjourned, it is not the usual rule for the Court to make any order generally 
as to costs. Such orders would usually be reserved for the final 

hearing. adjourned or 

^ - - — at original 

(109) See Webster v. Manby, i Oh. 372. hearing. 

fllO) See Seton’s Judgments and Orders, 186. 

(llO'ii) Per Harrington and Gbatterjee, JJ., in BagJiu Nandan Lai v. Bajendra 
Prosad Narain Singh, 14 C.W.H. 656 (567)~llO.L.J. 207 See, also, Eashee Chund&r 
Y, Bungsh&B Buddmi, 23 W.,B. 89. 

Under the Code of Civil Procedure it is the duty of the first Court to ascertain the 
costs of suit, the costs of all the parties to the suit, Ba?rz Chunder Senv, Koomar 
Doorga Nath, Boy, ^ Q.L.U, 162. 

Saghu Nandmi Lai v. Bajendra Prasad Narain Singh, I40.W.N 666 (668) 

= 11 O.Ii.J. 207; sea Nubohristo Mookerjee v. Parhutty Ohmii Bhuttaoharjee, 13 
W,E, 23. . 

(llO-c) S. 579 of the old Code of Civil Procedure (Act XtY of 1882). 

(110-d) Civ. Pro, Code (Act V of 1908), 0. XLIX, r. 3 (6). 

(110-0) Pig?* Harrington and Ohatterjee, JJ,, in Baghu Nandan Lai v. Bajendra 
Prasad Narain Singh U G.W.N. 556 (557, 558) =11 O.U. J. 207. 

fill) See Seton’s Judgments and Orders,. 185'; Morg, & Wurtz 93 ; Daniell’s 

Chancery Practice, 7th Ed., Vol. I, p, 955 ; lYhllis y. Bastard, 2 W.R. 47 (Eng.) ; 

Pomll V, JBlUoU, 10 Oh. 425. 
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joined as a co-plaiiitiff. The defendants raised the defence that the 
aiCtion did not lie on the ground of misjoinder. On this an applica- 
tion was made hy S to have his name struck out. That application 
was opposed by the defendants. ■ The Court struck out the name of 
I; ' ,, S and ordered him to pay Rs. 500 to one defendant and Es. 500 to 

another. The action proceeded with the same counsel. No extra 
costs, except the costs of the argument on S’s application, were 
incurred by the defendant by S having been made a party to the 
action or by his having been struck out. Held on appeal by S from 
, the order as to costs, that the Judge was not empowered to decree 
such costs as these, unless the parties had been put to them in the 
action, and that the order of the lower Court should be altered, and 
: if that S should instead of paying two sums of Es. 500, pay to each of 

ji the defendants the sum of Rs. 32. The costs which a defeated 

’ plaintiff should, be required to pay should be only the costs neces- 

sarily incurred by the successful party in the defence of the suit. 
Costs cannot be deemed necessary, if by reasonable diligence on the 
: part of the defendant or his pleader the expenditure of them could 

have been avoided. 

Order ae to Where the Court gives at the hearing the costs of a suit or 
proceeding, the subsequent costs of working out the directions of 
elude. the order of the Court will, in the absence of any direction to the 
contrary, be included, unless further consideration is reserv- 
ed. 1^061 therefore, the subsequent costs are not intended to be 
included, further consideration should be reserved, or the direction 
should be confined to the costs up to the judgment.” (^^7) Where 
the Privy Council specifies a sum as the costs of an appeal to itself, 
the sum does not include the costs of translation, &c., incurred in 
the High Court. 

ilOZ) Abdul SM-kur Khan V. Atmllsih, KM, lil, {IBBl), 

(lOi) Seda PafM Mahadeviw Suryudammat 18 M, 128, 

(I05| Slacli i. Midland By, Go., 16 Ch.D. 81. For form of inquiry as to damages 
- . after Judgment, with direction as to payment of costs, see Baton, 619. 

pyyy;.® Breki v. Par/c, 10 Gh, 834; Seton, 257. This will be the case, although the 

provided'for are reserved, if there are other costs which' might be 
:,meluded under ..these words (Quarrell v. BecTc/ord, 1 Mad. 269, '286''(B'Dg.l) 

(107) See Seton, m 

(108) 3dussamul Oomaiool Fatima v. Ashur AU, 16 W.E. 356. Amongst the 
Items wblcli go to make up the costs are the money 'paid for .Court-fees on , the plaint, 

■ y process-fee?, exhibits 'io the ease, witnesses-' diet-money and expenses, Commissioner ’s 
■: or acoouctant’s fee, cost of translations,' and pleader’s fee, the last 'bein'g: ad valorem 
. according to a fixed .-scale, .'irrespective- or any -privata arrangements, -.between pleader 
andcilont. Urnriion^^^^ W.E. (Mis.) 35; AmnuUa v. Secretary of 

State, 15 M. 405; affirmed in Muhammad Alim v. Secretary of State, 17 M. 162. 
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Wliere costs are gi¥eii np to a particular date they will include Costs 
costs of briefs, affidavits, &c., actually and properly incurred pre- ouiar date— 
vions to that date, although the application in support of .which 
they were prepared was not heard until after 

As a general rule the order as to costs is made at the time when 

the Court finally disposes of the suit or proceeding. made’ by 

Court, 


According to the Civil Procedure Code (0. XX, r. 6) the 
decree of the original Court ''must state the amount of costs 
incurred in the suit and by whom such costs are to be paid.l^^Q-^^) 

Under the Code of Civil Procedure, the costs incurred in the suit 
are to be entered in the decree ; this would mean the costs incurred 
both by the winning party and the losing party and that seems to 
have been the practice from a long time. 

The Civil Procedure Code (0. XLI, r. 35) (’lO s) says of the 
decree in appeal that it shall also state the amount of costs incur- 
red in the appeal and by whom such costs and the costs in the suit 
are to be paid. This rule is expressly excluded from application to 
the High Court in ifcs appellate jurisdiction, (ho-^?) the High 
Court has not framed any rule of its own for the framing of its 
appellate decrees. e) 

When the further consideration of the suit or proceeding is 
adjourned, it is not the usual rule for the Court to make any order 
as to costs. Such orders would usually be reserved for the final 
hearing, 

(109) See W&hBUf v. Manhy, 4 Oh, 372. 

(110) See Seton’s Judgments and Orders, 185. 

( 1 10-a) Pfif Harrington and ChaUerjee, JJ., in Baghu Nandan Lai y. Rajendra 
Prosad Narain Singh, 14 O.W.N. 556 (667| = 11C.L.J. 207 See, also, Kashee CJimdBT 
y. BungshBB Buddun, 23 W.R. 89. 

Under the Oode of Civil Procedure it is the duty of the first Court to asoertain the 
costs of suit, i,e., the costs of ali the parties to the suit, Bam Chunder Seny, Koomar 
DoorgaNathBoy,2 0.Tj.'Bi. 152. 

(110-5) Maghu Nandan Lai v, Rajendra Prosad Narain Singh, 14 O.W.N 656 (568) 
= 11 O.U.J. 207 ; see Nubohristo Mookerjee y, Parbutty Chzmi BhuUacharjee, 13 
, W.R. S3. 

(ilO-c) S. 579 of the old Code of Oivii Procedure (Act XtV of 1882). 

(110-d) Civ. Pro, Code (Act V of 1908), 0. XLIX, r. 3 (6). 

(ilO-e) Pe* Harrington and Ohatterjee, JJ., in Baghu Nandan Lai v, Eajendra 
Prosad Narain Singh 14 G.W.N. 556 (557, 558) =11 G.H. J. 207. 

(111) Sea Seton’s Judgments and Orders, 185 ,* Morg. & Wurtz 93 ; Danieli’s 

Chancery Practice, 7th Ed., Vol, I, p, 956 ; v. Bastard, 2 W.R. 47 (Eng.); 

Pomll y, MllioUi 10 Ch, iW, 


Duty of Court 
to state by 
whom costs ■ , . 
are to be paid, 


Order as to 
costs not 
generally 
made when 
suit is 

adjourned or 
at original 
hearing. 
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Exception to gut where some of the defendants are dismissed at the original 
thoabove or at any adjourned hearing, the costs of the dismissed 

defendants may be disposed of at such hearing.'^’ So also, where 
a portion of the plaintiff’s case fails or an improper defence is set 
up by the defendant, the costs occasioned by such portion of the 
plaintiff’s case which has failed or by the defendant’s improper 
defence may be disposed of at the original or subsequent hearing 
when the Court makes its order as to the failure of such portion of 
the plaintiff’s claim or the impropriety of the defence.i^iS) In any 
of the above cases, it would also be open to the Court to reserve its 
order as to costs for the final decree, 

Costa ate in ]^o principle is better fixed regarding the law of costs than that 
of Court. the awarding of costs is in the discretion of the Court by which the 
action is tried. (ns) 


(112) See Seton’a Judgments and Orders, 185 ; Powell v, Elliotii 10 Ch. 424 ; 
Daniell’s Ohanoery Praoiioe, 7th Ed., Vol I, 1901, p. 965. 

(113) (Ibid). 

(114) Austin V. Jackson^ 11 0. D. 942-N. (i). 

(115) As to costs being in the discretion of the Courts, see Parshram v. Dorabj% 2' 

Bom. L.R. 264 ; Ganesh v, Narayan^ 4 Bom L.R, 109 ; Futeeck v. Mohmder Nath 
Mozoomdav^ 1 0. 386 = 25 W.R. 226 ; Husaini Begam v. The Collector of Muzaffarnagart 
9 A,. ll-kMiN, (1886) 245 ; Muthooranath Mozoomdar v. Mohobuttoonissa Bibee ^ 
W.R. 206; ^heo Dyal Tewaree v. Judoonaih Tewareei 9 W.R. 61 (where it is stated 
“ that the Court may exercise largest discretion as to costs, but with special reference 
to all the liroumstances of the case) ; Go'peeknsi Gosain v. Gunga Persaud GQsain% 
6M.I.A. 53 = 4 W R 76 (P.C.) = 1 Sac. 493; 8. M. BJmgopati Pal yf. Mahomed Ali^ 
7 C.W.N. 647 (where it is stated that “ a Court has full discretion as to costs, but that 
diaoretion must be exercised on general principles and not arbitrarily) ; Periakaruppan 
V. Palaniappa, 13 M.L.J, 210; Ma Lon Ma v. Maung Tun 16 Ind. Oas, 429 

(where it is stated that a second appellate Court cannot examine the reasons and 
review the exercise of the lower Court in the matter of costs). Even if the discretion is 
exercised wrongly, that is not a sufficient reason for interfering in second appeal. 
J^.j^.—Thia is rather a too strong statement of the case. Shanmuga^m Pillai v. 
Mirakani Uowther^ 21 Ind. Gas. 746 ; G, Peria v. G. Lakshmi Demmma, 24 Ind. Oas. 
96 ; The Gomrnment v. Maharajah Mahatab Chund Bahadoor, 3 W.R. 109 ; Bunwari 
Ball V. Chowdhry Drup Nath Singh, 12 0, 179; Garden Beach Spinning and Manu- 
faciuring Co., Ld. v, Empress of India Cotton Mills Go., Ld,, 12 G. Qbl'i Bamasami 
Beddi V* Lakshniamhal, (1911) 2 M.W.N. 568; Kuppuswami CheUy t, : Zamindar of 
Ralahasti, 27 M. 341; Chhahba Bam v. Thakur Jawahir Singh, 60.0. 39; Madho Singh 
V. Laltu, 6 0.0 , 62. “The discretion to award costs is no doubt subject to other 
provisions of the legislature and has been to a certain extent limited in the case of oextain 
suits instituted in the High Court but cognizable by the Presidency Small Cause Courts 
[See S, 22 of Act XV of 1382, amended by S. 11 of Act I of 1896, which runs as 
follows ‘ If any suit cognizable by the Small Cause Court other than a suit to which 
S. 21 applies, is instituted in the High Court, and if in such suit the plaints^ obtains, 
in the case of a suit founded on contract, a decree for any matter of an amount or value 
less than one thousand rupees, and in the case of any other suit a decree for any matter 
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No hard and fast rule can be laid down as toliow the discretion 
is to be exercisedj^and , the Court would exercise its discretion 
according to the circumstances of each particular case. *-i ‘6) 


nisoretion 
/nofe to be 
fettered by 
any hard and 
last rule. ' 


The discretion conferi'ed is very wide. Thus the costs may be of 

discrstioo — 

ordered to be paM by the parties in definite proportions or one party (!) It is very 
may be ordered to pay a fixed amount to the other in lieu of taxed 
QOstsAm 


Thus where the Court, in decreeing the plaintiff’s claim, finds 
that the plaintiffs were responsible for the litigation by reason of 
their .refusal to produce certificates to collect debts or other docu- 
ments showing that they alone of the representatives of the deceased 
creditor were entitled to give a valid discharge for the debt, it may 
refuse costs to the plaintiffs though successful. 

The Court may even make a successful plaintiff pay the whole 
costs of the other side.f^^ 

But to lay the whole of the costs of a suit on the winning party 
is an extreme measure, which is only justifiable in cases in which a 


of an amount or value of less than three hundred rapeas, no cost shall be allowed to the 
plalntiS ; and if in any such suit the does not obtain a decree, the defendant shall 

be entitled to his costs as between attorney and client, The foregoing rules shall not 
apply to any suit in which the Judge who tries the same certifies that it was one fit to 
be brought in the High Court.’ Ismail Ariff v. Leslie, 24 C, S99=* i O.W.N. 188; 
dissented from in Yonosukev, Ooherda, 21 B. 779 : SabapaiJii Mudaliyar v, Narayana- 
swami Mudaliyaft 1 M.H.O. 115 (clause 87 of Letters Patent does not give the High 
Court an uncontrolled discretion as to costs). The section has, of course, no application 
where the suit is not within the jurisdiction of the S.0.0.” Mirtimjoy Butt v, Kamee' 
nee Dassee, 1 Ind. Jur. N.S. 95 ; O.P.C, by Ameer Ali, part I, sec. 35, p. 203], “Where 
A demanded a particular sum as due to him from B, and the latter tendered a less 
amount, saying that that was all he owed, it was held in an action brought in the High 
Court that A was entitled to full costs, not being under any obligation to accept the 
lessor sum and sue for the balance in the Small Cause Court {Ghunder Kant Mookerjee 
Y» Judoo Nath Khan, 1 O.L.R. 470), For sections of the Code afiactiog the discretion, 
see 0, XI, r. 3 and 0* XXI, r, 72, The power, however, given, though a full power, is 
subject to the control of the Court of appeal {Tara Frosunno v, Saiish Chandra, 
4 G W,N. 90 ; Fraiap Chandra v. Kali Bhanjan, 4 G.W.N, 600; Amir All’s Civil 
Procedure Code, 1908, p. 203, The discretion as to the award of costs which a Court 
has is not taken away by the fact that a party to a suit is protected under the 
provisiona of the Judicial Officers Protection Act {Ganesh Mahadev v, NarayanBalsliet, 
"4 Bom, L,R. 109),. 

' : .{116) ''The Krkdeberg, 54 L J,P. 75 ; 10 P,D, 112 ; see also Badisohe Amlin v. 
LmnsleiJi, 29 C.D.j p. 419- 

(117) WillmeU Y , Barber^ 17 0,D,, p, 774 ; Mayor of Bradford v. Pic&fes, (1894) 3 
Ch. 53. This is according to the English praotice. See Note 8, supra> 

(118) Daulai Ram v. Btirga Persnd, 15 A. 383. 

(119) Harris v. Peiherkk, 48 L. J.Q.B, 621 ; 4Q,B,D. 611 ; Famv^ F,, 130,1)* 228, 
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suit may have been wholly iinuecossaty tor th© piirpos 6 of establish” 
iog and enforcing the plaintiff’s rightJ^^^) 

A Court of appeal is averse to interfere with the discretion of a 
Judge of first instance in awarding costs, and rarely, if ever, 
exercises its power, except in cases in which some question of 
principle is involved and the principle has been violated.!^ 21) 

As a question of discretion, it must always be remembered by 
Courts of Justice when exercising their jurisdiction under the discre- 
tionary power conferred on them by the Code of Civil Procedure, 
that when an innocent party is dragged into a lis and has to stand 
the brunt of a trial, he has to undergo much vexation of mind 

independent of expenses,, for wrongly being dragged into a cause, 
and such circumstances are enough consideration for allowing at 
least such costs as the law allows to a successful litigant 

The Civil Procedure Code itself gives the warning to the effect 
that there should be reason for any orders as to costs which do not 
follow the event.USS) 

Where the judgment of the lower Court contains no reason 
for varying the above rule, an appeal on the question of costs may 
be^ahowedJ^^^) . 


(120) Kesfiawav K, JosJii v. Bhavanji Bahaji^ 8 B.H.C. A,0. 142 (143), 

(121) Khuslial Sadashw v. Punam Chand Jusrupjit 22 B, 164 (167) ; BancJiofdas 
Vithaldas v. Bai Kasi^ 16 B, 676. 

il^^)Bi$limDayalY*BanhofUppBrBufma,Ltd,tlZk.^90(295). 

(123) Bislien Dayal v. Bank of Upper Burma^ Ltd,, 13 A, 290 (295). See the 
Proviso to S. 220 of the Code ,of Civil Procedure (Act XIV of 1882) ; Oiv, Pro. Code {Y: 
of 1908), S. 35. 

(124) Bishen Dayal v. Bank of Upper Burma, 13 A. 290 (295). If the plaint- 
iff oan show that an order as to costs disallowing costs to the suocessfal plaintiff was 
made under a mistake or misapprehension of the law, and that the filing of a suit was ■ 
a necessary proceeding, or if not absolutely necessary, that it was a reasonable and 
discrete proceeding, then he is fairly entitled to ask an appellate Court to set aside' such 
order, Keshavrau Bhamni, 8 B.H.C. (A.G.J.) 142 (143). In one case the Privy 
Council describe an, order as most extraordinary ” where' a Buooesslul respondent was 
Ordered to pay appellants’ costs ; they say “ A case has been cited from Borradaila’S' 
Beports, in which the Court appears, in an action, under very particular oircumstanoes 
to have given a most extraordinary decision. First of all in deciding that the defend, 
ants should pay the costs to a plaintiff who did not succeed, and then, when that fail- 
ing, plaintiff appealed, in two stages, to other Courts, and failed also in appeal, in 
giving the costs in like manner against the respondents, who in all three 0 ! the proceed- 
ings had succeeded. This is rather too strong a case, their Lordships think, to foe cited 
as an authority, and there appears to have been no objection made by the parties, no 
appeal from the decision of the Court below as to costs, and, therefore, the point never 
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. The discretion of Courts as to costs extends not only to the (li) it esteods 
incidence, but also to the quantum of' costs. ‘‘ The • Judge has Indde^oe 
power to moderate and modify the prescribed scale if' lie^ does 
think fit to give the full costs. ”(i25) of costs. 

The, discretion must be exercised iadicially,^^25'a) it not Discretion' 
a judicial exercise of the discretion to order a party who has been 
completely successful and against whom no misconduct was alleged, percisea ' 

.to pay the costs of the proceedings. Even though the giving Cleaning of ■ 
of costs is discretionary the Court is governed by definite principles 
in its decisions relative to the costs of proceedings before it, for it 
will, in awarding costs, take into consideration the circumstances of 
the particular case before it, or the situation, or conduct, of the 
parties, and exercise its discretion wfith reference to those points. 

In exercising this discretion, however, the Court does not consider 
the costs as a penalty or punishment ; but merely as a . necessary 
consequence of a party having created a litigation in which he has 
failed and the Court is governed by certain fixed principles 
which it has adopted upon the subject of costs, and does not act 
upon the' mere caprice of the Judge before whom the cause happens 
to be tried. ’’h‘28) 

Discretion when applied to a Court of Justice means a sound 
discretion guided by law. ‘'It must be governed by rule not by , 


baviag been raised, oanDcfe be eil^ed as an autbority, Mussi. Keeniee Baee v. Luchmun 
Das Narain Das, 5 W.R. |P.C.| 59 a'c p. 60 oiled in argument in Ranchordas v. Bai 
Earn, 16 B. 676 at p. 619, Where the mesne profits claimed were ezcessive, and the same 
wei-G' left for determination in execution" proceedings, . that costs should not be 
allowed to the plaintiffs in the decree for the entire amount claimed, but only for such 
a'mounfc as may be found due to him in execution procsedings.' 8Mikh Moula Buhsh 
V, EamMsJmn ' Misr, 5 Sud. Dew; Adaw. Rep. Bengal, (1849) 119 = 10 Ind. Deo. Old 
Series, p. 72S. See also casa.s noted under' Note (151), in/m.' 

(125) Per Pry, LJ., Neaves v Spooner, (1888) 36 W.R., at p. 258 (Eng.), 

(126-a) Bhugohati v, Mahomed, 1 C.W.H. 647 ; Kupptmoami v. Eamindar of Kala- 
M. 341. .. . 

(126) Kierson v. Thompson, (1913) 1 K.B, 587, O.A.; and see Bndsons v. DeEalpert, 
(1913) 108 L.T, 416, md Levy w Johnson, (1913) 29 T.L.R. 607; Keshavrau Krishna 
Joshi V. Bliavanji Babajii B'BM.V.B, 1^2. 

(127) Per Ld. Oranwort-h, in Clarke v. Hart, 6 H.L.O. 633 ; see also Wortham v. 

Ld. Dacre, 2 K, & J. 437, 438 ; Purser Darby, 4 K,& J. 41 ; Caton v. 0., i Oh. 137, 
149 ; Abdul Slmker Khan y, Ataullah, {IQBl) 227, 

(128) See DanlelPs Chancery Practice, 7feh Ed,» 1901, VoL.I, p, 955. 

7 
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h n rnnnr. It must “ not be arbitrary, vague and fanciful, but legal 
and regular.”(i®®) 

That discretion must be a judicial one and be exercised strictly 
according to the principles of the law.hSO) Further the discretion 
can only be exercised on grounds relevant to the action, hsi) and 
although it is not within the power of the Court of Appeal to over- 
rule the exercise of discretion by a Judge who has exercised that 
discretion upon certain materials which are before him, yet the 
question of the existence of materials upon which the discretion can 
be exercised may be the subject-matter of appeal, and if a Judge 
has decided upon grounds which were not open to him, the Court a 

of appeal may overrule his decision. '182) 

Thus when a plaintiff has no cause of action, the defendant 
cannot be made to pay the whole cost of the action. (138) 

Generally speaking the Court has not power to aw'ard the costs 
of theplaintifl to be paid by the defendant, when the latter has had 
a verdict. (18^) 

(129) Per Lord Mansfield io Wilke's case dlsed in Narayana GajapatM Bazagaru 

V. Burappa Razu^ 113 (114) ; Earhuns v. Bliairo, 5. 0. 259 = 4 O.L.B,. 23 ; 

Gopaul V. Boloman, 11 C. 767 ; Eirabai v. DhanjihJtai, 2 ,Bom« L.R, S45 ; . Ilerbeft v. 
IshsUi 18 ¥/.E, 16. 

(130) Per Vangban Williams, hJ , , Leckhampion Quarries Co, r, GheUenkafn 
Rural DistHot Gouneil, (1905) 49 Sol. J. 618, 0. A- ; Mullen v, London County Council, 
(1907) 61 Sol. J. 82. 

(131) Ibid) Edmund v. Martell, (1907) 24 T. LB. 25 (EngJ. 

(132) Civil Service Go-operative Society v. General Steam MavigationCo. ,^1903) 2 
K.B, 756. O.A. ; Edmmid v. Martell, (1807) 24 T.L.K. 25 (Eng.). 

(133) Dicks V. ‘Votes, IS O.D. 76. So also where a p|ea as to jnrisdiotlon ia snocess- 
fni.theOoni-Si will give costs to the successful party, Ptmchanun i,: Brcjendra, 1 Ind, 
Jor. N.S. 38 ; Jardine v. Money, 14 W.E. 312 ; Freeh v. Harhey, 6 0. 41S=7 O.L-B. 
237. Where a suit ia dismissed for want of peounlary jurisdiotion, the defendant ought 
to get bis costs. Moshingan v. Mozari, 12 0. 271. In the oase of Nohmn Ki&lien v» SMb 
Persltad Paiiah, 7 W.B. 490, the Court ordered each party to bear his own costa where 
the plea of jurisdiction was taken only in special appeal. 

(134) Gopeynee Dossee v. Grobindram Hyde’s Notes, Dto. 2, 1779, Morton 

264 (265) =*1 Ind. Deo. Old Series, p, 1044, This was an action i or assault. Avery 
trivial assault was proved. Chief Jutioe Impey said, he was inclined to give judgment 
for one rupee damages, and for the costa of the defendant to be paid by the plaiutifi. 
Bat on looking into the Charter he inclined to think it could not be done, and there- 
fore he would not do it, {Ibid), In the oase of Andersooi v. Bussomoney Butt, 
November 1840, the Court intimated their Intention of making the plaintifi pay the 
costs of the defendant, the action being a very frivolous one, although the plaintifi had 
succeeded on demurrer to a special plea, and must have recovered nominal damages if 
the cause had been set down for assessment of damages. The case however was com* 
promised, I Ind, Dec, Old Series, p, .1044 (Foot-note). 
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' So .also a plainMff, if entitled to some part of his ciainij should 
not be deprived of the benefit of the decree by an order as to costs ^ 
making him liable to defendant for more than he would himself , 
receive 

Again where an action is successfully brought- to enforce.a 
legal right and there is no misconduct on the part of plaintiff^ the 
Court has no discretion .to refuse him Gosts.l^'-^) 

Where there are no materials on which a Court can exercise 
its discretion to refuse costs, the Court cannot, deprive a successful 
party of his costs.U^'^) 

The ordinary rule as to the award of costs in a suit is that they (lii) CDo.be. 
should follow the event. If a party substantially succeeds, he is Jha 

entitled to his oosts.(^^^) It has been laid dov/n that as a general rule 
** costs should follow the result” of the suit or other proceeding.U^O) such partsy is 
As a general rule, therefore, it may be laid dowm that the successful 
party is entitled to his costs unless there are special circumstances 5uofe, 
that take the case out of this general rule.(i^^) 

As to what constitutes success within the meaning of the rule {a) Wbat 
that the successful party is entitled to his costs from the losing g^ocegs 
party, it must be remembered that what is meant is substantial sue- . 

cess, not absolute success. Thus, where a person sues for Es. 5,000 the above 
in damage for an alleged wrong and is awarded only Es. 3,000, 
that will be considered to constitute success within the meaning, of 
the above rule. ‘‘ Where a party substantially succeeds he is entitled 
to his costs. 

(135) i?aw Clmnder Chowdry v. Marioit, 16 W.R. 165. 

(136) Cccper Witimgham, 49 L. J. Oh, 752 ; 15 Ch, D. 501 ; Jo7ie v. Curling^ 

13 Q.B.D. p. 265 ; XJpmann v. Forester^ 24 Oh, D. 231. 

(137) Givil Service Co-operative Society v. General Steam Navigation Co,, (1903) 

2K.B, 75.6, 

(138) ML Uma Bai v. Mi. Kalin Bi, 3 O.P.L.R, 185. 

(139) QhamBliam NWkant Nadkarni v. Moroha Bamchandra Pai, 18 B. 474. 

(140) ML Uma Bai v. ML Kalin Bi, 3 C.P.L.R. 185. 

(141) See Cyclopaedia of Law and Procedure, Vol. XI, Heading ‘‘Costs,” pp. 27, 28. 

The siiecessfui party in a suit is entitled to his full costa. This has been laid down from 
the earliest times, even as early as the days of the old Supreme Gourl:. Prem Chand, 
then Lai Chand, Brother and Heir v, Tarnee ShunJcur Canoongoe, 4 Bud. Dew. Adaw, 

Kep. Bengal (1848) 218 = 10 lad. Deo. Old Series, p. 141. One out of several daiend- 
ants, who is successful on the part of the defence in which he is personally interested, 
is entitled to his costs. Ammdchunder Banerjea v. Brindabun Dass, (1854) 10 Sud. 

Dew. Adaw. Rep. (Bengal) 525 = 13 Ind. Dec, Old Series, p. 1154. 

(142) Ghamsham Ndkant Nadkarni V, Moroba Ba7nQhandr a Pai, 18 B. 474. 

(143) Per Sargent, C.J., in Ghana^ham Nilkmt Nadkarni v, Moroha Bamchandra 
Pai, 18 B. 474 (496). 
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■ Where. the plaintiff succeeds in proving his allegation and 
gets any substantial relief, he would be entitled to his costs,— (as) 
where he asks for an injunction and gets damagesi'^^^b 

■ Plaintiff would be held to have succeeded if he obtains any 
substantial relief from the Court, and would then be entitled 
to his costs,(^^s) In the above case of Ghanasham v. Moroha a) 
the following remarks of Sargent, CJ., may be noted : '' We think 
that the ordinary rule should be observed, and that costs should 
follow the event. What is the event in this case? It is obviously 
this, that the plaintiff has succeeded in proving his allegation. He 
has established his case against the defendant, although, no doubt, 
he has not got the precise form of relief which he desired. It is true 
that in his plaint he does not ask for damages as an alternative to 
an injunction. But he alleges that he has suffered an injury from 
the defendant, and he comes to the Court for redress. He has proved 
the injury. He has proved that he is entitled to some relief, and that 
being so I cannot see why he should be refused his costs, because, in 
the opinion of the Court, the extent of the injury proved may be 
sufficiently redressed by giving him damages rather than an injunc- 
tion, It is to be observed that the defendant throughout has denied 
that the plaintiff has suffered any injury and has thus compelled him 
to prove his case. It is true that he paid Es. 200 into Court ; but 
in his written statement he says expressly that he believes that no 
damage has been done : that the plaintiff is not entitled to any 
damages whatever, and that the Es. 200 are paid into Court merely 
for the sake of peace and to avoid litigation. Thus the defendant 
has put the plaintiff to prove his case, and the plaintiff has done 
so. I think if a party substantially succeeds he is entitled to his 
costs. The plaintiff must have his costs of the hearing in the 
Court below, and each party must pay his own costs of this appeal 
and of the proceedings on the rule for an injunction obtained before 
trial.”; ■■ ■ ■ ■ ■ 


(H4) Ghanasham NilJcant Nadkarniv^ Moroha Eamchandra Pai, 18 B. 474 (494). 

(145) National Provincial Plate Glass Insurance Co. v, Prudential Assurance Co,, 
6 Ob. D. at p. 769 and Molland v. Worley ^ 26 Gh. D. 57S cited in Ghanasham Nilhani 
Nadkarni v, Moroba Eamchandra Pai,JiB B. 474 (494). 

(i45.ij) 18 B. 474. 

(146) Ghanasham Nilhant Nadkarni v, Moroha Bamchaiidra Pai, 18 B. 474 (494, 
495). A party having sued fvor possession of an estate by dispossession of a mookuraraedar 
and putaeedar on a declaration of the invalidity of their tennres, the lower Court upheld 
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Failure of plaintfiff on the ground of iimit-ation. set up by defend- (6) Whai;' ■ 

ant, and failure of plainfeifi on the ground that. the contract on 

which he. based his cause of action was inTalid,f‘^^-8) are also deemed 

, ■ r 4 : • of ihe abo?8 

to be failures within the meaning ot the aboYe rule, bo also lailiire role., 

on the ground of want of jurisdiction \?oiild make the plai,nliff 

liable for costs, The same rule would apply wdien the suit 

is dismissed for multifariousness or on a plea o,f res jucE- . 


As under ordinary circumstances costs should follo.w the event, iiv) Court,' 
when the lov/er Court does not act on this rule, it should 


must give its 
g.iVe a j.gf^gojjs as to 


sufficient reason for the order it makes. Where the reasons given why its , 

di^crst'loo. is 

by the lowe.!’ Court for disallowing the costs of a successfLil plaintiff exercised -in 
are not satisfactorv, the High Court can interfere and reverse or 

^ ^ iar manner. 

modify the order of the lower Court as to costs. A Court must 


.those teaaresj and decreed to s,ha plaintifi merely superior, or proprietary possession. 
Seldt that., as this was a substantial dismissal of the suit as regards' tha moohurareedar 
alid putneiduTi tha costs of these parties in the action should have been .thrown on the 
plaintiff ; as also the costs ol soma co-sharers of the plaintiff, who (they having refused 
to join in tha suit), were made defendants by him, and who filed answers, 'acknow/iadging 
tha validity of tha tenures. Eajhi&hen Soar v, Jugdumba Dasea, 11.853) 9 Sud. Daw. 
Adaw. Rep. (Bengali 307 — IS lod, Bao. Old Serias p. *231. The following observations of 
the Court in the ooursa of tdia Judgment may also be noted : “ Tha suit is for posssssion 
of an estate by means of tha disposssssion of the mookurui’eadars and the putaeedar, and 
to declare their tennras void; those tenures are held good and valid by the lower Court, 
and tha decision is against the plaintiff as regards the points in dispute. The costs of. 
plaintiff as well, as those of tha defendants should therefore belaid open plaintiff, The 
plaintiff fiiri-her complains that, having .made several or his co- sharers defondaots pro 
forma^ thej appeared and filed answers ; thaic costs have been also laid on the plaintiff, 
although their filing any answer was unaeoessary. Vv^e cannot find any, reason for think- 
ing this por'feion of the decision wrong, as the parties were brought into Court without 
any fault of theirs. As they^ denied the validity of the plaintiff’s claim, aud that claim 
has bean held on trial invalid, it would be unjust to make them pay .their own costs, 
,Wa therefore modify the order of the principal sudder amsan by making the costs of 
all parties, plalEtiff and defendanis, .oliargeable' to the plaintiff.” Bajkishsn , Soar v» 

' Jugdimha Dcma, (1853) 9 Sud. Dew. Adaw.' Rep. (Bengal). 808^ (309)~13 Ind. Dec, 

/ OlcI.Beries, p. 232. , 

, ,(147) Bks)ijzsld V. BZasJi/iaZfi, 4 Hun. N.Y. 249. ' 

Welling Y.. Inoroyd If/p.' Co., ' 15 N.Y. App. Din, 116, See. also Ref, , (151), ' 

'■infra. 

(148-a) See cases . noted in . Hota 133, 

(14S-6) Miithra v. Rimdee, 5 H.W.P. 20 ; Kossella v, Behareer 12 W.R. 70 ; see 
aIs.O' Booddwr V.. Coomar, IS. W.R. 320. . 

(148-c) Tha plea must bo takfio at an early ■■stags of -suit not after all, evideno'e is-: 
taken ;.... see Bmw Vriticlio, 6. G» 400 = 7. G.L.B.. 251..-. 

(149) See tha Judgment of Sundara Aiyar, J., in Na^^ayana Jyer v. Venhafjmm 
Iyer, (1912) M.W.K. 366=15 Ind. Gas. 202. 
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give some : reaison for its discretion in the matter of costs. A party 
disGlaiining'all interest in a suit, and unnecessarily made a party, is 
entitled to costs.Ci^^l . 

' Where, the plaintiffs suit is dismissed for want of a cause of ac- 
tion, defendant should be. allowed his costs. The Court should 

, . iUOr Shunt Bukshv. Laila Nmid' Bam, 11 W.E. 48. So also, w:iiarQ„., costs .are 
releL'ted to tba taxing i2ias.feer foK asseasraeDt, lie sbouid in all cases shew to bosli 
parties the reasoos be is prepared to submit- to tha Court lor disallowance of any 
item. Dashwooclv, Magniae, (1892) W.N; 54 {Bug.).. A Court may, however, 
direct that costs shall not follow the event, but if it does, it must be for good cause, 
audita rsasofis must be stated la writing. This is a provision enacted both to secure 
a proper exercise of discretion and in order that the Court of Appeal may be' in a posi- 
tion to control tbe order. It is not possible to define what is good cause, The rule 
laid down in Cooper y, TYhittinghavi^ {15 Ch. D, 50i| that “where a plaint-iff comes to 
.enforce a legal right, and there has been no misconduct oa 'hia part,, the Court cannot 
take away his right to cosis,” has been adopted in this country in Kupptiswami 
Chetty V, Zamindar of Kalaliasti, 341, 342 and by the Court of Appeal in 

England. But the same Court has held {Forster v, Fafguahar, (1893b I Q.B. 
564) that misconduct was not necessary to constitute good cause for deprlviog a 
successful plaintiff of costs. “ Everything v?hioh inoreasas the litigation and 
the costs, and which places upon the defendant a burden which he ought not to bear in 
the course of that litigation, is perfectly ‘ good cause ’ for depriving the plaintiff of 
his costs.” { 'i'dxley v. WestLondon Extension By> Co,, 14 App. Gas. 32, Per Hidabury, 
L.O. Sea also jugdment of Lord Watson at p, 33.) The Court may consider not 
merely the conduct of the party in the actual iitigationj but may take into 
consideration matters which led up to it (Per Lord Bussell, O.J,, Bostock v. Ramsay 
Urban Districi Council, (1900), 1 Q.B, 360 ; (1900), 2 Q.B. 616.) Where a ddriudant has 
by his misstatements made under circumstances imposing an obligation on him to ba 
truthful, brought litigation on himself, and rendered an action agaiost him reasonable, 
there is good cause for deppmcg him of his coets, (Per Fay, LJ,, Sutcliffe v. Smithf 
2 Times Kep, 881). If the action is frivolous or vexaticus, the plaintiff may ba deprived of 
costs (Maegregorw Clay, 4 Times Rep. 715). If the' Court tlilaks that the suit is a vexa- 
tious one and that no real damage has bean sustained, it may give nominal damages to 
the plaintiff and award costs to the defendant^ as in .substance in such a case the defend- 
ant succeeds (Fuieeh ParooeQY. Mohender Nath Mvsoo^ndar, 1 0, 385—888 (1876|. 
In England the fact that only a farshiug’s damages is given, though not conohisive,' is 
prima facie good cause ; Moore v. Qill, 4 Times Eep. 738 ; Myers v. Financial News, 
5 Times Rep. 42 ; O'Comior v. Star Netospaper, 68 L.T. 146, Similarly as to smallDess 
of damage and recovery of small sum upon a large claim, Wood y, Cox, 5 Times Rep, 
272 ; Forster v. Farquahar, (1893) 1 Q.B. 564. In Mi, Bibee Moseehun v, Mt, Bihee 
Munoortm, 24 W.R. 69(1879), a plaintiff who secured nominal damages was given his 
costs.) Costs have been disallowed where a party acted with maiiea and malevolence, 
(Kales Pershad v. Ram Pershad^ 18 W.E, 14, (1872), the defendant having been found 
entitled to do what he did) as distinguished from mere hardness, in exorcising a civil 
right, {Muddun v, Alopeedem, S.D.N.W. 1861, p. 569, citci^m O’Kinealy, O.P.O., 
notes to s. 220 of Act NIV o! 1882), It is not possible to formulate any precise rules. 
As has been well said, “ We .can get no nearer to a perfect test than the enquiry whether 
it would be more fair as between tha parties that soma exception should be made in tha 
special instance to the rule that the costs should follow upon success.” (Per Bowen, L J, 
in Forster v. Farguhar, (1893) 1 Q.B. 569). See Amir All’s Civil Frooedure Code, 1908, 
pp. 208-207. 
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generally state its reasons as to why it exercises its discretion in 

any particular manner, (isi) 

(151) Dmmdar Khiniji v. Bayal Monyi, 11 Bom, 1187-4 Ind. Gas. 283 ; 
Narayana Gajcmailti Bamgam v, Sarappa Bara, 3 M.H.G.R, 113 (115). This princi- 
ple that the Court must give its reasons as to why its discretion as to costs is eseroised, 
in any particular mariner was recognized and acted upon even from the earliest times. 

A reference to the reports of the decisions of the old Supreme and Soclcler Oourhs shows 
that even in those days the priocipie was well established. The followicg are some of 
the more important of those daoi&ions arranged in ebronologicai order : -A decision as 
to costs was aiiiiiilled by the Supreme Court of Calcutta as the award of costs in that 
case was out of proportion to the soai decreed* and no reason given for the same. 
Dayal Singh Biiktawur Band^y, (lS47j 7 Sel. Hep. 419 — 8 lod. Dan. Old Series, 
p. 819. In this case the plaintiff Eusd the petitioner for. two annas out of four annas 
of one third of talock Badclore ; and he laid hia piaiot at rupees 2,286 and odd including 
wasilai and interast thereon up to the date of iustitutioo of suit. The plaintiff 
obtained a decree for the property from the Principal Surkler Amaen, but the amount of 
wasilai and interest was considerably reduoed ; nevertheless ihe defendantt petitioner, 
was charged wifeli costs oa the eoiiire sam wii-hout I’caeoos assigned for thus acting 
oo^itrary to the usual practioa of the Courts which is, in such cases, to award 
Qos^s on the amount deoraed. This decision was affirmed "by the Judge. The 
appellate Court in remanding the case said. I admit the special appeal on the 
above grounds, and remand the proceadinga to the Judge, who will either correct 
the error, or, in case he should be of opinion the entire costs are justly leviable from 
the petitioner, record his reasons ' for the same.” Per 0. Tucker, J,, Dayal Singh v. 
Buhtawur Panday, (1847) 7 Sel. Sep. 419 = 8 Ind. Dao. Old Sariesi p. 318, A Judge 
must record his reasons for av;arding or withholding costs against or to a party to a 
suit, Chunder Buiacharj v. M, G. Butacharj, 3 Sud. Dew. Adaw. Rep. Bengal, 
(1847) 178 = 8 Ind. Deo. Old Series, p, 4iL It has beea held in a ca.se before the 
Supreme Court at .Calcutta in 1848 that where a defaudant who has been exempted 
from aii liability ia not allowed his costs but made to bear his own, tha reasons for such 
disallowanoQ of his costs must be recerdea. hhur Chunder Das v. Pranlmken Mooker- 
jee, 4 Sud. Dew. A.daw, Rep. Bengal (1848) 424 = 10 Ind.' Deo. Old Series," p '29i. The 
costs of the party liberated from all liability must be ordersd try be imld by the party 
who may have wantonly forced him into Oourt, Gunesh Purshad Beyhanee v. Messrs, 
French, Sodgesd Co., i Sud. Dew., Adaw. Rep. Bengal (iS48) 427= !0 lud, Deo. Old 
•Series, p. 294, When a lower Court dismisses a plaint, yet charges a defaudfiat with 
his owe costs, the grounds, upon which a defe.ndant is so charged should be oleaiTy ex- 
plained in the decision. Mt. Plukbool Palmah v. Oomutul Fatimali, 6 Sud. Dew, 

. Adaw, Rep. Bengal (1850) 82 = 11 Ind. Deo. .Old Series, p, 64. Pos a case where the case 
was remanded on the ground of an impeiT-yot and apparently iiaoonsisteat award In regard 
to costs. See Achumbit Ball Nuniahv.Ktmliyc Ball, 6 Bud. Dew, Adaw. Hep. Bengal 
(1850) 84 = 11 lod, Deo. Old Series, p, 65, For a case of remand on the .ground of apparent 
want of equity, and insufficient statement of reasons, in tha decree of the lower appel- 
late Court as to costs, Baker Ali v, Moliummud Sunnah, 6 Sud. Dew. Adaw. Hep. 
.■.Bengal. ,(1850) 254=11 Ind... Dec, Old Series, p. 204. For a case of remand, tbe lower' 
appellate Court having charged tha losing parties with leas on several vakalutnamabs, 
although not only the pleader, but also the defences were one and the s^amc, sec Utnuf- 
nath Soor v, Ftiqeerchand Diiit, 1 Sud. Dew, Adaw. Rep. Bengal (1851) 603 = 11 Ind. 
Dec. Old Series, p, 971. For a case where there was a remand, the ground assigned 
for the relueal of coats on a suit decreed being mmifestly agafast just legal principle, 
sea Mullick Naem v. RiUooah Singh, (IS51), 7 Bud, Daw, Alaw. Rep. Bengal 756 = 11 
Ind. Deo, Old Series, p, 1091, -In one case the decision of the lower Court was reversed 
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Where the reason given by the lower Court for disallowing the 
costs of a successful party is unsatisfactory, the High Court can 

interfere. Ust a) 


(v) Eseroisa Courts have, under the general provisions contained in S. 35 of 
of aiBoretion Civil Procedure Code, the right to award costs even in cases 

mpEoceedlDga , . , . , , - • • i . 

ooDduciied tried under ActSj which contain no provision tor the award oi costs. 

whkh aiT I* ^3'® Courts in England have a similar power 

silent as to conferred upon them by the corresponding provision of the English 

OOStiSo 

StatnteJ^52) 


(vi) Exercise According to the practice of the Courts in England the payment 

of discretion ^Qgljg Qf ^ cause will not be ordered without taxation ; U53) 

by ordering 

payment of a “ but, upon interlocutory applications, where the Court or a Judge 
UeTof™ xed award costs to any party, the Court or Judge may by 

the order direct payment of a sum in gross in lieu of taxed costs, and 
direct by and to whom such sum in gross is to be paid, The 
Court does not, however, usually order a sum in gross to be paid for 
the costs of interlocutory applications which are heard in open 
Court, unless the parties are poor and anxious to put an end to the 


costs^ 
Praotice of 
Courts in 
England. 


on the points of costs ; the decision having been founded on a rufuoamab and solehna- 
mah, but.;. having made an award of costs contrary to cha tenor of those Instraments, 
Pranhishen Dass v. Mmhufry Dassea, 7 Sad. Dew, Adaw. Kep. .Bengal (1861) 57=11 
Ind. Dec. Old Se?.ies, p. 6'19'. For a case of remand for a new order regarding costs of 
the regular appeal, that' having been formally relinquished by the plaiatifi, see 
Maliaraj Kaonwur Baboo Beer Pertaub Sahee v. Munraj 8ingh^ (1852) 8 Sad, Dew, 
Adaw, Bep.' tBen.)' 971 = 12 Ind. Deo, Old Series, p, 753, For a case of remand where 
full costs were awarded oo a partial jiidgmaot without a.:'S?g? 2 ment. of reasons, sea Mmst, 
Arman Bebee V, Ba7nshunhet\ {1S52) S Sud. Dew. Adaw. Eop. (Ben.ga!) 768 = 12 Ind, 
Dec, Old Series, p, 596, For a case of remand for a new decision to be passed by the lower 
appellate Court, with reference to oerlain specific instructions as to costs given by the 
order' of .remand., see ' Cliunder Sein v. SobhaneB MuUich^ 11852) 8 Sud. Dew. 

Adaw. Bep. (Bengal), 2=12 Ind. Dec. Old. Series, p. 2. For a case of .remand where the 
lower appellate Court passed no^order fo.r the costs of ' the respondent and gave no reasonB 
far such omission to make the order, see Maharaja Dheeraj MuMabchund v* Syed 
Hossein Alee, (1854) 10 S.ad, Daw. Adav?. Rep. .(Bengal) 226=13 lod. 'Deo. Old Serie,s, 
'P, 927. An .omission to award costs is not a clerioa! error, but must be^ rectified by waf. 
of review within the prescribed time ^ Baimakoy y, Bookhoo, 36 W.R. 414, See also 
cases noted under Note (124), 

(151-n) Nar ay ana Iyer v,Venkatarama Iyer t M,W«N« 366 = 16 Ind. Oas, 

202 . 

{162} The Judicature Act, 1860, 8. 6. See also the judgment of Lindley, L.J., in 
Fishes^ (1894) 1 Ch. at p, 452. 

(163) Aiiwgv. F,, lJur. N,S. 972r^^ 

(164) 0. LXy, 23, See BtahUchmidi v. LetU T Jur, N,S, 1271. 
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mattei'.(iss) In the case of proceedings at chambers, a sum in gross 
is often ordered to be paid.(^S6) 


Where a statute expressly gives a Court or Judge a discretion (viu) 
as to costs, the exercise of such discretion cannot be delegated.’i57)^iB“®*^*o“^°t 
Thus, it has been held that a Judge cannot delegate to a master the matter oi 
discretionary power of allowing costs on the higher or lower 

scale, (1®®) cannot be 

delegated to 
others.. 


If the plaintiff only obtains part of the relief asked for in his Partial 
plaint he should not, as a general rule, be allowed full costs. 

proportion, 

Costs are not consequential upon partial relief being granted in 
a suit, involving a much larger subject-matter, a portion of which 

is still 

But it is not correct in law or justice to say that costs must be 
invariably awarded in proportion to the amount decreed and dis- 

missed,U6i) 

The Court can exercise the largest discretion in the matter ; 
but this discretion is to be exercised with special reference to all 
the circumstances of the case, special reference being had to the 


conduct of the parties. 


(155) London mid Blackwall By, Co, v. Lmehmise Bd, of WothSi 26 LJ, Oh, 
164; see, however, YearsUy v* F., 19 Beav. 1 ; Dakins v- GarraU, 4 Jur, 579 ; 
Gover Y, Biilwell, 21 Beav. 182. 

(156) SetoB, 259. 

(157) Lamb V. Par 36 W-R, 545 (Bug.). 

<158) Oorticem Floor Covering Co, v. TulU 27 V/.R. 373 (Eng.), C.A. Where a 
defence had been admitfeedj the Judge ordered that all proceedings shcaild be stayed, 
each party to bear his own costs, except such as tbs master found were cccasioned by 
any proceedings unnecessarily taken by the plaiatifi that this was no delegation 

of the Judge’s discretion to the master, Musman v. Boref, 66 L.T. 171 ; 40 W.R, 352, 
Cf, Leigh, In re, Bciocliffe v. Leigh, 26 W.R. 729 (Eng,). 

(159) Mckmm v. Hachsiaff, 2 E D. Smith (H.Y.) 75. 

(160) Bajah Leelanund Singh v. The Court of Wards, 14 W.R. 387. Where a 

piaintifi has asked for a sum which is in excess of what the Court bolds him entitled 
to, and to which a lower rate of pleader’s fee or cf stamp-duty applies than to the rest 
of the claim, the defendant, who succeeds in that part of the ca>se, Is entitled to recover 
the costs applicable to that particular part of the subject matter, (Bayley, J,, dissent- 
ing), Bamasoondery ?, Regers^ 7 W.B. 127, This case was upheld on review In 

8 W.R. 55. 

(161) Bheo Dyal Tewarce v. Judomath Tewaree, 9 W.R. 61. 

(162) , (Bid). 
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Where a: special appellant to the High Court fails as to a 
portion of his appeal, the costs of that Court are decreed against 
him.(^®3) 

In some cases, it has been suggested that, in the absence of any 
provision of the legislature to the contrary, where each party 
succeeds on one or more of the issues or causes of action, the 
plaintiff having obtained a judgment for part of the relief praj^ed, 
should as the prevailing party, he entitled to costs.^^^^^ In accord- 
ance with this view their Lordships of the Bombay High Court 
expressed an opinion that “ A man may sue for Es. 5,000 in damage 
for an alleged wrong, and only be awarded Ks. 3,000, but that is 
not to be considered a ground for depriving him of his costs. ”066) 

Where a suit for damages was partially decreed on a finding 
of nominal damages, and costs on the amount undecreed were 
awarded to the defendant with interest, it was held that there was 
no good reason for such a course, and no ground of justice for 
saddling the plaintiff with defendant's costs. 


(163) Eeera Ram Bhuttacharjeev, AshrufAli, 9 W.E. 103. Costs musii be decreed 
only against the parties to tbe suit {Jointed Chmder v. Amnto Lall, 14 W,R, (O.A,| 
1) and where there are more than one plaintiS or defendant having distinct interest, 
the costs must be apportioned proportionately between them, Bhup Singh v. Zain uh 
Abdihi 9 A. 205. But, where the interests of the parties are separate and distinct, a 
separate set of costs may be allowed to each. Kossella Koer v, BehareCt 12 W.R. 70 ; 
but see Fearee Mohun v. Mirza Game, 11 W.B. 270. And the Calcutta High Court has 
allowed costs of two counsels engaged by a purchaser, against whom allegations of 
improper conduct were made by the other party. In the mailer of Beer Nursing DuU, 
24 0. 891. The uniform practice in the Madras Presidency is to award costs only on the 
amount decreed. (Yelu v. Ghose Mahomed, 17 M. 293). It is in accordance with the 
view of the Privy Council that, if an appeal in substance fails, costs should generally be 
thrown on the appellant, notwithstanding that the decree has had to be partially modi- 
fied. {JaJri Begum Y . Syed Ali, 2B A.. 383(393, 394) (P.C.). An item of costs accidentally 
omitted from the schedule may be added even after the decree has been executed. 
{Ghessum cO Son v. Gordon, (l^Ql) 1 Q.B. 694 ; S. 206. Civil Procedure Code, Act XIV 
of 1882.) As to the practice of Courts in awarding proportional costs on partial success 
or partial failure, the following oases may also be usefully referred to ; Bam Ohunder v, 
MarioU, 15 W.R. 465 5 Shib Pershad v. Gunga Monee, 16 W.R. 291 ; Leekw v, Joy- 
gobindi 7 G L.R. lU i Tarachand v. Jadocnath, Marsh 79=* 1 Hay 141 = 1 Ind. Jur. 
O.S. 102 ; Radka Farshad v. Bam Parmeswar, 9 0. 797 = 13 O.Ij R. 22 ; E.arender v. 
Advocaie-^Qeneral of Bengal, 12 0. 857 ; Jethav, Gukajt BE, hill Mohendr a Chandra 
V. Ashuiosh, 20 0. 762 ; Luxumon v. Moroba, 21 B. 502. 

(164) See O’RHen y, Dunlop, 5 Me, 281, cited in Cyclop aidia of Law and Procedure, 
¥ol, XI, Heading " Costs,” p. 21. 

(165) See Ghanasham Nilhant Nadkarni y, Moroba Bamchandra Pai, 18 B. 474 
(494). 

(166) Mussamut Bibee Moseehm v. Mussamut Bihee Munoorun, 24 W.R, 69, 
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The following observation of Phear, J,, in the 'conrse of the 
judgment may also be noted: ‘VThe plaintiff, after a very long 
harassing conrse of litigation, has at least succeeded in recovering 
something. He is certainly entitled to his costs, and there is no 
ground of justice, so far as we can see, upon which he ought to be 
made, not only to pay the costs of the defendant, but to pay those 
costs upon a very substantial estimate. We therefore think that 
the decree of the lower appellate Court must be varied in this 
particular. The order for recovery of costs in favour of the 
plaintiff must extend to all the Courts and the order in favour of the 
defendant must be omitted. The appellant will have his costs 
of this Court. ”(167) 

The fact that a suit eventually decreed by the Subordinate Judge 
for less than 1,000 rupees would have been cognizable by the 
Moonsiff's Court is no ground for dismissing it, although it is a 
ground for providing that plaintiffs should not be allowed any more 
for costs than they could have recovered if they had sued in the 
Moonsiff’^ Court. (168) 

Courts of equity, by virtue of the discretion universally vested 
in them by statute have power, in a proper case, to apportion the 
costs between the parties; (1-69) and their action in apportioning 
costs, (^70) or in denying a motion for apportionment, (I7i) will not 
be disturbed by a Court of appeal, unless it appears from the facts 
disclosed by the record that there was an abuse of discretion. (^72) 
In equity, where both parties are successful in part the Court may, 
it has been held, refuse to allow costs to either, (173) or apportion 
the costs between them as it may, in its discretion, deem fit.(i74) 

Where on a suit and cross suit, plaintiff in the original suit, 
mainly succeeded, although each party claimed more than he was 


{167) Mussamut Bibee Moseehun v. Mussamut Bibee Munoorun, 2i W.B. 69. 

{168) Joy Kishen Doss v. J. N, Turnbull^ 21 W R, 137. S. 4 of the Rules regard- 
■ing pleaders’ fees does not lay down that, in oases partly decreed and partly dismtes- 
ed, the portion of the oiaim as to which judgment is given for the defendant is to be 
treatad'aa If the defeodant had claimed that sum from the plaintifi, and got a decree 
for it. Bmnasoondery v. Regers, 7 W,E. 127, upheld on review in S W,B. 55. 

(i69j Randolph 7, Bos sar, 1 

(170) Bushv, Yeoman, £0 Iowa 479. 

{171) Koestenhader V. Piem, 41 Iowa 204. 

(172) Oyolopseiia of Law and Frocedure, Vol. XI, Heading “Costs.” 

{173) Phy V. Glarh, 35 XU. 377. 

(174) Btemari v, MoLanghlin, 11 Colo. 458; 18 Fao. 619. 
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entitled to, plaintiff in the original suit was allowed the costs therein, 
and neither party was allowed costs as to the cross suit. (^76) 
In Courts of equity where each party succeeds as to one or more of 
the causes of action or issues the allowance of costs is within the 
sound discretion of the Court. ■ Where each party succeeds as to 
part of the causes of action or issues, the Court denies costs to 
either as against the other, or the costs may be apportioned 
between the parties. It may sometimes happen that the fact 
that a plaintiff succeeds on one ground and fails on another is not of 
itself sufficient reason for refusal to allow him costs in equity, {’‘78) 
Where defendant who has filed a cross claim recovers an amount 
equal to, (^79) or in excess of, plaintiffs claim, and judgment is 
rendered in favour of the defendant, he may be entitled to costs 
from the plaintiff.(iSO) 

An order decreeing to plaintiff his costs in proportion must be 
taken to mean as if costs were given in proportion to the amounis 
decreed and dismissed. (180 

Therefore except where there is a distinct order restricting 
costs to the plaintiff, the defendant is entitled to his costs on the 
portion of the claim dismissed, although the order does not in 
words provide for it. ( 182 ) 


(175) Craig v. Pappm, 2 Bandf, Ch. (K.y.) 78 ; GkanasJiam Nilkant Nadkarni y. ’ 

Moroba Bamchandra Pai, 18 B, 474 ; Mussamut Bibee Moseehtm v, Mussmmd Bibee 
Mtinoorun, 69. 

(176) Tucker v. ‘jjika, 35 K.Y. App. Div, 173, 

(177) Strayer v. 47 Iowa 333. 

(178) Gaylord v. Goodell, (Mass. 1899) 53 N.E. 275. 

(179) Maiihhy v. Churchy Wils. (Ind.) 362, 

(180) Damsv. HurgreUt 126 Oal. 48 (American), 

{IBl) Ram Suhaye Singhv, Oodeet Singht i 9, 

(182) Bam Suhaye Singh v. Oodeet Singh, 4 W-B. 9, The following are some of 
the more importanfe of the oases which were decided in the early days of the old Supreme 
and Sadder Courts, wherein the principle of awarding costs in proportion in case of 
partial success was adopted* In some of these oases, the success, though partial, costs 
ware awarded in full. That was on account of the special circumstances of such cases. 
These oases were oollected from the reports of the decisions of those Oourts. The cases 
are arranged in their chronologioal order. A, an officer of Police, illegally though for a 
short time, arrested B, and Gfiered to strike him, On B’s suit for damages, laid at 
10,000 Bupees, 100 Bupeea are awarded and a rateable share of costs only allowed. 
Manir-tid^din v. Jai Sanhar Sandial, (1832) 6 Seh Bep. 271 = 7 Ind. Deo., Old Series, 
p, 539. Thepiaiatifi having agreed to receive a fixed sum from the defendant as 
damages for an assault and false imprisonment, which sum the defendant failed to pay, 
the plaintifi sued for damages in excess of the amount agreed upon between the parties. 
The Sudder Dewanny Adawlut, under the circumstances, gave judgment for the plaiotifi 
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The following are some of the important points that may be What may 
considered by Courts in the matter of awarding costs : — (0 Conduct “o^iYerea in 
of the parties, (ii) Manner of conducting suit, (iii) The fact 

that the suit itself was instituted without demand made of the costs :—{i) 


CoBduot of 

— ' parties la) to , 

the oourse of . 

for the amount ha had originally consented to receive, together with all costs of suit, the litigation. 

Muthoornath Mullich v. Mr. Ma7'shall Collyerf (18S9) 6 Sal. Rep. 345«7 Ind. Deo. Old 

Series, p. 925. If a plaintiff in ajectment recovers any portion of the premises for - 

which the action is brought he is entitled to his whole costs. Doe Dem. Bamtonoo 

Mookerjee v. Bebee Jemut, {1843) Fulton 256 = 1 Ind. Deo. Old Series, p. 796. In a 

suit for possession with mesne profiriS, plaintiU had succeeded only in part, and yet the 

Judge had awarded costs on the claim as laid in the plaint. He had also not given any 

reason for disallowing various objections put forwfird by the defendant as regards items 

of collections and disbursements. The judgment was reversed and the case remanded 

for consideration on these grounds. Micsst. Jmnoona v. Anund Ghowdrain and Bhanit 

Chundert 2 Sud. Dew. Adaw. Rep. Bengal (1848) 396=9 Ind. Deo. Old Series, p. 241. 

Where a plaintiff succeeds in his claim only in part, the Court will generally give him 
only proportionate costs. Nubungmo7ii Dasi v, Takoordass Seifit 3 Sud. Dew. Adaw, 

Rep. Bengal (1847) 59 = 9 Ind. Deo. Old Series, p. 314, Costs should be given only 
in proportion to the amount of wasilat decreed in plaintifi’s favour and not on the whole 
amount claimed by them. K. Ghundur Raee v. N. C, D. Chowdrain, 5 Sud. Dew. 

Adaw. Rep. Bengal (1849) 113 = 10 Ind. Dec. Old Secies, p. 724, Where two persons 
claim an equal share in certain property and the claim of one is dismissed, the Court 
cannot require the defendant to pay the whole of his own costs, but should order the 
person whose claim has been dismissed to pay a proportionate share of the defendant’s 
costs. Mudun Mohun Manik v. Kokoal Nurhuree Manikf 5 Sud. Dew. Adaw. Eep. 

Bengal (1849) 294 = 10 Ind. Dec, Old Series, p. 865. This was a case of remand on 
the ground that the award of the lower appellate Court as to costs appeared to be incon- 
sistent and dafective. Lala Ram Buksh Singh v. Moyaram Tmaree^ 6 Sud, Dew, 

Adaw, Rep. Bengal (1850) 382 = 11 Ind. Dec. Old Series, p. 293. As to a case of 
remand on the ground that the award of the lower appellate Court as to coats was 
inconsistent with the main principle of its decision. Sea Gsvind Bass v. Kishen Koondt 
6 Sud. Dew. Adaw. Rep. Bengal (1850) 377 = 11 Ind. Deo. Old Series, p, 308. For a 
case of remand, on the ground that costs were charged on the whole amount of a plaint, 
although less than half such amount was decreed. Sea Captain John Lndemch v, 

Thakoorbuksh Tewares, 7 Sud, Dew. Adaw, Rep, Bengal (1851) 419 = 11 Ind, Dec. 

\01d 'Series, p. 823, ^ A plaintiff, however, abandoning so much of his . case as, rests 
on possession or dispossession, must pay all the costs incurred by the defendant as , 
wdl as himself in adducing evidence on that point, Rajah Eajnaram Roy.v. Jugun’ 
mth Pershad Mullich, 1 Sud. Dew. Adaw. Rap. Bengal (1851) 774 = 11 Ind, Dec. OM 
Series, p, 1107. Whan a less sum is decreed than the amount sued for, costa will be 
charged to the losing defendant according to the amount decreed against him. Under 
this rule where the amount decreed is so diminished as to afieot the stamps, and 
pleader’s fees, the losing defendant will only be charged according to the diminished 
amount but not otherwise. Lokenauth Boldar v. Teotooram Soldar, 9 Sud. Dew. 

Adaw. Rep. Bengal (1353) 902 = 13 Ind, Deo. Old Seriesj p» 683, For a case of remand 
on the ground that the lower appellate Court erroneously awarded the payment of costs 
to the Collector, only in proportion to the amount decreed, although it admitted that 
the Collector had improperly been made a party to the suit. See Musst. Jugdeemha y. 

The Collector of Chimgong,9 Sud. Dew, Adaw. Bep. Bengal ( 1553 ) 810 = 5 13 
Deo. Old Series, p. 616. 
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Certain points 
considered by 
Courts in the 
matter of 
exercising^ their 
discretion in 
awarding or 
withholding 
costs:-— (i) 
Exaggerated 
claim—Settle- 
ment not 
attempted— 
Non-payment 
of admitted 
amniint. 


defendant.fiss) As stated by Daniell in his Chancery Practice 
(7th Ed., Vol. I, p. 973) : “ The Court regards, in some respects, the 

(183) Buddasook Kootary v. Bam Chunder, 17 0. 620 (630), As to the materials 
on which the Court can aot and oa which the Court oanuot act io the matter of award- 
ing costs. See Yearly Practice, 19U, pp. 1042, 1043, 

Where the plaintiff has monstrously exaggerated his claim and no attempt was 
made to settle matters without coming into Court and the defendant haa not paid into 
Court the amount admittedly due by him, costs should not be made payable in pro- 
portion to the amounts decreed and dismissed ; but each party should be made to bear 
their own costs. Where the plaintifi is entitled to some part of his claim, it could be 
manifestly improper to take away from him the entire benefit of the decree, by passing 
an order for costs which would make him liable to the defendant for a larger sum than 
that which he himself will recover. Ram Ghundsr ChowdhryY, E, M. Marioti, 15 W. 
R. 465. Their Lordships said in the course of the Judgment: “There remains the 
question of costs. It has been argued on the part of Government that this suit was 
brought without the slightest foundation ; that it was a monstrously exaggerated suit ; 
that no attempt was made to settle matters without coming into Court ; and that the 
Government were bound to come in and defend their interests, as the plaintiff had 
made it impossible by his exorbitant demands to coma to any settlement. 
The Government Pleader, therefore, contends that the usual rule in cases in which the 
decision of the lower Court is partly upheld and partly reversed should be followed s 
namely, that the costs should be made payable in proportion to the amounts decreed and 
dismissed. Ou the other hand, it is contended that the Government, though knowing of 
the claim made and admitting that a certain portion of it, at all events, was correct, there 
being no denial on the part of the Commissariat Officer that the Government elephants had 
been fed on the plaintiff’s Jheel, made no attempt to settle that portion of the case, and 
did not even pay into Court the value of the due admitted to have been used for 10 days, 
but forced the plaintiff to come into Court. We think that, on the whole, the fairest 
way would be to order that each party should bear their own costs. Had the defendant 
endeavoured to put a slop to this litigation, and offered to pay into Court the amount 
due on account of the 10 days forage, we should have had no hesitation in ordering that 
the costs should be fiixed in proportion to the amounts decreed and dismissed on either 
side ; but bo do so in t-his case would be to take away every advantage which the plaint- 
iff will get from this decree, and to give the Government a p^icuniary benefic to which it 
is not entitled ; for on a calculation made by us of the costs as they would ba 
on this basis, we find that the Government would be a gainer, although it loses 
the suit, by some 20 or 30 rupees. Now, as we think that the plaintiff is enti- 
tled to some part of his claim, it would be manifestly improper to take away from 
him the entire benefit of the decree, by passing an order for costs which would make 
him liable to the defendant for a larger sum than that which he will himself recover. 
We, therefore, modify the order of the Judge as above stated, and direct that each party 
bear his own costs.” V, Ram Chunder Chowdhry v. E, M, Mariott, 15 W.R. 465 at p. 467# 
In the case oi Lachmestvar Singh v. Manowar Hossein, 19 0. 263 = 19 I.A. 48 = 6 Sar, 
P.OJ, 133, the Privy Council refased costs as the defendant had Set up as his defence 
an exclusive title in which he had failed. In the course of the judgment His Lordship 
Hobhouse, J., said ; “ The costs of the suit have been seriously aggravated by the 
defendant’s claim of exclusive ownership ; and as this claim is unfounded, he ought 
not to have the costs which otherwise would have been awarded to him. Throughout 
this litigation the plaintiffs have been asking too much and the defendant conceding too 
little. There should be no costs in any of the Courts, nor of this appeal.” In a suit 
on a mortgage against the executrix under the will of the mortgagor, who was entitled 
to a life- estate in the property, where the reversioners under the will who were alsp 
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granting of costs to a party somewhat in the light of testimonial 
for good conduct.” 

joined as defendanfes, besides pleading that they were not necessary parties, also con- 
tested tbe claim in the stiit, the Court decreeing the claim in full against the executrix 
alone should award the reversioners as costs, the pleader’s fees, not , upon the full 
amount of the claim, but upon one-h'^Jf of it, as they had also disputed the plaintiff’s 
claim. Tara Prosunno Muherjee v. Saiishchandra Singh, 4 O.W.N. 90, In the course 
of the Jodgment their Lordahips Banerjee and Gordon, JJ., said : “The power, given 
by S. 220 of the Code of Civil Procedure (1882) to a Court to apportion costs in 
any manner it thinks fit, must, under the authorities, be taken to be subject to the 
controlling power of the appellate Court. But the contention raised on behalf of the 
respondents is that they were unjustly sought to be made personally liable for the 
claim in the first prayer of the plaint, and that therefore they were right in enter- 
ing appearance and were entitled to co.sts. If their defence had been confined to 
that one point, namely, that they were not personally liable", for the claim and 
had been unnecessarily made parties, the order, made by the Court below, would 
not have been open to question ; but, as it is, in addition to that ground of defence, 
the defendants Nos. 2 and 3 disputed the plaintifi’s claim upon other grounds 
in common with the defendant No. 1, and so far as that part of their defence 
went, they were unsuccessful. That being so, we think, under the circumstances 
of the case, the proper order for costs was to award them pleader’s fees, not upon 
the full amount of the claim, but upon one half of that amount ; and we accordingly 
reduce the amount of costs awarded to the respondents in that way. Under the cir- 
cumstances of the ease wa think the proper order for costs in this appeal will be thst 
the parties bear their own costs.” Tara Prosunno Mukerjee v. Satish Chandra Singh ^ 

4 O.W.N. 90 (91). 

Casts occasioned by the successful appellants’ own delay in prosecuting the (ii) Delay in 
appeal was disallowed by the Privy Council in the case of Ksdar Lai Marwari Sor^anfeal 
V. Bishen Pershad, 31 C. 332 (P.C.) = 8 O.W.N. 609:=8 Bar. 599 = 31 I.A. 57. In the‘ 
course of the judgment, His Lordship MacNaghten, J., said; “ The Dawan’s representa- 
tives will pay the costs of the appeal. Their Lordships observe that the Record in this 
case was received in December 1900, but that the case was not set down for hearing till 
September 1903. They have accordingly directed the Registrar to disallow to the 
appellants any costs which, in his view, may have been occasioned by delay on the part 
of the appellants in prosecuting the appeal.” In the case of Gharibullah v, Khalak Singhs 
25 A, 407 atp. 417 = 30 1, A. 165=5 Bom. L.R. 478 = 7 O.W.N. 681, their Lordships of the 
Privy OouncU said : “ The respondents must pay the appellant’s costs of this appeal ex- 
clusive of the costs of restoring the same, and in view of the great delay which took place 
in the prosecution of the appeal, their Lordships direct that the appellant only be 
allowed such costs as he would have incurred if ha had prosecuted Ms appeal with due 
diligence.” An amendment of a decree by allowing the decree-holder the costs of all 
tbe remands that took place in the casein which the decree was passed, cannot be made 
on an application by the decree-holder made after the lapse of 3| years, and after one 
of the Judges who made the order had ceased to be a Jud^e of the Court. Oodoy Tara 
Ghowdhrain'?, Syed Jonah AliOhowdkry^ 17 W.B 358. In the course of the judgment 
in the above case their Lordships said ; *‘Itnow appears that, prior to the appeal on 
which that decree was made, there had been several other appeals to this Court, and 
several remands to the lower Court, and the contention of the present appellant is that 
the costs incurred by her in tbe lower Court, and referred to in the decree of February 
1868, ought to include all costs incurred in the course of the several remands. The 
appellant, in fact, comes in now after the lapse of 3 J years, and when one of the 
Judges who made the order has for some years ceased to he judge of this Oousfe, to 
ask U8 to amend the decree of February 1868, by adding that she is to get the costs of 
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la Cooper v* WhiUrngham^ 15 Ch. D. 501, the law as to award 
' of. costs,, was laid down by Jessel, M. E., thus (at page 504): 

all lihe remands . 11; seems to us that after such delays we cannot make such an order ; 
and it is perfectly impossible for us to say now whether the appelianfe has any good 
ground for the contention which she now makes, that she ought to have had these 
costs, If the appellant considered that she was entitled to them, it was her duty, or 
that of her pleader, to see that they were expressly provided for by the decree, or to 
coma in within a raasonable time, and ask to have. the decree amended.” Oodoy Tara 
Chowdhrainv, 8yed Jonah Ali Ghotodhry, 11 W.R. 358 (359). In the case of Girdfean 
V.' Sital Prasad, 11 A. 372 (374)^ A.W.N. (18S9) 113, his Lordship Slraiglit, J., held 
' , that though the plainlifi’s claim was not barred by limitation, still, looking to the great 
^ ' ' delay there has been on hia part, he should not be allowed any costs, His Lordship 
said in the course of the judgment: “Under these circumstances Ido not think that the 
application of the appellants of the 11th June, 1887, was barred by time, and according- 
ly reversing the decisions of the Courts below, I direct that the Munsif of E tala 
restore this application to his file of pending applications and dispose of it according to 
law. But looking to tha very great delay that there has been on the part of these 
appellants, and to the fact that they waited till within two days of the expiry of the 
three years from the date of the decision of this Court, I should certainly not allow 
them any costs in this matter. Eachparty will pay their own costs.” W.B.:-— This case 
was followed by the Court of the Judicial Commissioner of the Central Provinces in the 
case of Dhamoe v. Anioha, 12 0 P.L.R. 49 at p. 51. In one case the value of the pro- 
perty in the suit instituted in the Court of a Subordinate Judge was more than Es. 6,000, 
The District Judge, after decreeing an appeal from such suit, remanded it for 
re-trial. The Subordinate Judge, who had previously decreed the suit dismissed it on 
ra-trial. The plaintiff applied to the High Court to set aside the order of remand, His 
petition was dismissed on the ground that he should have proceeded by way of appeal to 
the High Court, He then filed a special appeal, Held, tbat all the proceedings of tha 
lower Courts including the order of remand were illegal, but that the plaintiff was not 
entitled to costs as he did not appeal before the lower Court decided the case on remand 
de novo. Tuhee Ali v, Saadut Ali, 5 N.W.P. 137. In reversing the decree of the 
Sudder Court, the order of that Court that the costs of the application to re-admit the 
appeal should ha paid by the appellants, was confirmed by the Privy Council ; but as 
the appellants were successful in obtaining a reversal of the decree of the Court 
below, the costs of the appeal in England against such decree were ordered to be paid 
by the respondents. Anundmoyee Dossee v, Poornoo Chunder Roy, 9 M,I.A. 
26 at p, 38. Where there is a considerable delay (delay of seven years in the present 
case) in setting down an appeal for hearing in Privy Council a successful appellant will 
not be allowed costs unless he clears his imputations of having needlessly protracted 
the proceedings. Nanda Lai v. Jagat Kishore, 20 M.L.T. 335 (P.0,). 

^tO^Dntemble If grounds of appeal which are absolutely untenable are joined with grounds which 
appeal joined are tenable, in order to bring a case within the rule as to the value authorizing an 
onestrSng appeal as of right, this matter may be considered in regard to the question of costs, 
tbecase within {Hurro Durga V. Surat Sundari, 8 0. 332 (P.C.)=9 I A, 1 = 6 Ind. Jur. 146-4 Sar. 
authorising^ an P.O J, 304). The Court said in the course of tha judgment : “ Their Lordships cannot 
oSmoii encourage the joinder of grounds of appeal which are absolutely untenable with grounds 

right. which are tenable in order to bring a case within the rule as to value which authorizes 

an appeal as of right. In the present case the effect of so doing has been a large 
increase of costs to the respondent. The appellant has thereby disentitled herself to 
the henefiit of the rule under which a successful appellant is ordinarily entitled to the 
costs of the appeal, {Hurro Durga y*. Surat Bundari, 8 C, 332 at p, 387 (P.0.] = 9 
LA. 1 = 6 Ind. Jur. 146=4 Bar. P.C.J. 304). 
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“ Where a plaintiff comes to enforce a legal right and there has 
been no misconduct on his part, no omission or neglect which would 
induce the Court to deprive him of his costs, the Court has no 
discretion and cannot take away the plaintiff’s right to costs. 


Where t-iie Subordinate Judge awarded a fourth share to the plaintiff (adopted son), (iv) oiDjectiom, 

and the defendant (natural son) in his appeal to the Disbriot Court did not raise any coiirtsTelw ' 

Question about the oorrectnesa of that award, but contended in second appeal that, imt'taJcen for 
” . . 1 rt p » t ■/ 1 1 t I nrst tiin© 

under any eircumstanoes, the piaintm was entitled only to a ncth share, that, in second 

under the circumstances and having regard to the nature of the question, the point 
might be allowed In the second appeal, but that the appellant could not be allowed the 
costa of the appeal. {Giriapav. Ningapa, 17 B, 100), In the case of Nagesh v. 

Guru BaOt 17 E, 303 (306) their Lordships Jardine and Telang in varying the decree 
of the lower Court in favour of the appellant said : “ But as this point was made 
for the first time in this Court, the appellant cannot be allowed the costs of this 
appeal” 

When an objection as to non-maintainability of the suit was not put forward in (v) Objection to 
the first Court, or in the second Court, nor was anywhere raised by any of the parties, ability of suit* 
hddt in second appeal, that each party must bear his own costs. Rughu Nundun Rain 
V. Sumessar Panday^ 13 B.L.B, 489 = 22 W.R. 235, 


In the case of Joymrayan Singh y, Mudhoo Sudun Singhs 16 0,13(16), their Where 
Lordships Wilson and Rampini, JJ., said : “ We find that this objection to jurisdiction 
was never taken in the first Court. It was not taken in the grounds of appeal to this 
Court, and indeed it was raised by the Court itself, and not by either of the parties, to the stdt bat 
Under these oiroumstanoes, we may fairly set the order aside without costs.” itself/ 


In the case of Beni Madhah Christian v. Raj Chandra Pal, 2 lod. Gas. 202 = 14 0. (vil) Question of 
W,N. 141, their Lordships Ohitty and Oarndufi, JJ., said : “A pure question of law may 
be urged for the first time in a second appeal, though the fact that the appellant had appeal 
not previously pressed it may be considered in awarding or refusing costs.” Their 
Lordships further observed in the course of the judgment : — It appears to be the fact 
that Hohim Chandra Mandal was a raiyaU and that the sub-tenancy he purported to 
create in favour of the plaintifis was a permanent one. It may be noticed that although 
these defendants raised this plea in their written statements, it was never referred to 
in the Court of first instance, nor in the lower appellate Court when the appeal 
was first before it. It is, however, a pure question of law, and, therefore, might, wa 
think, be urged for the first time in second appeal, though the fact that defendants 
had not previously pressed it might be considered in awarding or refasiog costs.” 

Beni Madhah Christian v. Raj Chandra Pal, 2 Ind. Gas. 202 = 14 G.W.N, I4I« 

Costs may not be allowed where the plea of res judicata was not raised until after (viii) Where 
all the evidenoe had been taken. Run Bahadoor Singh v. L^mho Koocr, 6 0. 406 = 7 
O.L.R. 261.' The Court said in the course of the judgment: “Upon the whole, 
therefore, though with regret,, wa feel we are- bound to-" hold that the judgment in the 
rent- suit on the- substantial issue of separation must be regarded as res Judicata 
governing the present suit, and we must, therefore, affirm the decision of the Court 
below ; though we differ from its judgment both on the merits and on the question of 
estoppel, but as the plea of rss judicaia wb>b not raised until after all the evidence had 
been taken and great expense incurred, wa think each party should bear his and her 
own costs both in this Court and in the Court below, and we direct accordingly.” 

Bun Bahadoor Singh v, Lucho Komr, 6 0. 406 (418)=7 O.L.R. 251, 

9 
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There may be misconduct of many sorts ; for instance, there 
may be misconduct in commencing the proceedings or some 


(is) Want of 
objection by 
respondent for 
inclnsion of 
iinnecessarj'- 
matter in 
record by 
appellant. 

(s) Unnecessary 
costs of 
snccessfiil 
defendant. 


(sa) Uniieces' 
sary costs— 
Expense of 
witness.— 
Service of 
summons on 
wrong person. 


In the recent case of Bijoy Qopal Muherji v. Srimaii Krkhna Mahishit 9 Bom, L. 
R. 602 = 11 O.W.N. 424 = 5 O.LJ. 334 = 2 M L.T. 133 = 17 M.L J. 154 = 4 A.IiJ. 329 
=34 Gc 329, the Privy Council did not deprive the successful appellant of any part o! 
his costs, for the inclusion in the record of a bulk of papers absolutely irrelevant to the 
appeal, as the respondent did not object to their inclusion, 

The costa which a defeated plaintiff should be required to pay, should be only the 
costs necessarily incurred by the successful party in the defence of the suit. Costs 
cannot be deemed necessary, if by reasonable diligence on the part of the defendant or 
his pleader the expenditure of them could have been avoided. Seeta Faita Mahadevi: v, 
Stiryudama, 18 M. 128, (Per Shephard, J.) 

In a suit brought by the plaintiffs against A, the summons was by mistake served 
upon B, who thereupon filed a written statement denying his liability and alleging 
that he was erroneously described in the title to the plaint. On the day of the hearing 
of the case the plaintiffs’ agent saw B for the first time, and ascertained that he was 
not the real defendant in the suit. Held^ that B having done nothing to mislead the 
plaintiffs as to his identity, was entitled to his costs of suit. (London, Bombay d 
Mediterranean Bank v. Mahomed Ibrahim Parhar, 4 B. 619.) 


(x5) Suit caused plaintiff should recover the whole of the costs which she has 

by^conduct of incurred in the suit into which she was forced by the defendants for the recovery of her 
property, although the whole amount of the claim was not decreed to her. 8hib Per- 
shad Ghuckerbutly v, Gmgamonee Debee, 16 W*R. 291. His Lordship Jackson, J., said 
in the course of the judgment “ Lastly, it is said that the Judge was wrong in giving 
the plaintiff a decree for her full costs when the whole amount of the claim was not 
decreed. Looking to the whole of the circumstances of the case, we think that the 
Judge was right to give the plaintiff her costs. There seems to be no doubt upon the 
evidence that the plaintiff, who, as a widow, is entitled to look to these defendants to 
support her and maintain her, has been turned out of her house and deprived of her 
share in the property by them ; and even though she has not been able to satisfy the 
Judge as to each item of property for which she sued, it is right that she should recover 
the whole of the costs which she has incurred in a suit into which she was forced by 
the defendants for the recovery of her property.” SMb Penhad OhucJmrbuUy % Gmga- 
monee Debee, 16 W R. 291 (293). Where the amount under a decree was available lor 
payment on the joint application of T, the decree-holder, and one R whose name had 
also been registered as a decree-holder, because a moiety of the amount belonged to 
him; and the latter sued the former owing to whose passive opposition, the decretal 
amount which was in Court’s deposit could not be drawn, held that the claim must be 
decreed with costs. Ajoodhya Doss v. Doss, 23 W.R. 14, 

^ party’s admissions and conduct induced the supposition of his liability 
Siona^d ^ claim, the Court refused him his costs, although the suit against him founded on 
was dismissed. 8ree Nath Boy v. Goluch Qhmder Sein, 15 W.R. 348, 
of Ms liability Their Lordships Jackson and Hookerjee said in the course of the judgment ; “ But we 
foraclaim. Judge was right in refusing costs. Although Goluok was not satisfac- 

torily proved to be a partner, still his admission that he had advanced a sum of money 
to one of the partners, and the willingness manifested by him to pay the liabilities of 
the firm, might have induced the plaintiff to bring him into the category of defendants, 
We would not interfere with the order, of the Judge refusing to give him costs. We 
dismiss the appeal with costs, Sree Nath Boy v. Goluch Ghunder Sein, 15 W R. 
348 (850). 
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miscarriage in the procedure, or an oppressive or vexatious mode 
of conducting the proceedings, or other misconduct which will 


In the oonrae of the judgment in the case of Gadidass Suryanarayana Bow v. cauLu'ta'con- 

QadidasB Bajya Lakshmamma alias Bajyam, S 202s their Lordships Benson fusion in tiie 

and Krishnaswami Iyer, JJ,, in reversing the decree of the District Judge and remand^ piamt. 
ing the case lor disposal according to law said : “ We must however direct the appellant' 

to pay the costs of the respondent in this Court as much of the difficulty arose from 
the confusion in the plaint,” Gadidass Suryanarayana Bow y. Gadidass Bajya Laksh- 
mamma, 8 M.L.T, 202, 

It has been held that a party by the act of whose counsel a difficulty In the (xiii) 
case arises must pay the costs. Damul v. Shripai, 6 Bom. L.R. 301. Their Lordships coimsel, '' ' 
Jenkins, 0. J, and Batty, J, said in the course of the judgment;— “ It only remains to 
consider how far we can remedy the mischief that has been occasioned by throwing the 
costs on the defendants. Mr. Samarth has argued before us that it is not the defand- 
ants who are to blame but their advisers. But it is a sound principle for which there 
is the highest authority that the party by the act of whose counsel the difficulty has 
arisen must pay the costs : Neale v. Gordon Lennox^ (1902, A.O, 471). We, therefore, 
order that the defendants pay the whole of the costs of the plaintiff up to the present 
time including costs of this appeal.” Damul v. ShripaU 6 Bom. L.R 301 (303), 


A defendant who, although ha has a good defence, has by his conduct induoed the (xiv) Defendant 
plaintiff to sue him, may be made liable for the plaintiff’s costs, though the suit he iSciuclng^^^ 
dismissed. Lallah Bhagwan Doss v, Ahhar, 1 Ind. Jur. N.S. 390. 

Where in a suit the defendant is found to have been not to blame for the litiga- (xv) Defendant- 
tion, he is entitled to his costs. W. Bialkartt v, Guru Das KuMu Chowdhry, 21 0. uuiSSn. 
680. The Court (Trevelyan and Beverley, JJ.) said in the course of the judgment : — 

“ The ordinary rule is that the person who is to blame for the litigation should pay 
the costs. It is found that the defendant was not to blame, and there is no reason 
why he should not get his costs,” W, Stalkartt v. Guru Das Kundu Chotvdhry^ Bl 
0.680 (683). 

Where the plaintiff brought a series of charges and claims, the bulk of which he (xvi) iJiiKcmpn* 
abandoned at the hearing and was defeated on others, costs were, on account of the 
defendant’s unscrupulous conduct, given to the plaintiff, though be only recovered 
judgment to a trifling amount, Bam Gopal Ohaiierjee v. Bhobun Mohun Banerjee^ 

Gor. 128. 


Where the defendant has in his written statement and throughout the subsequent x)ofeua- 
prooeedings imputed to the plaintiff an attention to overreach and defraud him, 
the imputation of fraud which has been made and persisted in has not been proved, hapiaintik— 
will be deprived of his costs, Lewin v. Morrison^ 2 Agra 351. 


In a suit for recovery of the possession of land in which the plaintiff recovers a (xviii) CoBduei 
a decree, it is no ground for exempting a defendant from costs that he did not himself 
occupy any pan of the land, if he has denied the plaintiff’s title in the suit, or waspkdUs. 
instrumental as the agent of others in dispossessing the plaintiff. Mussamut Koome^ 
foomssa Begum v. Emooman Doss, Marsh 122 (123). 


The guardian ad of the minor defendants in this case was guilty of gross (xix) Oiiardian 
misconduct inasmuch as his opposition to the issue of probate was not bonaflde and was guiir,v 
commenced and carried on by him simply with a view of setting aside the will which he niiscbnduct in 
thought to be injurious to his own private interests. He was living in the same house 
with the testatrix and was present with her when she executed the Will in proper 
mental oondition. Having put the executors to. great expense by reason of his oonduc t 
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induce the Court to refuse costs ; but where there is nothing of the 
kind the rule is plain and well settled. It is, for instance, no 


lie was held liable to beau the costa of the suit, Goolam Eossein Noor Mahomed v, 
Fatma Bait B B, 

An applicant for letters of admiaistratioa to the estate of a widow* having 
ooncealed the existence and . claims, of which he was aware, of the relatives of the 
deceased, husband of the widow, on the application being dismissed was ordered to pay 

claims of which application and of the caveats entered by some of the relatives of the 

he was awore, ^ ^ 

deceased husband. Zw 0 oods 0 / Nathibai, 2 B, S = 2 Ind, dur, 19, 

(xxi) Successful- A mortsaeee is, as a general rule, entitled to the costs of enforcing his 
mortsfagee 00 . ... . , . , 

entering into his security ; but where the Court, in consideration of his usurious bargain, declines to 

hargSii! award them wholly or in part, the High Court will not interfere, (J. Carvalho v. 

Nurhibit 3 B. 202 (203) = 4 Ind. dur, 32), The Court (West, d',) said in the course of 
the judgment : “ The District Court, while .thus giving six par cent, interest, threw 

the costs of the appeal on the appellant, whose bargain it considered usurious. The 
general rule no doubt is that a mortgagee is entitled to the costs of enforcing his 
security against one who disputes it bub this is not prescribed by any express regulation. 
The decision in Desa;i v. Bhavamdas Narotamdas (8 B.H.G.R.A.O. 100), 

which was followed in Balkrishna Abaji v. Vishnu Eaghunath (sea Printed d'udgments 
for 18Z5, p. 56), seems to prevent our interfering, under these oiroumstanoes, with the 
decision of the District Judge, and we must confirm his decree, Bach party to bear 
his own costs in this Court,” (J, Carvalho v. Nurbihit 3 B, 202 (20^) = 4 Ind, Jur. 32), 


(xx) Applicant 
for letter.^ of 
administration 
concealing 
existence and 


(xxii) Suit for Where an ill-coifditioned person files a plaint for partition, solely for the purpose 

solely for the infiioting injury upon his joint«holders, the Court will, in the exercise of the power 

£5hSS4njiiry S. 187, Act VIII of 1859, mulct him in the entire costs. Bhoohm 

nponhis Joint ^ Mohun Bey VnDeno Nath Deyt IHydo, 122. Mr. Jutstioa Wells said in the course of the 
' judgment that he was exceedingly glad to have an opportunity of stating his views upon 
the subject of costs in partition suits. He was satisfied that in many oases under 
, Act VIII actions of this kind had been brought solely for costs. In many instances the 

whole family had been ruined from the fact of one member of it being an ill-condition- 
ed man. He did not feel himself bound here by English precedents. He was sitting 
and adjudicating under Act VIII. He had had several partition-suits before him where 
the entire property at stake was not worth more than 600 rupees. The property in 
many cases consisted of a dwelling house, often the only residence of a Hindoo family ; 
and he could not conceive anything much harder than that one individual member of 
a family should bring a suit for the partition of such a property. It often happened 
that the house was sold for the purpose of paying the costs incurred, and the result 
was that six or seven families were turned out without a place to go to. If he had 
been satisfied that the present was an application of that nature by an ill-conditioned 
man, and that the property was of the kind above mentioned, he would certainly have 
made the plainbifi pay not only his own costs, but ail the costs Incurred up to actual 
partition. S. 187, Act VIIl, 1859, was in the following words : “The judgment shall 
direct, in all oases, by whom the costs of each party are to be paid, whether by him- 
self or by another party, and whether in whole or in what part or proportion, and the 
Court shall have full power to award and apportion costs in any manner it may deem 
proper,” This section gave him the very fullest discretionary power, and it was a power 
which, under the oiroumstanoes named, he should most certainly exercise, In the pre- 
sent case he saw no reason, why the defendant should not pay his own costs. (BAoo&w 
MohmDeyv> Bmomih Dey^ 1 Hyde, p. 122 ), 
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answer, where a plaintiff asserts a legal right for a defendant to 
allege his ignorance of such right and to say ‘If I had known of 

The plaiotifi and deiendanfes were jointly liable under a decree, and the plaintiff 
having paid a far larger amount than was due as between herself and her oc-defendants, one a party to 
this suit was brought for the recovery, irom the defendants, o! the amount so paid by , 
the plaintiff in excess of her share of the liability, Oae of the defendants had paid into 
Court more than the full amount of his share. Thereupon the lower Court dismissed the 
claim as against this defendant, but awarded him no costs. Meld, that, as the plaintiff , 
had no claim against this defendant, it was not necessary to make him a party and that 
he was entitled to his costs. also that the scale upon which this defendant was 

entitled to his costs depended upon what the plaintiff claimed against him and that be ' 

was entitled to costs on the usual scale as on a suit for an amount for which the 
suit was brought. {Kasheenath Sein v. Chunder Monee Debee, 9 W.R. 2884 
The Court (Markby and Mitter, JJ,) said in the course of the judgment : “ Now, in 

an ordinary case, where we saw that the lower Court had exercised its discretion as to 
granting or refusing costs, we should be very slow to interfere. But in this case coats 
have been withheld entirely upon a misconception. It was not necessary to make this 
defendant (appellant) a party to the suit : the plaintiff, as the result has shown, had 
no claim against him, and he could in no way be affected by the result of the proceed- 
ings. We think, therefore, that the decision of the lower Court, so far as it refuses 
costs to the present appellant, must be reversed, and this appeal be decreed with costs 
and interest,” {Ka&heenaili Sain v. Chunder Monee Debee, B W.E. 288 at p. 289), 

Suits for foreclosure may be dismissed with costs against disclaiming defendants, 

[Machiniosh v, Nobinmoney Dossee, 2 Ind, Jur. N.S. 160). 

If any difficulty arises from a party’s omission to join a necessary party to the suit, (xx.iv) Omission 
the party in wrong should forfeit his costs. Muhammed v. Abdulla, 24 M. 171 (175) ; neceSary 
Gout’s Transfer of Property Act, Vol. II, p. 1396. parties. 

A defendant who colludes with the plaintiff, and induces him to bring a suit for (xxv) Third 
his benefit, ’may be ordered to pay the costs of his co* defendants in the Court below* \viL%laiutifih^ 
It seems that he may also be ordered to pay the costs of an appeal by the plaintiff, 

(Byroo Eaoot v. Baboo Anooroodeb Deo Marain Singh, Marsh 608). 

The assignee of a decree who is made respondent in an appeal from it, and (xxvi) Lminiity 
takes no steps actively to support it, ought not to be ordered to pay costs. 

Morarji v* J. £?. Ellis and the Standard Oil Oom’j^any of Netv Yorli, 20 B. ^^7), 

The Court said in the course of the judgment ; “In the present case the assignee 
company have taken an active part in the appeal, though they have boon brought 
upon the record against their consent* It is admitted that they may properly be order- 
ed to pay the appellant’s costs of the appeal, but it is argued that they ought not to be 
ordered to pay the costs incurred in the Court below. There is this difference between 
this case before us and that of an executor or trustee coming in and supporting the 
decree, that here the original plaintiff is still retained upon the record, and that the 
assignee company are only added as an additional security for costs already incurred or 
for those to be incurred in the appeal. We have felt great doubt upon the subject, but, 
on the whole, we think the defendant is not entitled, by bringing the assignee company 
upon the record against their will, to obtain an additional security lor the costs which 
have been already incurred in the Division Court. The decree will, therefore, be drawn 
up making the Standard Oil Company liable only for the appellant’s costs of appeal 
and Ellis liable for the costs throughout. The costs of speaking to the minutes will be 
borne by the parties respectively.” Ramji Morarji v. d, E, Ellis and the Standard Oil 

Company of Nm Yorh, 2 QB.im (112), .. 
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(xsvii) Losing 
party not 
making a 
snccessfnl 
party, party to 
appeal. 


Same x>rm- 
ciples laid 
down ill certain 
old decisions "by 
the late 
Supreme and 
Sudder Courts. 


your right I should not have infringed it.’ (page 507). I have often 
remarked that there is an idea prevalent that a defendant can escape 


In tiae first Court, the Government obtained their costs ; the opposite party appeal- 
ed, but did not make the Government a respondent, On appeal, the decree of the' 
first Court was reversed. Held, that the Government, not having been made a party 
to the appeal, were entitled to recover their costs to the finst Court. [Government vv 
Lalji 8aM, lB,h.B„ S.N. 23), 

There are several cases in the older reports, where the old Supreme and Budder 
Courts originally established in the early days of the British Administration in the 
various Presidency towns and mofussil places considered that the conduct of the parties 
to the suit is a material particular to be taken into consideration in the matter of 
awarding or denying costs to a successful party, The following are some of the more 
important of such decisions, arranged in chronological order. Demand of a sum of 
money deposited with the defendant thirty years previous to the filing of the bill, but 
sworn by the answer to have been paid over according to the directions of persona whom 
the plaintifi represented, dismissed ; but without costs, Chintradry Petta Peeramaht 
Syrang v. T, Mneapah, (X808) 1 Strange 245=5 Ind, Deo. Old Series, p. 130, Interest 
and coats refused to a Native with reference to claims in which he succeeded on the 
ground of his improper conduct. Vencaia Bunga Pillay v. The Honorable Mast India 
Company, (1803)1 Strange 153=5 Ind. Dec. Old Series, p. 80. If a respondent appears 
upon a notice served of an intended application to have a petition of appeal received and 
merely does not object, his costs will not be given. (Gal. M. Journal for 1841, p. 717) j 
Prawnkmen Mitter v. Muttysoondery Dossee, (1841) Pulton 400= 1 Ind. Deo. Old Series, 
p. 882. Where the interest of one of the plaintifis was acquired by a ohampertor’s 
agreement for a share in the property in litigation, he must,be non-suited and must ba 
held liable for costs, Withdrawal at a late stage in appeal will not exonerate him from 
liability for costs. Looifonma v, Meheronisza Khanum, (1846) 2 Bud. Dew. Adaw. 
Rep,, Bengal (1846) 289 = 9 Ind. Dec. Old Series, p. 179. Where the Government sued 
the treasurers and their sureties to recover the deficit in the opium agency accounts and 
one of them threw the entire responsibility for the amount of the deficit on the others 
and completely failed and the others were exonerated, held that an order making him 
and his surety liable for all the costs of the others was just and legal. Laloo 8ahoo 
V. Suh^Deputy Opium Agent, (1846) 2 Sud. Dew. Adaw. Rep., Bengal (1846) 182 = 9 Ind, 
Deo. Old Series, p. 105. A mortgagor, (after mortgaging certain property a second 
time) became insolvent : an order was issued from the Insolvent Court, requiring the 
second mortgagee to come in, and prove his claim :—Thia he declined or neglected to 
do, but subsequently instituted a suit in the Supreme Court Held, that under the 
oircumstanoes, the 2ad mortgagee was not entitled to his costs of suit out of the 
insolvent’s estate. Llewellyn v. O'Dowda, Assignee of Stocgueler, an Insolvent, (1847) 
G. Taylor 169=2 Ind. Dec. Old Series, p. 102. The following extract from the judg- 
ment of Sir D. Peel in the above case may also be noted “The question reserved by 
the Court for oonsideration in this case is, whether the complainant should have his 
costs of suit. The Court was inclined not to allow them, because it appeared to them 
that a resort to the Insolvent Debtor’s Court, (where the estate of the Insolvent and the 
mortgagor was under distribution) would have given the complainant the full relief at 
no cost to himself, and at a trifling cost to the estate. He had notice to appear there. 
It was argued in opposition to this that the Insolvent Court had no jurisdiction over 
the case of a second mortgagee, which the complainant was. It is necessary therefore 
to explain the grounds and extent of the jurisdiction of that Court. The insolvent 
must insert in his schedule all debts that he owes, consequently mortgage debts, and 
he must state the securities in the hands of the creditors. There is so far no differenoa 
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costs by saying ‘ I never intended to do wrong.’ That is no answer, 
for, as I have often said, some one must pay the costs and I do not 


between a fipsfc and second mortgagee. Any creditor may impeacb these debts, for It is 
obvious that a collusive and fraudulent transfer of the insolvent’s property with a view 
to defraud his creditors, may be made under the disguise of a mortgage. The Court has 
jurisdiction to enquire into the validity and amount of the debts. It has also Jurisdio* 
tion to enquire whefeber mortgaged personal property in the possession of the assignee, 
was or was not in the possession of the mortgagor, as reputed owner, with the consent 
of the true owoeri with a view to order a restoration of it by the assignee, in case he 
should have seized it erroneously under that belief. The Court cannot, it is true, 
compel a mortgagor whose debt is undisputed, and who is not within the provisions of 
the section relative to reputed ownership, to realize his securities by a sale in that Court, 
under the order of the Court, though this may be done by consent. But if the mort- 
gaged property is more than sufficient to cover all the incumbrances on it, it will be for 
the interest of the assignee to redeem, and as the mortgagor might have done so, so 
may the assignee. A redemption of course can take place out of Court ; a suit is only 
necessary when the accounts are disputed or other difficulties are thrown in the way of 
redemption. A mortgage under ordinary circumstances is not an objection to the title, 
nor are mortgages, whether two or more. Therefore the mortgagor may sell, for he can, 
by redeeming, make a title, and the mortgagee will be forced to convey. And as 
the assignee cannot know what the property will actually fetch until he treats 
for a sale, this is a prudent step, and he may by bis contract easily protect himself 
against being forced inconveniently to complete a contract. Therefore the sale, under 
the circumstances of this case, by arrangement between the first mortgagee and the 
assignee, was proper, and if the assignee had tendered to the second mortgagee his 
principal interest and costs, the latter would have been necessarily obliged to convey 
to the purchasers. Whatever the assignee legally does in the discharge of his duties, he 
of course does officially as assignee ; for his sole right to interfere with the insolvent’s 
estate is derived from his appointment, and the general authority of the Insolvent 
Court over him as its officer is sufficient to give jurisdiction to that Court, to order him 
to pay money in his hands to the parties entitled to it. We have no doubt therefore 
that the Court has power to direct payment to a second mortgagee after a sale, when 
the money is in the hands of the assignee. Until the second mortgagor is paid, or, 
which is the same thing, until the full money due to him is tendered, the equity of 
redemption, which is mortgaged to him exists in him in full force and effect. In our 
opinion, therefore, the complainant ought to bear the costs of this suit. He was sum- 
moned to a Court having competent jurisdiction to award what was due to him :““he 
chose not to appear ;-“had he appeared, the Commissioner would, in all probability, 
have overruled the objection stated by the assignee, if the objection had been insisted 
on. If that Court had forborne to decide it, this suit would have been necessary. But 
this was not the case. The complainant forbore to appear, and has stood on his 
asserted rights, and questioned the jurisdiction of the Insolvent Court, and we think he 
must sufier for his error, and that the estate cannot be visited with the costs occasioned 
by that error,” Per Sir L. Peel, in Llewellyn v. O'Dowda, (1847) G. Taylor 169 at 
pp. 170, 171, 172=:2 Ind. Deo, Old Series, pp. 103, 104. The fact that one of the appellants 
has withdrawn from the appeal is no ground for exonerating him from costs. Chunder 
But Singh v. Howree MiQt, i Sud. Dew. Adaw. Rep,, Bengal (1848) 626=»10 Ind. Deo. 
Old Series, p. 439. The following extract from the judgment in the above case may 
also be noted In this case the petitioners (appellants) with two other persons, 
Aohumbit Singh, Sheo Lai Singh, were sued by the plaintiffs for possession of 
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see who else but the, defendants who do wrong are to pay them.” 
There can he no doubt that the discretion of the Court under the 


certain lands with wasilat, and a decree was recorded against them, They all appealed ; 
but, afterwards, Aohumbit Singh and Sheo Lai Singh withdrew. The decision 
of the lower Court was (with some alteration in regard to the quality of land sued lor| 
affirmed ; but Achumbit Singh and Sheo Lai Singh were exonerated from costs and 
wasilai, because they had withdrawn from the appeal, ‘ On this point the oo-defend- 
ants .(appellants) apply for a special appeal ; and as there is no other reason assigned by 
the principal sudder ameen, for exonerating Achumbit Singh and Sheo La! Singh, than 
that they withdrew from the appeal, I admit the same, as it was contrary to the 
practice of the Courts to exonerate parties on such grounds. As the appellants have 
not made Achumbit Singh and Sheo Lai Singh, respondents, and consequently no notice 
has been served on them to attend the Court, we cannot adjudicate the case in their 
absence ; but being of opinion that the reason assigned by the principal sudder ameen 
for exonerating the said Achumbit Singh and Sheo Lai Singh is insufficient, wa remand 
the proceedings to%im, with instructions to summon all parties before him again, and 
decide the case de novo. The respondents, who have appeared in this Court unneces- 
sarily, are to pay their own costs in this Court. Per 0. Tucker, J., in Chundur But 
Singh v. Howree Misr, 4 Sud. Dew. Adaw. Rep., Bengal (1848) 626 = 10 Ind. Deo, Old 
Series, p. 439* If ® person institutes a suit improperly, and it is dismissed, he alone is 
liable for costs, and any extra judicial intimation as to costs inserted in a decision by 
the deciding officer, is a mere nullity. Bam Gopal Mooherjee v, B. T, M. Dibbea, 
6 Sud. Dew. Adaw. Rep., Bengal (1849) 398 = 10 Ind Deo. Old Series, p, 946. The 
appellant took in farm an estate belonging to the minor, whose guardian and mother 
(the Ranee) reepondant is, from the Court of Wards, on a 10 years’ lease, A mehat, or 
distinct portion of the estate, was possessed by one Budun Chundur Nundee ; a suit for 
it was instituted on the part of the proprietor, and a decree was eventually obtained for 
possession with mesne profits, In the meantime, the appellant, as farmer, sued 
Budun Chundur Nundee for the rents, and his suit was dismissed with costs, and 
he was referred for his claim to the proprietor, who had obtained a decree for 
the mesne profits. Ha therefore instituted the present suit, the subject of this 
appeal, for the arrears of rent with interest due to him, and for the costs of the 
suit against Nundee, making both the proprietor and Nundee defendants. The 
principal sudder ameen gave him a decree for the arrears, with interest, against the 
proprietor *, and dismissed the claim for costs on the reason, /irsf, that he was liable 
for the costs himaelfj as he had preferred a wrong suit which was dismissed with costs ; 
and secondly r that a third party could not be made answerable for costs icourred in a 
suit 'against another, which too was dismissed. The claim in appeal was urged, jdfsl, 
on the plea, that as the subject-matter of the suit dismissed, has now been decreed 
against the proprietor, so should the oosts incurred in that suit ; and secondly, on ihQ 
plea, that in awarding costa in that suit the principal sudder ameen inserted in his 
order the word ‘ now which evidently shewed bis intention that they might be reclaim- 
ed subsequently. The judgmant of the appellate Court was as follows The pleas 
urged in this appeal cannot be admitted for a moment. If a person Institute a suit 
improperly, and it be dismissed, he only is, of course, liable for the oosts ; and any 
extra-judicial intimation inserted, in a decision by the deciding officer, such as In the 
present instance, almost equivalent to dictating to another Court , is a mere nullity# 
Appeal dismissed with full costs. Per Aber Dick, J , in Earn Gopal Mooherjee v. 
B. T. M, Dibbea, 5 Sud, Dew, Adaw. Rep, Bengal (1849) 398 at p, 399 = 10 Ind. Deo. 
Old Series, p, 947. A, in execution of a decree against B, causes certain property to be 
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Code of Civil Procedure is one to be exercised with reference to 
general principles. The direction in that section that in the event 
of the Court not directing the costs to follow the event, it shall 
record its reasons in writing, is a clear confirmation of the said 
view. Here it is not suggested that the plaintiff in suing for the 


sold. Ife is proved on a suit; tliafe the property did not belong to B. A, baving defended 
tbe'SuH on the ground, that the property did belong to B, and having, from the first, 
dona all in his power to^ dispute the claim of the rightful owner, is justly liable to a 
decree for costs and mesne profits in favour of that owner. It is not, under such ciroum* 
stanoes, a valid plea on this point that, in appeal, ha admits the right of the ov/ner, 
seeking to shelter himself from the decree for costs and mesne profits, on the ground that 
they should be exacted from the purchaser at the sale, he, A, having only sold the right 
md interest of B, at the risk of purchasers, Mnharajah of Burdwan v. E'livee Nurain 
Chowdhree, 6S\xd. Dew. Adaw. Rep., Bengal (1850)414-11 Ind, Dec,, Old Series, p. 338 
The coats of the co-defeDdants of Government in a suit charged to Government, by whose 
directions they had been associated in it. The Collector of Sylhetv^ M,K, Kishore 
Maniki (1851) 7 Sud, Dew, Adaw. Rep, Bengal, 150-11 Ind. Dec. Old Series, p. 622, 
Decision of the lower appellate Court in regard to costa amended by awarding costs 
equally against two parties, the plaintiff and two of the defendants, who had both 
joined in pleas, ruled to have been false and fraudulent. 8. Nuezer Alice v. Bugoobeer 
Thakoort (1851) 7 Sud. Dew. Adaw. Rep, Bengal, 99=11 Ind. Dec. Old Series, p. 683, 
The following observations of the Court in the course of the judgment may also be 
noted*, “ As it appears, on perusal of the plaint, and of the decision of the moonsifi 
confirmed by the principal audder ameen, that the plaintiffs came into Court falsely 
stating themselves to be in possession of the property purchased, and on a deed which 
the moonsifi believed to have been antedated, they, plaintiffs, ought not to have bean 
altogether released from the costs they had incurred in instituting so false and fraudu" 
lent a suit. On the other hand, the admission of plaintiff’s purchase and possession 
by the sellers, defendants and special appellants, was equally false and fraudulent. 
Thus wa are of opinion that both are justly liable for the costs in the suit; and we 
accordingly amend the decision of the lower Courts on this point of costs, and award 
the costs in equal proportions against both the plaintifia and the sellers, defendants, 
including the costs of this special appeal, Per C. Tucker, Aber, Dick & J.R, Colvin, 
Esqrs., JJ, 8» NuBzer Allee v. Bugoobeer Thakoor,, (1851) 7 Sud, Dew Adaw. Rep., 
Bengal, 99 at p, 100 = 11 Ind. Dec. Old Series, p, 683. The appellants, although they 
defended an irregular sale in execution of a decree, were held liable only for their own 
costs. Jugdeepnarain y, ML Burris KoonwuTi (1852) 8 Sud. Dew. Adaw Rep. Bengal, 
907 = 12 Ind. Deo. Old Series, p, 704. Where a plaintiff withdraws from a suit after the 
ocmplefcion of the pleadings and before judgment, he is liable only, under cl. !, 
S. 31, Beg. XXyil of 1814, to the costs actually incurred previous to the with- 
drawal, and to half of the fees of the vakeel employed by him and by the defendants. 
This order accords with the principle of the decision in case Radha Gobind Mitter, 
of 2Tth April 1847, Rep. p. 114. Bhugwan haul 8ahoo v. Sahib Perhlad Sem, (1852) 
8 Sud, Daw, Adaw. Rep. (Bengal) 521 = 12 Ind. Dec, Old Series, p. 401, In exercising 
its discretion in the matter of coats, the Court may consider the conduct of the party 
previously to,, as well as during, the litigation. Harnett v. Vyse, 5 Ex. D. 307 at 
p. 311, O.A.; but not letters or conversations written or declared to be ‘‘without 
prejudice,” Walker v. Wilshert 23 Q.B.D. 335, C.A.; and a plaintifi partially successful 
may be ordered to pay costs ; Hams v. Peihemht i 6U, Q.A. 

10 
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debt decreed to him was guilty of any misconduct, neglect or omission 
which would warrant the Court refusing him his costs, 

Vexatious or improper conduct on the part of a party would be 
good ground for refusing costs to him, which otherwise he might 
get. (185-186) 

Where the plaintiff relies on several invalid and dishonest pleas, 
besides the plea on which he has succeeded, he may be deprived of 
his costs.(i87) Where a suit is rendered necessary only because of 
plaintiff’s neg}igenceli8'('“)or misconduct, he may be required to pay 
costs, although successful and the same is the case when he 
has been guilty of great laches in bringing suit and shows no excuse 
for his delay.nss) “ So where the plaintiff brings a suit to obtain 
relief, a part of which he knows he is not entitled to, the discretion 
of the Court will be properly exercised in decreeing costs against 
him.(iso) And if plaintiff unreasonably enforces an equitable right 
depriving defendant of the opportunity to satisfy the claim made 

(184) Kv^puswami Chetiy v. Zammdar of Kalaliasti, 27 M. 341 at 342 and 343, 
(Per Sir 8. Subrabmasaia Ayyar, Offg. O.J.) A successful defendant cannot bs deprived 
of costs on the ground of improper conduct unconnected with the issue as between 
himself and the plaintifi, such as, for example, misrepresentation to the public, {King 
& Oo, V. Gillard d) Co., (1905) 2 Ch, 7.) A party acting with malice and malevolence 
has no right to obtain costs. {KaUe Parshad v. Mam Per shad i 18 W.B, 14.) But, where 
the claim is an honest one, and mainly succeeds, full costs may be properly awarded. 
{8heo Dyal v, Bishonatht 9 W.B. 61 ; Qhanasham Y, Moroha^ 18 B. 474.) Where the 
relief sought in the plaint was not clearly stated, though it could not be stated that 
the piaintifi was incapable of being viewed as seeking for any relief of the sort claimed, 
the High Court remanded the case to the Court of first instance, but subject to 
the plaintiS-appellant paying all costs incurred up to date, for which a month calculat* 
ed from the date of the receipt of the record by the first Court was fixed, it being 
ordered that, in default of payment of such costs within the time allowed, the appeal 
should be dismissed. {Forester v. Secretary of State, L.B. 4 I, A. 137; Dahhina v. 
Saroda Mohani Tohkan Bing v, Girwan Singh, 9 C.W.N, 372), Gourds 

Transfer of Property Act, 4th Ech, 1459. 

{lBb’-W&)ChUhrayUv,lrumanon7iUil,SM.B,Q»%^di%B2), 

(187) SabapatU Pillai v. Van Mahalinga Pillai, 15 M.L.T. 206- (1914) M. W.N. 256 
®*26 M.IiJ. 331-23 Ind. Gas, 581. 

(187-a) See LuhsMmanan CMtty v. Muthia Chetiy, 18 M,L.T. 247»2 L.W. 755« 
30 Ind. Gas, 785. 

(188) Andrews v. Hunt, 7 Mackey (D 0.) 311. Voluntary ignorance on the 
part of trustees for dehenture-holders. — Cf, Turner v. Naual, eiCt, Co-operative 
Society of S.A., Limited and others, reported in the Times Newspaper, January 21st, 
1907, a motion to commit certain trustees to prison for contempt was dismissed, but 
without costs, on the ground that respondents had been guilty of great indiscretion in 
remaining in voluntary ignorance of the terms of an order which they knew had been 
made, and which they might reasonably have supposed to have afiected their obligations. 

(189) Paulding v. Watson, 21 Ala, 279 ; see also oases noted under Bef. (183), supra^ 

(190) Howard v. Bennett, 72 HI. 297* 
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against him' without suit, the relief may be granted without costs or 
plaintiff be compelled to pay defendant’s costs.”(^Qi> ,, 

On the other hand defendant may be required to pay costs, 
although successful, when the plaintiff was misled in bringing, , 
suit by his misconduct. (^92) 

In exercising its discretion to deprive a successful party of his (6)^ Before 
costs, the Court is not confined to the consideration of the conduct 
of the party in the course of the litigation, but may also consider 
his conduct previous to the commencement of the action. (^93) 

Matters leading up to litigation may also govern order as to 
costs. 


Even in cases where it is not absolutely necessary for a party to Lifesgation 

come into Court if he shows a proper and wise discretion in so though 

doing, it follows that he is entitled to his costs, absolutely 
® necessary. 


In equitable actions or in any other actions in which the Court Novel and 
is by statute vested with a discretion in the allowance of costs, costs questions 
should not be given either party where doubtful or novel questions 
are involved. the case# 

In an appeal for costs, the Court held that the lower Court had Deoiaion of 
righfcly refrained from charging the plaintiff with defendant’s costs, 
the plaintiff’s suit having been dismissed under a ruling not in 
circulation when the suit was filed. (19^) circulated. 


(191) Walland v. Eubefi 8 Nev, 203, 

(192) Pettifs Case, 19 Fed. Gas, Ho. 11,047. See also Cyolopsedia of Law and 
Procedure, Yol. XI, Heading “ Costs, pp. 36, 37. 

(193) Sarnetiv. Vise, 5 Ex. D. 307; 43 L.T. 645; see also Estcourt v, Edcouri 
Hop Essence Co., L.R. 10 Oh. 276 ; King cd Go, v, Gillard Co,, (1905), 2 Gh. 7. See 
also Bef, (184), supra, 

(193-a) Edimsona V, Eaha Kumar, 13 O.LJ. 404 = 16 C.W.N. 805 (at p, 810) = 10 
Ind. Gas. ,90. ' . 

(194) Keshavra\i K, Joshi v. BJiavanji Babaji, 8 B.H.C.R.A.G. 142 (148). 

{l%b) Myer Hart, 40 Mich, 517 ; but see Vemhu Ji/isy alias Ramachandra v. 
Srinimsa Iyengar , 23 M.L.I. 638 = 12 M L.T. 547 = 17 Ind. Gas. 609. 

(196) MmssL Mesree Koontour v. M-usat Imamun, (1853) 9 Sud. Dew. Adaw. Rep, 
(Bengal) 832=13 Ind. Deo. OIrl Series, p. 632. This was an appeal laid on account of 
coats charged on , the appellant, It was contended, for the appellant that the general 
practice of the Court is to award costs when a plaint is dismissed and that the Judge has 
not adhered to it. It was contended on behalf of the respondeat that the first decision 
of the Sadder Dawany Adawlut, under which it was ruled that a deed stamped after 
institution was inadmissible, was passed by the Full Bench on th6l7th September 1850 
only. The respondent has, upon the principle of the decision quoted by the Judge* lost 
her ease, and that decision is founded upon the same principle. The decision of 1850 
had no publicity in the mofussil, when my client’s action was instituted in January 
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Decision oE Where there is great doubt in the decision of a question involv- 
bebg^ovoiv- ed in the suit, costs may not follow the decree. (197) xlccord- 
douK^iid ing to the modern English practice, the Court, though it retains a 
diffiouliy. discretion, generally acts on the rule thatprijiia facie the unsuccess- 
ful party is to be charged with the costs of the suit, and in one case 
it gave costs against an unsuccessful plaintiff, though the case was 
one of great difficulty, arising out of a will and dependent on 
foreign law. It has also been recently decided by the Madras 
High Court that the fact that questions of law raised in the case are 
not easy of solution is not a good ground for disallowing the costs of 
a successful litigant. (i98-a) 

Decisions The successful party will not be entitled to costs as of right 

tofngTn where the decisions are conflicting with regard to the question 

respeoii to iha involvsd. (^^9) 

question 

iuvGlvecl, 

Parties being On a fair question upon new orders on which there has been no 
new raie^oE ^^scision, the parties, in point of costs, are entitled to indulgence. ( 200 ) 
Court. 

Eeported If a suif is correctly laid on the authority of a reported case, 

wardf there being no authorities in conflict with it, and the decision in the 

overruled, reported case is, afterwards reversed, the plaintiff in the suit filed on 

its authority is entitled , on motion, to have the suit dismissed with- 
out costs. (201) 


1851 ; by former practice she would not have been nonsuited, and I therefore contend 
that the Judge has exercised a sound discretion to the parties respectively. The Court 
held as follows : “ We are of opinion that the Judge has acted rightly in this case. 

The rule laid down by the Court in 1850 had not full circulation when the plaintiH 
filed her suit. We dismiss the appeal with costs.” Musst, Mesree Koomotif v, Musst, 
hnamwit (1853) 9 Sud. Dew. Adaw, Rep. (Bengal) 832 = 13 Ind, Dec. Old Series, p. 632. 
See also Note (200), in/j-a. 

(197) Bearden v. Byron (Lord), 8 Price, 465 ; see Vasonjee Morarji v. Chanda^ 37 A, 
369 (P.C) = i9 0.W.N. 873 = 17 Eom, L,R. 536 = 18 M.L.T. 31 = 1915 M.W.N, 449 = 29 
M.LJ. 130, which was a case of construction of deed involving difficult question and 
in which no costs were allowed to the sucoessfiil party ; see also CMmilal v, Bai, 26 M. 

L. J. 647 = 38 B. 399 (P.O.) = 19 O.L.J. 663 = 23 Ind. Gas, 646. 

(198) Nelson (Bari) v. Bridport (Lord), 10 Beav. 305, 

(i98-a) Vembu Iyer alias Bamachandra Srinivasa Iyengar, 23 M.L.J. 638 = 12 

M. L.T. 547 = 17 Ind. Gas. 609. 

(199) Tindal v. Jones, 11 App, Br# (N.Y,) 258 ; Cyclopcedia of Law & Procedure, 
Yol. XI, Heading “Costs,” p, 65, 

(200) Watts 7. Penny, 11 Beav. 435; 18L,J. Oh. 150 ; 13 Jur. 578. See also 
Note (196), supra, 

(201) Rchinson v. Bosher, 1 Y. & C.0,0. 7 ; 6 Jur, 1006. A suit having been 
instituted on the authority of a reported oasej'whioh was afterwards reversed, the Court, 
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' In an English case the plaintiff was held entitleii to have Ms'dosfe' 
suit dismissed without costs, and without prejudice to a new suit, 
as he had been misled by the act of the Court. Extra costs Court, 
occasioned by a mistake of the master was, in one case, allowed to 
a creditor proving his debt against a lunatic's estate.^^Q^) But in 
another case the Court held that the rule that costs are seldom, if 
ever, allowed where there has been a mistake of the master, is no 
longer applicable since the Judicature Act, 1873 . <204) 

Where both the parties to a suit, misapprehending its nature, Goats - 
go to trial as if the suit were maintainable and fight upon false issues, miSake 
the party who ultimately succeeds will not be entitled to costs, as of 

right, as against the other.(205) 


Where the case of both parties was false, the Court would not Costs where 

allow costs to either side.(205-(i) bothpartL 

is -false. 


after looking simply into the record, dismissed it without costs. Sutton Harhouf 
Improvement Co. v. Hitchens^ 15 Beav, 161. A decision, on the authority of which a 
suit had been instituted, being overruled, the plaintifi offered to have his suit dismissed 
without costs : field, that this was no answer to a motion to dismiss for want of pro- 
secution, and that the plaintiff must either proceed or have his suit dismissed on the 
usual terms. Lancashire and Yorkshire By. v, Evans. 14 Beav. 529, though a suit has 
been filed on the authority of a reported case, which is afterwards reversed, it was held 
that the Court has not jurisdiction to order that the suit shall be dismissed without 
’costs, Cronin v, Murphy. 1 Ir. Ch. R. 233. 

(202) ListerY. Leather. B 3m. (N.S.) 433 ; 6 W.R. 666 (Eng.) . 

But see also Busaini Begum v. Collector. 9 A. 11 ; on appeal 9 A, 665, where the Court 
seems to have been of opinion that the losing party must bear the costs of the success- 
ful party incurred through the error of the Court. 

(203) Buckle. In re. 1 Russ. & Sd, 363 ; Ajoodhya v, Daibee. 3 Agra Rev. 5. 

(204) Sparrow v, Bill, 7 Q.B.D, at p, 368,.. 

(205) Shah Muhammed v. Kashi Das. 7 A, 199~A.W.N. (1884) 338. The follow- 
ing remarks of Petheram, O.J., in the course of the judgment may also be noted ; “If 
the suit had been properly framed, that issue should be tried. But the persons con- 
ducting the litigation mistook the powers which the Courts have ; and instead of bring- 
ing a suit for trespass or asking for an injunction to prevent persons from trespassing, 
they brought a suit against persona who had never interfered with the steps at all, and 
prayed for an injunction against the whole world. Now, no Court in existence has or 
can have such powers, and therefore the suit must be dismissed. Then it is said that, 
this being so, the defendants should have their coats, and that would be proper if at the 
beginning the defendants had taken the point that the suit was not maintainable. But 
instead of doing so they fought the case all along as if the suit was maintainable, and 
upon a false issue. The litigation, owing to the mistake of both sides, has been wholly 
fruitless, I think therefore that both sides should pay their own costs,” Per Petheram, 
C.J., in Shah Muhammad v. Kashi Das, 7 A. ISS^A.W.N* (1884) 338. See also oases 
noted under Eef, (252), infra. 

{205-a) Nihal Singh v, Mai Singh 160 P»WfB» 1915. 
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Costs of ooiiu- A defendant who colludes with the plaintiff and induces him to 

Siva suit. fQj, yg benefit may. be ordered to pay the costs of the 

co-defendantJ^o^"^) 

Coats wheni The question whether the existence of a difference of opinion 
among Judges is any reason why costs are not to be awarded to the 

nion among successful party, arose in some of the early cases that cam.e before 

Judges, Supreme Court of Calcutta. A general reading of those old 

reports shows that there was a difference of opinion on the subiect. 
In fact, as in the case of all other questions relating to the subject 
of “ costs ’’ the only safe rule is to leave the awarding of costs to 
the discretion of the particular tribunal by which the action is tried 
and not to fetter it by any hard and fast rules. In the case of Bryce 
V. Smith (206) which was decided as early as 1830, the opinion was 
generally expressed that the Court will not generally give costs to 
either party, when there is a difference of opinion on the Bench.'’'(207) 
The following observations of the Court in the course of the 
judgment may well be noted : The 14th clause of the Charter of 

this Court, which is the passage that gives us the power to award 
costs, and without which we should not have had that power, says that 
we may award costs between party and party, such as we may think 
it just that one party should pay to another. It does not say that 
we are bound by the English Statutes on the subject, and it has 
never been thought that the statutes of England as to costs applied 
here. It is left to the Court to consider what is just, and it is only 
where we think it just that we are to give costs. There is an end 
therefore of the argument of the plaintiffs counsel derived from the 
statutes he hAs quoted. There is no inference that can be drawn 
from the practice of the English Courts under the statutes that can 
be binding upon us ; though it may be very proper to see what has 
been done there. We must consider what it would be just to 
direct in this case. I can state from my own experience, having 
sat nine years in the Courts in this country, that I have never 
known any other rule or any other practice to prevail, where there 
has been a difference of opinion on the Bench, except that which 
I have acted on in this case, namely, that we w^ould award costs, 


{205-6} Bhyroo v. Amoroodeh, Matsh 608 ; see also Muhammad Islam v, Bari, 16 
P.L.B, 19U ati p. 63 = 7 P.W,R. X&U. 

|206) (1830) Bignell 64 «1 Ind. Dec* Old Senes, p. 425, 

(207) Bryce v. (1830) .Bignell 54=1 Ind. Deo. Old Secies, p. 426. See also 

the same point fully discussed in the Bank of Bengal v, The United Company ^ 
reported ia the Ind. Deo, Old Series, Vol, I, p, 439 =» Bignell, p. 87« 
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against neither party, I have known that principle acted npon 
over and over again at Madras, and I know at home, wherever there 
can be a difference of opinion in equity, or in decisions on inter- 
locutory matters, where the costs rest in the discretion of the Court, 
that has been the practice observed. I think it a fair and proper 
rule to adopt as a general rule where the costs are left to the dis- 
cretion of the Court. I do not say that there are not exceptions to 
this rule, but as a general rule it is a rule that has been recognized 
in other Courts, and it is one to which, as far as I can see at present, 
I imagine I shall always adhere.”(208) 

This was the opinion expressed by the Supreme Court in 1830. 
In the same year the same Court had occasion to consider a similar 
question and their Lordships there laid down that it is not an 
invariable rule that costs will not be given where there is a difference 
of opinion on the Bench. ”(209) The same Court had occasion to 
express their opinion on this point a third time in a case that came 
up for decision in the year 1847. 

In that case the learned Judges observed that the established 
practice of the Court was that, where the Judges differed in opinion, 
each party should pay his own costs, although it certainly seemed 
fair that the winning party should be exempted from the payment 
of costs. As it had been the usual course, however, that where the 
puisne Judge differed no costs should be allowed to either side, their 
Lordships held that it must be pursued in the particular case before 
them.(2io) When the same question arose for the fourth time, their 
Lordships held that “ a verdict for the plaintiff, where the Judges 
differ, ought to carry costs, although the practice had usually been 
otherwise.” (211) 

The following observations of Perry, C.J., as to the reasons for 
giving the successful party his costs, although the Judges may differ, 
are also worthy of being noted : The awarding of costs in this 

Court is in the discretion of the Judges, but the rule which I have 
always endeavoured to follow since L have been on the Bench, is 


(208) Per Grey, O.J,, in Bryee v. Smitht (1830) Bigneii at pp, 61, 62 aM 63*=! 
Ind* Deo, OH Series, pp, 428 (429). 

(209) Dooheram v. Becoolloll, (1831) Morton 278 Ind. Dao. OH Series, p, 1054* 

(210) Per Pollock, OJ., in Eamlall Thahoor Beydass v. SoojamuU BhondmuUt 
(1847) 2 Horley Dig. 415 at p. 428 « 4 Ind. Deo, OH Series, p. 704. 

{211) {Dissentknie Yardley, J.) Eqmlal Thahursidas v. BulaMas Piiamber, 
(1849) Perry 0.0. 198 « 4 Ind' Deo, OH Series, p, 180i 
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derived from the analogy of the Statute of Gloucester. But, in 

cases where the two Judges are divided in their opinions, although 

the Charter directs that the judgment shall follow the opinion of 

; the Chief Justice, the ordinary practice has been that in such cases 

no costs have been awarded. This practice has always appeared to 

me to be injurious to the interests of justice, and to ha've been 

adopted rather from a feeling of delicacy between colleagues, than 

from a sense of what rigorous logic demands. Where two Judges 

are sitting on the Bench it may be taken a priori that the 

opinions of one Judge are just as likely to be right as the opinions 

of the other, and the opinions of the Chief Justice are entitled 

to no preponderance, except such as may be due to his (in 

most cases) longer experience in India. But, if the interests 

of justice require a rule to be laid down that in such cases the 

opinion of the Chief Justice shall prevail, it appears to me that 

the judgment should be treated as an ordinary judgment of the 

Court ; and, although, I am quite alive to the evils which ensue 

(especially in colonial Courts) where the Bench is equally divided, 

I do not think the evil will be increased, but, on the contrary, that 

it is likely to be diminished, by adding the responsibility which is 

thrown on the Chief Justice, when the costs of the cause, as well as 

the judgment, are made to follow his decision. As I have expressed 

opinions to the above effect more than once, both as a puisne 

Judge and as Chief Justice, and have never heard any argument 

against them, I thought the present case, which was going home on 

appeal, a fit opportunity for pronouncing what appeared to me to be 

the sound rule.'’(2i2) Where there is a difference of opinion among 

Judges on the question of costs, the opinion of the senior 

Judge would prevail under cl. 36 of the Letters Patent.l^^^.a) 

Plaintifi The fact, that an action has been brought without a previous 

suif ** wirhout defendant does not prevent plaintiff from 

previous getting his costs of the action if he succeeds.(2i3) 
notice. 


(212) Per Perry, OJ,, in Bamlal Thakursidas and others v, Dulabdas Pita^nberi 
(1849) Perry 0,0. 198 at 220 and 221=4 Ind. Deo, Old Series, pp. 201 (202). 

- (212 a) Ram Das Hajrav, Secretary of State^ 18 O.W.H. 106 = 17 G.LJ. 75 = 16 
Ind. Oas. 922. 

(213) Qoodheartv. Byett, 25Ch. D.182.; WUimm v. Oppenheim, 27 O.D, 260; 
but see the observations of Katy, J., in BoUy. Smith, 4 Times Rep. 329 and of Horth, J., 
in Walter v» Stiinko'pfff (1892) 3 Oh. 489 ; 61 D Cb, 521. The absence of a previous 
demand before bringing an action for, an in junetion will not prevent the plaintiS from 
bring given his oosfa (Rushin v, Mobimn» {IBBb) 2 T.L.B. 18\ Wittman y* Oppenheim^ 
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Though for a suit on a promissory note payable on demand no 
demand is necessary, and although the ordinary rule is that a debtor 
is to see the creditor and ascertain the amount of the debt and pay it, 
still in a suit without such demand, , the plaintifi will be saddled 
with costs if the debtor was willing to 

Where plaintiffs in an action for infringement of copyright 
Brought a suit without notice, and the defendant, as soon as he 
understood the circumstances, tried his best to undo the injury caused 
by the infringement : It was held, that the defendant must submit 
to the injunction and pay the costs.l^U) 

Where an action is brought by the plaintiff to enforce a legal Plaintiff 
right, such as an action to restrain the infringement of a very sR^all 
part of the plaintiff’s copyright, the Court will not, as a matter of <<0 ® 2 ifope a 
course, order the defendant to pay the costs of the action. 
when an action is brought to enforce a legal right, and the Court 
finds that there is some necessity for the action and that there is no 
misconduct on the part of the plaintiff, the Court has no discretion 
to refuse him costs. In an English case, defendants bought 
from a certain person at a small cost a box of cigarettes bearing a 
label which was a very close imitation of the registered trade-mark 
used by the plaintiffs upon the boxes in which they sold the cigar- 
ettes made by them. The defendants bought the cigarettes under 
the belief that they were made by the plaintiffs. The plaintiffs sued 

{.1884) 27 Oh. D, 260), even though such demand might have been made without any 
risk of thereby oausing the plaintiff ’s object to be defeated. {Goodheari v. Eyett, (1883) 

25 Oh. D. 182.3 But in a more recent case it was laid down by Kay, LJ., that ^‘the 
Goui’t always discouraged esoeedingiy the practice of one party commonoing a suit and , 
proceeding to litigate in a peremptory sort of way without first giving the opposite 
party the opportunity of submitting to his demands.” And although it is not the law 
that a defendant should always have notice of the intention to bring an action before it 
is brought, yet, when the course of conduct complained of has notoriously been followed 
for years, the defendants should have notice given or protest made to them before pro- 
ceedings are commenced. WaliBf Steinkopff, 1892, 3 Oh. 489 ; See also Beferenoe 
(213-a), m/rn. 

{213-a) Megkraj v. Johnson, 11 N.L.R, 189=31 Ind. Gas. 880 (following Jeamksa 
V. 7 B.H.O. 36.) 

WUtmami, Oppenheimi 54 L.J, Oh. 56; 27 Oh. D. 260; 50 L.T. 718 ; 32 
767:{Eng.), ; 

(215) Cooper V. (15 Gh. D. 50^^ and followed in 

V. Zammdar of Ecdahasth M, 340 (342, 343), and Upmann v. \Foresfgf, (24 Oh. D, 

231) observed on. Walter v. Steinkopff, hJ* Oh. 521 ; (1892) 3 Oh, 489 ; 67 L.T, 

184 ; 40 W.R. 699. 

(216) Cooper V, IVMmg/iaw, 49 L.J. Oh. 762 ; 15 Oh, D. 501 ; 43 B.T, 16; 28 

W. R. 720, cited and followed in Euppuswami ^amindar of Kalahasth 27 M. 341. 
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the defendants for an injunction to restrain them from infringing 
their trade-mark or selling the cigarettes. The defendants at once 
returned to their vendors the greater part of the cigarettes, and, by 
their affidavit, submitted to abide by any order the Court should 
make, but contended that they ought not to be made to pay the 
costs : It was held, that, under the circumstances, there ought to 

be no order as to costs.l^W) 


DeieuaaDt Similarly a defendant who insists upon his legal rights in a 

on hirs1.riot ™ which the Court considers he should not morally do so, will 

legal rights— not be allowed his costs.(2i8) 

Moral cosi- 
sideraiioos. 

Daienflant Where the defendant’s case is inconsistent, he may be deprived 

inconsistent of costs though successful.(2i8-a) 

case,' 


Defendant Reliance on the Statute of Limitations is not an admissible 

sSute of ground for depriving a defendant of his costs.l^w) 
limitation. 

Defendant The fact that the defendant raises what is called a technical 

onTteohifioai objection, as for instance a plea of the Statute of Frauds, is no 
ground to disallow him his costs, where he succeeds on such objec- 
statute of tion.^^^Q) In the case oi By as v. Sta;Qord Lord Fitzgibbon 
E’rauda, j ^ig^pp^-ove of any suggestion that a defendant, who 

succeeds upon a plea of the Statute of Frauds, is to be regarded as 
an unmeritorious litigant, and that he is only reluctani}ly to be 


allowed his costs. If a plaintiff attempts to enforce a bargain 
which is either avoided or of which the enforcement is prohibited 
by the statute, I am not prepared in effect to put a penalty upon a 
successful defendant for insisting upon his statutory rights/’C^ss) 


The Court enters into the question of costs only as incidental 
to its decision upon the merits of the cause. (223) The Court does 

thrmSsTf ZJpiiciwn V. Fom/er, (24: Ch. D. 231) 'di3cossed ; American Tobacco Co. v. 

the cause. Guest, 61 LJ. Oh. 242 ; (1892) 1 Ch. 630; 66 L.T 257 ; 40 W.E. 364 (Eug.). 

(218) Landed Estates Investment Go, v. Weeding, 21 L.T. 384 ; 18 W.R. 36 (Eng.), 
(218*a) TJmrao v. Lachhman, 8 A,L.J. 465 = 15 C.W.N. 497 = 13 C.L.J, 519 = 33 A, 

344 = 10 im. Gas. 285 (P.0.) = 9 M.L.T. 601. 

(219) Elms V. Hedges, (1906) W.N, 114 and see Granville v. Firth, (1903) 72 L.J. 
K,B, 152, C.A. As to the effect of success on other technical pleas, see oases noted 
under References (147) to (148-c), supra, 

(220) See Dyas v. Stafford, 9 L.R. Ir. 630, See also References (147) and (I48-c), 
supra. 

(221) 9 L.B. Ir. 530. 

(222) Fer Eitzgibbon, L.J., Dyas v, Stafford, 9 L R. Ir, 630. See also oases noted 
at References (147) to (148*c), supra.' 

(228) Qibspn v, Qra^Hey {Lo - &Madd» 365 (E.ng.), 


Where the 
Court 
does not 
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■not -deal , with the question of costs where it does' not adjudicate upon , 
the subject-matter of the suit.(^24) Therefore, where, upon a motion 
for an injunction to restrain a partner from dealing with: the' part-'/ 
nership assets, it was referred to arbitrators to take the accounts 
(that 'being the only question at issue), and the result was that a 
certain sum was due to the plaintiff : Held, that the Court, knowing 
nothing of the merits of the case, would make no order against the 
defendant in respect of the costs of the arbitration and award. (^25) 

Where a suit is dismissed on the ground that the suit does not lie, 
the Court ought not to look at the merits and disallow the costs of 
the defendant.(225-«) 

In one case, relief being granted on a ground not set out in the whera Gourfe 
pleadings, the Court refused to give costs.(226) oB^giouBd^^ 

Boli safe out , 

' in tbe , . 

pleadings, 

The fact that the Judge disapproves of the policy of the legis- Where Judge 
lature in enacting a Code on the provisions of which the successful 
party relies, is no ground to deprive such party of his costs. (227-u) Legislature, 

Where judgment is passed in favour of the plaintiff on an issue Where ^ , 
conceded by the defendant, and the other issues a.re decided on 
defendant’s favour, an order for costs may be made in favour of 

defendant. f227) 

Defendants disclaiming all interest may be dismissed with costs Where 
on motion by plaintiff ex without prejudice to the question aisoiaims 
how the costs shall ultimately be borne as between plaintiff and the 

other defendants. (228) iropertV* 

Where the party’s admissions and conduct induced the sup- Where 
position of his liability for a claim, the Court refused him his admissions 
costs, although the suit against him founded on such claim was 

dismissed.(229) supposition 

, ^ ^ ^ : '' ■ . ' of his .. 

(224) A^idrews Y, Morgan, ^ W.E. 14:6 (Eingth liability for 

m5)(lbid). ■ the claim. 

(225*a) Earn Das Eazra Secretary of State ^ 18 O.W.N. 106 — 17 O.L.J. 75 = 16 

Ind. Gas. 922, 

(226) V, 6 L.J. Oh. 100. 

(227) JSowhinsY, Stanford, 138 Ind, 267 ; 37 N.E. 794, See Cyolopcedta of Law and 
Procedure, YoL XI— Heading “ Costs,” p. >29' Note. ' A deposit of costs accompanied by* 
a prayer that they should be inquired into upon a particular principle does not imply 
an admission on the part of the depositor of his obligation to pay coats to the extent of 
the deposit. Rajah Leelanund Singh v. Court of Wards, M W.R, 387. 

(227*a) Secretary of State for India v. Venhaiesh, ^ Bom* L.E, 125. 

(228) Clements v. Clifford, 14 W.R. 22 (Eng.) ; Baity v, Lambert, 6 Ha. 178. 

(229) Sreenaih Boy v, Qoluck Chunder Sein, 16 W.B. 348 (Eng.). 
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Where 

plaintifi 

has good 

reason to 

think 

defendant 

liable. 

Defendant’s 

wrong 

committed in 
Ignorance— 
and being 
slight in its 
nature. 


Defendant 

not 

confining 
bis defence 
within proper 
limits, 


M , 

It 




I 


So also, in American case, where one party made an application 
to the Court in consequence of the declarations of the other party, 
although the application be dismissed, such other party was ordered 
to pay the costs of the action, ^^30) 

Where it appears that complainant had good reason to think 
defendant liable, the Court will not award costs against him, 
although unsuccessful, if defendant was in such a situation as to 
render it probable that he was liable on equitable principlesJ23i) 

Where the defendant has committed a wrong, but quite 
innocently and in ignorance of the wrongfal nature of the act, and 
the wrong itself is of a trivial nature, the Court will not award 
plaintiff his costs of the action, though he succeeds in the action. (^^2) 

Where an action is brought to restrain the infringement of a 
very small part of the plaintiff's copyright, the Court will not, as a 
matter of course, order the defendant to pay the costs of the action 
especially if the infringement by defendant was not deliberate, but 
committed in ignorance of the plaintiff’s rights . & (234) 

A suit was instituted on a mortgage against A, the executrix 
under the will of the mortgagor and entitled to a life estate in the 
property. B, 0 and D, the reversioners under the Will, were also 
joined as defendants. They pleaded that they were not necessary 
parties, but joined A in disputing the claim in suit. The Court 
below decreed the claim in full with costs against A but dismissed 
the suit with costs as against B, C and D. That if the 

reversioners had confined their defence to merely pleading that they 
were unnecessary parties, the decree of the lower Court could not be 
questioned ; but they having disputed the plaintiff’s claim in common 
with A, and having been unsuccessful therein, the proper order 
for costs would be to award them pleader’s fees, not upon the full 
amount of the claim, but upon one half of that amount. ^235) 

In the case of Lachmeswar Singh v. Manowar Hosseini^^^) costs 
were refused to a defendant on the ground that he set up as his 
defence, an exclusive title, in which he had failed. 

(230) Leonard v. Manard, 1 Hall (N.Y.) 200. 

(231) Olarh v, Beed^ 11 Pick (Mass.) 446, 

(232) American Tobacco Company v, Guest, (1892) 1 Oh, 630, 

(233 & 234) Walter v, BteinUpff, (1892) 3 Oh, 489 ; see also Befarenoe (232), supra, 

{235} Tara Brosumo Muhherjee v. Satish Chandra Singh, 4 C,W,N. 90, 

(236) 19 0. 263 (P,0.)«=19 I. A. 48=6 Sar, P.C.J. 133, 
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Where, in a probate action, the defendant fails to establish Defendant 
his plea of undue influence, the Court may, in its discretion, order the unsuooesefol 
costs to be paid out of the estate, if it finds that there are reasonable 

grounds for suspecting undue influence. (237) raasonable 

grounds. 

Costs are not to be charged against a defendant, upon a mere 
conjecture that he may have been concerned in an injury done to 
a plaintiff. (238) 

Where plaintiff has sued the wrong party, it is not a ground Defendant 
for depriving the successful defendant of his costs that he could ^lo^ymatlon. 
have informed the plaintiff . who was the proper party to be 
sued. (239) 


Where a plaintiff proceeds by too expensive a method toPiaintig 
obtain a relief which he could have obtained by a less expensive 
method, the difference caused by the two modes has to be borne . 
by the plaintiff himself though he succeeds. In an English case, method-' 
where an application was by petition and not by summons (as it 
should have been) the respondents having failed, had to bear the allowed, 
costs, but the extra costs, the difference between the costs of a 
petition and the costs of an adjourned summons, were ordered to be 
deducted. (2^<^) 


(237) Williams v, Cohere 67 L.T. 626. See also Orton v. Smith, L.K. 3 P.&M. 
23; Daws v, Gregory, h.B, 3 F. & M, 28; Bhortman v. Shcftman, 67 L.T. 717; 
Brown Y, Penn, 12 Times, Ref. 46 ; Browning y* Mostyn, 66 Ii.J.P, 37; Aylwin v, 
Aylwin, (1902) p. 203 ; Wilson v. Bassil, (1903) p. 239, Also, in cases where there are 
no reasonable grounds for snspioion of .undue influence, it Is open to the Goiirl to leave 
•the .costa to follow the event. Blach v. Cleland, 12 Times Ref, 63. In the case of 
Cummins Y, Murray, the judge, at the trial of the probate suit made a special order that 
the defendant who pleaded undue influence, but failed in his defence, should however get 
his costs out of the estate. Held, that, provided there were any- grounds on which feha 
judge could have made such special order, there was no juriadiction to Interfere with 
.an order made by the judge in the exercise of his discretion, It was held that probate 
suits were on a special footing in this respect. See Gummms v- Murray, (3906; 2 I.R, 
,S09.' 'Rut-see also In re Procfor,. 103 Iowa 232,' where it was bald by .the .American 
Court that the fact “ that the unsuccessful party defended the suit In good faith and on 
reasonable grounds is no reason to deprive the successful party of his costs, ” See 
Oyolopajdia of Law and Procedure, Yol. XI, Heading “Costs”, p. 27. 

(238) Elias Marcus y» Mukeroodeen Mohumed, (1850) 6 Sud. Dew. Ad^w, Bep. 
Bengal 70 = 11 Ind. Dec, Old Series, p. 54, 

(239) Westgate v. Growe, (1908) 1 K.B. 24, 

(240) Re Kellook (1887), *35 W.R, 695 (Eng.) ; Be Marlin and Varlow, (1895\ 
43 W.B. 247 (Eng.) ; Clark v. Ward, (1865) 14 W.R« 241 (Eng.); Kelsey v. Larkin, (1839) 
3Jur. 767; AtL'^Gen, v, BL John^s SospUal, ilB9B) 3 Oh, 151; Be Lancashire and 
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Although the plaintiff succeeds in a suit, it may be a good cause 
for refusing him costs that he adopted a more expensive remedy 
than was necessary; and under such circumstances he may 
even be charged with costs, 

Thus the prevailing party may not be allowed costs where the 
papers on which the motion is based are unnecessarily voluminous' 
and contain irrelevant matter. (243) 

“No person has a right to inflame his own account against 
another by incurring additional expense in the unrighteous resist- 
ance to an action which he cannot defend.” (244 & 2i6) ^ 

Yorkshire By. Oo. (1895), 72 L T. 627 ; axicl see Oumen v- Milhum, (1889) 42 Oh. D. 

424. See also London Steam Dyeing Co, v, Digby, (1888) 57 hJ. Oh# 505 ; Alien v, 

Oakey^ (1890) 62 L.T. 724 (psooeeding by motion instead of by summons) ; Johnson s, 

Mmm, (1889) 60 3u.T. 29 (aotioa fox redemption ; unsuooessM party only ordered to ^ 

pay such costs as be would have been liable to pay on a contested originating summons 
attended by counsel) ; Blackett v. Blackett, (1884) 51 L.T. 427 (action brought in 
Ch. D. for relief obtainable on summary application in the P,D. Ho costs on either 
side). As to the liability of plaintiff to pay the costs of party iinnecassarily added as 
defendant, see Melir Singh v. Devi Dyal, 38 P.R. 1912 = 19 P.L.R. 1912 = 32 P.W.R 
1912 = 13 Ind. Oas. 50. 

(241) Outtrinv. Graves, 1 Barb. Oh. (H.Y.) 49. 

(242) White v. Meday, 2 Edw. Oh. (H.Y,) 486. 

(243) Buffalo v. Scranton, 20 Wend, (N.Y.) 676, As has already been seen, the 
successful party is not- entitled to more than the necessary costs. ’ Thus costs may be 
disallowed in the following cases : — (i) Where the costs have been lavishly incurred ; 

(ii) Where costs v/ece incurred in proving points admitted by the other side; (ill) Where 
they were incurred in adduoirg overwhelming, or irrelevant evidence, {Bishenmtm 
Singh v. Land Mortgage Bank, 11 0. 244 (P.G.) = 12 I.A. 7 = 4 Sar, 588 = 9 Ind. 

Jur. 85, (iv) Where the defendant’s ple.adcr, who could have had the plaint rejected 
without trial, files a written statemetit rai.sirjg a variety of defences, but not raising the 
very point which ultimately causes the shipwreck of the suit, it was held that the 
defendant ought to bear the loss which his pleader, by dint of care, might have avoided. 

“To hold otherwise would be to make the plaiatifis answerable for the mistake of 
their adversary’s vakil.” Seeta Fatia v. Suryadumma, 18 M. 128 (130) ; Bun 
Baliadoor v, Lucho Koer, 6 0. 406; Hari Das v. Gamble, 12 B,H,G.R, 23; (v) So 
also where the plaintifi joins unnecessary parties, they must be discharged vdth 
costs upon him. Devarakonda v. D&varakonda^ 4 M. 134 ; SMint Buksh v. Lalla 
Ntmd Ram, 11 W.R. 48 ; Bkhen Dayal v. The Bank of Upper India, 13 A, 290 (295) ; 
sea Gour’s Transfer of Property Act, 4th Ed. Yol. II, 1439, A defendant, thoogh 
unnecessarily joined, wi.U forfeit his coats if he has resisted the claim on unsubstantial 
ground, and thus challenged issues. Beera Band v, Bme Khan, 72 P.L.S. 1905 ; 

But see &lso Mehr Singh v. Devt Dyal, 38 P.R. 1912 = 19 P.L.B. 19X2 = 32 .P.W.B# 

1912 = 13 Ind. Gas. 50, which was a case of the addition of unnecessary parties, 

(244 & 245) Short v. Kalloway, 11 A, & E. 29 ; Bonnbery v. Falkland Islands Co., 

IT O.B.H.S, 1 ; 34 E.J.G P, 84 ; Godwin v. Francis, L.B, 5 C.P. 296 ; Pow v. Dam, 

1 B. &S. 220; 30 LJ.Q.B, 257 ; the Wallsend, (1907) p, 302, 76 LJ.P# 67; or, by 
an unsuccessful appeal, fogan v. OuUon, 15 Times L.B, 33, Mayne on Damages, 

8th Ed,, 1909, p. 107. There are Several oases to be found in the reports of the old 
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Where, however, the law gives the plaintiff the right to choose 


Supreme aad Sudder OourliS. in wbkvh tbe principle of nofe allowing costs nnneoessarily 
incurred, bad been adopted by the courts in this country. A reference to ' those cases 
will show how longstanding and universal the law on the subject has been. We cdlleol ' 
hereunder some of the more important of those decisions m their chronological' order : 
—One ' exception being allowed, the Oourt will not go on further with the argument. 
Second exceptions allowed with double costs. Summr v. Manich Bhose, 1777 Morton 1160 = ■ 
1 Ind. Deo. 'OH Series, p. 1041. Where an ansv^er had first been filed without eounsers 
signature and' taken ofi the file for irregularity, and a regular ansv^er aflisrwards filed, 
and the fees of Court paid for both, the Oourt refused to order the fees of former answer 
to be refunded ; Rajah Beeje Govind Singh v. G. Beecl, (1S39) Morton 297 = 1 lod. Dee, 
Old Series, p. 1069. ' Eevenua sale--* Eeversal of decree for . arrears of- revenue—Auetion 
purchaser, relinquishment of land by— Sum due for Government revenues deduction 
of— Unnecessary filing of separate replies to separate appeals—Oosis, Musst, Gour- 
munnee v. G. Lamb and others, 4 Sud. Dew. Adaw. Eep.' Bengal (1845) 148 = 10 Ind. Dec. 
Old Series, p. 105, Costs—Oase compromised between plaintiff and some of the defend- 
ants— Party unnecessarily made deiendant entitled to costs. Radfm Govind Mitr v. 
Bhyrohe Ohunder Singh, 3 Sud. Dew. Adaw. Eep., Bengal (1847) 114 = 7 Sel. Ecsp, 345 = 

9 -Ind. Deo,, Old Series, p. 359, Costs were .allowed to a party unnecessarily made a 
defendant, in a case siibsequa,ntly compromised between the plaintiff and the other 
defendants. Radha Govtnd Miiier v. Bhyrnb Chunder Singh, (1847) 7 . Sel. 
Rep. 345 = 8 Ind. Deo,, Old Series, p. 262. This was an appeal from a deoision 
of the Principal Sadder Ameen of Bast Burdwan, The appellant sued respondent, 
among other defendants, for a very large amount. Bventually the suit was 
amicably settled by arbitration, and a razemamah, or deed of satisfaction, filed ; 
and the suit thus disposed of, half the coats were as usual returned. The res- 
pondent, however, had been unnecessarily made a defendant, and had no concern 
in the settlement of the claim s he therefore demanded his costs, which not 
being awarded, he appealed to the Sudder Court. As it appeared that he had 
been forced into Court unnecessarily, the Sudder Court, (present Mr. Gordon) 
remanded the decision for amendment. The Principal Sudder Ameen decreed the full 
amount expended by the respondent in stamps and half of his pleader’s fees, in fact ail 
that the respondents had been obliged to expend. An appeal was preferred on the 
futile plea that, because there was no condition in the rameenamah injurious to res- 
pondents, therefore the appellant was not liable for the respondent’s costs. The respon- 
dent, availing himself of the appeal, claimed a larger amount than that decreed to 
him, because he had paid to his pleader, according to agreement under Eegulation XII, 
1833, more than one- half of the prescribed amount of fees, which only had been 
awarded back to him. The respondent having bean forced into Court unnecessarily 
by appellant became most certainly answerable to him for whatever costs he 
was thereby obliged to incur, but for no more, as is clearly stated in the proviso, 
concluding clause 5, section 2, Regulation Xli, 1833. Consequently the appeal was 
dismissed with full costs, and the Principal Sudder Ameen’s decision affirmed. Badha 
Govind Mitter v. Bhynib Chunder Singh, (1847) 7 Sel. Rep. 345=8 Ind, Deo, Old Series, 
p. 262. Respondents unnecessarily filing separate replies to separate appeals, must pay 
their own expenses in regard to them, Collector of Dacca v, G. Lamb, d’C,, (1848)7 Sel. 
Rep. 624=8 Ind. Deo., Old Series, p, 398. The Court said in the course of the judgment 
in the above case The plaintifia have replied separately to the appeals of the talook- 
darst and their pleaders have applied for full costs on each appeal. This cannot be 
admitted. The talookdars appealed in order to procure exemption from payment of the 
sums decreed against them : and it was perfectly immaterial to the plaintifis whether 
they were exempted, or not, as, in the event of their not paying, the Government was, 
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one among a number of methods, it is open to him to adopt any of 
such methods and get the costs occasioned by such method. 

by the Principal Sodder Amean’e decree, chargeable with the whole amount. It would 
have been quite sufficient for theplaintiSs to have stated, in their reply to the Collector’s 
appeal, it was not necessary for them to reply separately to the other appeals. II they 
have gone beyond this, and incurred further expenses, it must be at their own risk, and 
they must pay their own expenses on the appeals of talookdars. See the judgment of 
the Principal Sudder Ameen in Oolkctov of Dacca v. (?. Lamb, (1848), 7 Sel. "Rep. 524 at 
642 =« 8 Ind, Deo., Old Series, p. 41L In a suit for the possession of land, from which 
the plaintiff alleged' he had bean dispossessed by the defendant, as well as for damages 
on account of the plunder of personal property, the lower Court decreed in favour of the 
plaintifi on both heads, giving wasilat also on the land. The defendant did not contest 
the plaintiff’s right of possession in the land, although he denied that he had disposses* 
sad him from it, But, in laying his appeal against the decree of the lower Court, he 
calculated the value of the appeal so as to include the right in the land itself, as wall 
as the awarded against him. B.eld that, as the only point, in the appeal 

connected with the land, was regarding the award of loasilat, the appellant, defendant, 
ought to have confined his appeal as to that part of the decree, to the amount of that 
award, and could not recover from the plaintiff, respondent, the costs of the excess valua- 
tion of the appeal, arising from the calculation having included also the right to the land, 
Bheebnath Ghose v. Degmnbur Ghose^ 6 Sud. Dew. Adaw. Rep. Bengal (1860) 310 « 
11 Ind. Dec,, Old Series, p. 261. Where a party, laying his appeal at a certain value, 
includes in such value an amount having reference to a portion of the decree of the 
lower Court hs does not conte&tt he must bear, although successful in his appeal, 
the proportion of costs arising from such amount which was in excess of the necessary 
charge of the appeal, having been brought into the valuation. Edioard Garstin r, 
L, Nurain Mundul^ 6 Sad. Dew. Adaw. Rep,, Bengal (1860) 564 =» 11 Ind. Deo,, 
Old Series, p. 468. A party, to whom possession of an estate had been given up 
by another, notwithstanding some previous disputes as to the execution of a oom- 
promise, sued for registration of his name as proprietor of the estate. The defence 
was that the action was unnecessary, as the plaintiff had only to apply, which 
he had omitted to do, to the Oolleotor as the proper officer for making registra- 
tion. The lower Court decided in favour of the plaintifi, awarding to him at the 
same, time the costs of the action. Held, that the award of coats in such a suit 
was improper, as it was incumbent on the plaintiff to apply for registration in the 
first instance to the oolleotor, and a suit in court would only have been necessary had 
the other party raised objections before the collector. Eunooman Pursaud v. Kaleeper^ 
saud, 6 Sud, Dew. Adaw. Rep. Bengal, (1850) 260 = 11 Ind. Deo. Old Series, p. 209, 
Appellants, drawing petitions of appeal at an excess over the legal stamp, or appealing 
at a value in excess of the sum actually sought to be recovered by the appeal, cannot 
recover costs arising out of such excess stamp, or valuation. Baboo Gunesh Duit v. 
Baj ah Eammrain Singh, (1850) 6 Sud, Dew, Adaw. Eep. Bengal 1 = 11 Ind. Deo. 
Old Series, p. 1, The plaintiffs charged with the due costs of the appellantj who had 
been made a defendant by them without suffiicient grounds. The appellant, however, 
to bear the extra costs in appeal, caused by his having laid it at an amount greatly in 
excess of the value of the lands in reference to which alone the suit had been brought 
against Mm. Pearee LallMmdul v. LoTcnath Haidar, (1852), 8 Sud, Dew. Adaw. Hep, 
(Ben,) 19 = 12 Ind. Deo. Old Series, p. 15. Special appeal to reduce costs on account of 
excess value of the stamp used in appeal. The respondent having yielded the point, 
decree accordingly. QopaulUsken Soar v. Kaderbuhsh (1864), 10 Sud. Dew. Adaw. 
Rep. ^Ben.) 212 = 13 Ind. Deo., Old Series, p. 916. 

(246) See Freasoh v, Loe, 26 WtRi 188 (Eng.) ; Cook v. Hem^s, W.N* (84) 76, 
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A plaintiff bringing two or more actions where one 'would 

suffice would be held liable to pay the extra costs.i^^’?) multiplying 

actions. 

The plaintiffs being guilty of oppressive conduct in bringing brf^g^ng 

several actions for small amounts, the Court deprived, them of their 

^ actions 

costSj although, judgment was signed in default of defence/'-^^®) for small 

amounts 
'against same 
' defendant— 
Oppressive, 

Where each of two co-sharers in a talooPc sued separately for co»«5uot. 
his share of the rent due from a tenant under a kabooleutf it was 
held that no more costs were to be awarded to the plaintiffs than if 
they had sued jointly. 

In an action for breaches of agreement to keep demise 

in repair, damages as claimed was 30Z, as estimated by plaintiff at action in 

trial it was 57, or 6Z, and as assessed by Judge, IL — It was held 

that the triviality of the action, the exaggeration of the damage, 

the bringing of the action in the superior Courts instead of in the 

inferior Court, in which it ought to have been brought, afforded 

sufficient ground for the exercise of the Judge’s discretion in 

ordering the plaintiff to pay to the defendant all the extra costs 

occasioned by bringing the action in a superior Court. (249) 

Where the defendant knowing that plaintiff was greatly , 

, i. I • • T Objeofeion by 

enhancing the costs by incurring unnecessary expenditure, does defendaufe to 

not object to such enhancement of costs or bring the same to the 

knowledge of the Court, such conduct on the part of the defendant unnecessary 

may sometimes influence the Court to make him liable for such 

enhanced costs. Thus, although as a general rule the respondent 

would not be made liable for costs occasioned by the inclusion of 

unnecessary papers in the record, yet, in one case the Privy Council 

did not deprive the successful appellant of any part of his costs, for 

the inclusion in the record of a bulk of papers absolutely irrelevant 

to the appeal, as the respondent did not in that case object to their 

mclusion.(250) 

(247) StQQ Muddooh v> Blachwoodj (W98) 1 Oh, p. 61. 

(248) Young V, Tho^mst {IS92) ^ Qh., IZi G A, 

1248-a) Pyari Mohan v. Qazi, 2 B n.B. A.O. 337=* 11 W.B. 270. 

(249) V. (1906) 2 I.R. 367. 

(250) Bi joy G opal Mukerji V, Srimali Krishna Mahishi, 9 Boni. L.R. 602s=34 
0. 3‘29*=4 A.L.J. 329 = 5 O.L.J. 334, P.O. So also where ihe objection regarding the 
insufficient stamp had not been raised in the lower Court, it was ordered that parties 
should such pay their own costs. Mohmi Eonmman Dass v . Mohunt Bhihun Bass 
(1852) 8 Sad. Dew. Adaw. Bep, (Ben.) 49 = 12 Ind. Deo. Old Series, p, 39, 
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ExpaBses^^ lu the case of Badische Anilin v. Levinstein Bowen, L.J. 
triX^£ wrong said It seems to me that, without laying down any hard and 
unMOessary ^^st line, or trying to fetter our jurisdiction at a future period in any 
issues, other case, we are acting on a sensible and sound principle, namely, 
the principle that parties ought not, even if right in the action, to 
add to the expenses of an action by fighting issues in which they 
are in the wrong. ”(252) 

Suooessfui The fact that the successful party elects to stand upon his 

to'submir to legal rights, and refuses to leave the subject-matter of the litigation 
arbitration, jjq arbitration of the Court, does not justify the Court in making 
an order depriving such party of his costs.(253) 

In a suit in equity where both parties are at fault, the Court 
will ordinarily require each party to pay his own costs, (264) or 
make each pay an equal share of the whole amount of costs taxed. (255) 
Sometimes, costs will not be allowed to either party as against 
the other where there has been a mis-trial resulting from a submis- 
sion of the case in accordance with their own stipulations. (256) 

Scandalous matter in an answer has been told to be a ground 
for withholding costs from a defendant, although he was success- 
ful in the suit.(25'?) 


Where both 
parlies are 
at fault. 


Scaudalous 
matter in 
pleading. 


Negligence 
of party. 


Where an appeal is remanded to the lower Courts because the 
appellant did not set out his case properly in the first Court and 


(251) 29 Cli. D. at p, il9. 

(252) Per Bowen; L.J., Badische Anilint eic» v. Levinstein (18S6), 29 Ch. D. at 
p. 419, G.A. In a recent case plaintifia being substantially successful, they were 
allowed the general costs of the action, excepting the costs of those issues in which the 
defendants had succeeded [Lechham'pton Quarries Co, v. Cheltenham Eurai District 
Council, (1905) 49 Sol. J, 618, G.A.). See also Shah Muhammad y. Kashi Das, 7 A. 
199-A.W.N* (1884) 338, noted as Ref, (205), supra, 

(253) Civil Service Co-operative Society v. General Steam Navigation Co,, (1903) 2 
K.B. 756. 

(254) Wilson V. Lyon, 61 Hi, 530. See also Nihal Singh v. Mai Singh, 160 P.W. 
R, 1916 in which a case where the case of both parties was found to be false and no 
costs were awarded. See also Ref. (205.a), supra, 

(265) Waller v. Jones, 107 Ala, 331. 

(256) Watts V, Tiitabawassee Boot Co., 47 Mich, 540. See CyolopfBdia of Law and 
Procedure, Vol. XI, Heading “ Costs,’* p. 37. 

(257) Mayhem v, Phoenix Ins. Oo», 23 Mich, 105. But see also Seth Sa 7 n v. Simon 
(1818) 2 Strange 45 — 6 Ind, Deo, Old Series, p, 256, Matter in an answer held 

scandalcus and impertinent ; but on account of the undue length cf the bill, not with 
costs. Beth Sam v. Simon Ayyes, (1813) 2 Strange 46 = 6 Ind. Deo. Old Series, p. 266. 
See also chapter on “ Amount and Allowance of Costs,” infra. 
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support it by proper evidence, the respondent would be paid 

his costs of appeaL(257"a) 

The nature of the business in respect of which the litigation Misleading 
arises, as also the publication of misleading advertisements calculat- 
ed to injure the opposite party, may be a ground for depriving a 
successful party of his costs. (258) 


The fact that a losing party was not allowed to cross-examine 
witnesses does not seem to be any ground to disallow the successful to cross- 

party his costs. <259) SSL 


In the absence of misconduct, a successful plaintiff in the action Witness 
will not, subject to the large discretion of the Court, be deprived 
of costs, simply because some of his witnesses have been guilty of 
exaggeration. (260) The case would be diflerent if the plaintijQf 
himself were guilty of gross exaggeration. -^oo-a) 

Where a bond is set aside as against public policy, at a suit of Costs refused 
ih^particeps criminis, no costs are given. (26i) Thus, it has been policy 

held that a person who is particeps criminis is not entitled to the 
costs of setting aside bonds given for an illegal consideration. (262) 

Similarly, the Court held that no costs should be given where both 
parties were engaged in manufacturing an article intended to be 
used to deceive and mislead the public. (263) in an English case, it 
was held that a third party assisting a person, in contemplation 
of bankruptcy, to withdraw property from his creditors, and who 
afterwards sets up a title in himself to the property against the 
assignees in a suit instituted by them, which defence fails, cannot 
claim to be reimbursed his costs out of a surplus of the bankrupt’s 
estate arising from the sale of that property. Public policy requires 
that he should not derive any benefit from such a transaction. (264) 

In some cases, although the Court gives the plaintiff a decree, where 
still it may refuse him costs in consideration of the fact that the . 

eutierea into 

(257 a) Lahshumanan GJutti v. MtUhiah Chetty, 18 M.L.T. 247 = 2 L.W, 755 = 30 
.'Jna. Oas. 785. ': . , ^ \ 

(253) Esicourt v, E&tcowt Sop Essence Co , (1875), Ij.R. 10 Oh. 276 ; Of. King and 
Co. V, Gdlard S Co,, am) 2 Oh. 1. 

(259) Cone V, Montgomery^ ^6 Ohi 211* 

(260) P<3r EekeDiiok, !!., in Lipman v. Pulman^ (1904) 91 L.T, 132. 

(260 a) See W/iis5wora v. (1906) 2 I,R. 367. 

(261) De6gn?iaTO v. Oir, 1 Ves. Sen. 277, 

(262) Morgan v. Brwsn, LI. & Gt Sug<3. 180. 

(263) Estcourt y* Estcourt Hop Essence Co,, 44 LJ, Oh. 223 j L.R. 10 Oh, 276; 

32 L.T. 80; 23 W.R. 813 (Eng.). 

(264) Tratt, E^ parte, 1 W.E. 116 (Eng.). ' 



92 


LAW OF COSTS IN BBITISH INDIA. 


[Chap. 


bargain into which he had entered with the defendant was usuri- 
ous in its nature.<265) Thus in many of the American States, there 
are express statutory provisions to the eifect that if usury be proved 
in an action on contract the Court may disallow costs either wholly 

or in part to the plaintiff though he may be successful. 

It has been held that “ it is inappropriate and contrary to the 
practice of the Court to investigate the merits of a case merely to 
determine the incidence of costs.”'26'7) As a general rule a cause 
will not be heard for costs alone.1263) As a matter of practice the 
Court will not hear a suit for settlement of costs only even on 
mutual consent.(269) In an early English case where it was found 
that the defendant had satisfied the plaintiff’s demand, the Court 

(265) Sae J. CarvMo v, Ii^urbibit 3 B* 202 = 4 Ind. Jur, 32. See Oases under Bel, 
(183), supra. 

(266) Garik v. Cooper, 12 Iowa 364 ; But in one of those States the rule is limited 
at least to the extent that the amount recoverable must he reduced by proof of usury 
made by the defendant, and a voluntary indorsement of the amount of usurious interest 
taken or retained by the plaintiff before trial will not bring the case within the rule so 
as to entitie defendant to costs or deprive plaintiS of costs. Whitten v. Palmer, 60 Me. 
125, In another state defendant recovers full costs if it be made to appear that 
usurious interest has been taken or reserved. Neel v, Clay, 48 Ala. 252). Qlbese statutes 
intend costs of the action and not merely costs incurred on the issue of usury. Cattle v, 
Eaddox, 17 Kobr, 307. See Oyolof seiia of Law and Procedure, Yo! XX, Heading ‘‘ Costs,” 
p. 45. 

(267) Mithalal alias Chuntlal v. Chunilal Nagindas, 4 Bom, L.B. 816, The foh 
lowing facts of the case extracted from the judgment may also be noted : “The plaintiS 
firm in this case claims to recover a sum of Rs» 7,985 from the defendant firm, the 
members of which are Shet Maneklal, an adult and Mithalal a minor. The defence of 
Mithalal is, that, though he is a sharer in the firm with Maneklal, the debt on which 
the suit is based was not one for which he could properly be made liable, as it was in- 
curred for the purpose of Maneklal’s separate and individual afiairs. This defence did 
not succeed in the lower Court and ordinarily it would have been nisoessary for us to 
determine whether the lower Court had rightly fastened the liability on the minor, 
Defendant 1, however, has since satisfied the decree, so there is now no question before 
us which we can properly try on its merits, for the satisfaction of the decree has 
absolved the minor defendant from all liability under it. The only course under these 
oiroumstances open to us is to confirm the decree, because it would be inappropriate 
and contrary to the practice of the Court to investigate the merits of a case merely 
to determine the incidence of costs We, however, wish it clearly to be under- 
stood that in affirming the decree of the lower Court, we in no way express 
an opinion that the conclusion of that Court was right. We accordingly confirm the 
decree of the lower Court, and order that each patty do bear its own costs of this 
appeal. The cross-objection calls lor no comment j the matter to which it relates was 
one within the discretion of the Judge and if that discretion was wrongly exercised 
through oversight the proper course would have been to apply to that Court for review.” 

(268) BlacUoood v. Gregg^ 1 Hay. & J, 310. 

(269) Boherts v, Boberis^ 1 Sim, & B* 39, 
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refused to allow the action to be proceeded with for costs. In a 
later case it was suggested that after, action brought, the plaintiff after 
receiving payment of his demands, may go on to trial, if the costs 
then incurred are not tendered. (271) An action must proceed till it is 
brought to its proper termination, or is stopped upon payment of 
costs. (272) When the demand of the plaintiff is submitted to, and 
the only question between the parties is the costs of the suit, the 
cause ought not to be proceeded with, but the proper course is to 
make an application to the Court to prevent the expense of further 

proceeding. (273) 

In a case where the parties compromised the subject-matter of Be opening of 
the suit, without providing for the costs, it was held, that the cause 
could not be afterwards heard, for the purpose of determining the 
costs alone, and it was struck out of the paper.^ 274 ) Where parties 

(270) Tapp V. ^Tanner, 20 L.J., Ch. 659. 

(271) V. Bo&inson, Baav. 84. 

(272) O^odMJiw V. Ormer, 18 Q B. 760. In a still later case it was laid down feliat 
though the substantial object of a suit be attained previously to the hearing, yet either 
party has the right to prosecute the suit to a hearing, in order to determine the 
question of costs, Morgan v. G E. By,^ 2 N.R 60. Thus in oue case a suit was filed 
in oonseqaence of a claim to a fund made by a defendant. The defendant, in his 
answer, disclaimed all right to the fund, but stated certain facts, as the ground for his 
not being ordered to pay the costs of the suit. The plaint. ffs entered into evidence by 
which they falsified those statements. The Court held that they were Justified in so 
doing, and ordered the defendant to pay the costs of the suit. Deacon v. Deacon, 7 
Sim, 378. So, also, where a debt is paid by a defendant without any knowledge of an 
action commenced, this is no defence to the aotion at the trial. Toms v. Powell, ^ 

Bast, 636 ; 3 Smith, 554 ; 6 Esp. 40. Again where the plaintifi commenced a suit and 
the defendant produced a receipt dated the same day, the receipt is no defence to the 
aotion without proof that the payment was mide before the plaint was filed. Godard v. 

3 Camp. 331. 

(TIB) Sivellv, Abraham, S Bedkv, o98, The following appears to be the practice of 
the English Courts Where upon an interlocutory motion in an aotion the plaintifi 
obtains the relief which he seeks, he is bound to make an application to the defendant 
to have the costs disposed of on motion, and unless he does so is precluded from having 
the extra costs occasioned by going on to trial. But if the defendant refuses to allow 
the matter to be disposed of on motion, or if there is any question remaining open bet- 
ween the parties to be decided, the case cannot be so dealt with, Sonnenschein, v. 

Barnard, 57 L.T, 712. Where the right of a party to an order for which he has given 
notice of motion is intercepted by a step taken by bis adversary, he is entitled to his 
costs ; but he should not bring on the motion, if the costs then incurred are tendered. 

Newton v. Bichetts, 11 Beav. 164. The plaintifi served a defendant with a notice of 
motion, but, before the motion was made, the defendant put in his answer : Eeld^ 
that the plaintifi had a right to bring on the motion for the purpose of obtaining the 
costs of it. Spooner v. Payne, 17 E Ch. 130 ; 12 Jur, 642. See Moody v. Eehberd, 

17LJ.,Ch. 24j 11 Jur.941. 

(274) Whalley v, Suffield {Lord)^ 12 Beav. 402. 
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. to a snit have compromised all matters in difference between theiOj 
the Court will not entertain the suit for the mere purpose of deter- 
mining the question of costs. (276) The rule that a Court will not 
entertain a suit merely for determining the question of costs 
applies only where there has been an actual settlement of the sub- 
ject-matter of the suit before the commencement of litigation J276) 

An order made on a party to a suit for payment of costs after 
taxation, with liberty to apply at the hearing for reimbursement, is 
intended to conclude all questions. He will not, therefore, having 
omitted to make any such application at the hearing, be allowed 
afterwards to open the question of costs, although, at the time of 
the hearing no taxation had been made of the costs to which he 
was liable under the order. (277) In an English case it was doubted 
as to whether it was regular to present a petition to come on with 
the cause on further directions, for the purpose of stating circum- 
stances occurring since the filing of the suit, with a view only to 
the adjudication of the costs of snit.(2i8) 

Datermiua- While the amount claimed determines what Court has jurisdic- 
amouoVfor amount recovered is the basis for determining the 

the purpose question of costs. (280) 

of fixing right ^ — — ^ ^ ^ : ^ — — 

to costs. (276) Nich:.ll$ v. Elford, 5 Jur, (N.S.) 26i. A suit was filed for an account. lu 

his answer the defendant, throwing on the plaintiS part of the blame of the circum- 
stances which led to the institution of the suit, paid the amount due from him as agreed 
by the parties, and the plaintifi accepted the amount without prejudice to bis right to 
the costs of the suit. Afterwards the plaintiff moved to stay all proceedings, and that 
the defendant might be ordered to pay the costs. The Vice Chancellor (10 W.E, 368 ; 
(Eng.) 6 L.T, 185) made the order as prayed ; but, on appeal, held^ that the question 
of costs would depend upon the merits of the case, the time for deciding which had not 
arrived, when the proceedings were ordered to be stayed *, and the Court, therefore, 
discharged the order of the Vice-Chancellor, but expressed a doubt whether the plain- 
tifi’s right to costs was wholly gone by reason of his agreement to settle the dispute, 
Wilde V. wade, 31 LJ., Oh. 568 ; 6 L T. 275 ; 10 W.R. 503 (Eng.). 

(276} Griffin v. Brady, 39 L.J., Oh. 136 ; 18 W.R. 130 (Eng.), In asuit to compel 
the defendant to deliver up certain deeds and execute certain conveyances, he having 
at last done what was required, and having been paid on the other hand a small part of 
his counter-demand : Held (notwithstanding the general rule as to suits which have 
been compromised), that the plaintifis were entitled to bring the suit to a hearing for the 
purpose of getting their costs, and decree against the defendant accordingly. IJb.) 
On this subject sea Yearly Practice, 1914, p. 1043 ; Mew’s Digest, Vol. IV, Cols. 707— 
708 ; Baniell’s Chancery Practice, 7th Ed., p. 959. Where an application is made for 
a new trial, and the application is opposed and a new trial is granted, the question of 
costs must not be left to abide the result of the new trial* Ramilton v. Seal, (1901) 
2K..B. 262. 

(277) Whalley v, Bamage, 8 L.T, 499. 

(278) Tanner v. Dancey, 9 Beav. 339. 

(279) Eastings v. Milk, 50 Nabr. 842. 

(280) Oyolopsedia of Law and Procedure, Vol, XI, pp. 45, 46. 
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Where there are several counts the recoveries on the different 
counts may be added to make up the sum necessary to entitle 
plaintiff to costs (281) ; and where separate verdicts are rendered 
against defendants sued jointly, the separate sums awarded may be 
added to make up such amount, (282) unless the action is one in 
which the defendants, could not properly be joined. ”(2B3) 

A Court has no jurisdiction to make persons not parties to suit Wbo liable 
liable for costs. ( 28 ^i) for costs. 

The general principle cannot be denied that Courts of Justice 
have only power to deal with persons brought before them by regular 
process of law, and they have not power otherwise than by such 
process to summon before them any persons they may choose, to 
answer for their misconduct. (285) 

There are, no doubt, exceptions to this principle such as the 
power to punish what is called ‘‘ Contempt of Court” and it has been 
considered that the High Court; on its Original Side has very wide 
powers in this respect. (2B6) 


The costs of an abandoned motion(287) are not costs in the Costs of 
cause.(288) As a general rule a party cannot abandon one suit or 

proceediBg. 


(281) Eilhnan v. Whitneyi 2 Allen (Mass) 268, 

(282) BmjJ'v. Jewetti 20 Misc. (N.X.) 35. 

(283) Bichards v, Scotty Ida (1901) 66, Pac. 433. See Cyclopcedia o£ Law and 
Procedure, Vol. XI, Headiog “Costs,” p. 46. Interest accruing after the judgment 
cannot be added to determine the amount for the purpose of fixing right to costs, Har^ 
vey V. Bangsj 53 Me. 514. 

(284) See Bam Cocmat v. Chund&r CantOf 2 App, Oas. 186 J cited in 20 B. 167 (169) 
See this subject fully discussed in Chapter II on “Who are liable fcr Costs,” in/m. 

(285) Bamnidhy Eoondoo v. Bajah Ojoodhyaram Khan, li B L.R. App, 37 (38), 

(286) Bamnidhy Eoondoo v. Bajah Ojoodhyaram Khan, 11 B.L.B, App, S7 (38, 39). 

(287) As to what is an abandoned motion, see Dan. Ch. Practice, 7th Ed., 1901, 

YoI.'I, Chap, xsii, s. 2. ^ - 

(288) Lewis v. Armstrong^ 3 M. & K, 69 ; see also Farquharson v. Pitcher, 4 Buss. 
510 ; Warner v, Armstrong, 4 Sims. 140. Under the practice of the Court of Chancery 
it was provided that, where a party gave a notice of motion, and did not move accord- 
ingly, he should pay to the other side costs to be taxed, by the taxing master, unless the 
Court itself should direct, upon production of the notice of motion, what sum should 
be paid for costs : B.S.G., 0. XL, r, 23. This rule is repealed by Buie of the Supreme 
Court, 1883, but it is believed that the practice is still followed: see Berry v. Exchange 
Trading Co,, 1 Q B.D, 77 ; Morg. Chy. Acts, &o. 478 ; Seton, 395. In taxing the costs 
of an abandoned motion, the costs of all work down to the time of any notice which 
stops the work are allowed, if reasonable : Barruon v. Leutnert 16 C.D, 559. 
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course of ' proceeding and adopt' another, without preYiously paying 
the costs Gccasiond by the abandoned suit or proceedings. (289) 

Where a suit is not decided on the merits after contest, but is 
withdrawn, the Court would act rightly in awarding the defendant 
only half his pleader’s fee as costsJ289 a] 

No one can be ordered to pay the costs of an parte 
application,(290) An absent party cannot be ordered to pay costs 
upon an ex parte application.(29i) But an order made on notice 
and continuing an injunction with costs will, in the absence of 
special directions to the contrary, include the costs an interim 
injunction previously obtained on ex parte application, (29 2) 

The Judge at the trial has power to deal with costs of inter- 
locutory applications (29^) according to his discretion. 

In the Court of Chancery, as is well known, costs of such 
applications have always been in the discretion of the Court, and as 
a general rule costs will follow the result.(2S4) 

(289) Davey v. Durrani^ 2 Ds G. & J. 506. If the costs not been taxed, the 
party must pay sufficient ‘sum into Court, Btirddl v. Bay, 33 Beav, 189 ; and see 
Bellchamber v, Giani, 3 Mad. 550 (Eng,). Seethe provisions of 0, XXtII, r. (1) of the 
Code of Civil Procedure (1908) and the cases under that rule collected in Sarkar’s 
Commentaries on the same, pp. 1031-2, 

(289-a) Collector of Muthra v. Ahmadi Bsgam, 5 Ind. Gas. 121, 

(290) Nokes v. Gibbon, 26 L. J. Ch. 208 ; 3 Jur. (N S.) 282 ; 5 W.R. 216 (Eng.), 

(291) Oast V. Poyser, 26 L.J. Oh. 93, 353 ; 3 Jur. (N.S.) 38, 

(292) Blahey v. Ball, 56 L.J. Oh. 668 ; 56 L.T. 400 ; 35 W.R. 592 (Eng.). 

(293) Arthur Napoleon Templeton v. Surgeon LkuL Col, Edward Laurie, 2 Bom. 
L R. 244 (253). 

(294) Bartley v. Wood, 13 L. J, Ch. 614 and Fervguson v. Wilson, L.R. 2 Oh. 92, 
cited in Arthur Napoleon Templeton v. Surgeon, Lieut, Col, Edward Lawrie, 2 Bom, 
L R. 244 (252). In Bodges v. Bodges, Jessel, M.R. said; The dismissal of an action 
with costs ought to include all costs reserved. I will give instructions to the Registrar 
always to insert, without any special directions, in all orders made in this branch of 
the Court the words including costs of ail applications ordered to stand over until trial 
and all costs reserved to be disposed of at the trial, so that it will be for the other side 
to show why they should not be put in,” Hodges v. Bodges, 25 W.R. 162 (Eng.) ; 
cited m Templeton V, Laurie, 2 Bom. L.R. 244(252). But in British N,P.P, A, v. 
Bywater, (1897) Oh, 532, Byrne, J., says : “ Where interlocutory applications have been 
ordered to stand to the trial and are not then mentioned to the judge, the oosts of suoh 
applications are to he treated as oosts in the action and taxed accordingly, and need not 
be mentioned in the judgment. Where interlocutory applications have been disposed 
of, but the costs have been reserved, suoh costs are not to be mentioned in the judgment 
or order or allowed on taxation, without the special direction of the Judge.” British 
N»P>P>A> V. Bywater, (1897) Ch. 632 ; cited in Arthur Napoleon Templeton v. Laurie, 
2 Bom. L.R. 244 (262). In Koosen v. Bose, 45 W.R, 337 (Eng.), it was held that where, 
on an application under 0. XIV, the Judge in Chambers has made an order as to oosts, 
the Judge at the trial has no jurisdiction to interfere with these oosts, Koosen v, Bose, 
46 W.R. B37 (Eng ), cited in Templeton v. Laurie, 2 Bom. L.R, 244 (253). 


CHAPTEEII. 

WHO AEE LIABLE FOE COSTS. 

Duty of Ooiirts to make order as to oosfes whan finally determining case. 

Persons who are parties to suit, generally liable for oosta. 

Hidden parties, when may be made liable for costs. 

(i) Jurisdiction of High Court. 

(ii) Jurisdiction of Mofussil Courts. 

(hi) No jurisdiction to make such order when suit no longer pending. 

Person setting Court in motion for improper purpose— Champerty and maintenance 
— ‘Ijiabiiity of. 

Persons interested on behalf of whom suit is brought but not joining or joined as 
parties— Liability of. 

Substituted parties— Liability of. 

Several plaintifia — Liability of. 

Several defendants — Liability of. 

Co-defendants— Liability of. 

Personal represeatatives, trustees and heir-at-law— Liability of. 

Assignee of decree pending appeal— Liability of. 

Party allowed to withdraw from appeal— Liability of, for costs of lower Court. 
Party compromising suit— Liability of. 

Appellant partly succeeding in appeal— Costs of. 

Joint Hindu family— Father and son— Liability for costs. 

Sometimes neither party is liable— Costs ordered to be given out of the fund or 
estate. 

Probate prooeadinga— Costa of. 

Guardian ad litem or next friend of minor— Liability for costs. 

Considerations in making guardian ad litem personally liable for costs. 
Unreasonable or improper suit instituted by next friend— Costs of. 

Intervenora— Liability of. 

Surety— Liability of. 

Attorney — Liability of. 

Application for coats should he made at the hearing. 


When an original or appellate Conrii finally determines a suit, Duty of Ooort 
it must decide that the costs should be borne by one or other of the 

.. 1 •. r*. , ' as to costs 

parties before it.d) Thus it would not be at liberty to declare when finally 

determining 

(1) Kashee Chunder Day v. BungsJm Buddun Day, 23 W.R. 89 ; Civ, Pro. Code^^^^* 

(1908), 0. XX, r. 6. See, also, Raghunandan Lai v. Eajendra Prosad Narain Singh, 

U O.W.N. 556 (657, 658) -11 C.L J. 207 = 6 Ind. Gas. 342. See, also, Oh. Ill « who are 
entitled to costs.” On the subject-matter of this Chapter see Danielhs Chancery Practice, 

7th Ed., 1901, Chapter XYIII, Sections II and III ; Eneyolopajdia of the Laws of 
England, 2nd Ed., VoL lY, pp. 44—49 \ Halsbury*s Laws of England, VoL XXIII, 
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suit, gene- 
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that the costs of the suit should be borne by the unsuccessful party 
in a suit to be thereafter brought,, because it might be that the suit 
would not be brought at all, and in that case there would be no 
execution, or the plaintiS and the 'defendant might be left to bear 
their own costs. % 

Just as the general rule as to the person entitled to costs is that 
he must be a party to the suit, so, the general rule is that the person 
who would be liable for costs must also be a party to the suit, (2) It 
has been said that “ Courts have no power except over parties to the 
record/’(3) An exception has however been made in the case where 
the party before the Court is a mere puppet in the hands of a stranger 
to the suit 

Sg. 324, 325, pp. 17S-180 ; Mews, Digest, Vol. IV, Cols. 710-725 ; Yearly Practice, 
19U. pp. 1045-1051. 

(1-a) (Ibid), The following observations of Jackson, J., in the course of the judgment 
in tbe above case of Kashee Ghu7ider Dey v. Bungshee Budden Dey^ may also be noted: — 
“ To the judgment was attached an order that the plaintiff was to be at liberty to institute 
a fresh suit in the proper Court within three months, and that the costs of that first suit 
and the appeal were to be paid by the party who should be unsuccessful in the suit so to 
be brought. The suit was afterwards brought and the result is that the plaintiff has got 
a decree, which decree has been in some respect modified by the final decision of this 
Court on special appeal delivered on the 7th July last. It is unnecessary to consider, 
therefore, the effect of the final decision of this Court upon the order in the first suit and 
the appeal, for this simple reason that we are of opinion that the order made by 
Mr, Wright, the Subordinate Judge, was made entirely without authority. It was his 
business as the appellate Court on the occasion to determine that the costs should be 
borne by one or other of the parties before him, as be was then finally determining tbe 
suit. He was not at liberty to declare that the costs of that suit should be borne by 
the unsuccessful party in a suit to be thereafter brought, because it might be that the 
suit would not be brought at all, and in that case there would be nc execution, or the 
plaintiff and the defendant might be left to bear their own costs.’* Per Jackson, J., in 
Kashee Chmder Dey v, Bungshee Budden Dey, 23 W.R. 89 at p. 90. See, also, Civ. 
Pro. Code (1908), O.XX, r. 6 ; Bagliu Nandan Lai v. Rajendra Prosad Nitrain Singh, 14 
O.W.N. 656(55?)«=11 O.L.J. 207. 

(2) See on this point Bevis v, Turner, 7 B. 484 at p, 486. 

(3) Bevis V. Turner, 7 B. 484 at p. 486, 

(4) See Bevis v. Turner, 7 B, 484 at p. 486 ; Amir Ali’s Civil Procedure Code, 
1st Ed., p. 201. By O. XVI, r. 54 of the English Supreme Court Rules “the Court or a 
Judge may decide all questions of costs as between a third party and the other parties 
to the action, and may order any one or more to pay the costs of any other or others, 
and give such direction as to costs as the justice of the case may require.” Under this 
rule, third parties, who bad in reality fought the plaintiffs and failed, were ordered 
together with defendants, to pay costs both of successful appeal and in Court below : 
(Edison and Swan United Electric Light Co. y. Holland, 41 Oh, D. 28, C.A.) In 
Bornby v. Cardwell, 8 Q.B.D. 329, C.A,, a third party was ordered to pay all the 
costs of the action, including the CQSts of the proceedings between plaintiff and defend- 
ant. Where a third.party was ordered to pay the costs of the proceedings taken to bring 
him before the Court, tbe order could not be varied on appeal, though by the subsequent 
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Persoas who without their consent are made parties to a suit 
in the appellate stage, are not liable for costs simply because they 
encouraged the plaintiff to bring the suit and provided him with 
the necessary funds. (5) 

The cases in which a person.who is not a party to the suit can 
be made subject to the order of the Civil Court are very rare, and 
unless such powers have been specially conferred upon the Civil 
Court by the Legislature, caution must be exercised before assuming 
tbem.(®i • 

As an ordinary rule, only the parties to a litigation can be 
made liable for costs, but, in exceptional cases, a Court may make 
a stranger to a suit liable for costs.W 

The question whether the Court has pow’er to make certain Hidden 
hidden plaintiffs responsible for the costs of an unsuccessful litigation be made 
in which they put forth certain others as nominal plaintiffs on 
record, arose in a case which came before their Lordships Peacock, diction of 
Norman, and Phear, JJ., of the Calcutta High Court as early as 

judgment the action had been diemissed against him with costs : Beynon v. Godden^ 

4 Ex, D. 246, O.A, ; but, semble, tfie costs of the interlocutory proceedings should have 
been reserved. For cases in which defendant has been ordered to pay costs to third 
party, see Dawson Shepherd^ 49 LJ. Exch. 629; 28 W.R. 805; 42 L.T. 611; 

Yorkshire V/agon Co. v. Neivport Coal Co-, 5 Q,B.D. 268. (Seton’s Judgments and 
Orders, 6th Ed,, Vol. I, p. 256.) ....... .Whatever may be the respective rights and 

liabilities of each party to the other with respect to costs, yet, as far the Court and its 
officers are concerned, it has been held that in contemplation of law each party to a 
suit should pay the costs made by him as they accrue in the progress of the suit {People 
V. Harlow, 29 111. 43 ; see Court Fees Act (VII of 1870), Ss, 4 and 6), “Each party 
is primarily liable for costs made by himself to the officers or other persons rendering 
the services for which the costs were incurred {Exp> Ashley, 3 Ark, 63). In any event 
if costs cannot be made out of the party cast, the successful party may be compelled to 
pay costs made by himself,” {Superior Ct, Offiee v. Lochman, 12 N.O. 146) {Cleaveland 
V. Henderson, 4. Tex. 1S2), Cyolopfedia of Law and Procedure, Vol. XT, Heading 
“ Costs ”, p. 90 The Court has no jurisdiction to make persons not parties pay 
costs-" Ram Ooomar v. Ghunder Canto, 2 App. Cas. 186 (212) ; referred to in argument 
in Bamji v. ElUs, 20 B. 167 (169). An assignee by operation of law is liable to costs ab 
initio, A person who voluntarily makes himself assignee is a fortiori similarly liable 
{Watson V. BolUday, 20 Ch. D; 780 (786) ; Bomeman v. Wilson, 28 Ch. D. 63 (65) ; 

Harland v. Garbutt, Weekly Hbtes (1881), p. 8 ; Boynton v. Boynton, 4 App, Gas. 733-6 ; 
referred to in Eamji v, Ellis, 20 B, 167 (169)). Except possibly in a very extreme and 
exoeptioharbase a person assisting the plaintifi is not liable in respect of, and cannot be 
ordered to pay, costs unless he is made a party to the suit {Hayward v. Giffard, 

4 M. and W.194; Bam Goomar v, Ghunder Canto, 2 App. Gas. 186 (2J2); referred to 
in Bamji -7, Ellis, 20 B, 167 in 0), 

(5) Bohert Watson and Co, v, Burgobind Sookul, 22 W.B, 36. 

^ (6) {Ibid), 

(7) Balahhadra v. Badhashyam, 16 Ind. Cas. 381. {James Bems v; Turner, 7 B; - 
484, and Jointee Ghunder 8ein v. Anundo Ball Dosa, 14 W.B.O.C. 1, Bel on ,} , . 
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1865.(8) In that case, it was held, that, where a person is put forward 
as plaintiff, who has no interest of any sort in the subject-matter of 
the suit, and who is a mere name, the party using the name as 
plaintiff is guilty of contempt and abuse of the process of the 
Court. IS) It was held in that case that the High Courts (but not 
ordinary Courts) (^8) have jurisdiction to compel the party who is 
really the plaintiff to pay costs (in case the suit is dismissed) although 
he was not named as party in the original proceedings. In this 
case, a suit for possession of land was dismissed with costs ; and the 
defendant moved the Court to order two persons T and 8, strangers 
to the suit, to pay the costs due to him alleging that they were the 
real, though hidden, plaintiffs, and had executed a slham lease in 
favour of the nominal plaintiff who, on the strength thereof, brought 
the suit ; it was held that it was not competent to the Court under 
the provisions of the Code of Civil Procedure (ii) to pass such an 
order. It was not the intention of the Legislature to empower the 
Court to deal by its judgment in any suit directly with persons not 
before it in that suit. But the High Court, having the equitable 
jurisdiction which the Supreme Court possessed, were competent to 
pass the order, it having been proved that the lease by them in 
favour of the nominal plaintiff was only a colorable transaction. (I2) 
It was further held that T and S, by reason of their having put 
forward a false plaintiff and a deed which they knew to have no real 
foundation, were guilty of contempt and abuse of the process of the 
Court, and that, therefore, the Court had jurisdiction to order them, 
as real plaintiffs, to pay the costs of the suit to the defendant. CS) 

The following observations of Phear, J., in the course of the 
judgment may wed be noted. His Lordship said : — “ The present 
application is by way of motion calling upon Juggut Chunder Sein 
and Jointee Chunder Sein, strangers to the record, to show cause 
why they should not pay the several defendants their costs of the 
suit. Mr. Bell, in showing cause against the motion, made the 
preliminary objection that the Court had no jurisdiction to entertain 
the application. 

(8) Jointee Chunder Sein v. Anundo Lai Das, 14 W.B.O.G. 1. 

(9) 

(10) Ram Mdhee Koondoo v. Ajcodhya Bam^ 20 W.B, 123 = 11, B.L.R. App, 37. 

(U) Act Vni of 1859. 

(12) Jointee Chunder Seinv, Amndo Lai Das, 14 W.R.0.0, 1; see, also, Bala- 

bhadra Singh v, Radha$hyam Singh, Wind* ' 

( 13 ) - 
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It is obvious that the question thus raised is a most important 
one, considering how great are the facilities for vicarious litigation 
of a vexatious and harassing nature which exists in this country, 
and therefore how desirable it is that this Court should have in its 
hands all reasonable means of visiting the real party, and not the 
ostensible party only, to the suit, with the consequence of failure. 
It is true that the Court probably has in all cases the power to stay 
proceedings at the instance of a defendant, until the third person 
other than the plaintiffs give security for payment of the defendant's 
costs ; but this does not avail to give a relief to the plaintiff or to 
the defendant when, in the course of the trial itself, it for the first 
time turns out that the other party is a man of straw and merely 
the representative of a third person who is actually pulling the 
strings of the litigation. 

It is said in opposition to the rule that the power of the High 
Court to deal with the matter must be sought in the provisions in 
this behalf of Act VIII of 1859, and that these do not enable it 
after judgment to saddle any one with the burden of the costs who 
is not a party in the cause. Section 187 of that Act appears to be 
the only one which bears directly on the point. By this it is 
enacted that the judgment shall in all cases direct by whom the 
costs of each party are to be paid, whether by himself or by another 
party, and whether in whole or in what part or proportion ; and 
the Court shall have full power to award and apportion costs in 
any manner it may deem proper. It seemed at first doubtful 
whether the Legislature used the words ** another party '' as equi- 
valent to another person," in which case the power contended 
for by Mr. Evans would undoubtedly be given to the Court by 
the express words of the section, or whether it intended they 
should be read as if identical, with ‘^another party " to the suit. 
I think, however, that I must attach the latter signification to the 
words, otherwise I should be attributing two meanings to party " 
in the same sentence ; for it is clear that costs of each party " 
must have reference to the technical sense only of the word. The 
last sentence in the section does not say anything to extend the 
area of the Court's action as regards the persons to be affected. 
The fiirst portion of the section directs that the judgment shall 
always contain an order for the payment of the costs of each party 
to the suit, either by himself or hy some other party or parties to 
&e suit,, and that eithejr wholly ot in part, v . Iftteir portion of ■ 
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the section only adds that the Court, in coming to that judgment, 
shall have the fullest discretion in regard to which it may treat 
the subject of these costs, and in determining the amounts to be , 
borne by the respective parties. It never could have been the 
intention of the Legislature to empower the Court to deal by its 
judgment in any given suit directly with persons not before it in, 
that- suit: 

On the whole, then, I conclude that Act VIII of 1859 does not 
confer on this Court the power which is invoked in this application. 
Am I obliged, therefore, to say that this Court does not possess the 
power ? I think not. The proceedings between party and party 
are, no doubt, regulated solely by Act VIII of 1859, but the remedy 
here sought is neither a step in the proceedings of any particular 
suit, nor one which can be made the subject of a separate plaint : 
it is rather of the nature of a substantive proceeding in personam, 
and it may well be that our equitable jurisdiction is sufficiently 
large to afford it. Now, by section 9 of the High Court Act, this 
Court has and can exercise all jurisdiction and every power and 
authority whatsoever which was vested in the Supreme Court, un-. 
less Her Majesty’s Letters Patent constituting the Court otherwise 
direct ; and certainly if the jurisdiction to entertain an application 
of this kind was vested in the Supreme Court, there is nothing in 
the Letters Patent, as far as 1 can discover, to prevent its devolving 
upon us. As to this, I should probably be bound, even if there 
was an absence of authority, to assume from the general words of 
the original Charter that the jurisdiction of the Supreme Court 
was co-extensive with that of Her Majesty’s Superior Courts at 
Westminster ; but an unreported case, Doe, d;c. v. Surroop Glmnder 
Ghose, was cited in argument before me, which clearly showed that 
the Supreme Court did, in fact, exercise the peculiar jurisdiction of: 
the English Superior Courts in regard to dealing with the subject 
of costs in ejectment suits. It is true that the ejectment-suit no 
longer exists in its old form, but is in all respects assimilated to any 
other civil suit ; and it might be argued that, as the jurisdiction in 
question originated in the specialities of the old form of proceeding,, 
it must be considered as, income sense, identical to it, and not self- 
existent ; but on this point, I think, I must follow the example of the . 
Superior Courts in England, who have decided that, notwithstand- 
ing the alteration of the nature of the action of ejectment there 
effected by the Common Law Procedure- Act, the jurisdiction re-; 
: m to them on the gro^und ihat Act reserved all power; 
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which the Courts previously enjoyed. . 'Similarly here, all previously 
existing powers of the Supreme Court are given to us ; and I am, 
therefore, of opinion that this Court has the same power of directing 
that the costs of any party to a suit for the recovery of land shall 
be paid by a person who is not on the record, as the late Supreme 
Court had and as the Courts at Westminster still possess and exer- 
cise, In coming to this decision, I do not disregard or infringe 
upon the precedents afforded by Evans v. Bees, and the cases there 
cited.” Then his Lordship went on to examine whether the facts 
of the case before him justified him in making the order asked for. 
On this question his Lordship said ; — I think I am bound on the 
authorities to do so, if I arrive at the conclusion that Juggut Ghun- 
der Sein and his son are the real plaintiffs in this suit ; and on this 
point I feel no hesitation. I look upon the conveyance-transaction 
as entirely fictitious. I do not go the length of saying that there is 
no such person as Bamasoondery Dossee ; but I am convinced that, 
if there is, she took no real part in the making of the conveyance. I 
should in all cases look with grave suspicion upon the circumstance 
of a suit in ejectment being immediately preceded by a conveyance 
to a purdah woman for the purpose of her being made the plaintiff, 
it being remembered how great is the difficulty of identification, 
and how impossible to enforce a process against her personally if 
such a course becomes necessary. But here, in addition, there has 
been long antecedent litigation followed by a sleeping on his rights, 
supposing he had any, on the part of Juggut Chnnder, until the end 
of this suit when he once more stirs himself to assert his title. 
Then suddenly comes the conveyance to this purdah wmman, of 
whom all the description vouchsafed us is that she is an inmate of 
Juggut Ghunder’s house. He can’t say why or when she came to 
his house, what her means are, or from whence she got the alleged 
consideration-money for the purchase. The making such a pur- 
chase at all with her eyes wide open, as Juggut Ohunder is careful to 
say, to all the facts of the case, is so extraordinary an act for a woman, 
thafi I could not help remarking to her Counsel on his opening that 
his client must possess a very adventurous and speculative turn of 
mind. I could understand an attorney of a certain class or some 
species of reversionary societies buying up or making bargains with 
regard to the prosecution of rights like those involved in this suit ; 
and I dare say transactions of this kind take place in Calcutta as well 
as in England. But it is simply unintelligible to me that an ignor- 
ant and purdah woman should voluntarily, and even against advice 
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as Juggnfc Chunder says, insist upon purchasing a Chancery suit, she 
herself having previously been entirely uninterested in the matter ; 
and the only motive which can be suggested for this pertinacity 
being the circumstance that a small portion of the premises sought 
to be recovered would aptly serve for carrying out a religious purpose 
said to be entertained by her. I will add that the identification of 
Bamasoondery Dossee, which forms a link in the chain of evidence 
offered to the Court, was most unsatisfactory to me. In short, I 
feel no doubt but that Bamasoondery Dossee, if such a person is 
connected with the suit at all, is entirely a sham plaintiff — a mere 
puppet in the hands of others. As far as I can judge, Juggut 
Chunder and Jointee Chunder are both directly interested in 
this suit, and are active promoters of it — certainly the latter is 
so. It may be that the vexation is brought about by some one 
not disclosed to the Court; and if so, I regret that 1 cannot 
reach him to make him in some degree responsible for this vexati- 
ous and harassing litigation which he has contributed to set on 
foot. However, as to Juggut Chunder and Jointee Chunder, I am 
clear that they ought, within the spirit of the decisions to 
which I have referred, to be made liable for the defendant’s 
costs, and therefore this rule will be made absolute with costs, 

(14) Jointee Chunder Sein ^. Amindo Lall Dass, 14 V7.E.O.C J. 1 {2). There was 
an appeal from the above judgment, on the grounds substantially that, as the appellant 
was not a party to the suit, the Court had no power to make him liable for the costs ; 
that, if the Court had sueh power, the order should have been passed at the time judg- 
ment in the suit was declared ; and that, after the decree had once passed, it could not 
be afterwards altered. The following are extracts from the judgments of the Appellate 
Bench : —Peacock, 0. J , said:— “Wa do not think it necessary to call upon the 
respondent in this case. We think that the order of the learned Judge was a very 
proper one, and is fully borne out by the evidence. If it were necessary to consider 
whether the late Supreme Court was bound by the decision in Hayward v. Giffard^ 
4 Meeson and Weis by, page 194, we might take further time to consider or look 
more minutely into the Charter of the Supreme Court. But whether the Supreme 
Court would have been bound by that decision or not, we think that the present 
case is very different from the case which has been cited. In that case the judgment 
of the Court was delivered by Lord Abinger as follows “If we were at liberty to con- 
sult equity and justice, we should probably make this rule absolute. But the authority 
of the Courts at Westminster is derived from the Queen's writ, directing them to 
take cognizance of the suits mentioned in the writs respectively, and thus bring the 
parties before them. This being so, they had no power to order any particular indi- 
viduabto come before them at their pleasure. In the present case, if it could have been 
shown that Spencer had committed any contempt of Court, or been guilty in respect of 
this suit of anything in the nature of champerty or maintenance, it would have been 
another matter;but we cannot make any order against an individual who is not party 
' to any suit before us, nor has bfeen guilty of any contempt, but merely because he 
.|i^.an Interest^in the event of the That ease, therefore, was determined on^ 
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In the later case of Boberi Watson and. Co. v, Ilurgobind 
SooJcul (22 W.R. 35) it was held that where the plaintiff died after 


the ground that Spencer had an interest in the event of that suit. In ‘2 Adolphus 
and Ellis, page 334, it was ruled that the Court would not order a person not a 
party to the record to pay costs in any action but ejectment ; and there, I think, they 
followed the rule laid dowu by Lord Abinger in the case referred to above. The 
learned Judge in that case having stated that the case would be dijSerent if the party 
had been guilty of any contempt of Court, let us see whether the parties who have been 
ordered to pay costs in this case have not been guilty of a contempt of Court, or at any 
rate guilty of an abuse of the process of the Court. This suit, although not an 
action of ejectment, is a suit to recover possession of land ; and I say it is a gre‘.?t 
abuse of process of a Court of Justice for a man to lease out land to another by a ficti- 
tious deed, for the purpose of imposing upon a Court of Justice, and making them believe 
that it was an actual conveyance whereon to commence a suit in his own name— more 
especially so if that conveyance is made to a woman from whom it is almost impos- 
sible to recover the costs of the suit if she should fail. Let us see if the parties in this 
suit have not been guilty of abusing a process of the Court, by putting forward a deed 
which they knew to have no real foundation, in order to avoid paying costs of suit 
in case that suit failed. The learned Judge says “ that the deed was a wholly fictitious 
one ; and from the affidavits before the Judge, there can be no doubt that the Judge 
came to a right conclusion upon that point. It is said that the son (Jointee Ghunder) 
ought not to have been made to pay the costs as well as the father (Jugget Ghunder), 
But the question is whether both father and son were not colluding together by endea- 
vouring to recover property in the name of the plaintifi in such a manner as to avoid 
being liable in the costs of the suit in case the plaintifi failed. Now, here is a fictitious 
deed prepared, which no one who reads the evidence can doubt *, and both the father and 
son were present at the attorney’s office where the deed was concocted, and where the 
son admits he gave full instructions to the attorney. He was, therefore, a party 
knowing full well that that deed was executed for the purpose of protecting a person 
(whoever he may be) from the payment of costs in the event of failure. I say that that 
is a gross abuse of the process of a Court, and that the Court had the power to call the 
persons before it, and tell them that they had been guilty of a contempt of Court, and 
that the Court exercised a sound and wise discretion in compelling them to pay costs, 

I therefore think that this appeal must be dismissed with costs, to be paid by both 
these parties,” H’S Lordship Norman, J., said “ I am entirely cf the same opinion,” 
In Marshall on Costs, page 446, it is said : “ The rule in all other actions than eject- 

ment is not to call upon a person for costs who is no party to the record.” This is 
stated in Haymard v, Gifford to be the general rule. But the judgment in that case 
shows that there are several exceptions to it ; and as regards ejectment, the Chief Baron 
points out that in ejectment the Courts take notice of the real parties litigant. There 
is no such limitation cf the rule to the cases of defendants in ejectment as was suggested 
by counsel for appellant. The case itself shows that, if a suit is brought by a person 
having a real interest, however small, in the event of the suit, the Court cannot enforce 
payment of costs as against a person who, being largely interested in the result, 
supplies the plaintifi with money, and otherwise assists him in carrying on the suit, 
Evans v. Eees^ A, and E., p. 167, where the plaintifi was a tenant from year 
to year, was a similar case. But in the case of the Queen v. Green (4 Queen’s 
Bench Reports, page 652) the Court made an attorney pay all the costs of an 
information. Sir William Follett in bis argument put the case thus : “ Where it 
is clear that a man of straw is purposely put forward, the real party ought to pay costs, 

■ and he cannot shelter himself by alleging that he meant only to act as attorney. Though ; 
ha acted in that capacity, the application is hot the less his own.’* Lord Denman said t 
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the filing of an appeal by him, the appellate Court cannot appoint 
another person as a party to the appeal in the place of the original 
plaintiff without such person’s consent, and cannot make such 
person, when so added, liable for costs, on the ground that the 
suit was financed and encouraged by him. An appellate Court 
cannot put on record a person, without his consent, as party to an 
appeal in the place of a deceased plaintiff appellant, and all that 
the Court can do in such a case, is to dismiss the suit for want of 

parties. (IS ^ i6) 

“ The question is wlaethee a person who, on a motion for gtiowarranio information, 
acta as an attorney, is oyi that account to avoid payment of costs when he has, in fact, 
been the relator, but has put forward another person in that capacity who is unable to 
pay costs. I have no doubt that he is liable, where it appears that he is actually and 
virtually the relator.” The Court, therefore, made the party in that case pay costs, not 
because he was attorney, but although he was attorney. Where a person is put forward 
by the plaintiS— who has no interest of any sort— who is a mare name— whose very 
existence is more than doubtful — the party using the name as plaintifi is guilty of 
a contempt and abuse of the process of the Court. The Court can and will compel the 
party who is really the plaintiff to pay costs, although he was not named as party in 
the original proceedings. Jointee Chunder Sein v. Anundo Lall Doss, H W.R.0.0. 
1 (3, 4, 5), N.B.—ln the case of James Bevis v. 0. A, Turner^ 1 B. 484 (486), 
Justice Scott delivering the judgment of the Bombay High Court said “ This (case) 
involves the question of principle whether persons, not patties to the record, can be 
made subject to such an order (i.e.) an order for the payment of the costs of a party to 
the suit, Under the Old Procedure Code of 1859 that perhaps was possible. Butin 
S. 2 IS of the new Code, the addition of the words ‘ to the suit ' to the word * party * 
seems to show that the Court no longer possesses this power. In England the 
general rule is that the Court has no power except over parties to the record. The only 
oases of exception are where the party before the Court was a mere puppet in the hands 
of a stranger to the suit.” Bat see also Balahhadra v. Radhashyam, 16 Ind, Gas. 
381, where the case of Jointee Chunder v, Anundo Lall Doss, 14 W.R O.G. 1, was 
followed and relied on. As to the circumstances under whicn a Court will order costs 
of the suit to be paid by third persons who are not parties to the suit. See also Srimaii 
Bama Sundari Dasi v. Ramnarayan Miiier, 8 B.L.R. App. 65. 

(16 & 16) Robert Watson and Co, v, Burgobind SookuU 22 W.R. 35. In another case, 
A,L-D. and others having got a decree in a suit in which S.B.D. o, pardahnasMn, was 
plaintiff, a rule nisi was obtained by them against J.G.S. and another, on the ground 
that he was the real plaintiff and S.B.D. only a nominal one. It appeared that S.B.D. 
had no means of her own, but lived in the house of J.G.S. , who could explain nothing 
of her oircumatanoes or why she was residing in his house ; but he stated that she had 
purchased the former plaintiff’s right in the suit against a decree, she having been 
previously uninterested in the matter, and the only reason suggested for her doing so 
was that a small portion of the premises in question would serve for carrying out a 
religious purpose said to be entertained by her. The Court found that S.B.D. was only 
a sham plaintiff, and that J.C.S. was the real one, and the rule was made absolute. It 
was held that the words ** another party in S. 187 of Act VIII of 1859 should be read 
as if identical with another party to the suit. ” Held, also, that the Court cannot, by 
its judgment in any given suit, deal directly with persons not before it in that suit; that 
the Court has the same power of directing that the costs of any party to a suit for 
, the recovery of land shall be paid. by who is not on the record, as the late 
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A person not on the record will not be ordered to pay the costs 
decreed against the defendant, when the defendant is a real and not a 
sham defendant, and himself did the wrongful act which constituted 
the cause of action, and has an interest in the subject-matter of the 
suit, and when the plaintiff was aware, before trial, of the circum- 
stances whereunder he afterwards sought to make such stranger 
responsible for the costs and might have added him as a defendant 
on the record. 

In this case a District Judge having dismissed a suit with costs, (ii) Jurisaic- 
and an appeal having been preferred against his decree, it was 
brought to his notice that one of the plaintiffs was an indigent person 
who had been put forward in the suit, two others being the parties 
really interested. Finding this to be the fact, the Judge ordered 
that the name of these two parties should be added to the decree for 
costs. It was held that the Judge had no power to make such an 
order, because the suit was no longer pending in his CourtJ^O) to make such 
Justice Markby said in the course of the judgment : — ‘'In this 
case it has been established to the satisfaction of the District Judge 
upon an inquiry instituted by him that one Earn Nidhee Koondoo and 
Bykunt Nath Koondoo, being desirous of entering into a transaction 
for the purpose of assisting certain persons called the “ Bhooyas 
in establishing their claim to certain landed property in Midnapore, 
agreed that they should receive, as a consideration for so doing, the 
half of any property that might be recovered in the suit ; and in order 
to carry out this arrangement, purchased from the Bhooyas at a 
nominal sum one-half of their interest in this property ; but the 
Koondoos, instead of taking a conveyance in their own names, and 
joining with the Bhooyas as plaintiffs in the suit, took a conveyance 
in the name of one Shama Soonduree, an indigent member of the 


Supreme Gourfe had, and as the Courts at Westminster still possess and exercise ; that 
the recovery of costs from the real plaintijS in a suit in which the plaintiff on the 
record is only a sham one is not a step in the proceedings in any particular suit, nor 
can it. be made the subject of a separate plaint, but it is of the nature of a substantive 
proceeding in personam and is within the equitable jurisdiction of the Court ; that if 
the plaintiff on the record in a suit be only a sham one, the defendant may proceed 
against the real piaintiS for coats ; that the real plaintiff, in a suit in which the one on 
the record is a sham plaintiS is liable for the costs, Bama Sundery Dossee v. dnun- 
dololl JDosSj Boutko O.G. 44, affirmed on appeal, Bourke A. 0.0. 96. 

(17-19) 8. N. Prankmnan Dasi v. Ahinash Chandra Moolmjee^ 9 B.L.R, 210 
(distinguishing Bama Sundery Dossee v, Anmdololl Doss^ Bourke O. C. 44 and 
referred to in James Bevis v, 0. A. Turner ^ 7 484). 

: <20) Bam Mdhee Koondoo v. Ajoodhya Bam^ 20 WiB« B.L.R. App. 37, , 
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family and dependent upon them for support ; and they caused the 
suit to be brought in her name and that of the Bhooyas jointly. 

‘‘ The District Judge has found that Shama Soonduree was 
thus put forward by the Koondoos in order to save themselves from 
having to pay the costs of the suits which were to be brought to 
establish the claim, in case they should be unsuccessful. The 
District Judge is further of opinion that Earn Nidhee Koondoo and 
Bykant Nath Koondoo are the real plaintiffs in the suit, though 
acting in the name of Shama Soonduree. 

“ Upon these facts being established, the District Judge directed 
that the names of Earn Nidhee Koondoo and Bykant Nath Koondoo 
should be added to the decree for costs, which the defendants had 
obtained in the two suits brought in the name of the Bhooyas and 
Shama Soonduree Dossee under the above arrangement, and which 
the District Judge had dismissed. 

‘‘ Having had the depositions taken by the Judge read to us, 
and having heard the arguments thereon, we have no reason what- 
ever to doubt that his conclusions of fact are fully justified by the 
evidence. 

“ The question for consideration is whether the District Judge 
had power to make such an order as was made by him upon these 
facts being brought to his notice. 

“ Whether or no, if the application had been made whilst the 
suit was still pending in the District Judge’s Court, the Koondoos 
could have been made liable in the decree for costs, need not 
now determine. 

No doubt the District Judge had facts before him which 
showed that Shama Soonduree’s ownership was a mere fiction; 
that, in fact, she was no more a reality than the eJohn Doe or Eichard 
Eoe in English action of ejectment, and possibly 

it might have been considered that, in making the Koondoos by 
name liable for costs, he was, in reality, only drawing up the decree 
in accordance with the real facts of the case- 

But, however desirous we may be to support the District 
Judge in checking an undoubted fraud, we feel unable to say that 
he had power to make such an order in the present case, because, 
when that order was made, the suit was no longer pending in his 
Court. The record had left his Court, and had been brought up to 
this Court upon appeal against the decree dismissing the suit. Even, 

, Judgei hafi powej: to draw up a decree 
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making the Koondoos liable for costs whilst the suit was still pending 
in his Court, it was clearly impossible for him to do so after it had 
been carried out of his Court into the Court of appeal. 

It was, however, contended that this was not really what the 
Judge intended to do ; that this order should be looked upon, not as 
a decree or as part of a decree against parties to a suit, but as an 
order made against the Koondoos, similar to the orders 

which have been sometimes made in the High Court on the original 
Side against persons not parties to the suit to pay the costs of a suit 
which they have promoted or instigated. 

“ It is not necessary for us on this occasion to examine 
accurately upon what ground such orders are made by this Court* 
The general principle cannot be denied that Courts of Justice have 
only power to deal with persons brought before them by regular 
process of law, and they have not power, otherwise than by such 
process, to summon before them any persons they may choose to 
answer for their misconduct. There are, no doubt, exceptions to 
this principle ; such as the power to punish what is called con- 
tempt of Court ; and it has been considered that this Court, on 
its original side, has very wide powers in this respect. But we 
do not feel justified in saying that the Civil Courts of the mofussil 
have these wide and general powers. If one such Court has them, 
all must have them ; and we think it must not be too hastily 
assumed that Courts of such various grades have all precisely the 
same wide and general powers as are possessed by this Court. No 
authority has been produced before us for holding that the mofussil 
Courts possess power to make an order in xocenam against persons 
who are not parties to a suit, such as the Judge has made in this 
case ; and no instance has been shown in which such powers have 
been exercised. Special powers to punish, by fine not exceeding 
Bs. 200, any person guilty of contempt in o'gm Court, or of undue 
arrogation of the authority of the Court, or of illegal execution of 
judicial authority in his own cause, were conferred upon these 
Courts at their foundation (20-a) and these powers have been since 
slightly extended by the Legislature. But no attempt was made 
to bring this case within any legislative provision. 

It was also contended for the respondent that no appeal lies 
to this Court against such an order ; or that, if it lies at all, it can 
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only be heard as part of the general appeal which has been preferred 
to this Court against the decision of the suit by the District Judge. 
But, whether an appeal lies or no, the matter having been fully 
discussed, and the order complained of having been made in a suit 
of which the record is now in this Court, we have no doubt that we 
ought to set it aside. But we do not think we ought to allow any 
costs ; for, though Earn Nidhee Koondoo and Bykunt Nath Koondoo 
have succeeded in setting the order aside, we cannot too strongly 
express our disapprobation of their conduct.'’(2^) 

On the grounds stated above, it was held in this case, that 
mofussil Courts have no power to make an order injjmnam against 
persons who are not parties to a suit, such as the District Judge 

made in this case. 122) 

Person Where the Court finds any person, though not a party to the 

i^molijon^oE suit, guilty of champerty or maintenance, and setting in motion the 
imprope^ process of the Court for improper purposes, such person will be 

Obamperty made to pay the costs of such proceeding.l^S) 

and main- 

tenanoe— 

Liability of. 


p Persons In the case of Sajeditr Baj v. Baichja Nath Deb and 

I ‘ which came before the Calcutta High Court in 1896, it was laid 

■ ' whom suit is down that persons on whose behalf a suit is instituted, but who did 
brought but . , „ 

not joining not themselves join as plaintiffs in the suit could not he made liable 

'iili 

jl Liability of* 

i’i In that case the plaintiffs 'respondents on behalf of themselves 

i ' 1' p:1 and of 12 others, 36 of whom had intimated their willingness that the 

I jil suit should be carried on by the plaintiffs, sued for the dismissal of 

I 'i a Mohunt and to set aside an alienation of property by him and 

jl i , obtained a decree. The purchaser of the alienated property appealed 

|ji I'ls to the High Court and the decree w'as set aside on the ground 

!, ! !![ that the suit was misconceived and was not one under S. 30 of the 

f ii Code of Civil Procedure,(24-a) and the judgment concluded by saying 

,;-r ii f, , . ^ — 

' ■' &l) Ram Nidhee Kootidoo 'I. Ajoodhya Bam Khan, UZ~11 B.h.'R, 

I I i|' / ‘ ' 37 (Per Markby, J.). 

■ (22) Bam Nidhee Koondoo v. Ajoodhya Bam Khan, 20 W.R. 123 « 11 B.L.R, App. 

I i- ' ■ 

] i, _ (23) Jugges&ur Coowar v. Promno Comar Ghose^ 1 Indi Jur. N.S, 282. 

lilt' :.r ■■ 1 ’ '' im lO.W.H. 65. . 


> (24-a) Of the Coda o£ 1882 

■ giya Eiooeduie (Act Y of 1&08), 


2 oorieSpOndiDg to 0. 1, r. 8 (1). of the present Coda of 
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merely that the appeal is allowed with costs, without specifying 
any names by whom such costs are to be paid. The decree when 
drawn up and signed named the two plaintiffs and the 42 other 
persons as respondents and directed the costs to be paid by the 
plaintiffs-respondents. 

It was held, that since the 42 persons did not themselves join 
as parties, nor were joined as provided for under S. 32 of the 
Code,(24-6) were not parties to the suit in the sense that they had any 
voice or control in the conduct of it, they may fall under the category 
of .persons interested under S. 30,(24-c) but not of party respondents ; 

. that the decree must accordingly be amended limiting the order 
as to the payment of costs to the plaintiffs Nos. 1 and 2.(25) 

Upon the substitution of a new partjr in place of the original Substituted 
party to a suit, tbe substituted party may become responsible ior ail Liability of. 
costs and the original party discharged 

(24-&) 0£ tha Code of 1882 corresponding to O. I, rr. 8, 10 and 11 of tbe present 
Code of Civil Procedure (Act V of 1908). 

{24-c) Of the Code of 1882 corresponding to O. I, r. 8, of the present Code of Civil 
Procedure (Act y of 1908) • 

j26) Sajedur Eaj Baidya Nath Dehand others , 1 G.W.N. 65. His Lordship 
Macpherson, J., said in the course of the judgment “Persons on whose behalf the 
suits were instituted, but who did not themselves join as plaintiSs in tbe suit, were not 
parties to the suit in tbe sense that they had any voice or control in the conduct of it 
or that they could be made liable for costs. Possibly the efieot of S. 30 might be that 
they would be bound by the decision, but it would not follow from that they were 
parties to the suit and S. 32 of the Code distinotly provides that any person on whose 
behalf a suit is instituted under S. 30 may apply to the Court to be made a party. 

That indicates that until he is formally joined as a party, ha is not a party simply 
because a suit may have been instituted by another person for their joint benefit. Nor 
does it appear that in the appeal which was preferred to this Court, these persons were 
treated as party respondents. The memorandum of appeal shows that the appeal was 
directed against plaintiffs 1 and 2 who had instituted the suit for themselves and on 
behalf of the persons whose names were given. It may safely be said that it was not 
the intention of this Court to make the persons other than the actual plaintiffs in the 
suit liable for the costs and the entry of the names of the 42 persons in the decree as 
plaintiffs respondents was clearly an error. Their names might properly be entered as 
persons interested under B. 30, but should not have been entered in the category of 
party respondents. We think, therefore, that this decree is not in conformity with the 
judgment and should be amended by limiting the order as to the payment of costs to 
plaintiffs 1 and 2 only, and not to all the persons entered in that decree as plaintiffs- 
respondents. As regards the objection that, if the peiitioners were not parties to the 
suit, they had no right to come here and ask for amendment of the decree, we think 
that as the decree makes them liable jointly and severally for the amount of costs, 
they had a right to come here and ask that it should be amended.” Per Macpherson, J*, 
in Sajedur Eaj v. Baidya Nath Deb^ 1 Q.W.N. 65 at p. 67. 

(26) Ex parte James, 69 Mo. 280 (American); Eamji Morarji v, E* Mllis^ 20 
B. 167. -.'V. - 
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Where several plaintiffs nnite in bringing an action and are 
unsuecessfol, the defendant is entitled to costs against all, (^*7) If 
two plaintiffs unite in an action (of ejectment) one count alleging 
title in one plaintiff and one in another, and the judgment is in 
favour of one plaintiff and against another, the defendant is entitled 
to costs against the unsuccessful plain 

Where one of several joint defendants is successful the plaintiff 
is entitled to recover of the others the costs incurred in the joint 
defence or otherwise, except such as may be separated therefrom as 
having exclusive reference to the defendant who is discharged. (^9) 
Under a statute requiring that all the obligors in a joint contract 
shall be sued together, including those who may have performed 
their part, in order that the latter may recover back what they 
have paid, in case it should be determined that they were not bound, 
the judgment for costs must be m solido, against those who have 
not performed their part. (30) It has been held that on judgment 
for plaintiff against several defendants who make the same de- 
fence, (3i) the costs will be decreed against them jointly and not 
apportioned among them. (32) If separate suits be brought against 
several defendants for a joint tort, the plaintiff may recover 
separately against each, but he can have but one satisfaction ; and 
he may elect de meliorihis damnis, and issue his execution therefor 
against one of them ; and the other defendants will be obliged to 
pay the costs of the suits against them respectively. (33) 

Where two or more defendants are sued upon a joint liability 
and one of them defaults, all the defendants are equally liable for the 
whole costs, where those who make a defence are unsuccessful. (30 
Where several defendants have a common defence and file separate 
answers, the Court will in its discretion charge them with the costs 
occasioned thereby. (36) 


(27) KnowUon v. PicrcBt 41 How. Pr, (H.Y.) 361, See also Sajedur Baj v. Boidya 
Natht 1 O.W.H. 65, noted supra* 

(28) Maybury v. Evans, 19 Wend, (N.Y.) 625 ; Cyclorssdia of Law and Procedure, 
Yol, XI,p. 94. 

(29) Sloan v. Par he, 2 Swan. (Tenn.) 62. 

(30) Drew v. AtcMson, 3 Rob# (La.) 140. 

(31) Eamesst* Stevens, 26 H.H. 117. 

(32) Barret v. Foley, (HJ. Ob, 1889) 17 AU, 667. 

; (33) Lmwg'ste V. BisJzop, i ?obns. (H.Y.) 290. 

-,(34); lYafWerv. 17How^,Pr.,(fe 

(35) BfluqfteZ V, Speers. E<i».{S‘04 281# 
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Where a person is brought in as defendant, he should not 
ordinarily be charged with costs adjudged by a previous decree 
against a co-defendant, (36) or for costs incurred before he was 
brought into the case. (37) 

Where a party is made a defendant without a cause of action Oo-defend- 
being alleged, his co-defendant should not be made to pay his costs liability 
which should be paid by the plaintiff. (38) 

A defendant who colludes with the plaintiff, and induces him 
to bring a suit for his benefit, may be ordered to pay the costs of 
his co-defendants in the Court below. It seems that he may also 
be ordered to pay the costs of an appeal by the plaintiff. (39 & m) 


(36) Williams v, Washington, d3 S.O, 355. 

{Bl) Kennedy Kennedy i 66 111. 190. 

(38) Bam Chunder Mitter v. Kisto Kaminee Dosseet 10 W.R. 194. The special 
appellant’s last objection is that ha ought not to have been made liable for the costa of 
a co-defendant whom the plaintiff terms a pro forma defendant, and against whom she 
has not alleged any cause of action in her plaint. We think this objection is good. If 
the plaintifi made a person a defendant without even going to the extent of alleging a 
cause of action, still less proving one against him, certainly it was most improper 
that the Court should make his oo-defendant pay his costs. It seems to us that the 
proper coarse would have been to dismiss the plaintifi’s suit as against the unnecessary 
defendant, and to make the plaintifi pay his costs ; and accordingly we think it right 
to order that the present suit be dismissed as against Tara Chunder Mitter, and that 
the plaintifi do pay his costs in all the Courts.— Bam Chunder Mitter v. Ei&io Kaminee 
Dossee, 10 W.R. 194 at 195 (N.B.). But the Court may in a proper case order one 
defendant to pay the costs of another defendant. See Bhyroo Baoot v. Baboo, Marsh, 
608 ; Budow V. Great Britain Assurance Society, 17 C.D. 608 ; Sanderson v, Blyth 
Theatre Co,, (1903) 2 K.B, 533. See Chapter III, infra, under heading “ Dafandant’s 
Costs.” 

(39 & 40) Bhyroo Baoot v. Baboo Anooroodeb Deo Narain Singhs Marsh. 608. Sir 
B. Peacock, 0. J. said in the course of the judgment “ The facts pointed out by the 
lower Court amount to such clear evidence of collusion and fraud that it is unnecessary 
for us to go into details respecting them. The appeal is, therefore, dismissed with costs 
and interest at twelve per cent, With reference to the costs in the lower Court, the 
Judge was called upon to make the defendant Anooroodeb Deo Narain Singh, as well as 
the plaintifi, responsible for them to the other defendants. The Judge refused to do so, 
considering that he could not make a defendant liable for the costs of his oo- defendants. 
But Anooroodeb Deo Narain Singh being a party to the suit, an express issue was 
raised as to whether the suit was not brought by the plaintifi in collusion with him, 
and that issue was found in the affirmative. S. 187, Act VIII of 1859 is very general, 
and we think we have the power under that section to order a defendant who colludes 
with the plaintifi, and induces him to bring a suit for his benefit, to pay the costs of 
his 00 -defendants ; as he colluded with the plaintifi there is no reason why the plaintifi 
should pay him his costs. We, therefore, order the decree of the lower Court to be 
amended, by declaring that the plaintifi shall pay the costs (with interest thereon at 
twelve per cent.) of all the defendants except the defendant Anooroodeb Deo Harain 
Singh, and that defendant, as well as the plaintifi, shall pay the costs of the 
ether defendants in the Court below with interest Jhexepn at twelve pr eent, 
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Where, in a suit to reco.ver, a sum of money on a hatJichUta 
against several partners,, .some of them denied the partnership 
and the liability, others admitting both, and the Court found in 
favour of the plaintiff, those defendants that disputed the liability 
and the partnership were' ordered to pay the costs of the other 
defendants.(^ii 

The general rule which gives the costs of the actiGB to the 
victorious party, and throws them upon the unsuccessful party, 
applies equally to cases in which the parties are suing or defend- 
ing in autre droit, and to those in which they are awi juris. 
Therefore executors, administrators, trustees, ^^2) or trustees in 
bankruptcy, (^3) instituting or defending in those capacities actions 
against strangers to their trusts, are subject to the same rules as 
to costs as they would be if they were suing or defending in their 
own right* Thus an executor or administrator instituting an 
action against a debtor to his testator’s or intestate’s estate, as he 
will, if he succeeds, be entitled, under the general rule, to the costs of 
his action from the debtor, so, if he fails, he must pay the costs of 
his adversary. (^5) Similarly a trustee for sale, instituting an action 
against a purchaser for the specific performance of his agreement, is 
liable to pay or receive costs from his adversary, in the same manner 
as a person instituting such an action in his own rightd^^) So, 
also, where a trustee, by refusing to join in a conveyance, rendered 

The defendant Anooroodeb Harain Singh was a respondent in this appeal. It is possible 
that, although the suit was brought in oollusion with him, this appeal has not been 
brought in oollusion with him, He might have been satisfied to let the decision rest as 
it was given in the Court below. We do not think it necessary in this case to order 
him to pay the costs of his co-respondents. But we wish to guard ourselves against 
any misunderstanding, and we think that a defendant who colludes with a plaintifi for 
the purpose of bringing a suit may be responsible for the costs incurred by the oo- 
defendants in all stages of the suit, including those of an appeal, in which ha is merely 
made a co-respondent.” Bhyroo Baooi v, Baboo Anooroodeb Deo Narain Singhs Marsh 
608. 

(41) Jiiggui Chunder Boy v, Boop Chand Shaw, 6 0. 811. 

(42) Lewin on Trusts, 10th Ed., 1200, 1201 ; and see Coverdale v, Mastmood, 15 
Eg, 121 (133) ; Seton 1694, where executors and trustees, who defended under an order 
were, though unsuccessful, allowed their costs out of the fund the subject of the suit, 

(43) Moms V, Cannan, 10 W.K, 689 (Eng.), but where the defendant be cami 
bankrupt during the suit, and the assignee continued the defence, the latter was only 
held liable for the costs to the bankruptcy : Foxwell v. Greatorex, 33 Beav, 845 ; but 
see Eglin v, Drydefi, 16 W.B. 837 (Eng.) ; Cooh v. Haihway, 8 Eq, 612 ; Borneman v^ 
Wilson, 28 O.D, 63. 

‘ (44) See Morg & Wurla, 396 ; Jones v. J., 2 De. G. J. & S. 294. 

(45) Westky v. Williamson, 2 MoH,;458. ^ 

Mdward$Y* ^ _ 
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a suit for the specific performance of an agreement necessary, he 
was ordered to pay the whole costs of the suit. W) The question 
whether a party who sues, or defends, in autre cfroi^, and is unsuc- 
cessful, shall be reimbursed his costs out of the estate which he 
represents, is altogether a different one the answer to which depends 
on quite different principles.!^®) There are, however, certain cases, 
arising from the character sustained by the party, in which the 
Court generally gives the costs to that party whatever may be the 
result of the action. One of these cases is where, under the 
practice of Courts in England, an heir-at-law is made a party for the 
purpose of establishing a claim against real estate ; it being the 
almost invariable rule of the Court to give the heir-at-law his costs 
of such a proceeding. (^3) In this respect the heir is more favoured 
than “ executors.” “Executors ” says Lord Hardwicke, “ shall'not 
have costs, because they may renounce ; but it is the law which 
casts the descent upon the heir, and that differs his case from the 
executors’ ; and if he has accounted, justly, for such money as is 
come to his hands, it certainly entitles him to his costs.”(50) 

A decree was passed against two defendants and both of them 
preferred an appeal. The first defendant died during the pendency 
of the appeal, and without bis legal representatives being brought 
on the record, the appeal was heard and decided on behalf of the 
surviving appellant and the suit dismissed with costs, and it was 
expressly stated in the decree that the appeal was prosecuted only 
on behalf of the surviving defendant. Held that it would be 
unreasonable to construe the decree as being intended to enure for 
the benefit of the first defendant also, and to consider that the 
decree appealed against was reversed in favour of his representative ; 
and that, therefore, the decree of the lower Court must be regarded 
as still in force as against the first defendant, and so his heir was 
not entitled to restitution of the costs levied from his father under 
that decree until he successfully prosecutes the appeal.isi) 


(47) Jones V. Lewis, 1 Cox. 199. 

(48) As to which see Daniairs Chancery Practice, 7th Ed., 1901, Chap. XVIIIi 
S. 3, pp. 987—1009. 

(49) See Singleton v. Tomlinson, 3 App« Ca, 404. And see as to the costs ot heir. 
at-Iaw, Morg. & Wurtz, 344— 351. A disclaihiing heir in a foreclosure suit is in the 
same position as to costs as any other disclaiming defendant ; Gray v, Adamson, 35 
Beav. 383. 

(50) Humphrey V, Morses 2 Atk* 408 j Popple y, Henson, 5 De. Q, & 8. 318. 

(51) Natesa Ayyar v. Annasami Ayyar, 25 M, 426 referred to in Pasupati Nath 
Bose y. Nando Lai Bose, 30 0. 718 (720). The following observations of their Xiordshipa 
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Assignee of iphe Court has iurisdiction to make an assignee of a decree who 

pending has been made a party-respondent liable for the costs of the suit 
LKiity of. initio, if he is made a respondent at his own desire in lien of the 
original plaintiff, or if, having been so made a respondent ex parte^ 
he actively supports the decreeJ^i 

Although the Court has such jurisdiction, the assignee of a 
decree, who is made a party-respondent in an appeal from it, and 
takes no step actively to support it, ought not to be ordered to pay 
costs. A person who takes an assignment of a decree already made 
takes a completely legitimate security, and ought not, as a rule, to 
be subjected thereby to liability for the costs of the litigation which 
led up to it, even though the defendant succeed in getting him 

made in invitiim a party-respondent. (52) 

But where, as in the present case, the assignee, although he has 
been brought upon the record against his consent, has taken an 
active part in the appeal, he may properly be ordered to pay the 


illiiiiililp 

•i'li ' ' - : 

I' 

1*1 


Davies and Bhashyam Ayyangar, JJ". may also be noted : — “It is contended by the 
petitioner, the appellant before us, who is the son and legal representative of the 
deceased first defendant, that in the appeal prosecuted by the second defendant alone, 
the whole decree was reversed and the suit as against both the defendants was dismissed 
and that consequently the petitioner, as the legal representative of the first defendant, 
is entitled to restitution of the amount of costs realized by the plaintifis against the 
first defendant only in execution of the original decree that was reversed in appeal. 
We are urjable to accept the construction placed by the petitioner's vakil on the decree 
of this Court, It is expressly recited in that decree that the appeal was prosecuted only 
on behalf of the surviving defendant and we must therefore construe the decree as 
linaited to his interests only. It would be unreasonable to construe the decree as being 
intended to enure for the benefit of the 1st defendant also, and to consider that the 
decree appealed against was reversed in favour of bis representatives. According to our 
construction of the appellate decree the decree of the Original Court must be regarded 
as still in force as against the 1st defendant and his heir, the petitioner, is therefore not 
entitled to restitution of the costs levied from his father under that decree until he 
successfully prosecutes the still pending appeal of his father. 3?he petitioner being a 
minor, the law of limitation will be no bar to his taking the necessary steps towards 
that end. I?hese appeals are therefore dismissed, but in the oircumstanoes of the case 
we make no order as to the costs of the appeals. Per Davies and Bhashyam Aiyangar, 
ifj. Natesa Iyer v. Annasawmi Ayyar, 26 M. 426 (428), 

' (51-a) Bamji Morarji y, J, E, Ellist^ 20 B. 167. The view that the Court has the 

power in appeal to bring on the record the assignee of the original respondent is 
supported by the decisions in Baja Bam Bhagwat v. Jihai, 9 B. 151 ; Bamji Morarji v. 
I.E. Ellis, 20 B, 167 and In the matter of the petition of Durga Prasad, 22 A. 231 (233) 
«A.W.H, (1900), 79. 


iB)' Bamji Mofarji^, J, JS, 
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appellant’s costs of the appeal, although he cannot be made liable 
for the costs in the lower Courts. (63) 

A person w’’ho was not a party to a suit in which a decree for 
costs and mesne profits has been pronounced but has subsequently 
acquired an interest in the disputed property by gift, cannot be 


(53) Bamji Morarji J, E. Ellis^ 20 B. 167. The Court said ia the oourse of the 
judgment in the above case Now, it is a well-settled rule that executors and 
trustees in bankruptcy and others suing in autre droit are liable for costs as though 
they were suing in their own right, and when,. pending a suit, they come in as plaintiJSs 
in lieu of original plaintiffs and adopt the proceedings, they become liable personally for 
the costs ab initio. See the earlier cases collected in Cook v. JSathway, L.R. 8 Eq. 612, 
and see Watson v. Holliday, 20 Oh. D. 780 (786), Borneman v. Wilson, 28 Oh. D. 53 
(55), Boynton v. Boynton, i App. Oas. 733 (735) DanielUs Chancery Practice, p. 1175 
(6th Ed,). It cannot, we think, be doubted that an assignee of a claim in suit, who in 
virtue of his assignment is made a party to the suit as plaintiff before decree, is liable to 
have the same rule as to costs applied to him. Seear v. Lawson (16 Ch. D. 121), is an 
instance of a person acquiring an interest in the subject-matter of the suit by assign- 
ment so being made a party. It shows that such parties are treated just as an executor 
coming in after the death of his testator or a trustee in bankruptcy coming in after 
adjudication would be treated, and we cannot doubt that the same rule as to costs 
would be applied to them. We have not been referred to, nor have we found a case in 
which the assignee of a decree has been made respondent, or in which his liability to 
costs has been dealt with. We think that, on principle, the Court has jurisdiction to 
make such an assignee liable for the costs of the suit ah initio, if he is made a respond- 
ent at his own desire in lieu of the original plaintiff, or if, having been so made a 
respondent ex parte, he actively supports the decree. In principle we can see no 
difference between his case and that of the trustee in bankruptcy who actively supports 
an erroneous decree in favour of the bankrupt. Admitting, however, the jurisdictions 
we think that the assignee of a decree, who is made respondent in an appeal from it, 
and takes no step actively to support it, ought not be ordered to pay costa. A person who 
takes an assignment of a decree already made takes a completely legitimate security, 
and ought not, we think, as a rule, to be subjected thereby to liability for the costs of 
the litigation which led up to it, even though the defendant succeed in getting him 
made in invitum a party respondent. In the present case the assignee company have 
taken an active part in the appeal, though they have been brought up on the record 
against their consent. It is admitted that they may properly be ordered to pay the 
appellant’s costs of the -appeal, but it is argued that they ought not to be ordered to 
pay the costs incurred in the Court below. There is this difference between this ease 
before us and that of an executor or trustee coming in and supporting the decree, that 
here the original plaintiff is still retained upon the record, and that the assignee 
company are only added as an additional security for coats already incurred or for those 
to be incurred in the appeal. We have felt great doubt upon the subject, but, 
on the whole, we think the defendant is not entitled, by bringing the assignee company 
upon the record against their will, to obtain an additional security for the costs which 
have been already incurred in the Division Court. The decree will, therefore, be drawn 
up making the Standard Oil Company liable only for the appellant’s costs of appeal and 
Ellis liable for the costs throughout. The costs of speaking -to the minutes will be 
'borne by tie ps^rtfes tespeotitely*” Bamji 7, MUk, 
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made liable for the costs and mesne profits so decreed, and the 
decree so passed cannot be executed against hiin.<5^) 

Where a decree of the High Court awarded costs to one party, 
and the decree as to costs was assigned to a third party who took 
out of Court in execution thereof the money paid in satisfaction of 
it by the judgment-debtors, and the decree of the High Court was 
afterwards reversed in appeal by the Privy Council with costs in all 
the Courts, it was held that the decree-holders had no cause of 
action for a suit against the assignee to recover from him the costs 
realized by him in the manner described above.f^S) 

(54) Mashoolc Ali Khan V. Jwala Buhsk, B Agra. 193. The Court (Morgan, C.J. 
and Spankie, J.) said in the course of the judgment The present appellants became 
in 1862, by gift from Musst. Roota Koower, interested in a portion of the property in 
dispute to the extent of 4 annas. At that time the state of the litigation was this ; a 
decree had been pronounced by the Sudder Court, which was appealed to the Privy 
Council. It may be that by virtue of this gift and the enjoyment under it, the appel- 
lants have coma under certain obligations to the true owners. If so, those obligations 
must be duly enforced before eSect can be given to them. The question now before us 
is, whether under the decree passed in the suit, to which they were not parties, and in 
execution of that decree the appellants can be made liable for the costs of suit and 
appeal, and for mesne profits. We think, they cannot, and we reverse the Principal 
Sudder Ameen’s decree.” See Mashook Ali Khan v. Jv;ala Buksh, 3 Agra. 193, 

(56) Lalta Prasadv* Sadig^ Busen^ 24 A 283 = 22 A. W-N. 47 ref. to Sadig v. Lalia^ 
20 A, 139. The following observations of Sfanleyi O J., and Burkitt, J, in the course 
of the judgment may also be noted The present appellants failed in their attempt to 
have execution of the decree of Her late Majesty in Council against Sadiq Husen, the 
respondent here. It was in that case held by a Bench of this Court, of which one of 
us was a member, that as Sadiq Husen was no party to the decree made by Her late 
Majesty in Council, that decree could not be executed against him. Being thus foiled 
in their attempt to proceed against the respondent by way of execution, the appellants 
have had recourse to this regular suit, by which they seek to recover from him 
Rs. 4,820-13, the amount of the costs in the Court of the Subordinate Judge in the suit of 
1888, which they paid into Court in July, 1891, when the original decree of the first Court 
was reversed by this Court on March 16th, 1891, and they were ordered to pay that sum 
as their appellants ’costs, and it was paid to the respondent Sadiq Husen pursuant to an 
assignment to him from the successful defendants-appellants Aziz-ud-din and Hafiz-ud- 
din. The plaintiffs here further ask for Bs. 4,068-11*6 interest by way of damages on the 
Rs.4, 820-13. In our opinion the decree of the lower Court dismissing the suit is right. The 
appellants appear to us to be on the horns of a dilemma. If they sue the plaintiff as a 
party to the litigation, which ended with Her late Majesty’s Order in Council, the answer 
is complete and is two-fold, namely, firstly, that in that case their suit is barred by the 
provisions of S, 244 of the Code ; and, secondly, that it is barred as a res judicata by the 
decree in the reported case mentioned above. If, on the other band, they sue defendant 
as a stranger to that litigation, it is difficult to see what cause of action they have 
against him, The appellants seem to have perceived this difficulty, for all they say is 
that ** they are entitled under the law and equity to recover.” We fail to see what are 
the facts on which the appellants can found their cause of action. What happened 
is» that respondent Badiq Husen purchased for a consideration (as found by the 
learned Subordinate Judge; in fehie; case) the tight to receive from the Court a 
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WHO ARE LIABLE FOR COSTS. 

A plaintiff settled the matt ers in dispute in a suit with all Party aijowad 

except one of the defendants, against whom a decree was made and fi^oxQ appeal— 
he was made liable for costs; he appealed, and upon his application 
at the hearing he was allowed to withdraw from the appeal and lower Court, 
was dismissed from the suit with liberty to bring a suit against the 
plaintiff, no order being made as to costs of the appeal : the plaintiff 
applied to execute the decree of the first Court for costs : the 
application was resisted on the ground that the order of the 
appellate Court relegated the defendant to the position of a 
stranger to the suit, and that, consequently, there was no decree 
against him capable of execution : it was /zeM, that the plaintiff was 
entitled to execute the decree for costs of the original Court as the 
effect of the order of the appellate Court was not to absolve the 
defendant from his liability for costs under the decree of the first 
Court. & 57) 


sum of money, being the costs due from appellants to Aziz-ud-din and Hafiz-ud- 
din, and he received those coats in cash from the present appellants though the Court 
in due process of eseoution. Now if Aziz-ud-din and Hafiz ud-din, instead of assigning 
to Sadiq Husen before execution, had themselves executed the decree for costs, and on 
receipt of the money had handed it over to respondent there and then, would the appel- 
lants here have had any cause of action against Sadiq Husen when the decree, in 
execution of which those costs had been paid, was subsequently reversed ? We think 
not, and we cannot see what difierenoe it makes that Sadiq Husen, acting under the 
assignment of those costs to him, asked the Court to pay them to him ; for we must 
assume that Sadiq Husen did not thereby become a party to the suit or a representative 
of a party. As the learned Subordinate Judge finds that consideration passed for the 
assignment, it may well be that Hafiz-ud din and Az'z-ud-din were in debt to Sadiq 
Husen, and discharged the debt by the payment made to Sadiq Husen through the 
Court, on the authority conveyed by their assignment. But how does that give any 
cause of action to the appellants against Sadiq Husain ? The order of Her late Majesty 
in Council gave the appellants a decree against Hafiz ud-din and Aziz-ud-din for the 
costs incurred by them in ail three Courts. We cannot understand why, having that 
decree in their hands, the appellants prefer to proceed against Sadiq Husen for a con si- 
derabia portion of those costs instead of against Hafiz-ud-din and Aziz-ud-din. The 
appellant’s decree is against the latter and not against Sadiq Husen, and that decree 
gives them a right to recover from Hafiz ud-din and Aziz-ud-din the very sum which 
they now seek to recover from Sadiq Husen, In our opinion the appellants have not 
shown any tangible cause of action against the respondent. We therefore dismiss this 
appeal with costs.) halta Pramd v* Badiq Eusen.^i k. 288 (289, 290 & 291) = 22 A, 
W.N. 47. 

{56<Sfe57) Balabhadra Singh v. Badhashyam Singhs 16 Ind. Gas. 381. The following 
observation of Mookerjee, J. in the course of the judgment may well be noted : — “ This 
appeal is directed against an order of the Court below refusing execution of a decree for 
costs. The respondent was the 10th defendant, in a suit brought by the plaintiff. He 
contested the claim, but a decree was made against him and he was made liable for 
costs. The other defendants settled with the plaintiff and as between them, a decree 
was made by consent. The tenth defendant theHAppealed to this Court. • At the hearing 
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Party : _ Plaintiff sued in forma pauperis for an account of her property 

received and unaccounted for by defendant. Defendant was guilty 
Liability of. failure to render a proper account. The parties had compromised 
the suit, the defendant paying a certain sum to plaintiff in considera- 
tion of plaintiff withdrawing the suit, but the costs of the suit 
had been left untouched by the adjustment between them. It 
was held that the Court had jurisdiction to make the party in 
the wrong, viz., the defendant who failed to render an account, 


" 1 




upon his application, he was allowed to withdraw from the appeal ; and ha was also 
dismissed from the suit with liberty to bring, if so advised, a suit for possession of the 
property in dispute against the successful plaintiff. The Court further directed that no 
order be made as regards the cost of the appeal. The question in controversy between 
the parties now is, whether the plaintiff is entitled to execute the decree for costa of the 
original Court against the 10th defendant. On his behalf, it has been contended that 
as he was dismissed from the suit, the position is precisely the same as if he had never 
been a party to the suit, and, that consequently, there can be no decree for costs against 
him capable of execution. In our opinion, this contention is fallacious. It need not be 
disputed that, as an ordinary rule, only the parties to a litigation can be made liable 
for costs. James Bevis v, Turner, 7 B. 484. The case of Jointee Chunder Sein v» 
Anundo Lall Das, 14 W.R O.C. 1, where Sir Barnes Peacock, 0. J., followed t»he deci- 
sion in Hayward v. Gifford, 4 M. ^ W. 194 ; 6 D.P.O. 699 ; 7LJ. (N.S.) Ex. !256 ; 
51 E.R. 6‘29, shows that the Court may, in exceptional cases, make a stranger to a suit 
liable for costs of the litigation, for instance, where the party on the record is a mere 
puppet in the hands of the stranger. It is not necessary for the decree-holder, however, 
to rely on this exceptional doctrine in the present case, because in our opinion, the 
respondent is not in the position of a stranger to the suit, He was a party to the 
litigation in the Court of first instance *, in fact, he was the sole contesting defendant* 
It was his opposition which protracted the litigation and threw the burden of costs upon 
the plaintiff. It is unquestionable, therefore, that in the Court of first instance, the 
decree for costs was properly made against him. The mere oiroumstance that upon an 
appeal preferred by him to this Court, he was dismissed from the suit, does not justify 
an inference that the Court intended to absolve him from the liability for costs tinder 
the decree of the original Court. The effect of the order of this Court plainly was to 
leave the question in controversy between him and the plaintiff open for consideration 
in a subsequent litigation ; but there was no intention to set aside the decree for costs 
made against him. The Court expressly stated, on the other hand, that “ except in so 
far as it is affected by this order, the decree of the lower Court will stand.” There is 
obviously no inconsistency between the decree for costs against the tenth defendant and 
the order that he be dismissed from the suit in order that all questions in controversy 
between him and the plaintiff made be left open for consideration in a subsequent 
litigation. In fact, it is not, and it cannot be, disputed that if the course ultimately 
adopted by the tenth defendant on appeal to this Court had been followed by him at an 
earlier stage of the litigation in the Court of the first instance, that Court might have 
left all the matters in controversy between him and the plaintiff open and yet might 
have made him liable for all the, costs, . In our opinion, the order of the Court below 
oannot be supported and must be discharged. The result is that this appeal is allowed 
and execution directed to proceed;. The appellant is entitled to the costa of this appeal.” 
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liable for the costs of the suit, that matter not being dealt with 

by the compromise. (^3) 


Although an appellant only partly succeeded in his appeal, 
whole of his claim having been opposed in the Courts below on an succeeding in 


untenable ground, it was held that there was no reason for departing appeai-Oosts 

from the general rule that the defeated party should pay the 

costs. 

Pending an appeal, the plaintiff, who was the appellant, died 
leaving one adult and four minor sons. The adult son prosecuted Father ^ and 


the appeal, which was dismissed, as was the suit in the Court below, fii^oosts. 


with costs. The decrees for costs were sold by the defendant to a 
third person, who caused certain property which belonged to the 
estate of the plaintiff to be sold in execution. Held, in a suit by 
the minor sons to recover possession of the shares in the property 
sold, that as all the sons were interested in the litigation ail their 
shares were liable for the costs, and the suit was dismissed. (60) 

The sons cannot succeed in exempting their joint ancestral 
property from being taken in execution of a decree for costs against 
their father when the* latter defended the suit representing his 

sons.(6i) 


(58} Bamjiurshad Jemadar v. Mt, Jumoona, 4 Sud, Dew, Adaw. Rep, Bengal (1848) 
408“10 Ind. Deo Old Series, p. 277. 

(59) Badhnpersad Singh v. Ba7n Parmeswar Singh, 9 G. 797 (P.O.) ~13 G.L.R. 
22 = 10 I A. 113 = 7 Ind. Jur. 216 = 4 Sar. P.O.J. 421. His Lordship Sir A, Hobhouse 
said in the course of the judgment- : — “ With regard to the costs of these latter proceed- 
ings, their Lordships have had considerable doubt, because the appellant does not 
wholly succeed ; but having regard bo the fact that the whole of the appellant’s claim 
was opposed in the Court below upon a ground which their Lordships think entirely 
wrong, they do not see sufficient reason for departing from the sound general rule that 
the party who is defeated in the controversy that is raised shall pay the costs. They, 
therefore, think it right that the appellant should have the costs of this appeal, and 
also the costs in the High Court.” Radhapersad Singh v. Bam Farmeswar Singh, 9 0, 
797 at p. 802 (P.C.) = 13 O.L.R. 22 = 10 I.A. 113 = 7 Ind. Jur. 216=4 Sar. P.C.J. 421. 

(60) Jutadhari Lai v. Eughoobeer Persad, 9 0. 508 = 12 G.L.B. 265. 

(61) Lala Bam v. Narain Singh, A.W.N. (1883) 201. One Khushali, the 
father of a joint undivided Hindu family, purchased on behalf of the family, out of 
family funds, the equity of redemption of a certain property. The mortgagee thereof 
brought a suit against Khushali for the sale of the property. Khushali defended the 
suit, and a decree was given against him with costs. As he failed to pay these costs, 
certain ancestral property belonging to the family was attached and sold. The sons of 
Khushali then brought this suit against him and the purchaser of the property, alleging 
that they were not bound by their father’s acts, and were entitled to recover the property 
which had been alienated in consequence of those acts. The Oouctof first instance gave 
the piaintifis a decree, which the lower appellate Court affirmed. The purchaser appeal- 
ed to the High Court. Oldfield and Tyrrell, J3., said in the course of the judgment : 


This appeal.mhstibe deoreedv The plaintiffs, sons of Khushali, sued to recover what 








122 


LAW OB' COSTS IN BRITISH INDIA. 


[Ohap. 


Certain persons who had applied for a succession certificate in 
respect of debts due to a deceased relative were successfully resisted 
in these proceedings by one L. They then sued L for a declaration 
of their right of heirship and the suit was decreed with costs against 
L- L who was living with his son and grandson as members of a 
joint Mitakshara family having died, the decree-holders sought to 
recover the amount of the decree from. L’s son and grandson : held, 
on a review of the authorities, that L’s son and grandson were 
bound to satisfy this decree.W^) 


has been found to be joint ancestral property sold in execution of a decree for costs 
against Khushali, The costs were decreed in a suit brought for the sale of some mort- 
gaged property, in 'which Khushali had bought the equity of redemption. It is found 
that the plaintiffs were equally with him owners of the said property, and it must he 
held that Khushali defended that suit representing the plaintiffs. Under such circum- 
stances the plaintiffs cannot succeed in exempting their joint ancestral property from 
being taken in execution. We reverse the decrees of the lower Courts, decree the 
appeal, and dismiss the suit with all costs.” Lala Bam v. Narain Singh, A.W.N. 
(1883) 201. 

(62) Paryag Sahu v. Kasi Sahu, U C.W.N. 659 = U G.LJ. 549=6 Ind. Cas. 268. 
The following observations of Chatterjee, J., in the course ^of the judgment may well be 
noted The main question of law raised in this case is whether a decree for costs 
passed against a Mitakshara father who has failed to substantiate a claim made to some 
property is binding on bis sons who have succeeded by right of survivorship on his 
death. It is contended that the debt in this case comes within the word danda or fine 
in the text of Yajoavalkya quoted in the Mitakshara, Ohap. VI, S. 3, verse 47, 
Tarkalankar’s Edition, “ not is he bound to pay any unpaid fines or tolls or idle gifts,” 
or within the meaning of “ woi vyavahariha^^ in the text of Ushanas which has been 
translated variously as “necessary (for life) ” by Pundit Giris Chandra Tarkalankar, as 
“ unusual or nob sanctioned by law” by the learned Judges of the Bombay High Court, 
Durbar Khacliar v. Ehachar Earsur, 32 B. 348, as “ improper ” by Shyama Churn in 
Vyabastha Darpan, 3rd Ed,, p. 129. Words used by Hindu Law-givers must be under- 
stood in the sense in which the authors may be supposed to have used them, Hindu 
Courts of Justice did not allow costs to successful litigants but imposed upon the party 
who took a false plea a fine payable to the king, equal to the claim, see Yajnavalkya, 
Ohap. II, verse 11. “If the defendant denies the claim of the plaintiff and the latter 
prove his claim by witnesses then the defendant will pay the plaintiff’s claim and an 
equal penalty to the king.” Manu, Chap. VIII, verse 59. “In the double of that 
sum, which the defendant falsely denies, or on which the complainant falsely declares, 
shall those two men wilfully offending against justice, be fined by the king,” So that 
costs awarded against a defeated litigant could not be danda or fine within the 
meaning of text. Interpreting the word vyavahariha in the same way the costs 
could not coma within the exception as the venerable Bishi could not have 
meant to exclude a thing which had no existence in his time. There is some 
diversity of opinion as to what liabilities or debts are excepted from the pious duty 
of the son to pay the debts of his father. The Madras High Court has held that 
when the liability originates in a breach of civil duty and not in a criminal offence the 
son is liable, see McDowell v, Bagava, 27 M. 71; Eanemar Venkapaya v. KHshnachariya, 
81 M. 161 ; Dramla Gurunathan v, Addepally, 31 M. 472, The Bombay High Court 
has in a recent case held that a deoree for damages against the father for obstruction of 
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Costs awarded by Court against a defeated litigant is not 
“ danda’b^^i within the meaning of the text of Yajnavalkya quoted 
in Mitakshara.(6J) Nor are they covered by the description “ not 
vyavaharika ” in the text of Ushanas referred to in Durbar Khachar 
V. Ehaohar Harsiir.'fi^^ 

Very many actions in our Courts are instituted for 
purpose of obtaining the administration of property ; such litiga- is liable— 
tion need not necessarily be caused by the fault of any of the ^ 
parties to the suit. In such cases it would not be proper 
make any of the parties before the Court liable for the costs incurred, estate. 

In cases of that description the general practice of the Court is not 
to direct the costs of the proceedings to be paid by one party to 
another, but to order payment of them out of the estate. The Court 
will also, for the purpose of affording due protection to trustees or 
others concerned in the administration of trust property, order 
the costs they have been put to, to be paid out of the trust fund 
which is the subject of litigation, so long as they have not been 

guilty of misconduct. (66) 

water passage is not binding on the son as the verdict of the Court in decreeing damages 
shows than the act of obstruction 'was wrongful. See Durbar Khachar v. Khachar 
BarsuVi 32 B. 3^8. In the case of Mahabir Prasad v. Basdeo Singh, 6 A. 231, the 
AUahabad High Court held that a decree against a father for money embezzled by him 
is not binding. In our own Court in the case of Khalilul Rahman v. Qobind Per&had, 

20 C. 328, Pigot and Rampini, JJ,, held that debts incurred for paying the costs of 
fruitless and imprudent litigation by the father were debts to which the pious duty of 
sons to pay their father’s debts does attach, as such debts could not be said to be illegal 
or unusual in the sense in which the words had been used for a series of years. “ The 
exception” say the learned Judges “ has too long been limited to illegal and immoral 
purposes to justify us in introducing an extension of it, which would include transac- 
tion the character of which was no more than imprudent or unconsoientiousiy imprudent 
or unreasonable.” In the case of Pareman v. Bhattu, 24 C. 672, a decree against the 
father for damages for crops stolen by him was held to be not binding on the sons. In 
the present case the action of the father was successful in the certificate proceedings 
and was on the defensive in the civil suit. He may have been imprudent or ill-advised 
but it cannot be said that he was guilty of any criminal ofience or even of a breach of 
civil duty, Even therefore if the Bombay case were rightly decided, it is distinguish- 
able and there is no reason for following the same.” Per Chatterjee, J. in Paryag 8ahu 
Y.Ka$i Sahu, 14 G.W.N. 669 (at 661 and 662) = 11 O.LJ. 549 = 6 Ind. Gas. 258. refer- 
red to in Chakouri v. Qanga, 12 Ind. Gas. 609 (610) = 15 O.L.J. 228. 

(63) Paryag Sahu v. Rasi Sahu, 14 G.W.N. 659. {Per Chatterjee, J.) 

{64} Oh. VI, S. 3, verse 47, 

(65) 32 B. 348. 

(66) Bee Daniell’s Chancery Practice, VoL I, 7feh Ed., p, 966. Order 66, rule 1 of 
the English rules of Supreme Court provides that nothing in it shall be held to deprive 
any of these persona who has not unreasonably instituted or carried on or resisted pro- 
ceedings of any right to costs out of a particular estate or fund to which be would be ' 
entitled under the Chancery Practice. And this will be so here* Amir Ali’s Oiv* Pro. 

'^'Oode,"pt'’" 203. - , 
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‘‘ Where a party is entitled to his costs, but it has not been 
decided who ought ultimately to bear them, payment is often 
directed to be made out of a fund in Court, or by one of the parties 
to the proceedings, ‘ without prejudice to the question how the 
same are ultimately to be borne.’ The absence, however, of 

these words, or words of a like meaning, from an order directing 
payment of costs out of a fund in Court, does not necessarily imply 
that the Court has decided that the fund out of which the costs are ■ 
paid is that which must ultimately bear them ; and costs paid out 
of a fund under an order from which those words are omitted, may 
be directed to be recouped out of another fund which is primarily 
liable for that purpose. If the party ordered to pay the costs 

without prejudice in the manner before described neglects at the 
proper time to apply with respect to such costs, he will not be 
allowed to re-open the question afterwards. 

The matter for determination in this appeal was as to the 
source or funds out of which the costs of obtaining probate and 
other expenses in the proceedings for the purpose had to be provid- 
ed, and it was held that the fund primarily liable for such costs 
being ordinarily the residuary estate, the part of such estate, in 
this case, which was undivided between the appellant and respond- 
ent, who were brothers, should first be applied to the costs and 
expenses of applying for and obtaining probate of the Will includ- 
ing probate duty, and that, in the ev^nt of such undistributed 
residue being insufficient, the appellant and respondent should pay 
such deficiency in equal shares after the probate duty is ascertained 
and at the time it is payable by the respondent.t^'^J 

Where a guardian ad litem of an infant had been guilty of « 
gross misconduct in putting executors to proof of a will which he 
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wished to upset for his own private purposes, and which, the evi- 
dence showed, was to his knowledge duly executed by the testa- 
trix in a sound state of mind, it was held that he was liable for the 
costs of the suit.(ss) 

The Court has power to mulct the guardian in costs on the 
ground that he, as such, has misconducted himself. <69) Bay ley, J., 
said in the course of the judgment in the above case (70) ; — Having 
considered the authorities that have been cited by me I am of 
opinion that the guardian ad litem can, and in this case ought to, 
be ordered to pay the costs of the litigation for which he is res- 
ponsible. As to the power of the Court to make this order, I think 
there can be little doubt. S. 220 of the Code of Civil Procedure (7i) 
gives the Court large powers in the matter of costs and there are 
reported cases which, I think, justify me in exercising those powers 
in the present case by ordering the guardian ad litem to pay the 
costs. 

In Oreen v. Procter (72) the will of a testatrix was propounded 
by the executors, and was opposed in the name of Elizabeth Green, 
a minor, by her step-father Joseph Green as her guardian, on the 
ground of incapacity and undue influence. The opposition failed on 
all the grounds put forward, there being not merely failure of proof, 
but complete disproof of the incapacity and undue influence. In 
his judgment Sir John Nichol said that the guardian had set up 
a most ungrounded case in point of fact. There is nothing that 
justifies him in this opposition. I hardly recollect a case so vexa- 
tiously and falsely offered to the consideration of the Court. The 
party setting it up would be liable to the full costs if they had been 


(68) Qoolam v. Faimahai^ 8 B. 39i. In the case of Kalidas Bhamji (Unreported) 
Green, J., ordered a person, not a party to the record, to pay costs where he had insti- 
gated tbe proceedings. In Sreemulty Bamasundary Dossee v. Anundolal Doss, Bouike 
Ref.O.OJ, 44 = Part 11, 96, Phear, J., of the Calcutta High Court ordered the *‘real 
plaintifi ” to pay the costs and his order was approved in appeal by Peacock, O.J. and 
Maopherson, 3, That case is also referred to in Bam Coomar v. Chunder, li.B. 2 Ap. 
Gas. 212 heard before the Privy Oounoil, See the same cited in argument in Qoolam 
V, Fatmabai, 8 E. 391 (392). 

(69) BanielFs Chancery Practice, 148; Eomul Ghunder Sen v, Smhessur Doss 
Goopto, 21 W.K. 298 ; Omrao Singh v. Prem Narain Singh, 24 W.R. 264 ; Green v. 
Procter, 1 Hagg. EocL Kep., 337 at p. 340, cited in argument in Qoolam v, Faimabai, 
8 B. 391 (392). See, also, Brown on Probate, p* 441, 

(70) Qoolam v. Faimabai, 8 B» 391. , • 

. (71) Act XIV of 1882. 
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pressed for.” The learned Judge there made the guardian pay some 
of the costs, and only abstained from ordering him to pay the 
whole, from a consideration of some of the special circumstances 
of the case.(^3) 

As has already been seen, in the Calcutta case of Hreemutty 
Baviviasuniry Dossee v. Animdolal Dossi'^^) Phear, J., held that 
certain persons who had improperly set the Court in motion, might 
be ordered to pay costs, although they were not parties to the suit. 
This discretion was affirmed, on appeal, by Sir Barnes Peacock, C. J., 
and was referred to by the Judicial Committee of the Privy Council 
in Bam Coomar Coondoo v. Ghandcr Canto Moolierjee.'d^^ 

In the High Court of Bombay, in the case of the alleged will 
of Kalidas Shamji (76) Green, J., 1873, ordered that one Nagjee 
Jaitha should be personally liable for the costs of the caveatrix. 
Nagjee Jaitha was not a party to the matter ; but the Court, being 
of opinion that he was the person really moving the applicant, made 
him bear the costs, and that decision was affirmed by the Court of 
appeal.(77) 

In England the practice has been to make the guardian of an 
infant defendant pay the costs where he has been guilty of gross 
naisconduct in the case.(78) 

It has sometimes been said that a next friend may be ordered 
to pay costs ; but a guardian of an infant cannot, except perhaps 
where he is guilty of gross misconduct in the actual conduct of suit: 
b.g., putting in a scandalous or impertinent answer or the like.(79) 

_ The plaintiffs, who were two of the executors and trustees 
appointed by a will, applied for probate of the will. Hussan Aloo 
was the guardian ad litem of one of the minor daughters of the 
testatrix. On behalf of the minor he filed an affidavit, stating that 
he “ had reason to believe that the will alleged to be made by the 
testatrix was not made by her whilst in a sound and proper state 


Consider- 
ations in 
making 
guardian ad 
liUm parson' 
ally liabla 
for costs. 


(73) See Goolam v. Faimahai, 8 B. 391 (393). 

(74) Bourke’s Eep, 0. J. ii ; and on appeal ibid^ Part II, p. 96. 

: (75) Referred to in L.B. 2, App. Gas. p. 212, oited in Goolam v. Watrmbai, 8 B 
891 (391). 

(76) Unreporfeed. 

(77) See Goolam v. Fatmabaif 8 B. 391 (391). ,/ 

(78) (Ihidh 

{'19) Morgan v. Morgan^ 11 iTar, K,S. 233 oited in argument in Goolam Vi 
Fatmdbait 8 B, 391 (392)* 
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of mind and understanding/' and praying that the petitioners should 
be required to prove it in solemn formJSO) The Court found in 
favour of the will 

The Court in ordering the guardian ad litem to pay the plaint- 
ifi's costs observed as follows : — I am of opinion that in this case 
Hussan Aloo has been guilty of gross misconduct. I consider that 
his opposition to the issue of probate was not hona fide ; that it was 
commenced and carried on by him simply with a view of setting 
aside a will which he thought to be injurious to his interests. He 
claimed to be a partner of the deceased, and this will contained a 
stateroent by the deceased which was wholly inconsistent with, and 
opposed to his case, and he, therefore, sought to get rid of it. He 
was present when the will was executed ; he was living in the 
house with the testatrix. He knew her mental condition, and he 
yet never objected to her signing the will, or made any suggestion 
of her incompetency, until he instituted the proceedings in this 
case. He has put the parties to great expense in carrying on a case 
the hearing of which lasted seven days. Having regard to all the 
circumstances I think he has been guilty of such misconduct as 
brings this case within the authority of Morgan v. Morgan^ (si) 
and I order that the costs of the applicants be recovered from 
Hussan Aloo, such costs to be taxed as between party and 

party.”( 82 ) 

The Code of Civil Procedure<S3) provides as follows : — “A minor Unreasonable 
on attaining majority may, if a sole plaintiff, apply that a suit 
tuted in his name by a next friend be dismissed on the ground 
that it was unreasonable or improper. Notice of the application of, 
shall be served on all the parties concerned ; and the Court, upon 
being satisfied of such unreasonableness or impropriety, may grant 
the application and order the next friend to pay the costs of ail 
parties in respect of the application and of anything clone in the 
suit or make such other order as it thinks fit.''(s^) After the diS“ 
missal of an administration suit brought by the next friend of a 
minor plaintiff, the Court ordered the next friend of the minor to 


(80) Qoolam v. Fatmalai, 8 B. 391. 

(81) 11 3ur. N.S. 233. 

(82) Goolam v. ffatmabai, 8 B. 391 (391). 

(83) Act V of 1908, 0. XXSII, r. 14. 
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pay the costs of the suit, being of opinion that he was the real actor 
in the suit, and that the suit was unnecessary.(85) 

Where interveners come into a suit of their own accord, and 
no adjudication is made of their rights, the proper course would be 
not to allow them any costs.(86) 

Costs cannot be awarded against a third party, who interposes 
to defend his own right, when the party under whom he claims 

confesses judgment.187) 

It has been held that an intervener may be charged with costs 
of the intervention in the following cases (i) where he withdraws 
his plea at the trial,(88) (ii) where he fails to show that he has an 
actual interest in the subject-matter of the suit, '89) (iii) where it 
appears that the intervention was not made in good faith, OO) 


(85) V, sow, 10 B. 248. 

(86) Rajah Rooddur Narain Roy V. Goomar Narain Patnaik, 13 W.R. 320 (321). 
In a suit instituted for the purpose of eSeoting a mutation of names in the Collector’s 
register of landed proprietors, on an apparent collusive understanding between the 
parties in order to defeat the rights of others, the Sudder Dewanny Adawlut gave judg- 
ment as between the parties agreeably to the admission of the defendant, but made all 
coats, including those of a claimant who intervened as third party, chargeable to tbe 
plainiifi. Qoluhnath Bay Ohowdhree Y, Bhyromth Ohowdhreet (1842) 7 Sel. Rep. 91 = 8 
Ind. Deo. Old Series, p. 70. A party appearing spontaneously as respondent, without 
notice issued, must bear his own oostsi In re Nujeeb Khan, (1852) 8 Sud. 
Daw. Adaw. Rep. (Ben,) 792 =*12 Ind. Deo. Old Series, p. 616. A sues B for foreclosure 
of mortgage ; C intervenes in the suit, and proves a complete sale of the property to 
him by B before its mortgage to A. In rejecting the claim of A to foreclosure upon 
proof of such previous sale, the costs of 0 in the suit held to have been justly awarded 
against A, though A might have a good ground of action for reimbursement of their 
amount to him against B. Basmonee Dassee v. llahee BuJcsh, (1853) 9 Sud. Dew. Adaw* 
Bep. (Ben.) 574 = 13 Ind. Dec. Old Series, p. 435. The following observations of the Court 
in the course of the judgment may also be noted The plaintiS may have a good ground 
of action against the heirs of Mahomed Summee, for the costs on account of third parties 
which he has been made to pay in this ease, in consequence of Mahomed Summee’s 
sale to them, before his mortgage to her, having been substantiated ; but it was plainfe- 
xfi's suit which compelled the third parties to come into Court to protect their rights in 
the land, and tbe principal sudder ameen has justly made her answerable to them for 
the costs of such appearance. The decree on that point appears, therefore, to us to be 
right, and we dismiss the appeal with costs. Basmonee Dassee v, llahHe BuJcsh, (1853) 
9 Bud. Dew, Adaw. Rep. (Ben.) 574 « 13 Ind. Deo. Old Series, p, 436. 

(87) Bhaigut Singh v. Khurugnarain Singh, (1853) 9 Sud. Dew. Adaw. Bep. 
(Ben.) 905=13 Ind, Deo. Old Series, p, 685. See on this subject Chapter on “Costa 
in Special Cases,” infra, 

(88) Ashey v. WilUamSf 74 Tax. 294. , 

* (89) Gifford V. Workmautl^ Iowa, 34. 

[Ihidh ^ ' //; ^ 
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(iv) where the intervention was not necessary for the protection of 
the intervener’s interests. Where parties voluntarily come into a 
suit as defendants without the issue of any notice, such parties must 
generally bear their own costs. ( 92 ) Where an intervener is success- 
fal he may be awarded costs caused by the contesting of his claim 
against the party making the contest.(93) 

Where an intervener files a joint answer with defendant and 
makes a joint defence with him, and they are unsuccessful, judgment 
should be against both for costs.194) 

It has been held that where the judgment in favour of the 
intervener is reversed on appeal the intervener is liable for the costs 
of the trial of the issues raised by his intervention and also the 

costs of the appeal. (95) 

On a decree or half of it being enforced against the defendant, Surety, 
such defendant could also be held liable for the costs of 
enforcement. So also, any surety of the defendant will also be 
liable for such costs. (98) 

A bond given as security for costs can be enforced in summary 
way by proceedings in execution.(9V) 

In the case of Queen v. Gree7i (98), the Court made the attorney Attorney* 
pay all the costs of a certain litigation. (99) Where it is clear that 

(91) Bamart^v, Bmce, 21 How. Pr. (B.Y.) 860. 

(92) Dams v, Shavron^ 15 B, Mon. (Ky.) 64. See also hi re Nujeeb KhaUi (1852) 

8 S.D.A.E. (Ben,) 792 = 12 Ind. Deo., Old Series 616. 

(93) V, McjDo?meZZ, 82 Iowa 732. 

(94) V. Amw<7^ow, 109 N.O. 192, 

(95) Beap V, BwiZe/, 99 Cal. 477 (Amer), See also Gyo,, of Law and Procedure, 

Vol. XI, p, 94, Heading “ Costs.” 

(96) Thahoor Been Tewaree v. Boolohee Bal, 6 W, B. (Mis.) 35. 

(97) Ohutterdharee Ball v. Ram Belashee^ 3 0. 318 = 1 C.L.R. 347. The following 
oases may also be referred to on this point. Kusaji v. Vinayak, 23 B. 478; Abdul 
Waited y, Faroodoonnissa, 16 0, 323; Ohunder Kant v. Ram Coomar^ 3 C.L.B. 

505 ; Balaji v. Bamasami, 7 M. 2S4 ; Narayanamma v. Ranmyya, 22 M, 268 ; Behari 
Lai V. Jagnandan^ 19 A. 247. If a surety against whom a surety bond is sought to be 
enforced summarily in execution, applies for and obtains time to pay the money, he Is 
estopped from raising the objection, that the surety-bond cannot be executed summarily, 
when the decree-holder again applies for execution against him. Kamimddi v, Famdar 
Khan, 10 O.W.H. 830=4 O.L.J, 311. It is not open to a surety to re-open the question 
as to his liability, when in a prior execution proceeding he accepted the finding of the 
Court as to his liability. Waman Eari v. Han Vithah 31 B. 128. 

(98) 4 Q.B.B. 652. 

(99) Seethe same cited by Norman, J., in JoinUe Chunder v. Anundo Ball Doss, 

14 W.E. 0.0. J. 1 at p. 5. On the subject-matter of this chapter see Seton on Judg- 
ments and Orders, 6th Ed., 1901, Vol, I, pp, 246-267 ; Yearly Practice, 1914, 

pp. 1045-1046; PanielFs Chancery Practice, Yth Ed.» 1901. VoL I, pp. 953—1009 ; . , 

Halabury’a Laws ol Baglaad* Yol* XXIXI, Ss. 323— 337, pp* 176—186. . ’ 
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man of straw is purposely put forward, the real party ought to pay 
costs, and he cannot shelter himself by alleging that he meant only 
to act as attorney. Though he acted as attorney the applica- 
tion is not the less his own hoo). Lord Denman said : “ the question 
is whether a person who, on a motion for quo toari-anfo information, 
acts as an attorney, is on that account to avoid payment of costs 
when he has, in fact, been the relator, but has put forward another 
person in that capacity who is unable to pay costs. I have no doubt 
that he is liable where it appears that he is actually and virtually 
the relator. ”(101) 

“ Where a party is entitled to costs, he should take care to 
apply for them at the hearing, or at any rate before the order has 
been passed ; ” after an order has been passed the Court will not give 
the costs of the action to a party, although he would have been en- 
titled to them as a matter of course, if asked for at the hearing ( 102 ). 

(100) See the argument of Sir William Follett in Qumi v. Green, 4 Q.B,E. page 
65S2, cited and followed by Norman, J., in Jointee Chmider v. Anundo Lull Doss, 14 W. 
B.0.0 J, 1 at p. 6. 

(101) Per Lord Denman in the case of the Queen v. Green, 4 Queen’s Benoh Keports, 
page 662 cited in Jointee Chunder Sein v. Anundo Lai Doss, 14 W.R.O.G. J. 1 at p. 6, 

(102) Colman v, SarelU 2 Cox. 206 ; see also Norris y, N,, 1 Cox. 183 ; Kendall y. 
Marsters, 2 De, G.F. & J. 200 ; but see Viney v. Chaplin, 3 De. G, & J. 282, 


GHA.PTEE III. 

WHO AEE ENTITLED TO COSTS. 

General rnla—Only parties to suit are entitled to costs. 

Glassification of the subject— 

(i) Plaintifi’s costs. 

(ii) Defendant’s Coats. 

Section !— Plaintiff’s Costs. 

Plaintifi’a right to costa when successful. 

Flaintifi, though successful, may be deprived of his costs when there is some good 
cause for the same. 

Such good cause must be found among matters relevant to the proceedings. 
Materials which the Court can look into in determining the existence or not of 
“ good cause ” to deprive successful plaintiff of his costs. 

What is or is not good cause to deprive a suooessM plaintiff of his costs : — 

(i) Plaintiff’s ‘misconduct in the course of the litigation, 
di) Plaintiff’s misconduct before litigation. 

(iii) Plaintiff’s conduct not being honourable, 

(iv) Plaintiff’s conduct as well as defendant’s conduct being reprehensible. 

(v) Plaintiff’s conduct as well as defendant’s conduct being equally foolish. 

(vi) Conduct of which plaintiff was ignorant. 

(vii) Plaintiff abusing his right to select place of trial. 

(viii) Plaintiff making groundless allegation of fraud in the pleadings. 

(ix) Plaintiff having a fair case for consideration. 

(x) Plaintiff obtaining only nominal damages. 

(xi) Plaintiff obtaining an unconscionable advantage. 

(xii) Plaintiff entering into an usurious bargain. ' 

(xin) Plaintiff claiming too much. 

(xiv) Plaintiff sleeping over his rights Nagligance. 

(xv) Plaintiff labouring under a misunderstanding. 

(xvi) Plaintiff’s suit rendered necessary by Act of God. 

(xvii) Plaintiff’s costs unnecessarily incurred. 

(xviii) Plaintiff succeeding on soma of several issues, 

(xix) Plaintiff’s case raising questions of doubt, and difficulty among the 

profession. 

(xx) Plaintiff’s case being one of peculiar hardship. 

(xxi) Plaintiff’s case being involved in doubt purely owing to his own conduct . 
(xxii) Plaintiff’s case involving a point which was differently decided before. 

(xxii-a) Plaintiff’s case being based on an Aot the policy of which the Judge does 
not approve of. 

(xxiii) Plaintiff instituting suit purely for his own convenience— No misconduct 
V on defendant’s parti 
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(sxiv) Plair)ti:K’s claim being reduced by succesafiil, set-off proved by defendant, 
(xxv) Oo«piaintifis, costs of, 

(xxvi) Joint appeal—Oosts of different plaintifis— Moiety of joint costs, 

(xxvii) Same defendant being sued with respect to same subject-master by another 
plaintiff, employing same solicitor, 

(ssyiii) Plaintiff ordered to pay costs of certain defendants with a right of reccup- 
ment from the other defendants. 

(xxix) Plaintiff’s costs in amicable actions. 

(xxx) Plaintiff’s costs in interpleader suit. 


General rule jxjST as the general rule as to the persons who would be liable 
ies^to L^rare f or costs is that they should be parties to the suit or other proceed- 
oosts^^^^° ing in which the costs were incurred, W so, the general rule as to 
the persons who are entitled to costs is that they must also be 
parties to the suit. As we have already seen costs are awarded 
as a means by which a party who has been unnecessarily put to 
the expense of a litigation is recouped by the person by whose 
fault the litigation was rendered necessary. (2) The only persons 
who can possibly incur expenditure in a litigation being the parties, 
it follows that the persons who would be entitled to be recompensed 
should also be such parties. No doubt there are exceptional 
cases, as in the case of a witness applying to the Court for the 
amount of his travelling charges and maintenance and the 
Court making an order for the payment of such expenses, 
But these are exceptional cases, and do not belong strictly speaking 
to the law of costs. In the case of a witness, costs properly 
so called are the amounts paid by the party summoning him for 
his travelling and maintenance charges, and it is the party that 
incurs such expenses and who would be entitled to such costs. 
The sums which the witness is ordered to be paid by the party 
at whose instance he had been summoned are not costs in the 
strict sense of the term. Hence the general rule holds good that 
the person or persons entitled to the costs of a suit or other pro- 
ClassificaMou ceeding are the parties to it. The two parties in every litigation 

defendant. We shall divide this chapter 
costs. into two sections, and first deal with the costs of the plaintiff 
arit^St consider the costs of the defendant. 


(i) See Chapter II, supra. 

, (2) See Chapter I, supra. 

(3) Bee London efc., Bank v. Mahomsd Ibrahim, 4 B. 619 (620-621) 
Umai Ghandra v. Ajakar, 8 O.W.N. 178. ... 
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Section (1)— Plaintiffs Costs. 

First, with regard to the plaintiff's costs, it has been stated Piatatifi’s 
by a high authority (Jessel, M.E.) in the well-known case of Cooper 
Y. Whittingham (^^), that '' v/here a plaintiff comes to enforce a legal 
right, and there has been no misconduct on his part, the Court has 
no discretion, and cannot take away the plaintiff’s right to costs ; 
nor does the fact that the defendant has conceded the plaintiffs 
right before trial disentitle him thereto (5)”. 


This is only an application of the general rule which we have 
already noticed in some detail in. the previous chapter that the losing 
party must pay the costs of the successful party It has been a 
rule which the Courts have universally observed that costs should 
follow the event, and that if .any party substantially succeeds, he is 
entitled to his costs. (?)” 

But there may be cases when the Court may find it necessary Plaintiff, 

to disallow plaintiff his costs, although it gives him a decree ; and, in ^ay 

certain extreme cases, the Court may even order the successful <3eptivea 

of bis costs 
when there 
is some gooff 
cause for the 


plaintiff pay the costs of the unsuccessful defendant. (S) 


(4) (1880) 15 Gb. D. 501. 

(5) (1880) Cooper v. Whiilingham, 15 Ch. D. 501, cited with approval and followed same, 
in K^ppuswami Cheiiy v. Zammdar of Kalahasti, 27 M. 341 at pp. 342-343. This ease 
has also been much discussed. Cf, Buskin v. Robinson, (1SS5) 2 T.L.R. 18; Upmann 
V. Forester, (1883) 24 Ch. D. 231. V/ittman v Oppenlieim, (1884) 27 Ch. D. 260, where 
its principle has been adopted ; Florence v, Mallinson, (1891) 65 L.T. 35(1, O.A., where 
Cooper V. Whittingham was distinguished ; and Walter v. Siainhoof, (1892) 3 Ch. at 
p. 500, where it is unfavourably commented on by North, J. See also Westv, Chvynne, 

(1911) 2 Ch, 1 at p. 8 C. A. American Tobacco Co. v. Guest, (1892) i Ch. 630, infringement 
of trade mark— distinguishing Upmann v. Forester, stipr a ; Maegregor v. Clay, (1838.1, 

4 T.L.R. 715 C.A., action brought frivolously and carried on vexatiously ; Whitmore v. 
O^Edlly, (1906) 2 I.R. 357 ; Jones v. Curling, (1884) 13 Q.B.D, 262, C.A. See Yearly 
Practice of the Supreme Court, 1914, Vol. I, p, 1045. 

(6) As to which see Yonosuhe Miisue v. OoJeerda Khetsy, 21 B. 779 ; Ffumherumal 
Clieiiiar v. Krishnajee, 26 M.L.J, 356 = 1914 M.W.N. 310; G. Nilkant Nadkarniv, 

M, RamcJiandra Pai, 18 B. 474 ; Bamundoss Mookerjea v. Omeish Chunder Baect 6 M. 

I.A. 289 = 1 Sar. 536 ; Cheyt Bamv, Ghowdhree Nov)but Bam, 5 W.E. 3 P.O. = 7 MJ.A. 

207 = 1 Sar. 617 = 1 Suther. 319. . 

(7) G, Nilkant Nadkarni v. M» Bamehandra Pai, 18 E. 474 ; see Code of Civil 
Procedure (Act Y of 1908), 8. 35. 

(8) Bee Harris Y, Paiherick, 48 L.J.Q.B. 521; Daulat Bam v. Durga Prasad, 

15 A. 333 = 13 A.W.N. (1893) 121, But it must also be noted that an order laying the 
whole of the costs of a suit on a winning plaintiff can be justified only as extreme 
measure in oases in which a suit may have been v/holly unnecessary for the pur- 
pose of establishing the case of the plaintiff ; see Keshavrav JC Joshi v. Bhavanji 
Babaji, 8- B.H.G.A.C. 142 (143). As to what is good cause ” for depriving a successful 
party of costs, see Huxley v. West London Extension By. Co., 14 App. Ga. 26 * 
FonUr v. Farquhar, (1893) 1 Q.B. 564, C.A. ; Bostock v. Ramsey Urban District 
Council, (1900) 2 Q.B, 616 C.A. ; as to the neoesstf^y of such cause being ; shown, Wight 
V, Bhaw, 19 Q.B.D* 397, O.Ai ; Bates ?, 6 Q.B*!!# 601, : 
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Suoh good In considering whether the successful plaintiff is or is not to have 

found Mong* his costs, the Judge must confine himself to materials that are 
TOnUo*th8^ relevant to the proceedings. He cannot “act upon irrelevant 
ptooeedings. materials for the purpos.e of depriving the successful plaintiff of 
costs,” and, where he does so, an appeal lies as of right.fo) In order 
to deprive the successful plaintiff of his costs on the ground of his 
misconduct such misconduct must be directly connected with the 
subject-matter of the action.fio) 

Mafceiiaia Unless he has the consent of both parties for doing so, a Judge 

Court can is not entitled to look at letters written “without prejudice” in 

look into in order to determine the question of costs, Butin some cases, 
determining' 

the existence certain matters which the Court would not be permitted to look 
,, into for the purpose of deciding the case may properly be looked 
sno^erS’ purpose of deciding the question of costs. Thus, an 

piaintiS of answer, though not evidence in cause, may be read as to costs, 
bis costs. Although the amended plaint is the pleading exclusively, and, so far 
as regards the rights of the parties, the allegations made in the 
original plaint, and which were omitted in the amended plaint, are 
as if they never existed, yet that does not extend to deprive the Court 
of the assistance to be derived from the matter expunged, in deter- 
mining quo animo the suit was instituted ; and in an English case 
the Court referred to the passages of the original plaint, and 
finding therein much groundless imputation against the defendant; 
— held, that costs were properly given against the plaintiff, although 
he succeeded in getting a decree.^^^b A correspondence “without 
prejudice” relating to winding up a suit, may be read to assist the 
Court in deciding on the question of costs.(i^) Although no evi- 
dence extraneous to the deeds can be received in deciding on their 
effect ;-yet on the question of costs, such evidence may be taken into 
consideration.^^) But letters purporting to have been written by 
C., the wife of B, to G, after B’s death, but not proved to have 
been received by G, containing strong • assurances that G, was 
father of E, who was born five months after B's death, are not 


(9) Sea Edmund v. Martell, (1907) 24 T.L.R. 26 G,A. (Eag.), 

(10) Lipman v. Pulman, (1904) 91 L.T. 132. 

(11) Walker v. Wilsher, (1889) 37 W.R. 723, C.A. (Eng.). 

(12) Boweli V. George, 1 Madd, 13 ; 15 R.R. 203. 

(13) Fitzgerald O' Flaherty, I Mdih 347. 

Hi) Woodward v. Eastern Omnim By., l Jur. {H,8.) 899, Cp., Walker v. Wilsher 
posti. eoL 693. ' . 
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admissible as evidence of adultery even with a view to the costs of 
the suit, upon which, if admissible, they would have had a materia! 
bearing.!^®) 

As has already been seen in detail, for such exceptional orders Wbat is oe is 
depriving the winning party of the full fruits of his success there to deprive a 
must be some '‘good cause” shown. Thus, misconduct in commenc- ® 
ing proceedings or some miscarriage in the procedure, or an oppres- costs 
sive or vexatious mode of conducting the proceedings, or other m^^eonduoUn 
misconduct, or making an exorbitant claim through carelessness 
recklessness, or the fact that ordinary taxation of costs would 
produce injustice, have been considered by Courts to be good cause 
that would justify such exceptional orders. 

Failure as to the substantial cause of action, a nominal sum 
only being recovered ; or bringing an action frivolously and carry- 
ing it on vexatiously; or oppressive conduct in asserting a legal 
right for the mere purpose of harassing a political adversary, 1'^^) and 
attempts to inflame damages by untrue statements may be good 
cause to refuse costs to a successful plaintiff. (22) in short, it may 
be laid down that " everything which places upon 

the defendant a burden which he ought to bear in the course of the 
litigation, is perfectly good cause for depriving the plaintiff of his 
costs ”(23) 

(16) Legge v. EdmondSt 25 LJ. Oh. 125 ; 4 W.R. 71 (Eng). See these cases col* 
leoted in Mew’s Digest, 1911, Vol. IV, Heading — “ Costs ” Cols. 686—687. 

(17) Jones v. Curling, (1884), 13 Q.B.D. 262, O.A. ,* Pool v. Leioin, Craweour & Go., 

(1884) 1 T.L.R. 165, C.A, Where the plaintifi relied upon several invalid and even 
dishonest pleas besides the pleas on which he succeeded, the High Court made no order 
as to costs in either Court. SabapaiM Pillay v. Vanmahalinga Pillay^ 15 M.L.T. 206 
at p. 214=1914 M.W.N. 256. 

(18) Harris v. PeihericJc^ (1879) 4 Q.B.D, 611, C.A. ; Roberis v, Jones, and Willey 
V, Q.N^By^ Oo., (1891) 2 Q.B, 194 ; Mentor s,.Lwiited v. Evans^ (1912) 8 K.B. 174. 

(19) Macgregorv. Clay, (1888) 4 T.L.R, 715, O.A. 

(20) O'Connor v. Star Newspaper Co., (1893), 68 L.T. 146, C.A, ; and see Barnes 
V. Malthy, (1889) 5 T.L.R. 207, O.A. 

(21) See Pearman v. Burd&it Couties, (1887), 3 T.L.R. 719, O.A. 

(22) The Yearly Praotioa, 1914, Vol, I, p. 1068. 

(23) Per Halsbury, L.O., in Huxley v. West London Extension By. Co., (1889) 

14 App. Gas. 26. Costs not allowed to the plaintifi under the circumstances of the case, 
as he made unfounded charges olmisoonduofe, profligacy and debauchery against defend- 
ant {Biswanath Chunder v. Khaniamani JOasi, 9 B.L.R, 76), Held that in this case, 
as plaintiffs not only claimed reliefs to which they were not entitled, but also omitted 
to state all the material facts which would entitle them to any relief, no order for costs 
should be made. Soczefa Coloniale Italiana v. Mmng Shwe Le, 14 Bur. HR. 135. It 
has been held that a party by the act of whose counsel a diffloulty in the case been 
caused must )pay the costs. . See DamyJ Bharma Vt Bhripat Narayan^ 6 Bom. L.B* ; , 
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As has been stated in the previous chapter the Court regards, 
in some respects, the granting of costs to a party somewhat in the 
light of a testimonial of good conduct, and it will generally withhold 
such testimonial from a party who has been guilty of any miscon- 
duct with reference to the subject of the action, even where, under 
other circumstances, he would have been considered entitled to 
such C0sts.(2^) 

(ii) Plaintiff’s The question as to what would be a proper order as to costs 
between the parties is not to be decided merely on a consideration 

litigation, of the conduct of the successful litigant towards the other side in 
the course of the litigation (25). The conduct of the plaintiff even 
prior to action brought may also be taken into consideration ; and 
his misconduct before the litigation may also be good cause to 
deprive him of his costs, (26) though he gets a decree for the other 
reliefs claimed. 

301: Their Lordships Jenkins, 0. J., and Batty, J., said in the course o! the judg- 
ment : “ It only remains to consider how far we can remedy the mischief that has 
been occasioned, by throwing the costs on the defendants, Mr. Samarth has argued 
before us that it is not the defendants who are to blame but their advisers. But it is 
a sound principle for which there is the highest authority that the party by the act of 
whose oounsel the difficulty has arisen must pay the costs : Neale v. Gordon Lennoxt 
1902 A,C. 471. We, therefore, order that the defendants pay the whole of the costs of 
the plaintiff up to the present time including costs of this appeal.” I^er Jenkins, O.J., 
and Baity, J., Damul Dharma v. Shripat Narayan, 6 Bom. L.E, 301 at p» 803, 

(24) Lawes v. Qihson^ 1 Bq. 135, 138 ; Jeffryes v, Agra Bh., 2 Eq. 674 ; Eilion v» 
Foods, 4Bq. 432 ; Vichersv. 7., 4 Eq. 529, 537 ; Lyonv, Holme, 6 Eq. 655 ; Ttirquand 
V. Marshall, 4 Oh. 376, 387 ; Landed Estates Investment Co, v. Weeding, 18 W.K, 36, 
Eng; Pihe v. Nicholas, 5 Oh. 261, 267; Hood v, N,E. By. Co,, 11 Eq, 116, 131 ; 
Harrison v. Good, 11 Eq. 338, 356 ; Motion v. Moojen, 14 Eq. 202; Allsopp v, Wheat- 
croft, 15 Eq. 69, 65 ; Norris v, Fraser, 16 Eq. 318 ; Payne v. Evens, 18 Eq‘, 366 ; Pitis 
V, Kingsbridge, Highway Bd>, 19 W.B, 884 Eng. ; v. Estcomt, Jc. Co,, 10 Oh, 

276 ; Neio Sombrero Phosphate Co, v. Erlanger, 26 W.B. 18 (Eng.) ; Be Love, 29 O.D. 
348 ; Euxhy v, West London, Sc,, 14 App. Oa. 32 ; FofBUr'^,FarguhaT, (1893) 1 Q.B.664. 
Laniell's Chancery Practice, 1901, 7th Ed., Vol. I, p. 973. This position is strongly 
exemplified in the case of mortgagees or incumbrancers, whose prima facie right to costs 
may, as we have seen, be defeated by their conduct, and also in the case of Trustees 
(Lewin on Trusts, 10th Ed, 1206 et $eq.). And so, although there is no rule more general 
with respect to costs than that where relief is claimed on the ground of fraud the dis- 
missal of the action shall be with costa {Scott v. Dunbar, 1 Moll. 442), yet, where the 
party succeeding is particeps criminis, he will not be considered entitled to the costs of 
the litigation ; as in the case of actions for the delivering up of securities given upon 
considerations which are contrary to the policy of the law {Debmham v. Ox, 1 Yes. 
S. 276 ; Mare v. Warner, 3 Giff, 100 ; Mare v. Earle, 3 Gifi. 108, contra, Jackman v. 
Mitchell, 13 Yes. 681, 68T Mare v. Sandford, 1 Gifi. 288 ; W.Y.B, 32 Beav. 674 ; Wood 
V. Barker, 1 Eq. 139 ; McKewan v. Sanderson, 20 Eq. 66 (76) ; Danisli’s Chancery 
Practice, 7th Ed,, 1901, Voh I, p.,973, 

(25) Fosfer V. (1893) 1 Q.B. 664, C. A. 
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The Court expects that there should be an absence of fraud on (iii) Plaint- 
the part of the party applying to it for relief ; and even where there 
has been no positive fraud, but the conduct of the party has not iioiioutable. 
been strictly honourable, it will in cases where the application is to 
the discretion of the Court visit him with costs. (27) 

Where the conduct of both the parties to the suit has been (iv) piaintifi’s 
equally reprehensible the Court will also abstain from giving costs “s 
in favour of either party.(28) oSoTbeLg 

reprehensible*:' 

Thus where a suifc instituted to restrain the defendants from 
making and selling a certain substance was dismissed, and it ap- 
peared that the substances made by both plaintiffs and defendants 
were intended to be used to deceive the public, no costs were given 
to either party.(29) 

“ Where both parties had been equally foolish, as for instance, (v) PiaintiS’s 
the one in selling and the other in buying an estate, which was liable af 
to be defeated upon a contingency, which contingency had actually defendant’s 
happened before the contract was entered into, although the contract being equally 
was set aside, each party was ordered to pay his own costs.’’ (30) foobsh. 

Conduct of which the plaintiff was ignorant, or to which he did (^i) Oonduofe 
not consent, could not constitute ‘‘ good cause ” for depriving him piaTct\s was 
Ofcosts.^31) ignorant. 


It has been held in certain English cases that an abuse of the {vii) Piaintifi 
right to select the place of trial (32) may constitute good cause to HghUo Select 
deprive the successful plaintiff of his costs, even though the defend- *^^*^^* 

ant took no steps to get the place of trial altered or has objected 

without success. (33) 


As the Court will not tolerate fraud in any form, so will it (vni) 

discountenance a groundless allegation of fraud in any pleading ; and 

upon this principle it is that the rule has been established that allegation of 
fraud in ttie 

(27) Davis Y. Symonds, I Cox. 4^02, 408. pleadings. 

(28) Darnell’s Chanoery Practice, 1901, 7tli Ed., Vol, I, p, 975. 

(29) Estcourtv, Esicourt, do. Go., 10 Ch. 276 ; and see also Bageit v. WindlaUft 
17 Eq. 29, 43, 44 ; Dost v. Marsh, 16 C.D. 395. 

(30) Hitchcock v. Giddings, Dan. 1 ; 4 Pri. 135. 

(31) Canning v. Turner, (1887) 3 T.L.R. 684, G. A, See also Wilts, etc., Association 
V, Hammond, (1889) 5 T L.R. 196, G<A. ; Jones v. Curling, (1884) 13 Q.B.B. 232, O.A. 

(32) See Buies of the Supreme Court in England, 0. XXXVi, r, 1 and notes there- • 
under in the Yearly Practice, 1914, p. 488. (This right is new abolished.) 

(33) See Bo&er^s v. Jones, and Willey y, G.M.Ry, Co., (1891) 2 Q.B. 194, approved 
in Bill V. Moms, (1891) 8 T,D.E. 55 cited in the Yearly Practice, 1914, p. 1068. 
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where relief is claimed on the ground of fraud an order dismissing 
the suit shall be with costs. <^*1 

A party introducing unfounded charges of fraud will be made 
to pay the costs occasioned thereby, though he may be successful in 

the action.(35) 

Mere exaggerations or overstatements will not, however, 
deprive a successful party of his right to costs. (S®) 

Where the parties have acted in such a manner as to render 
the charges of fraud not unreasonable, no order will be made as to 
the costs occasioned thereby. 

<ijc) Piaintifl Where there is a fair case for consideration it is not the proper 
oas” “o/oon? course to visit the party who fails with costs.*®®) 
sideration. Thus in actions for the specific performance of agreements for 

the sale or purchase of estates, the circumstance of the title being 
bad only makes a prima facie case for costs, which is capable of 
being rebutted by circumstances.*®®) So, also, a suit was dismissed 
without costs where the question was a pure question of title which 




(34) Langley v. Fisher ^ 9 Beav. 90, 104 ; New Brunswick^ By, Go, v. Cony- 
bears, 9 H.L-G. 711 ; Luff v. Lord, 11 Jur. N.S. 50 ; Shiy v. Crosskill, 10 Eq. 73| 87 ; 
Tabor v. Cunningham, 24 W.E. 153 (Eng.) ; Craig v. Phillips, 3 C.D. 722, 737 ; Morg. 
& Wurtz. 106, 107 ; and see Forrester v. Bead, 6 Oh. 40, where the costs of the charges 
of fraud were ordered to be taxed as between solicitor and client ; see also Ambrose v. 
Dunmow Union, 9 Beav. 508, 514 ; Straker v. Ewing, 34 Beav. 147, 156 ; and Parker v. 
McKenna, 10 Oh. 96, where plaintiff, though successful, was held to have disentitled 
himself to the costs of the suit. 

(35) Wright v. Eoioard, 1 S. & S. 190, 205 ; Thomas v. Phillips, 11 Jur, 80; Stani- 
land V. Willoti, 3 Mac. & G. 664, 666, 682; West v, Jones, 1 Sim N. 8. 205, 218 ; 
Pledge v. Buss, Johns. 663 ; Blest v. Brown, 4 De. G.F. & G. 367 ; Jones v. Ricketts, 10 
W,R. 576 (Bog.); Douglass v. Culverwell, 3 GiS. 251 ; Blandish v. Whitwell, 14 W.R, 
512 (Eng.); Clinch v. Financial Corp,, 5 Eq, 450; Thomson v. Eastwood, 2 App Ca. 215 ; 
but see Gardner v. Ennor, 35 Beav. 649, where successful piaintiSs ware merely held 
disentitled to their costs. For mode of apportionment of the costs, see Beming v. 
Leif child, 9 W.B. 174 (Eng.). For the application of this principle it is not necessary 
that the word “fraud ’* should he made use of ; a substantial imputation of it is 
sufficient. {Marshall v, Gladden, 7 Ha. 428, 444). 

(36) Thomas v. Lloyd, 3 Jur, N.S. 288 ; contra, Rawlins v. Wickham, 1 Gifi. 366 ; 
3 Da G. & J. 304. 

(37) Griggs v. Staple, 2 De. G, & 8. 672, 590 ; and see Thompson v, Webster, 4 De 
G, & J. 600 ; A. G» v. Edmunds, 6 Eq. 381. 395 ; Bagnall v. Carlton, 6 O.D. 371 ; 
Danieli’s Chancery Practice, 7th Ed., 1901, VoL I, p, 975, 

(38) Btaims v. Morris, 1 V. <fe B. 8, 16 ; and see Cruikshank v. Duffin 13 Eq. 565, 
. 563 ; DanielFs Chancery Practice, 7th Ed*, 1901, VoL I, p. 976, 

■ / - (39) Edwards v, Harvey, G., Coop. 40; Monro v, Taylor, 8 Ha, 51 ; Abbott v, 

, . Sworder, 4 De, G', & S. 448^ 460'; BUerwin v. Shakespeare, 17 Beav. 267 ; Freer v. 
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raised very considerable difficulties in the minds of those most 
capable of judging upon such a subjectJ^^-a) 

'' The mere fact of the Court giving a farthing damages in an 
action of libel is not conclusive to show that ‘ good cause * to deprive only nominal 
a plaintiff of costs exists, but it is an element to be taken into^^^^^®^' 
account/' In such cases the further point should also be 
considered as to what was the view' of the Court when awarding 
such small amount as damages, — whether it meant it to indicate its 
censure of the plaintiff’s conduct or not. Thus, where the 

award of contemptuous damages in an action for libel indicates the 
opinion of the Court that the plaintiff had no character, and was 
therefore not entitled to bring the action, it was held that good 
cause exists for depriving him of costs.(^o-b) go also where the 
plaintiffs are a company, the damages may mean that the plaintiffs, 
in the opinion of the Court, had suffered no commercial damage, 
and this may be reason for depriving them of their costsJ*^^) 

In some cases a plaintiff getting a decree for damages may 
really get something less than what he would be obliged to pay the 
defendant against whom the decree is passed by way of costs/^^*^^) 


(39-a) White v. Foljam, 11 Yes. 337, 463 ; and see Bond v. Bell, i Drew. 157. 

(40) Per Esher, M.R., in Moore v. Gill, (1888) 4 T.L.R. 738 ; Myers v. Financial 
News, (1888) 5 T.L.R. 42. 

{40'a) Wooiion v. Sievier, (1913) 29 T.L.R. 724. 

(40 b) Wood V. Cox, (1889) 5 T.L.R. 272, O.A. ; and sea Williams v. Ward, (1386) 
55 L.LQ.B, 566, O.A. ; cf. Tipping v. Jepson, (1906) 22 T.L.R. 743. C,A. 

(41) The Bed-Man's Syndicate, Limited v. Associated Newspapers, Limited, (1910) 
*26 T.L.R, 394. See Yearly Practice, 1914, Vol, I, p. 1068. 

(42-44) Brycev, Smith, (1830) Bignell 54 = l lnd. Deo. Old Series, 425 (427). In this 
connection the following observations of Grey, O.J., in the course of the judgment in 
Bryce v. Smith, may well be noted I must say that the counsel for the plaintiff is 
under a great mistake, if he supposes that there is no precedent in any other Court for 
a party obtaining a verdict, and yet having to pay more costs than theamoi:int of the 
damages he may get. Where a man’s character is attacked or his rights invaded, it 
may cost him much more “to vindicate his character - or gain possession of his rights, 
than he can get in the way of damages. I am not saying that this is as it should be in 
all oases, but it is a great mistake to assert that it is not incident to other Courts 
besides this. I further think that the plaintifi might have anticipated that this was 
likely to be a very troublesome action. I certainly should not have anticipated such 
pleas as were put in, but I should have expected it to be a troublesome action, When 
one proprietor of a newspaper brings an action against the proprietor of another news- 
paper ; and when the matter of oSenoe has evidently grown up out of the hostility 
produced by the situation of the parties as baying rival interests, he ought not to be 
astonisbed if he finds it rather a difficult proceeding. The next point in which I think 
a mistaken view has been taken by theplaintifi of his own interest, is that his counsel 
did not insist on haying this matter brought before the Court at an earlier, stage of the 
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(xi) Piaintifi 
obtaining an 
unoonsoioD- 
abl6 advant- 
age. 


(xii) Plaintiff 
entering into 
an usurious 
bargain. 



Where a party obtains an unconscionable advantage over 
another, the Court, although it may not feel itself justified in depriv- 
ing him of the advantage he has gained, will not give him his 
costs of enforcing it.(^S) 

Thus where a purchaser has obtained a bargain at an inade- 
quate price, but which the Court may be bound to enforce, it will 
not give him costs against the seller, whose estate he has obtained 
at an under value. 

A mortgagee is, as a general rule, entitled to the costs of 
enforcing his security ; but where the Court, in consideration of his 
usurious bargain, declines to award them wholly or in part the High 
Court will not interfere. W 


cause. In this Court I have no doubt that he might have done so ; and if he had 
insisted on it, and asked the Court to decide, in the first instance, whether he should be 
obliged to taka copies of the pleas, be would have had our decision on the subject. 
There is no ground to say the Court would not have entertained such a motion. It 
was his duty to make the motion, and if he did not make it, he has no right to com- 
plain of the costs that have accrued since. I say also that beyond that principal and 
main motion which it was his duty to make, he might have applied to the Court 
for assistance in alleviating the costs in many ways. I am sure that if I had been told 
my paper book was to cost what it appears it did cost, I would have waived the 
ceremony of having it sent to me. There were various applications that might have 
been made by the plaintiff, none of which were made ; and it is rather too much after 
he has neglected that, to come now and complain when the costs fall upon him in the 
end, Per Grey, O.J., in Bryce v* Smithy (1830) Bignell 64 = 1 Ind. Dec, Old Series, 
p, 426 (427); in an English case a plaintiff who succeeded in recovering a very small part 
on^y of his claim on a second trial, was ordered to pay the costs of both trials. Harris v. 
Pethetich, (lb79) 4 Q B D. 611, O.A., and for further instances of successful 
plaintiffs ordered to pay costs, see Fane v. Fane, (1879) 13 Oh. D. 228 and see 
American Tobacco Co. v. Guest, (1892) 1 Oh. 630; TJgmann v. Forester, (1883) 24 
Gh.D, 231 ; Eoberts v. Jones, and Willeys, G, N. Ry, Co., (1891) 2 Q.B. 194; 
Florence v. MolUnson, (1891) 65 L,T. 354 (where the judgment as drawn up and entered 
is set out in full ; Re Knight* s Will, (1884) 26 Ch. D. 82, C.A. ; Walter v. Steinkopfi 
(1892) 3 Cb. 489; Whitmore v. 0*ReiUy. (1906) 2 I.R. 357. Cf. Dicks v. Yates, (1881) 
18 Ch. D. 76, C.A. ; Foster v. O.W.Ry. Co„ (1882) 8 Q.B.D. 515, C.A. ; Andrew v. 
Croye, (1902) 1 K.B. 625; Mentors, Limited v. Evans, Z K.B, 174; Yearly 
Practice, 1914, p. 1050, 

(45) Daniell’s Chancery Practice, 1901, 7th Ed., Vol. I, p, 974. 

(46) Burrowes v, Lock, 10 Yes. 470, 476 ; and sea Pugh v. Arton, 8 Eq. 626, 630 
^(47) Carvalho v. Nurbihi, 3B. 202=4 Ind. iFur. 32 (Rsf. to in Ganesh Earhaji v, 

Sidhakaran, 13 G-P.LR. 74 and Lala Onkardas v. Brijlal, 17 O.P.L.R, 38 and 
distinguished in Bandaru Bwami Naidu v. Atchayamma, 3 M. 125). West, J., said;-- 
‘‘The District Court, while thus giving six per cent, interest, threw the costs of the 
appeal on the appellant, whose bargain it considered usurious. The general rule no 
doubt is that a mortgagee is entitled to the costs of enforcing his security against one 
who disputes it, but this is not prescribed by any express regulation. The decision in 
Deeaji Lahhmaji Bhavanidae Maroimndas, 8 B.S.C.R.A.C.J, 100, which was 
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A successful party may be refused his costs where he claims (siii) Piaintig 
too much, and had refused to acdede to an inexpensive mode of 
settling- the questions in issueJ^S) , 

So also, the Court would disallow costs to the successful party, 
where he, in addition to claiming too much, has by his mode of 
pleading put the other parties to very considerable difficulties. 

But where, though he claimed too much, his demand was 
resisted in toto, he was given his costs up to the hearing.t^o) 

So also, where a plaintiff has slept upon his rights and has (xiv) Plaintiff 

sl 60133 Ofif 

allowed the defendant to suppose that he would not enforce them, over bis 
he may, although successful, be deprived of his costs. (5i) Negh^oe 

Similarly in a case, where plaintiff and defendant had been 
defrauded, but both were to a certain extent guilty of negligence, 
no order was made as to the costs.(S2) 

In another case a purchaser, the successful plaintiff in a speci- 
fic performance suit, was not allowed his costs on the ground that 
he had induced the vendor to sign the contract without giving him 
an opportunity of consulting a solicitor. 

Sometimes, when there has been a misunderstanding between (xv) Plaintiff 

the parties, and the action is in consequence dismissed, the Court 

will not give costs to the defendant. (54) misunder- 

standing. 


Thus, a suit for specific performance, where it was held that 
there was no concluded agreement, and that all the correspondence 
together did not amount to more than a treaty, was dismissed 
without costs, in consideration that it appeared to have been a case 


followed in Ealkishna Abaji v. Vishnu Raghunath^ (see Printed Judgments for 1875, 
page 66), seems to prevent our interfering, under these oiroumstanoea, with the decision 
of the District Judge, and we must confirm his decree,” Per West, J., in Carvalho 
V, NurUbi, 3 B. 202 = 1 Ind. Jur. 32. 

(48) Lawes v. Gibson, 1 Eq. 135 ; Foster v. Farquhar, (1893) 1 Q»B. 664 ; but see 
JBecfteiv. Styles, 5 Times Rep. 88- 

(49) Evans v. Davis, 10 O.D. 747 ; Gent v, Harrison, 69 L.T. 307. 

(50) tieffryes v. Agra Bk,, 2 Eq. 674 ; but see National Provincial, Insee, Co. v. 
Prudential Assce, Co., 6 O.D. 757 ; and see Cory v. Thames Iron Works Co-, 16 W.B. 
476 (Eng.), where the costs of the excessive claim were disallowed, 

(61) Anon^, 2 Atk. 14 ; see also Clifton v. Orchard, 1 Atk. 610 ; Pearce v, Newlyn, 3 
Madd. 106, 189 ; Guest v. Bomfray, 5 Ves.» 818, 824 ; Lee v. Brown, 4 Yes. S62, 369. 

(52) Mumford v. Stohwasser, 18 Eq, 556, 565. 

(63) Hardy V. Eckersley, W.N. (1877) 199, 

(54) Daaie}Ps Ch^oery Practice, 1901, 7th Ed,, I, p. 974. 
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of misunderstanding, arising from the want of clear unequivocal 

conduct and language. ^55) 

(xyi) Plaint- Where an action is rendered necessary by an Act of God the 
rsnaered judgment is generally made without costs.i^s-a) 

necessary by 
Act ol Grod. 

ixvii) Plaint- As a general rule costs occasioned by the inclusion of unneces- 
upLcesfariiysa^ry papers in the appeal to Privy Council will not be allowed, 
inoarred. although the appellant succeeds in the appeal.!^®) 

But in the recent case of Bijoy Gopal Mtikerji v. Srimati 
Krishna MahishiS^"^) the Privy Council did not deprive the success- 
ful appellant of any part of his costs, for the inclusion in the record 
of a bulk of papers absolutely irrelevant to the appeal, as the res- 
pondent did not object to their inclusion.^ss) 

(xviii) Plaint- If there are separate issues — that is, different issues which are 
on^B^m7or^ distinct on the pleadings, or can be distinguished on the evidence in 
several issues. Court — and the plaintiff' fails on one, then he ought to be deprived 
of the costs of that issue, and generally be ordered even to pay the 
costs of it.{S9) 

A suit may be dismissed without costs where the question in- 
volved is a pure question of law or mixed question of law and fact, 
which raises very considerable difficulties in the minds of those 
most capable of judging upon such a subject.^^^) 

Where the doubt consists in pure questions of legal principle, 
and not in ascertaining the true construction and legal operation of 
some ill-expressed and inartificial instrument, it is now considered 
to be incumbent on the Court to decide such Questions and so 


ixiti Plaint- 
ifi’s case 
raising 
questions of 
doubt, and 
difficulties 
among tha 
profession. 


(55) Stratforth v. Bosworth, 2 V. & B. SAl, 348 ; Marg, Townshend v, Stangroom, 
6 Yes. 328, 341, 

(55-£i) CreBswell v. Haines, B Jur. N,S, 208 ; Eamofi v. Lake, 2 Y. & 0,0.0, 328 ; 
Hinder v. Streeten, 10 Ha. 18 ; Purser v. Darby t 4 K, & J. 44 ; Seottv. S>, 11 W.R, 766; 
see Barker v, Venables, 11 Jur, N.S. 480; Hale v. Bushill, 35 Beav, 343 ; Donginitio v. 
Morss, 26 L,T. 828 ; and see Ee Sparks, 6 C.D. 361 ; Morg. & Wurta. 261—263. 

(56) Tarakant Banner jee v. Puddoi^oney Dossee, 5 W.R. 63 (P.C,) == 10 MJ.A. 476 = 
1 Sufeher, 631 = 2 Sar. 184 ; Pittapur Baja v, Buchi Sitayya, 8 M, 219=3 12 I, A. 16=4 
Bar, 598. 

(57) 9 Bom. L.R. 602 = 11 C.W.N. 424 = 5 O.IiJ, 334 = 2 M.L.T. 133=17 M.LJ. 

(58) Bijoy Gopal Mukerji v. Srimati Krishna MaUsU, 9 Bom, Ii.B, 602 = 11 0. 
W.N. 424=5 C.L.J, 334 = 2 M.n.T, 133=17 M-L.J. 164=4 A.LJ. 329=34 C, 329, 

(59) Lipman v, Pulman,imi) n 182 ; Yearly Praotioe, 1914, Voi. I, p, 1045. 
See also Chapter on. Proportionate Costs,” infra, 

(60) White v. Poljambe, 11 Yes. 837, 463; and see Bendy, Bell, 4 Drew. 157. 
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determine the doubt ” : ( 6 i) and it has been stated that in these as 
well as in other similar cases the present practice of the English 
Courts is to make the costs follow the result.(62i 

Where the conduct of the plaintiff throughout has been open, 
straightforward and honourable, and it is only an evidently bona fide 
mistake as to somewhat difficult point of law that has rendered his 
suit so imperfect in its construction as to be unsustainable, he should 
not be saddled with the costs of the other party, who has unneces- 
sarily protracted the proceedings. <®3) 

Where the plaintiff had raised an important general question, 
the decision of which might to a certain extent affect other cases, ease raising 
which depended on the special form of an Act of Parliament, the 
suit was dismissed without costs.(64) question. 

“ In most of the cases before mentioned, the Court in with-(**) Raint- 

O8iS0 

holding the costs of the action from the successful party has been being one of 
influenced by his conduct with reference to the action or the subject- P^ouiiarhara- 
matter of it. There are, however, many cases in which the Court, 
without any reference to the good or bad conduct of any party, has 
refrained from awarding costs to be paid by the unsuccessful party 
solely from consideration of the peculiar hardship of the individual 
case ; it is, however, useless to refer to them in detail since they 
involve no general principle.”(65) 

Although the Court will not, in general, visit withcosts a party 
who has resorted to the Court in a doubtful case, yet, if he has being invoi- 
refused a fair offer of accommodation, and obstinately persisted in p® ^ 3 !“ 

his action, it is an aggravation, and he will be ordered to nay *0 his own 

. " conduct. 

CGStS.too) 

Whenever the doubt in which a particular case is involved has 
been occasioned by the conduct of the plaintiff himself, the Court 
will deprive him of his costs, though he succeeds in the action. 

(61) Alexander v. Mills, 6 Oh. 124, 131, 132 ; see Osborne v, Howlett, 13 C.D. 774, 

781 ; Palmer v. Loche, 18 O.D. 381, 388. 

(62) See Cartier y, Bicliards, 6 Jur. N.S. 667 ; see, however, Maiden v. Fyson, 

9 Beav. 347 ; Danieil’s Ohanoery Fraotioe, 7th Ed., 1901, YoL I, p. 796, 

(63) Heiniger v. JDres, 3 Bom. L.E. 1. 

(64) Clark v, School Bd, for London, 9 Oh. 120 ; see DanielFs Chancery Frao- 
tioe, 7th Ed., 1901, Yol, I, p. 979. 

(65) S88«SM?es V. Barrington, IP, VfmB* ASi \ Dryhutter v. Bartholomew , ^ P , 

Wms, 127 ; Coyym v. C., 2 P. Wms. 291. 297 ; Forbes v. Taylor, 1 Yes. 99 ; 

Brodie v. Bt, Paul, 1 Yes, 3". 326, 334 ; Mosely v. Virgin, 3 Yes. 184, 187 ; Dickensonv^ 

Lockyer, 4 Yes. 36, 45 ; Everett v. Backhouse, 10 Yes. 94, 101. 

. (66) Per Ld. Hardwicks mBigglesion v. Grubb, 2 Atk. 48. 

(67) V. Cwm^ws,’ 2 Yes. S. 331, ' 
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(TKii) PlaiBt* 
ifi’s case 
iBvoMog 
a poioti whioh 

WiS 

cifferentjy 

decided 

before. 


Where the Court comes to a decision upon a point of law which 
is contrary to a former decision either of the Court or of any other 
Court of ' competent jurisdiction, it will generally exonerate the 
party against whom it, decides from, the payment of costs to his 
ad,'?ersary.(^^l - . . 


Generally speaking, where the difScuIty arose entirely from 
conflicting decisions, no order may be made as to costsJ^^) 


It is, however, only where the case turns upon a question of 


law, upon which the opinion of the Court may be fairly taken, that 
the unsuccessful party will be excused the payment of costs ; if 
there is a decided objection to the case set up, the party setting it 
up will be compelled to pay them. ”(70) 

If there is one substantial objection to the plaintiff’s case which 
prevails, the circumstance that the defendant has taken others 
which have failed will not relieve the plaintiff from his costs. (71) 


(xxii'®) 

PJainljii’s 

case 

being based 
on an Acl; the 
policy of 
which the 


The fact that the plaintiff’s case is based on a statute the policy 
of the Legislature in passing which statute is not approved by the 
Judge trying the case is no ground to deprive the successful party 
of his costs. (7i-«) 


Judge does 
not approve 

■ ■ ■ . . . . ' ' . ' ■ 

(xxiii) Plaint- Where the plaintiff’s suit is instituted purely for his own 

ifiinstituti* convenience and there is no misconduct or default on the defend- 
ing suit pure- 
ly for his own ant’s part, that necessitated the plaintiff’s suit, costs would not be 


— No given to the plaintiff though he may be given the relief he asks 

conduct; on for.(73) Thus, in a suit upon a decree of the Small Cause Court, 
part. brought by reason of there being no process of that Court whereby 

satisfaction of its decree could be obtained, (73) ifc was held, that 


though the High Court had power to award to the plaintiff his costs 


(68) Bose V. 5 VeSt 186. 

(69) 0$hQfne v. Rowlett, 13 C.D, 774, See this question also discussed in Chapter I, 

mpra. ■ ■ ' ' ■ 

(TO) Danieii’s Chancery Practice, 1901, 7feh Ed.,i Voi. I, p. 977. See also as 
illustrations of the rule Play ford v. Eoare, 3 Y. & J. 176 ; Bryant v. Bu$k, 4 Buss. 1. 

(71) Danieii’s Chancery Practice. 1901, 7th Ed., Vol. I,p. 978. 

(71-a) Secretary of State v, Ver,hatesh Qovind, 2 Bom. L.E. 126, 

(72) Bee Madan Mohan Bose V, Lawrence, X B-L.B. O.C.J, 66. This case 

though overruled by Mcomhi Golam Arab v. OurreembuXt 5 0. 294 «= 4 C.L.E, 477^ 
the principle regarding the subject of coats stated above is not aSectsd by the subsequent 
cases 

(73) This was the old practice. This case so far as it decides that a suit can be 
instituted in the High Court on a decree of the Small Cause Court is not now good law. 
See MoonsM Golam v, Cwrmnbux, 5 0. 294 »4 O.L.B. 477« 
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of suits, still where it appears that the suit was brought by the 
plaintiff' purely for his own convenience, and there was no^ reason 
to suppose any obstacle was thrown in the way of realizing the 
judgment by the debtor the High Court, would, in its discretion 

refuse plaintiff his costs. 

Where the amount claimed by the plaintiff, as damages for a 
breach of contract, by the defendant, was reduced on the 

having successfully pleaded a set-off, plaintiff was yet allowed bis pjoved 
costs, the provisions of S. 9 of Act XXVI of 1864 not being appli- bydelendant. 

cable to such a case.C?®! 

An action in which there were two sets of plaintiffs, acting by 
the same solicitor, on one set of plaintiffs succeeding and the other coats of. 
failinff, it was ordered that the defendant should pay to the success- 
ful plaintiff one moiety of the general c osts of the action, and 

Madan Mohan Bose v. Laiorence, 1 B.L.R. O.O.J. 66. This was an 
action uvon a judgment, for Es. 659, obtained by the plaintiff against the defendant, m 
the Caloutta Court of Bmall Causes, and the coats of suit. The plaintiffs alleged m 
their plaint that “the defendant had no moveable property, so far as the plaintiffs can 
aucover upon which execution of the decree of the Small Cause Court cau operate, but 
he is possessed of, or entitled as of right to, certain valuable property within the local 
limits^ of the jurisdiction of this Court, to wit, within the Presiaenoy Jail, which is 
sufficient in value to satisfy the decree ; but there is no process of execution by prohibi- 
totv order out of the Small Cause Court, by virtue of which the moveable property can 
be attached, and sold in execution in satisfaction of a decree of such Court. 

The suit was undefended. The defendant was a prisoner in the Presidency Jail. 

It acneared in evidence that the defendant was quite willing to pay to the plaintiffs the 
amount of the judgment and costs, but that the jailer refused to allow him to do so 
without au order of the Court. Markby, J., said in the course of the judgment:- I am 
does not fall under S. 9 of Act XXVI of 1864. Ido not 
Hit can be said that when a plaintiff comes into this Court, for the express purpose 
of availing himself of a process of execution, which dees not prevail in the Small Cause 
Court, the suit was one for which a summons might have 

0 11 Pansp Court under S. 9, and I doubt whether the words in S. 25 (2) of Act IX 

SrrclHa^u^ upon a j^ of the Small Cause Court. I. therefore 

think that the plaintiffs are not absolutely deprived of their costs by S. 9. but 
Hr all the circumstances of this case, the plaintiffs having come here purely 
H Lt own convenience, and there being no reason for supposing any 

r, was thrown in the way of realizing the judgment by the debtor, I think, 

1 ought in my discretion, to refuse costs. Decree for the plaintiffs for the sum of 
eI S’ and tL costs of the suit in the Small Cause Court, and interest on the 
Ssregate amount at 6 per cent. No order as to costs.” But see MoensU Qolam v. 
OiLlH. 5 0. 294 = 4 O.L.B. 477. which lays down that no suit would lie in the 
High Court on a decree of the Small Cause Court. 

(75) Mshorechand Ohamvalal v, Madhowji Visram, 4 B 407. See also Blahe v. 

. , r « wv n 105 ■ Neale V. Clarke, 4 Ex. D. 286 ; Potter v. Chambers, 4 C.P.D. 


(xsvl) Joint 
appeal—- 
Costs of 
difisrent 
plalatiffs— 
Moiety of 
■ joint costs*' : 
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^shoiild be entitled, as against tbe ^ unsnccessfiil plaintiff,, to'/.all 'extra 
costs to ' which be had' been; put' by "'Siich extra plaintiff being 

.'joined. i76) 

The p'laintiff in the first Court obtained a decree against A and 
: : B who 'preferred a joint appeal with the result that the : plaintiff's 
suit was dismissed 'with all costs. The .plaintiff preferred a second 
appeal making A sole respondent and obtained :a decree against A. 
On an application by B to execute his decree for costs against the 
plaintiff it was held that he was only entitled to recover a moiety 
of the joint costs awarded in favour of A and B by the lower 
appellate Courtd'^'^) 

(76) Qoft V. Boiomy. (1886) 17 Q.B.D. 625, G.A. 

(77) Narayan Ganesli GJiatatev^ S.B. Indrahhan Bansilal Abhchand, 17 C.P.Ii. 

R. §3, Stanley Ismay, J,, said in the course of the judgment I am not aware that 
the question has ever been considered in any reported ruling in this country but there 
are several English decisions which throw some light upon* the case. The wording of 
the latter part of S. 26 of the Oode of Oivif Procedure is identical with the wording in 
0. XVI, r. 1 of the Rules of the Supreme Court, 1883. The eSect of this rule was consi- 
dered in Go?' ^ oi!/ 2 ^rs v. Rozowejv (55 L- J.Q.B, 641). In that case two plain- 

tiSs had brought a joint action. Judgment was entered in favour of one of the plaintiffs 
with costs and in favour of the defendant as against the other plaintiS with costs. 
It was held by the Court of appeal that the successful plaintiff was entitled to 
full general costs and net to a moiety cniy, and that the defendant was not entitled 
to any general costs but only to costs occasioned by the joinder of the unsuccess- 
ful plaintiff. But this principle has not been extended to cases outside the rule. 
Thus in Cain v. Adams (5 L,J,K.B. 252) it was held that one of two joint defendants 
who has a verdict in his favour is entitled to the separate costs which he has incurred 
and to half the costs of the joint defence. In the very recent case of Beaumont v. 
Senior and Bull (72 L.J.K.B. HI) the two defendants joined in defending an action 
brought against them. Judgment was given for the defendant Bull with costs and 
against the defendant Senior with costs. The Registrar on the authority of Gort v. 
Rowney allowed only the extra costs incurred owing to the defendant Boll having been 
added as a defendant, On an appeal by the defendant Bull it was held that he was 
entitled to recover from the plaintiff a moiety of the costs incurred in the joint defence. 
Lord Alverstine, 0. J. said;— “A successful defendant is entitled to his costs of 
dafeodiog the action. If it should happen that he is one of several defendants, 
in the absence of any previous, agreement between the defendants and their solicitor 
affecting the matter, the costs of defending the action are to be apportioned among 
the several co-defendants so that the successful defendant is not entitled to recover 
from the plaintiff that portion of the costs which is paid by his co-defendants. If ha 

were he would be recovering more than his costs of defending the action...... 

In tbs absence of any special agreement we must take it, upon the authority 
of the eases cited for the defendanfe Bull, that each of the defendants was to pay 
half the costs of the defence in which case the defendant Bull would be entitled 
to recover bis half of those costs from the plaintiff.” I have not been able to 
find any English decision precisely on all fours, with the present case but in Graham v. 
Campbell (47 L. J. Gh, 593} where two defendants appealed jointly and one succeeded, 
both were allowed their costs' of appeal, the costs not having been increased by the joint 
appeal and a cross appeal against both defeadaffia having failed. It seems to me upon 
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A suocesstnl plamtiff ought not to be deprived of his pwpet ®*“ 
costs of the aotion because .uother plaintiff, employing ‘he^sam® ^ 

solicitor has another action pending relating to the same suo]eot- to same 

matter;’ and » /oriiori when that other action is dismissed withmsg-^^ 

costs. V /, plaiptlil who 

■ alao,;QmployS:^^ 
■■ .the same ■" --'v 
' solicitor.;;'".;:' 

Where damages for injuries were claimed against two sets of 
defendants and the Court gave judgment against the second set and 
in favour of the first, it was ordered that the costs to be paid by tne^i certain 
plaintiff to the successful defendants be included in the costs re- 
coverable by the plaintiff against the unsuccessful defendants. (79i 

tha other 

aBthoritY as is avaiiabla that except in cases to which the special piovisions o£ ^ejenaants. 

R 26 ol the Code of Civil Frooedura of 1882 are applicable a party to an action who 
is' awarded his costs cannot claim anything beyond what on the face of the record 
aneears to be the actual costs incurred by him. Where there are several defendants or 
reral aopellants or several respondents a snceessfni party can only claim to recover 
Z own separate costs together with an aliquot share of the general^ coats. The mere 
fact that tha costs have not been increased by a jomdar of parties appears to^be 
immaterial Had the Divisional Court made the direction required by Rules IX ana X 
of the Rules framed under the Legal Practitioners Aot there wrold havo Been no need 
for this appeal and it cannot seriously be contended that the omission to make n direction 
can preiudioe the opposite party or can enable a joint party to claim anything beyond an 
aliquot share of the general costs. The orders of the Courts below are sat aside and m 
lieu thereof it is declared that the respondent is entitled to recover a moiety^oniy o. tae 
item of Ea. 286-15-0. Each party will bear his own coats both in tkis Couru and m uhe 
lower appellate Court” Per Stanley Ismay. Z.-Narayan Gmiesh Gnaiate v. £. B. 

Indrabhan Bmsilal dbirchand, 17 C.F.L.R. 53 (54-56). 

ClffjWalher v. Prctiincial Bomes Investment Co. Ltd. (1910), 101 L.T. 871, G. A. 

Yearly Practice, 1914, Vol. I, p. 1046. 

tm Medleys. London United Tramioays, Limited iWlO] 26 H.L.B. S\5. Tha 
oriaibl defendant to Sanderson’s action was the Blythe Theatre Company. The 
Company was sued for £ 189 for work done and materials supplied by Sanderson as he 
alleged at the request oUho Company, the request being made by the defendant Hope, 
the Agent and who was the architect in building the theatre. The company pleaded. 

Tier alia that neither they nor their agents had desired plaintifi’s assistance or 
hr matertals. Such defence was followed by plaintiff^ taking out a summons 
for adding Hope as a defendant, and liberty was acooraed to plamtifi to amend 
the Writ and have Hope as a defendant to tha action by claiming alternatively 
against Hope that sum. or by way of damages for a breach of warranty of 
authority Hope denied that he was the company’s agent and the company 
aLied his authority. The jury found for plaintiS but against the company alone. 

Mr Justice Grantham thereupon ordered judgment for plamtifi against the oom- 
™nv entering judgment also for the defendant Hope, and also ordered that he should 
Lov»r against the plaintifi costs to be ascertained and that the plainhfi_ should recover 
. . ' costs against the defendant Company ta be taxed, and also the plamcifi s taxed costs 
■ ' '' occasioned by joining Hope, induding the costs, which the plamtifi was adaudgeato 
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is no longer necessary or proper 
tonrder a plaintiff to, pay, the costs., of' a defendant, and^bav'e them 
over ag,amst another defendant, so that if the second; defendant,; is 
insolvent,; the plaintiff loses them. The proper form of order now 
is to 'order the defendant who is liable to them as between himself 
and: his co-defendant to pay them to his co-defendant. 


paj" to the defendant Hope. The Company appealed but Hope was not made a party 
toil;. Lard Justice Romer in delivering judgment in favour of the respondent said 
inter alia :"-“This action, seeking relief in the alternative against the two defendantsj 
was rightly brought under 0. XVI, r. d—See Honduras Inter- Oceanic Baihvay 
Company v. Lefevre (L.R. 2 Es. Div. 301) and Bennetts d Co. v. Mcllwraith d Co, 
(1896, 2 Q.B. 464). The rule is a beneficial one, and a plaintiff who rightly brings such 
an action as the present ought not to be mulcted in costs by reason of his taking advant- 
age of the rule in a proper case. Under the Judicature Act, 1890, S. 5, and 0. LXV, 
65, rule 1, the Court has full power over the costs of all parties of such action. And, 
in my opinion, it has jurisdiction to order the plaintiff to pay the costs of the defend- 
ant against whom the action fails, and to add those costs to his own to be paid by the 
defendant against whom the action has succeeded, and whose conduct has necessitated 
the actioor This jurisdiction has been frequently exercised in Chancery in proper cases, 
and can, of course, be exercised in the King’s Bench Division. The costs so recovered 
over by the plaintiff are in no true sense damages, but are ordered to be paid by the 
unsuccessful defendant on the ground that in such an action as I am considering those 
costs have been reasonably and properly incurred by the plaintiff as between him and 
the last-named defendant. See, by way of illustration, Child v. Bienning^ (11 Oh. Div, 
82), where it will be seen, on looking into the facts of that case, that Master of the Rolls, 
Sir George Jessel, at p, 87, made exactly such an order as I have been indicating, The 
modern practice, in order to avoid circuity, has been in such cases where there has 
been no jury to order the unsuccessful defendant to pay directly to the successful 
defendant his costs— See, Uudow v. Great Britain Mutual Life Assurance Society, 
(17 Ch, Div. 600, 607, 608), But, of course, a judge has jurisdiction to follow 
the old practice if he thinks fit to do so, and ought to do so when necessary, as, for 
example, when, having regard to 0. LXV, r. l, difficulties would otherwise arise by 
reason of the trial being with a jury. I think, therefore, that in the present case 
Mr. Justice Grantham had juriadiotion to make the order he did,” Lord Justice Vaughan 
Williams in reluctantly agreeing said “ This jurisdiction under the Judicature Acts 
should only be exercised in exceptional cases.” Sanderson v, The Blythe Theatre 
Company and Hope, 8 O.W.N, (Journal portion) ccxviii. 

(79-a) Per Jessel, M.R., Budotv v. Gieat Britain, cic., Assurance Society, (1881) 
17 Ch. D, at p. 608, G.A. ; Child v, Sienning, (1879) 11 Ch. D. B2', Bestermanv, British 
Motor Cab, Co*, Lid, (1913) 29 T.L.R. 324 ; Vine v. National Motor Cab d Co, 
Ltd, and another, (1913) 29 T.L.R, 311 ; and see Bulloch v. London and General 
Omnibus Co., (1907) 1 K.B. 264 O.A.; Cf. Sandersoiiv. Blythe Theatre Co., (1903) 2 K* 
B. 533, O.A.; Beaumont v, Senior, (1903) 1 K.B. 282 ; CD The Miiwall, (1905) p. 155, 
G.A, The usual and modern course is for the unsuccessful defendant to pay the costs 
incurred by plaintiff and by successful defendant to them direct. The “ Esrom ” and 
the Hopper “Wills No. 66,” (1914) W.N. 81 J, See, further, Poulton v. Moore, (1914) 
83 L.J. K.B. 875 ; reversed, (1915) 1 K.B, 400, O.A. The Laws of England, Supple- 
ment Ho, 6, pp, 1102, 1108* 
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In amicable actions costs will ordinarily be refused to both (xxix) Plaint- 

parties, (80j or divided equally between them.lsD Lmioabie 

: actions, " 

As a general rule the plaintiff in a properly instituted inter- (xxx) piainfc- 
pleader suit is entitled to his costs. In such case he would be 
entitled to a lien for his costs on the fund, and is not forced to take suit, 
his chance of getting them from the defendant against whom the 
Court decides. 


An interpleader suit is not improperly constituted merely 
because one of the defendants does not claim the whole of the 

subject-matter. (83) 


(80) Eoich V. Livingston, 91 Me. 461. 

(81) Franer v. Miller^ 12 Kan. 459 ; Oyolopsedia of Law and Procedure, Vol. XT, 
p. 53. 

(82) The Secretary of State v. Mir Muhammad, 1 M.H.O.R. 360 at 361. See also, 
Campbell v. Salomons, 1 Sim. & S. 462, Per Sir John Leach, V.O. The plaintiS to an 
interpleader suit has no right to his costs if the suit be not properly instituted ; Crawford 
V. Fisher, 1 Hare 436; Cook v. Earl of Rosslyn ; 7 Jur. N.S. 1070, and see a case from 
Oba. Eep. 257 cited in 2 Cox 279 ; See also Bombay Baroda and Central India Railway 
Company v. Jacob Elias Sassoon, 18 B. 231, 

(83) The Secretary of State v, Mir Muhdmmad Husain, 1 M.H.O.R. 360. Scotland, 
CJ., said in the course of the judgment : — It was contended" that in order to warrant 
an interpleader suit each of the defendants must claim the whole of the subject-matter 
of the suit. That very argument appears to have been used, and used unsuccessfully, 
in Eamiltony, Marks, (5 Deg. & S. 638, 642, 643) audit would require very conclusive 
authorities to induce me to assent to a doctrine so inconvenient and unreasonable. The 
only case cited on the point was Ecggari v. CuUs (Cr. & P. 197), the marginal note to 
which seems, no doubt, to support Mr. Stokes’ contention. But that note does not 
appear warranted by the facts of the case. There Theodey, a defendant, sold an 
estate, which the first defendant Cutts purchased, paying a deposit, Then Hoggart, 
the plaintifi, an auctioneer, by Theodey’s direction, put up the estate again, 
and Vickers, another defendant, bought it, and paid a deposit. The question 
was who was entitled to the deposits? Clearly this and other questions could 
not be decided in that suit of Boggart v. CuUs, as between Outts and Vickers on 
the one hand, and Vickers and Theodey on the other. The " bill,” said Lord 
Cottenham, ‘*i.s a proper bill as between Hoggart, Cutts, and Theodey : there can in that 
suit be no question about Hoggart’s conduct. He is a mere auctioneer employed to 
sell the estate, and has a right to make Outts and Theodey determine between themselves 
which of them is entitled to a fund in which he claims no personal interest. The suit* 
however, cannot be sustained as to Vickers also ; and if I am to decide which of the de- 
fendants, Outts or Vickers, is to be dismissed from the suit, I have no hesitation in 
retaining Outts, because he is the first purchaser, and because the case as to him is the 
more simple.” The bill was therefore dismissed as to Vickers. That was the decision in 
Boggarts V, Outts, and I think that it neither justifies the marginal note nor supports the 
contents. (N.B.) The head note in Hoggart v- Cutis, is as follows : —Where a fund in the 
hands of a stakeholder was contested by three parties» one of whom claimed the whole of 
it, and the other two claimed it in certain proportions, and the stakeholder filed a bill of 
interpleader against the three claimants, the Court, at the hearing, dismissed the bill 
with costs as against one of the parties claiming a part of the fund, add decreed that the 
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^ ■ Section' II—Defeiidant’s Costs. • 

Bale as to deleadanii’s costs —Difierenoe between piaintiif’s costs and detendiani’s 
. .. costs, 

. General tula— Successful defendant entitled to bis costs. 

,. ' Successful defendant may however be deprived of his costs if “good cause ” .exists. 
Points to ba considered in awarding or refusing costs to successful defendant, 

(i) Conduct of defendant. 

.(ii) Costa of person unnecessarily made defendant or respondent. 

(iii) Costs of a person unnecessarily made defendant— Scale of costs. 

(iv) Costs of Government unnecessarily made party, 

(v) Costs of defendant unnecessarily made party, but at the suggestion of 
original defendant. 

(vi) Costs of pro forr/ia defendants— Scale on which such costs are allowed. 

(vii) Costs of person who had to appear on account of summons erroneously 

served on him— Wrong description of defendant. 

(viii) Goats of disclaiming defendant, 

(ix) Costs of defendant whose interest in the subjeot-matter has ceased, 

(x) Costs of defendant whose admission and conduct induced supposition of his 

liability for claim. 

(xi) Costs of defendant inducing others to do wrongful act. 

(xii) Costs of defendant making false statement, 

(xiii) Costs of defendant colluding with plaintiS. 

(xiv) Costs of defendant having same interest as plaintiiS but disapproving of the 

action, 

(xv) Goats of Insurance Company appearing on motion to swear death, 

(xvi) Costs of defendant unnecessarily incurred. 

(xvii) Costs of defendant raising question of jurisdiction late in appeal. 

(xviii) Costs of defendant taking plea of res judicata only after all evidence was 
taken. 

(xix) Costs of defendant taking successful plea late in second appeal. 

(xx) Costs of unfounded allegations in pleadings. 

(xxi) Costs of frivolous defences. 


other two parties should interplead as to the other part. See Secretary of State v, 
Mir Muhamtnad^ 1 M.H.O.R. 360. In a more recent Bombay caset certain bags of rape 
seed ware delivered to the plaintiS Railway Company at Punjab by the 4:th defendant for 
carriage to Bombay, the consignee being one X. While the goods were in transit, the 
consignor ordered the Company to deliver the goods to Y, his agent instead of to the 
original consignee X. Before the goods were delivered to Y, the defendants I, 2 and 
3, to whom X had, in the meanwhile assigned the goods for valuable consideration, 
claimed them from the Company. The plaintifi Company thereupon instituted the 
present suit against the defendants and prayed (1) that the defendants should be 
required to interplead, (2) for an injunction restraining the defendants from suing them 
as regards the goods. Held that the plaintifi Company was entitled to their costs the 
suit being a properly constituted interpleader suit, that they bad a charge on the goods 
in respect of freight and costs of suit, . Bombay Baroda and Central India My, Co, v, 
Jacob JElias, 18 23i. , ' , * ’ 
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(xxii) Costs o! defendant basing his defence; on a statute the policy of which is 

not approved by the Judge, 

(xxiii) Costs ocoasioned by suggestion of fraud. 

(xxiv) Costs where both parties misapprehended nature, of suit. 

(sxv) Costs of defendant where the construction of a doubtful point has given him 
great advantage. 

(xxvi) Costs whefe defendant took opinion of counsel before pressing groundless 
' objeotioo. 

(xxvii) Costs where defendant pays money into Court. 

(xxviii) Costs of defendant making oSer of settlement— Tender. 

(xxix) Costs of co-defendant, 

(xxx) Costs of co-deiendant made respondent by defendant. 

(xxxi) Costs of one of several defendants causing extra cost to plaintiff. 


fxxxii) Coats of alternative defendants. 

(xxxiii) Costs out of a fund in which both plaintiff and defendant are interested, 
(xxxiv) Costs where there is a claim and counter-claim. 


Thebe is an essential difference between a plaintiff and a 
defendant. A plaintiff may succeed in getting a decree and still 
have to pay all the costs of the action, but the defendant is dragged 
into Court and cannot be made liable to pay the whole costs of the 
action if the plaintiff had no title to bring him there.^’^s^) 

Jusfc as in the case of a successful plaintiff so in the case of a 
successful defendant, he cannot be deprived of costs in the absence 
of good cause, nor can he be so deprived upon grounds which 
were irrelevant to the question to be adjudicated upon in the 
action. he is entitled to recover from the plaintiff 
the costs which he has incurred in successfully defending the 


Rule as to, 
defendanfe^a 
Costs-Diffe- 
reuoe between 
piaintiff^s 
costs and 
defendant’s 
costs, 

General rule 
—Successful 
defendant 
entitled to 
bis costs. 


action. 


(84) Fer James, L. J., Bichs v. Yates, (1880) 18 Gh. D, p. 85 ; and see Ue Foster v. 
a W, By. Co„ (1882) 8 Q B D, 615 ; Be MilVs Estate, (1886) 34 Cb. V, 24 j Witt v. 
Corcoran, (1876) 2 Ob. D. 69 ; Lamhion v. Bavhinson, (1887) 35 W.E. 545 (Eng.), On 
tbs subject-matter of ibis section, see Yearly Practice, 1914, pp. 1045—1049 ; Daniell’s 
Chancery Practice, 7tb Ed. 1901, Vol. I, pp. 960—986 ; Seton on Judgments and 
Orders, 6tb Ed. 1901, Vol. I, pp. 246—263 ; Halsbury’e Laws of England, Vol. XXIII, 
Ss. 323—331, pp, 176— 182 ; Encylopajdia of tbeLaws of England, 2nd Ed., Vol. IV, 
p. 48— 53. See also Chapters on Introductory,” “Separate Coiits,” “Proportionate 
Costs ” and “ Taxation of Costs,” infra, 

(85) Givil Service Co^oper alive Society v. General Steam Navigation Co,, (1903) 2 
K.B. 756. 

(86) Edmund v. Martell, (1907) 24 T;L.R. 26. 

(87) Beaumont v. Senior, (1903) 1 K,B. 282; and see Andrm v» OrovBi (1902) 
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So, also, if an action is dismissed, it is nnnsual to order the 
defendant to pay the plaintiff his costs.(88) 

Saooessful there may be cases where the Court would refuse costs to 

may however the successful defendant or even require him to pay the costs of 
ofSoIts^£tti® defeated plaintiff. But in all such cases there must be' some 
"‘good ‘"'good cause'’ so as to deprive the defendant of the foli fruits of 

Sistl his success ; or impose on him a burden which, according to the 

decision on the substantial questions involved in the case, he ought 

not to bear. (89) 


Points to be 
considered in 
awarding or 
refusing costs 
to successful 
defendant : 

(i) Conduct of 
defendant. 

(ii) Costs of 
person un- 


made 
defendant or 
respondent. 


Just as in the case of the plaintiff, so in the case of the defend- 
ant, his conduct both during the litigation and prior to the com- 
mencement of the litigation is a material factor to be considered in 
the matter of awarding costs. W 

Where a defendant is sued unnecessarily and after dismissal of 
suit is made a respondent in appeal without just cause, he is enti- 
tled to costs in both the Courts. (^0 

Where a Collector had been unnecessarily made a party to a 
suit in which damages might have been awarded against him had 
he not appeared, he was held entitled to his costs.(92) 

The plaintiff bought a decree obtained by a third person against 
the special appellants. In execution an alleged vendor (but not the 
special appellants) raised objections. It was held that the plaintiff 

(88) Lewis v. Loxham. 3 Mer. 429 ; Wedgwood v. AdamSt 8 Beav. 103 ; Springfield 
V. Ollett, citdd 3 Mer. 430, w. See also, Wykham v, TF., 18 .Yes. 395, 423; A.-G, v. 
Oglander, 1 Yea. J. 246 ; Cooth v. Jackson^ 6 Yea. 41 ; Dixon v. Parker, 2 Yes. 219, 
223 ; Tidwell v. Ariel, 3 Madd. 403, 409 ; Dujaur v. Sigel, 4 De G. M. & G. 520, 525 ; 
Daniell’s Chancery Practice. 7feh Ed,, 1901. Yol, I, p. 979. 

(89) See Chapter 1, 

(90) The Yearly Praotice of the Supreme Ccurt, 1914, Yol. I, p. 1046. 

(91) Melir Singh 'v, Devi Dyal, 19 P.L.R. (1912). The foll&wing observations 
of the Court consistiDg of Johnstone and Shah Din, JJ. may also be noted:-— 
“On behalf of defendant respondent No, 3, it has been urged that he was impleaded as 
a defendant in this case quite unnecessarily as he had never been in possession of any 
part of the haveli. We notice that Ram Singh disclaimed ali interest in the subject- 
matter of the suit in his place ; and no evidence whatever was adduced by the plaintiffs 
to show that ha had any interest in the same, and that it was necessary for them to 
sue him as a defendant. In the appeal also he has been made a respondent without 
just cause and, therefore, apart from the merits of the case, the appeal as regards him 
must fail and is hereby dismissed and he will get his costs in both the Courts.’* 

' Per Johnstone and Shah Din, JJ. Mekr Singh v, Devi Dyal, 19 P.L.R. (1912) at 67. 

, (92) The Collector of the 24 Pergumalt^y, Wilkinson, 12 W.B. 444. 
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had no cause of action against the special appellants, and was 
therefore liable to pay them their costs.OS) 

One of several judgment-debtors jointly liable under a decree, (iii) Costs of 
having paid a larger amount than was due as between himself and LSariiy’^' 
her co-defendants, brought a suit to recover from them the excess 
paid by her. One of the defendants having paid more than his Scale of such 
share, the claim against him was dismissed by the Principal Sudder°“*'®’ 
Ameen, who nevertheless, on the ground that it was necessary to 
make him a party, awarded him no costs. Held, that it was not 
necessary to make this defendant a party, and that costs should not 
have been refused to him.(9i) 

(93) Syed AjB^l Hossein v. Beera Lall, 2 W.R. 152. The following observations of 
Sfeeer and Jackson, JJ., may also be noted The only objection raised on special 
appeal in these oases is that the Judge has wrongly made appellants pay their own 
costs in the lower Court when they ware unneoessarily made parties to a suit with 
which they had no connection, and when they had not given the plaintiiS any ground 
for bringing any suit against them, This objection appears to us valid, The plaintiff 
had bought a decree obtained by the other parties against the special appellants. The 
plaintiff proceeded to execute it, when one of the alleged vendors raised objections, and 
plaintiff was obliged to bring a' fresh suit as againsl that vendor to establish his right 
to execute the decree in place of that vendor. The plaintiff gained his case ; but the 
Judge is wrong in supposing that, in such a state of facts, it was necessary to make 
the defendants parties to the suit. They had not objected to the execution of the decree 
on the part of plaintiff, and as against them plaintifi had no cause of action. Plaintiff 
should, therefore, on the usual rule and principle upon which costs are awarded, pay 
these special appellants costs in both Courts, and we modify the Judge's order to that 
extent. Appeal decreed with costa on respondents.” Per Steer and Jackson, JJ., 

Syed A f ml Hossein V. Beera Lall, 

(94) Easheenath Sein v. Chunder Monee Bebee, 9 W.R. 288. Markby, J., said in the 
course of the judgment With regard to the first point, namely, as to whether the 
appellant in this case is entitled to hia costs, our opinion is that he is so entitled. The 
plaintiff and defendants were jointly liable under a decree, and the plaintiff having paid 
a far larger amount than was due as between herself and her co-defendants, this suit was 
brought for the recovery, from the defendants, of the amount so paid by the plaintiff in 


excess of her share of the liability. The defendant, whose case is now under considera- 
tion, had paid into Court rather more than the full amount of his share. The Principal 
Sudder Ameen, upon this being shown, dismissed the claim as against this defendant, 
the present appellant, but, upon the ground that it was necessary to make this defend- 
ant a party to this suit, awarded him no costs. The Principal Sudder Ameen says : 
‘‘ It appears that, as defendant No. 2 paid Rupees 208-4-0 in [execution of the decree 
on the 19th of April 1866, he has paid Rupees 212-2-3 in excess of the liabilities in 
respect of his own share ; consequently, the said defendant (No, 2) is in no way liable 
for this claim. As this party was liable under the original decree, it was indispensably 
necessary that he should be made a defendant ; consequently he (defendant No, 2) 
is not entitled to recover any costs ; he must bear his own costs.” Now, in an 
ordinary case, where we saw that the lower Court had exercised its discretion as to 
granting or refusing costs, we should be very slow to interfere. But in this case costs 
have been withheld entirely upon a misconception. It was not necessary to make 
this defendant (appellant) a party to the suit; the plaintiff, as the result has 
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Bot the scale on which costs should be awarded to him depends 
on what plaintiff claims against him,'and that he is eiititled to costs 
on the usual scale on the amount for which the suit was brought 

In the case of mere pro /oma defendants the costs awarded 
should only, be a small sum ' sufficient to cover the costs of their 
appearance. 

(iv) Costs of : ; Where, in a suit for a certificate of administration under Act 
nnnecemrliy XXVII of 1860, Government did not apply for any such certificate, 
made party, or oppose the plaintiff’s suit, it was held that the Government 

having been made a defendant by the plaintiff’, and obliged to make 
an answer, was entitled to its costs from the plaintiff.l^'^) 

(v) Costs of “ The plaintiff' is not justified in adding persons as defendants 

unneoessariiy^^^’^b' because an original defendant insists that they are necessary 

made party, parties, and where persons so added are dismissed on the ground that 
but at the ^ 

suggestion '' ^ - - — 

of original shown, had no claim against him, and he could in no way be aSected by the result of 

defendant, the proceedings. We think, therefore, that the decision of the lower Court, so far as 

it refuses costs to the present appellant, must be reversed, and this appeal be decreed 
with costs andsinterest.” Fer Markby, J., in Kasheenath Sein v. CJmnder Monee Dehee, 
9 W.R, 288 (289). See also Golam Ahmed Shah v, Beharyloll^ Marsh 239 — 1 Hay 500, 
cited infra, 

(95) Kasheenath Sein v. Chunder Monee Dehee, 9 W.R. 288, The Court said in the 
course of the judgment “ The other question that has been raised is, upon what scale is 
the defendant entitled to his costs? Now, that depends upon what the piaintiS claims 
against him. All that could be due under any ciroumsfeances from this defendant was 
the actual amount of his share. But the plaintifi has asked for much more ; she seeks 
by her plaint to obtain a judgment against every single defendant for the whole amount 
of contribution, and as the plaintiff alone is to blame for the manner in which she has 
brought her suit, we thick that the defendant (appellant) is entitled to costs on the usual 
scale.” Per Markby, J., in Kasheenath Seinv. Chunder Mcnee Debee, 9 W.R. 288 
(289). 

(96) Ramputty Kocer V. Kake Churn Singh, HYf -B,, 

(97) Government v. Musst, Sanoola^ 3 W.R. 23. The, Court said:— “In this 
case Govarnment has been oast in costs, and appeals on the ground that it did not 
oppose piaintifi’s suit ; but, having been made a defendant by plaintiff, merely truly 
stated such facts as were within its knowledge, and then asked for the.. Court’s adjudi* 
cation of the case. We think that this appeal must be decreed. , The Judge, acting 
under S. 7, Bsg. V of 1799, directed that the Collector should take charge of 

. • ’ the real property, and took charge himself of the movable property, because the plaintiff, 
and second and third defendants, who were parties to the proceeding under Act XXVII 
of 1860, i.e., seeking to obtain a oertiffoate of administration, could not prove their 
right to it. Government did not apply for any such ceri-iffcpAe. The answer of 
Government was necessary, as plaintiff had made Government a defendant. We do 
not think plaintiff had, under the above facts, a right to do this, and we think plaintiff 
should accordingly pay all the costs of Government.” Per Bayley and Phsar, JJ., in 
Government v. Mtmt, Sanoola^ 3 WiB. 23, See, also, The GoUeoior of the 24 Pergunnahs 
■' w. O.iJ* 12 WiBvM4, V" , 
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mm: abb , entitled; ..to- oosts. 

they are not necessary parties, the plaintiff must pay the costs, and 
will not be allowed to recover them from the original defendant,” (98) 

Where cO“Sharers were made consenting defendants only in (vi) Costs o! 
order to plaintiffs obtaining a complete decree for partition, plaint- leLiSts--- 
iff ought to pay the co-sharers’ costs which, however, should be 

sma-li sum sufficient to cover the costs of their appearance. (99) costs are 

. _ , . , _ '..allowed. ' 

'When co-sharers who have paid their shares oi revenue-assess- 
ments are made defendants in a suit for contribution, together with 
other co-sharers whose proportion was paid by the plaintiff, the 
defendants who have paid are entitled to their costs of appearing, 

&c., notwithstanding the plaintiff may have made no claim against 
them, but has joined them merely for the sake of conformity. (^90) 

(98) Williams v. Page, 24 Beav. 654 ; and see Morg. and Wurtz. 118, 119. 

(99) Bam'^utty liooer v. Kalee Churn Sirgh, 14 W.R. 94. The following observa- 
tions of the Court in the course of the judgment may also be noted On the third 
ground, it appears that the pliiiatiS made certain co-sharers who supported the piaintifi’s 
claim defendants in the case, but merely because they being co-sharers had a certain 
joint interest in the property. The question arises whether the plaintiS who brought 
in this party, or the opposing defendant is to pay those defendants their costs. Those 
costs appear to amount to Rupees 239 in the first Court, and Rupees 267 in the second 
Court— the vakeeFs fees being the largest portion of the amount in each Court, We 
are of opinion that when the co-parceners— so made defendants — supported the plaint- 
ifi’s case, and ware only made parties in order to enable the plaiatifi to get a complete 
decree for partition, it was the piaintifi, and not the defendants who opposed the 
partition, who ought to pay the oo^ts of these defendants in the first Court, But we 
also think that it would be highly improper to saddle any person, plaintiff or defendant, 
with such enormous costs in respect of defendants who were after all little more than 
formal parties to the record. 'What we think these consenting defendants are entitled 
to in the first Court, is a small sum sufficient to cover their costs of appearance -and 
that these should be paid by the plaintiff. In the second Court, the defendants who 
appealed made these consenting parties respondents, and they ought, in justice, to pay 
the similar costs in that Court. But this which is the fair mode of dealing with the 
costs, is said to be prohibited by the rules relating to pleaders* fees passed by this Court 
on 13th June, 1866. But upon the whole we do not think so. We think the case of 
defendants who have a separate interest and who consent to a decree is not provided for 
in those rules ; and that the amount of costs to be allowed in such a case is in the 
discretion of the Court. In this case, the Courts below evidently thought that they 
had no discretion as to the amount. We, therefore, direct that the piaintifi pay to 
the consenting defendants Rupees 16 costs in the first Court ; and that the defendants, 
appellants, pay to tbs same defendants Rupees 25, costs in the lower appellate Court, 
and Rupees 25 in this Court. This appeal is in other respects. dismissed.” Per Bayley 
and Markby, JJ., Ramptitiy Kooer v. Kalee Churn Singh, 14 W-R di at p. 95. 

(100) Golam Ahmed Shah Vi Beharylolly Maitsh* 239 = 1 Hay 500. The piaintifi 
in this case being a co-sharer in an estate paying revenue, sued to recover from the ■ 
other co-sharers the amount of revenue which he had paid in on their account, to save 
the estate from sale. He alleged, in his plaintj that only certain of the co-sharers had 
committed default, the rest having paid in proportion to their shares, hut that these 
latter were made pro forma defendants^ in accorddnee with the Rules of Practice, Th^ 
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The costs of formal respondents, when it is not suggested they 
have no interest in the appeal, will not be granted when the appeal 
is dismissed. (101) 

(vii) Costs of In a suit brought by the plaintiffs against A, the summons was 
S to appear by mistake served upon B, who thereupon filed a written statement 
on aooonnt of denying his liability and alleging that he was erroneously described 

erroneonsly in the title to the plaint. On the day of the hearing or the case 
the plaintiffs agent saw B for the first time, and ascertained that 
defendant not the real defendant in the suit. Held, that B having 

done nothing to mislead the plaintiffs as to his identity, was entitled 
to his costs of suit.(i02) 

Prindpal Sudder Ameen found that, as alleged, two of the co-sharers bad omitted to 
pay their portion of the Government revenue. He conei(3ere{3, therefore, that the 
plaintifi was entitled to recover from them the amount paid by the plaintiff in excess 
of his own share ; he directed the plaintiff to pay the costs of the other co-sharers who 
had unnecessarily been made defendants. The Court consisting of Trevor and 
Jaolsson, JJ., said in course of the judgment : “The plaintiff now appeals against that 
portion of the decree wbiob is against him as to costs. As to costs, wa think the lower 
Court was right. This was a suit under the new Procedure Code. The plaintiff has 
alleged no ground of action against the remaining defendants, but as he has made them 
parties to the suit, it was necessary for them to appear, lest they should be bound by 
some decision passed behind their backs ; they were consequently entitled to their 
costs.” Golam Ahmed Shah v. Behavyloll, Marsh, 239 (240) = 1 Play 500, See also the 
judgment of Markby, J., in Kasheenaih Sein v. Chunder Monee Debee, 9 V7,R. 288 (289), 
cited supra. 

(101) Karuppan Chetiiar v. Ponnusawmy Thevar alias Ramachandra Thevar, 10 
M.L.T. 187. 

(102) The London, Bombay and Mediterranean Bank v, Mahomed Ibrahim Parkar, 
4 B, 619. This was a suit to recover a certain sum of money from the defendant as a 
contributory of the plaintiffs’ bank. In this case the summons, addressed to the defend- 
ant, Mahomed Ibrahim Parkar, had been served, not upon the defendant, but upon 
one Mahomed Ibrahim Parkar valad Lootfooddeen Parkar, by affixing a copy on the 
door of his house. Ha thereupon filed a written statement denying his liability, and 
alleging that he had never held shares in the plaintiffs* bank. In the last clause of the 
written statement he stated that “ the description given of him in the title of the plaint 
was altogether wrong and erroneous.” The written statement was signed by him in 
full in the usual manner. The ease came on for hearing on the 13th March 18S0, as a 
short cause, and on that day was transferred, on the application of the plaintiffs* to the 
long-cause list. The plaintiffs* agent, who was acquainted with the real defendant, 
not seeing him in Court had his suspicions aroused, and on the following day the plain- 
tiffs’ solicitor wrote to the solicitor of Mahomed Ibrahim valad Lootfooddeen Parkar, 
requiring them to produce him for identification. An appointment was accordingly 
made for the 29th March, but on that day he was not in Bombay. Two other appoint- 
ments were subsequently made, vis,, for the 10th and 12th April, but on both those 
days the plaintiffs* agent was unable to attend, being necessarily absent from Bombay. 
Ha did not return until the evening of the 12th April, and on the 13th the case came 
on for hearing. On that day the plaintiffs’ agent saw Mahomed Ibrahim tJaM Loot- 
looddeen Parkar* and then became aware that-ha was not the real defendant in the suit. 
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In a suit against several defendants to recover possession of (viii) Costa of 
land, one of them stated in defence that he had nothing to do with a'etenaMt.^ 
it, and made good his defence. The other defendants claimed to be 
entitled to the land, and proved their title. The disclaiming defend- 
ant appeared by a separate pleader and incurred a separate set of 
costs. It was held, that the Sudder Ameen rightly awarded a 
separate set of costs to him, and the Judge had not exercised a 
sound discretion in modifying the Sudder Ameen’s decree by 
awarding one set of costs only to all the defendants.HOS) a party 
disclaiming all interest in a suit and unnecessarily made a party to 

it is entitled to costs. 

GouDsel for the plainfcifis at once commuoioated the fact to the Court, and stated that 
the plaintiSs had no claim against Mahomed Ibrahim valad tootfooddeen Parkar, and 
had never intended to proceed against him. It was further alleged that the summons 
had not been served upon him. Evidence was thereupon given as to the service of sum- 
mons, and the Court found that the summons had been posted on the house of Mahomed 
Ibrahim valad Lootfooddeen Parkar,, and ordered the plaintiffs to pay bis costs and was 
about to dismiss the suit whereupon counsel for the plaintiffs objected to the dismissal 
of the suit. Ha submitted that the right order would be to set aside the service 
of summons and all subsequent proceedings. A suit can only be dismissed against 
a real defendant. If the plaintiffs had been purposely misled, they ought not to he 
deprived of their remedy against the proper defendant. Mere service of summons does 
not make a person a defendant : Walle'^fV, McConnel (13 Q.B. 903). Counsel also 
referred to Archbold’s Practice (13th Ed.), pp. 232, 233, Bichards ^.Eanely, [10 
Jut, (Q.B.) 1057] ; Walkar v. Medland, (1 Dow, & L. 152); Kelly v. Laiorence (38 
L.J. Ex. 197). West, J., said in the course of the judgment : “ The case between the 
parties now before me is a curious one, but one that turns upon a very simple issue. 

Mahomed Ibrahim valad Lootfooddeen Parkar says he was summoned as defendant, 
and claims his costs. For the plaintiff it is answered that this man never was sum- 
moned, that he has been put forward by another person who was summoned, and that 
he has wilfully endeavoured to prevent the plaintiffs’ agent from recognizing him in 
good time so as to repudiate any claim against him, and to bring the intended defend 
ant before the Court.” His Lordship, after discussing the evidence which bad been 
given with reference to the service of the summons and the conduct of the ostensible 
defendant, was of opinion that the summons had been served upon him, and continu- 
ed: “The ostensible defendant Mahomed Ibrahim valad Lootfooddeen beiug thus 
prima facie entitled to his costa, I do not find anything in his conduct here to deprive 
him of that right. He said from the first who he was, and that he was not answerable. 

Mr. Stead (the plaintiffs’ agent) attached no weight to his signature or his denial of 
responsibility ; but for that Mahomed Ibrahim is not responsible. There was no obvious 
avoidance of recognition on his part or misleading of the plaintiff or his attorneys. 

The professional correspondence is simply of the usual type and implies no misconduct 
on one side or the other beyond a certain waste of paper and accumulation of expenses. 

Mahomed Ibrahim valad Lootfooddeen must, therefore, have his costs of this suit.” 

Per West, I., in The London, Bombay and MedUerranean Bank v. Mahomed Ibrahm 
Parkar, 4 B. 619—622. 

(103) Bam Chandra GoBwami Y* Motilal Bagchi, 2 B.L.B. A. G.J. 168 = 11 W.H. 

19, See also Ref. (141) infra* 

(103-a) Shunt Buksh v. Lalla Nmd Bam^ 11 W,B« 48, . , 
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(ix) Costs of 
defendant 

mterest .'in „ 
thQ subject- 
matter has 
^chased* V, , ; . 


' A defeoclantr whose, interest 'vin ..t.he .snbject-raatter ':of '.the • .suit, 
has ceased is not entitled to costs.^^oi) 


(s) Costs ol 
[defendant 
whose 
admission 
and conduct 
induced ^ 
supposition 
of bis liability 
for 'Claim «■ ' 


: Whem.n> party’s admissions and conduct induced the suppo.si“ 
tion of his liability for a claim, the .Court refused him his^ costSs' 
although the suit against him founded on such claim, was dis- 

A successful vendor was refused costs, although specific 
performance was decreed in a case in which his own representation 
had given the purchaser a probable cause of suitJ^OG) 


{ *) G sta of ^ recovery of the possession of land in which the 

kfendant plaintiff recovers a decree, it is no ground .for exempting a defendant 
otber^to do that he did not himself occupy any part of the land, if 

wrongful aoti. he has denied the plaintiff’s title in the suit, or was instrumental 
as the agent of others in dispossessing the plaintiff. 


(101) Wyiner v. Dodds, (1879) 11 Gh. D. 436. 

(105) Sreenath Roy v. Goluck Clmnder Sein^ 15 W.B. 348, The Court;, Mookerjee, 
J., said in the course of the judgment But we think *that the Judge was right in 
refusing costs. Although Goluck was not satisfactorily proved to be a partner, still his 
admission that he had advanced a sum of money to one of the partners, and the 
willingness manifested by him to pay the liabilities of the firm, might have induced 
the plaintifi to bring him into the category of defendants. We would not interfere 
with the order of the Judge refusing to give him costs.” Sreenath Roy v. Goluck 
Chunder Sein^ 15 W.R. 348 at 350. 

(106) Fenian v. B'i^owne, 14 Ves. 144, 150; Harrison v. Coppard, 2 Cox, 318, 320, 

(107) Mussavlut Koomeroonissa Begum v. Runooman Doss, Mirsh, 122 at 12,3, His 
Lordship Sic B. Peacock, O.J., said in the course o.{ the Judgment Lastly, as to 
costs. On this point Muddun Loll Doss, as appellant, urges before us that he is not 
a lessee, nor is he sued as such ; further, that his plea in the Court below was that he 
was unconcerned in the act of dispossessing plaintifi. Now, in the first place, the 
answer of Muddun Loll Doss was not only that be was not concerned in dispossessing 
plaintiff, but be there added that the leases of the defendants (lessees) were good and 
valid leases, as against plaintiff’s title. This defendant, therefore, in reality, contested 
plaintiff’s title just as much as the lessees did, and having done so, and those leases 
having been found invalid against plaintiff’s title, Muddun Loll Doss must, even upon 
this groiind, pay those costs which the plaintiff has incurred in establishing his tills 
against those alleged lessees. But we further hold that this defendant (appellant) is 
liable to costs upon other grounds also, namely, because he has been proved by the evh 
deuce to have been a principal agent in dispossessing the plaintiff ; and ha, therefore, 
should pay those costs to which plaintiff has been put, in order to recover possession,” 
Per Peacock, OJ., Mussa?nut Koomeroonissa Begum v. Eumoman Boss, Marsh, 122 at 
126aiidX27* 
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A defendant who had brought the action upon himself by false Coats o£ 
statements, made under circumstances which imposed on him an juakiBg false 


obligation to be truthful, was deprived of costs.C'Oe) 


statemeBt 
where, he was. 
obliged to bo 


truthfni 


' A defendant who colludes with the plaintiff, and induces him (xlii) Coats of 
to bring, a suit for his benefit, may be ordered to pay the costs of his 
C0“defendant in the Court below. It seems that he may also 


ordered to pay the costs of an appeal by the plaintiffd^Q'^) 


Where a defendant has the same interest as the plaintiff, (xiv) Costs of 
but disapproves of the action, he should distinctly repudiate it; ifhav^g^same 
he does not do so, the action may, in the event of the 
not succeeding, be dismissed without costs as against him. disapprorag 
Where however the defendant makes a distinct repudiation he 
get his costs. 

(103) Sutcliffe V, Smith, (1886) 2 T.L.E. 881, G. A. 

(109) Bhyroo Baootv. Baboo Amoroodeb Deo Narain Singh, Marsh. 60S. Sic 
B. Peacock, C. J., said in the course of the judgment The facts pointed out by the 
lower Oourfc amount to such clear evidence of collusion and fraud that it is unneceS' 
sary for us to go into details respecting them. The appeal is, therefore, dismissed 
with costs and interest at twelve per cent. With reference to the costs in the lower 
Oourfc, the Judge was called upon to make the defendanfc Anooroodeb Deo Narain 
Singh, as well as the plaintiff , responsible for them to the other defendants. The Judge 
refused to do so, considering that he could nofc make a defendant liable for the costs of 
bis oo-defendanfcs. But Anooroodeb Narain Singh being a party to the suit, an express 
issue was raised as to whether the suit was not brought by the plaintiU in collusion 
with him, and that issue was found in the affirmative. Section 137, Act VIII of 1859, is 
very general, and we think we have the power under that section to order a defendant 
who colludes with the plaintiff, and induces him to bring a suit for his benefit, to pay 
the costs of his co-defendants ; as he colluded with the plaintiff, there is no reason 
why the plaintiff should pay him his costs. We, therefore, order the decree of the lower 
Court to be amended, by declaring that the plaintiff shall pay the costs (with interest 
thereon at twelve per cent.) of all the defendants except the defendant Anooroodeb Deo 
Narain Singh, and that defendant, as well as the plaintiff, shall pay the costs of the 
other defendants in the Court below with interest thereon at twelve per cent. Tha 
defendant Anooroodeb Narain Singh was a respondent in this appeal. It is possible 
that, although the suit was brought in collusion with him, this appeal has nofc been 
brought in collusion with him. He might have been satisfied to let the decision rest as 
it was given in the Court below. We do not think it necessary in this case to order 
him to pay tha costs of his co-respondents. But we wish to guard ourselves against 
any misunderstanding and we think that a defendant who colludes with a plaintiff for 
the purpose of bringing a suit may be responsible for the costs incurred by the co- 
defendants in all stages of the suit, including those of an appeal, in which he is merely 
made a co-respondent/" — Per Peacock, 0. J., Bhyroo Baoot v. Baboo Anooroodeb Deo 
Narain Singh, Marsh, 60S (609), 

(110) Winthrop v. Murray, li Jur. 302, 304 ; Danieirs Chancery Practice, 7fch Ed., 

1910, p. 981, 
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insurance Insurance Company appearing on a motion to swear death 

Company would not be entitled to the costs occasioned by its appearance, 
mS‘ to ““ although its appearance in such proceedings would be very 

swear death, proper. 

(x?i) Costs fpjjg a defeated plaintiff should be required to pay 

of defeBdanti^ ■ ■ . - , ,, i? i ^ x 

uGnecessadly should be only the costs necessarily incurred Dy the successiul pa.rty 

incurred. defence of the suit. Costs cannot be deemed necessary, if by 

reasonable diligence on the part of the defendant or his pleader the 
expenditure of them could have been avoided. (^12) 

Costs ^ Where the question of jurisdiction is not raised in the lower 
raising ques- Court, but successfully raised in appeal the order would be set aside 


(xviii) Costs Costs would not be allowed where the plea of res judicata was 

taMng pleTol raised until after all the evidence had been taken.Cii) 

res judicata 

/Only 'Rafter all ^ _ 

fivMenoe was ~ ‘ ■ ■" - ■ 

taken..,' ■ . 

(111) In IM goods of William E, Talentyre, 8 C.W.N. Journal portion xiv, This 
was an application on behalf of the widow for leave to swear death of her husband 
who had gone out to Australia for the benefit of his health early in 1900. He was last 
heard of at Sydney in April. .He left TidswelUs Hotel on the 15th April after making 
enquiries about bathing on Manley beach and never returned or was heard of, The 
Agent-General for New South Wales had been communicated with and the missing 
gentleman was advertised for but with no result. The Insurance Company in which 
Mr. Talentyro was insured appeared by Counsel and requested that there should be 
further advertisements in papers of world-wide circulation such as Lloyd’s News. The 
learned President was satisfied that the local Police evidence proved that a very careful 
and vigilant search had been made and ordered leave to swear death on and after the 
15th April 1900. He refused coats of the opposition by the Insurance Company ; it 
was against the practice of the Court to allow Insurance Company’s costs in such cases, 
although he was glad they were represented. In the goods of William E, Talentyre, 
8 C.W,N. (Journal portion) xiv. 

(112) Seeta Paita Mahadevi Y, Suryudamma, 18 M, 128, 

(113) Joynarayan Singh v. Mudhoo Sudun Singh, 16 0. 13 (14), The Court* 
Wilson, J., said “ We find that this objection to jurisdiction was never taken in the 
first Court. It was not taken in the grounds of appeal to this Court, and indeed it was 
raised by the Court itself, and not by either of the parties. Under these circumstances, 
we may fairly set the order aside without costs.” Per Wilson, J., Joynarayan Singh v. 
M%{,d}ioo Sii^dun Singh, 16 Q, IB {16}. See, on this point, Chapter I, Note 183. 

(114) Bun Bahadoor Singh v. Lucho Kooer, 6 0. 406-7aC.L,R. 251 Pontifex, J., 
said in the course of the judgment “ As the plea of res judicata was not raised 
until after all the evidence had been taken and great expense incurred, we think each 
party should bear his and her own costs both in this Court and in the Court below, and 
we direct accordingly.”--p 0 r Pontifex, J., in Bun Bahadoor Singliv^ Lucho Rooer^ 6 

; . , C. 406 at 418*? C»3 j.R, 261. See also 'Chapter h Notes 183— *18fi 
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Where a defendant takes a successful plea late in second appeal^ d^fendaBt^ 
costs mav not be allowed in his favour, although he may succeed in taking 
,hlS plea.O^^f, ,,, plea late, in ^ ■ 

In a suit by an adopted son to recover his share in his adoptive ap^peal 
father's estate, a son having been born to the adoptive father subse- 
quently to the plaintiff’s adoption, the Court of first instance awarded 
the plaintiff a fourth share of the property in dispute. The 
defendant appealed to the District Court, but in appeal raised no 
question as to the extent of the share awarded to the plaintiff'. 

On second appeal to the High Court it was contended that, in any 
event, the plaintiff was only entitled to a fifth share. It was held 
that under the circumstances, and having regard to the nature of 
the question, the point might be taken in -second appeal on behalf 
of the defendant, and the High Court varied the decree by awarding 
the plaintiff a fifth share instead of a fourth share, but ordered the 
appellant (defendant) to bear his own costs of the appeal.^^iO 

A party may, although he is successful in the action, be ordered Costs of 
to pay all the costs of and occasioned by unfounded and unsupported aiiegatioBs 
allegations in his pleadings. (^^7) pleatogs. 

In this case the respondent though successful was not allowed 
his costs, for pressing charges of malice against the appellant which , 
were held to be unfounded. 

Where the plaintiffs claim and the defendant’s counter-claim (xxi) Costs of 
were both dismissed, but the defendant had raised a number of 
frivolous defences, he was ordered to pay half the costs of the action 
and counter-claim. 

The fact that the defendant bases his defence on the provisions (xxii) Costs of 
of a statute, the policy of which is not approved by the Judge is 
reason to deprive the successful defendant of his costs. ^^20* Thus, defeuee oa a 
in a recent Bombay case, the plaintiff brought a suit against Grovern- polsoy^of*^^ 

ment for recovery of a vatan. but the suit was dismissed under S. is no^ 

. .. . : ... . ' 

(115) G 7'iapa V, Nhigapa, 17 B. 100 referred to in Nagesh v. Guru Eao, 17 b. 

303 (305i; Sharjuddm v. Govind^ 27 B. 452 (460); Birbhadra Bath v. Kalpaianc Pandu, 

1 O.Ii.J.SSS (392, 403). 

(116) Ibid. 

(117) Blest V. Brown, 4 De, G.B. & J. 367, 378, 

(118) L^O. Clarke v. Brajendra Kissore Roy Chcwdhuri, 13 O.W.N, 4§8 = 9 C.HJ. 

298=36 a 433, 

(119) WtllmoU V. Barber, 17 C.D. 772 .; and see Corpn, Bradford v. Pickles, (1894) 

(120) Secretary of State Venkatesh Qobind^ 2 Bom. L.B. 120, 
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of the Bombay Eevenue Jarisdiction Act (X of 1879). The District 
Judge, however, refused to give the defendants costs, on the grounds 
that he did not approve of the policy of the Government in passing 
the Act, and that he doubted the power of the Legislature to pass the 
Act. It was held^ reversing the order, that the reasons assigned by 
the District Judge were no valid reasons for ordering the defendant 
to bear his own costs in an action in which he had been successful 
and in which he had nol; been guilty of any improper condiictJ^^D 
{xTiii) Costa In an English case costs occasioned by a defendant’s unfounded 
by^stiggeslion Suggestion of fraud were ordered to be paid by him although he was 
of fraud, successful in the action. (122) 

(xsiv) Costs Where both the parties to a suit, misapprehending its nature, 
PMties^^mis maintainable, and fight upon false 

apprahended issues, the party who ultimately succeeds will not be entitled to 
nataa of against the other. (123) 

(xxv) Costs of ^ defendant has also been refused his costs where, upon the 
wheM the construction of a doubtful point of law he had obtained a great 

construction advantage over the other. . 

of a doubtful j 

;;'';|dini;Has' ^ — — — ^ ^ ^ ^ 

given him (121) Secretary of State v. Venkatesh Gohind^ 2 Bom. L R. 125. / 

- (122) Wright Howard^ i\S23)y 1 Sim. & St. 190. A defendant, e;ogagod ia the 

business of making and sailing a sabstanoe which enabled brewers to dei*cive the public, 
is not entitled to the costs of litigation with respect to such sub 3 tan/;:.'c even it he be 
successful. Estcourtv. Estcourt Bop, Essence Go,^ (1875) L.R- 10 Ob/, App. 276. 

(123) Shah Muhammad v. Kashi Das, 7 A. 199 = 4 A.W.N. Sf/h'. rctlieraai, CJ., 

said in the course of the judgment I am of opinion that this must be 'Allowed 

and the suit dismissed. The suit was brought to try a right to ri;:: a ecrt-iio flight of 
steps in the city of Ghazipur, which led from a street in the city to " the river Ganges. 
The plaintiff alleges that the steps are his own private property, 
without leave from him, has any right to use them, The defendants all^PpPrsteps 
are not the property of the plaintifi ; and further, that, even if they were, the public 
have a right to use them. Now, if the suit had been properly framed, that issue should 
be tried. But the persons conducting the litigation mistook the powers whioh the 
Courts have ; and instead of bringing a suit for trespass or asking for an injunction to 
prevent persons from trespassing, they brought a suit against persons who bad never 
interfered with the steps at all, and prayed for an injunction against the whole world. 
Now, no Court in existence has or can have such powers, and therefore the suit must be 
diamiasad. Then ic is said that, this being so, the defendants should have their coats, 
and that would be proper if at the beginning the defendants had taken the point that 
the suit was not maintainable. But instead of doing so they fought the case all along 
as if the suit was maintainable, and upon a false issue. The litigation, owing to the 
mistake of ’both sides, has been wholly fruitless, I think therefore that both sides 
should pay their own costa.”— Per Petheram, CJ., in Shah Mtihammad v. EasU Das, 

7 A. 199 = 4 A.W.N. 33S. 

(124) Dommeti v, Bedford, 3 Yes# 149. DanielPs Chancery Practice, 1901, 7th Ed*, 
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If an objection is groundless, although it is supported by the (xxvi) Costs 
opinion of counsel upon which the defendant has acted, yet the aetendanta 
party taking it will be ordered to pay the costs ; for “ the mistaken 

advice of a third person cannot be allowed to operate to the dis- before 

advantage of the party who is clearly in the right. ”(125) grSiees 

objeoilon, 

."Where the debt, haa been paid after the issue of the summons.. fs.xvii| Costs 
but before service of the same and the plaintiif or his attorney is 
aware of the payment, he has no right to proceed further with 
action, although he will be entitled to the costs of the issue of the 
summons. 

“ If money paid into Court, to cover certain particular demands, 
is taken out by the plaintiff in satisfaction of the entire cause of 
action, the defendant will have the costs from the date of notice of 
payment in Court.’’ 

A plea of payment after action brought must be expressly 
pleaded in bar of the further maintenance of the action. ^^28) 

Where defendants desire to escape from their liability to taviii) Costa 
costs of an action, '' they must make a clear, unconditional offer, 
equivalent to the whole right of the plaintiff at the time, ”(3.29) of sattiensent 

'' A letter from defendants’ solicitors saying that they are pre- 
pared to advise defendant to settle on certain terms is not such an 

offer.”(330) 

So also an offer of substantially all the relief asked, but coupled 
with a denial of the right thereto, is insufficient. (3-31) 

“Itjnust amount in substance to an offer of everything which 
the Court eventually held the successful party entitled to, ^^ 32 ) ^nd 

1125) Maling v. Bill, 1 Cos. 186 ; see also, Vancouver v, Blisst 11 Yes. 458, 463; 

Flux V. Best, 23 W.E. 228 IBng.). 

(126) Wyllie v. Phillips, {1637} 5 Dowl. 644, 

(127) Nichols V. Evans, (1883) 22 Cb. D. 6U; and as to incidence of costs v?ber6 
plaintiff recovers less than the amount paid in, see Powell v, Vichers, Sons and Maxivh 
(1906) 95 L.!*, 774, C.^l. ; Beyining v. Ilford Gas Co., (1907) 76 L.J.K.B. 68L 

(128) Hullodhur Bhose v. Jif. Coondoo, (1846) Montriou 47 = 1 Ind. Dec. Old Series, 
p, 515, 

(129) The Yearly Practice, 1914, Vol. I, p, I04S, See also, Chapter on ^‘Effect of 
Tender on Award of Costs,” infra. 

(ISO) Trotter v. Madeayi, (1879) 13 Ch. D. 574, 

(131) Birmingham etc,, Land Co. v. JD. ti\ N, W. By. Co., (1887) 57 L.T. 185. 

(132) Bemnani v. Bood, (1859) 27 Beav. 74 ; and see Beal and Personal Adtwtee 
Co, V. MsGarihy, (1800) li Ck.VA88r' 


(xxix) Costs 
of co-delencl- 
ant. 


must have been of substantially the whole of the costs which the 
Court holds the plaintiff to be entitled to at the triaL”(i38) 

Where the Judge considered that the plaintiff had acted 
oppressively in declining an offer, such' offer not including' the'. 
plamtiff'’s costs, an order was made that the defendants should pay 
plaintiif’s costs' incurred previous to the offer, and plaintiffs, shbuid"^ 
pay defendant’s costs incurred subsequent thereto. 

On the other hand, where, notwithstanding the defendant’s 
offer, the plaintiffs were compelled to come to the Court to prevent 
an iniury, they would be held entitled to the costs of proceedings 
taken to protect their interests. (^35) 

A defendant whose conduct has caused the litigation may 
be ordered to pay to any other defendants their costs of the 
action. (^36) 

Thus where a specific performance suit had been occasioned 
by an unfounded claim made by one of two defendants, costs were 
given as against both defendants accompanied by a declaration that, as 
between the defendants the costs ought to be borne by the defendant 
who had made the claim, and liberty to apply at chambers as to the 
payment of such costs was given to the other defendant.” h37) 

(133) Schksinger v. Turney, (1890) 63 L.T, 764. 

(134) V. Bawsom, (1902) 47 Sol. J. 92. 

(135) Fenessy v, Day and Martin^ (1886) 55 L.T. 161. See too, Upmann v. ForeS‘ 
ter, (1883) 24 Cb. D, 231 ; American Tobacco Co, v. Guest, (1892) 1 Ob. 630. 

(136) Budow-v. Great Britain dc., Assurance Society, 17 0.D. 660; accordiog to 
the practice of the Court of Chancery, one defendant was not, except in the case of suits 
by the A.—G., without a relator or in interpleader suits, ordered to pay the costs of a co- 
defendant) but where one defendant was to pay the costs of another defendant, the plain- 
tiff was ordered to pay them, and then permitted to recover them from the defendant ; 
see 2 D.C.P. 5th Ed. 1266, 1267; Jones w* Lewis, 1 Cox., 199; and see Weymouth v. Boyer, 
1 Ves. 416, 426 ; Parkes v. White, 11 Ves. 209, 238 ; Phillips v, Davies, 7 Jur. 62 ; 
Man V. Rkkeiis, 7 Beav. 93, 104; Popple v. Henson, 5 De. G. &. S. 318 ; A—Q,, v. Corpn, 
Chester^ 14 Baav- 338 ; A.— G. v, Mercers^ Co,, 18 W.R. 448 (Eng.). A case having 
been sat down on the board ex parte against one defendant, an order to strike the case 
out of the board will not be made on the application of such defendant except upon 
payment of the costa ot the co-defendants, Brijunder Comar Paid Chowdry v. 
Isserchunder Paul Chowdry, (1844) Euiton 451 «1 ind. Dec. Old Series, p. 918. 
Chief Justice Peal said in the course of the judgment “ If defendants are exposed to 
extra costs by a co-defendant repairing his own laches, it is equitable that the latter 
should pay the costs so incurred whan be seeks an indulgence from the Court.” Per 
Peel, O.J. in Brijunder Goniar Paul Chowdry v, Isserchunder Paul Chowdry, (1844) 
Fulton, 461 = 1 Ind, Dec, Old Series, p. 913. See also this subject dealt with under 
“ Seotiom l—PUintiff’s Costs ” supra, 

(137) Wilson V. Thomson, 20 Eq. 459 ; and see Furlong v, Scanlon, Ir. Rep, 9 Eq. 
202 ; see DanieU’s Chancery Practice, 7th Ed. ,1901, Yoi, I, pp. 980-981. 
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It has been held by the Courts in England that, “ Under the 
Judicature Acts, it is no longer necessary or proper to order a plaint- 
iff to pay the costs of a defendant and have them over against 
another defendant, so that, if the second defendant is insolvent, the 
plaintiff loses them. The proper form of order now is to order the 
defendant who is liable to them as between himself and his co-defend- 
ant to pay them to his co-dafendant.’Mi38) 

Where, in a suit to recover a sum of money on a hatlichitta 
against several partners, some of them denied the partnership and 
the liability, others admitting both, and the Court found in favour 
of the plaintiff, those defendants that disputed the liability and 
the partnership were ordered to pay the costs of the other defend- 
ants.! 

But it has been held in a recent case by the Punjab Chief 
Court that a Court has no jurisdiction to award costs of one success- 
ful defendant against another unsuccessful defendant in plaintiffs 
claim.a^O) 

Where a person who is wrongly made a defendant chooses to 
be an active litigant in support of another party he is not entitled 

to say that he ought to have his costs.!i^b 

The remedy of a person who is improperly joined as a co-. 
defendant is to apply to the Court asking that his name shall be 
struck out.!i^ 2 ) 

(138) Per Jessel, M.B., Budoto v. Great Britain, etc. Assurance Society^ (1881) 17 
Oh. D. at p. 603, G.A. ; Child v. Stenning, (1879) 11 Cfa. D. 82 ; Besterman v. British 
Motor Cah. Co., Limited^ (1913) 29 T.L.R. 324 ; Vine v. National Motor Cab cC'c, Co., 
Limited, and another i {19 Id) 29 T.Ij.R. 311 ; and see Bulloch v. London and General 
Omnibus Co., (1907) 1 K.B. 264 G.A. ; Of. Sanderson v. Blythe Theatre Co., (1903) 2IC. 
B. 533, G.A. ; Beaumojit v. Senior, (1903) 1 K.B. 282 ; Of. The Milwall, (1905) p, 155, 
G.A. It is submitted that the same rule may be adopted in this country, the power as to 
costs given by S. 35 of the present Code of Civil Procedure being similar to those con- 
ferred on Courts in EngJand by the English Judicature Acts. 

(139) Juggut Ohmder Boy v. Boop Ghund Sham, S Q. Bit. 

(140) Joivahif Singh V. Amin Ghand, bl P.W. PL. 190B. 

(141) Butler 'V. Bice, (1910) 2 Oh. 277, at p, 283 ; and see Twineharrow v. Braid S 
Co., W.N. (1878) 169. Of. Geen v. Herring, (1905) 1 K.B. 152, where a successful 
plaintifi was deprived of costs against a defendant unnecessarily joined. {Bur stall 
V. Beytus, (1884) 26 Oh. D. 35, O.A.). As to the rules guiding the Judge’s discretion 
with respect to disciaiming defendants, see Ford v. Chester-held {Earl), (1853) 16 Beav 
616; Day v. Qudgon, (1876) 2 Oh. D. 209 ; Greene v. Foster, (1882) 22 Oh. D. 666 and 
note (103), suyra, 

(142) Wilson v. Gktirch, (1878) 9 Oh. D, ,552 ; Sadler v. G. W. By. Co,, (1895) 2 Q 
B. 688 ; Bainhridge v. Postmaster-General and another, (1906) 1 K.B. 178 (C A ) * 
Vallance v. Birmingham and Midland Land and Investment Corporation, (1876) 2 cih* 
I), 369 ; Taff VaU By, Co, v* Amalgamated Society of Bailway Servants, (1901) A.C. 426^ 
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(xxx) Coats of In an appeal from an order passed in favour of the plaintiff 
made and disallowing a defendant’s claim for costs, the defendant un- 

lS“nt5 necessarily made a co-defendant a respondent. As this respondent 
could not be injured in any way in this appeal, it was held by the 
Chief Justice (Mitter, J., dissenting) that, although the appeal was 
dismissed, the co-defendant was not entitled to costs, simply because 
he had been present watching the case.l^^^l 

(143) The Collector of the 2i-Pergunnahs v. Wilkinson, 12 W.R. 444. la tba 
course of the judgmenfc, Mitter, J., said : —“I concur with the learned Chief Justice in 
holding that the Collector is entitled to obtain his costs from the plaintiU, respondent, 
but the respondent Sreenafch Ohowdhry also is, in my opinion, entitled to obtain his 
costs from the Ooiieotor, It is very true that the Gollectoc has in his grounds of appeal 
complained against the judgment of the lower Court so far only as that Court dis- 
allowed his claim for costs against the plaintiff, but he has, in his petition of appeal, 
placed the respondent Sreenath Ohowdhry exactly in the same category as the plaintiff. 

I do not think that it lies in the Collector’s mouth to say that Sreenath Ohowdhry 
ought not to have appeared. If Sreenath Ohowdhry had appeared, it is only because 
the Collector made him a respondent in the appeal; and he was, therefore, justified in 
appearing to watch his own interests, that is to say, to see that the Collector did not 
improperly obtain any decree against him. He has good grounds, in my opinion, to 
say that he has been misled by the course adopted by the Collector ; and although he 
was not interested in opposing the claim of the Collector, so far as that claim related 
to the demand for costs against the plaintiff, he was nevertheless interested in seeing 
that no decree was passed against himself. I would add that, although the Collecfcor 
has not, in his grounds of appeal, advanced any specific claim against Sreenath 
Ohowdhry, yet, when Sreenath Ohowdhry was served with notice of the appeal, he 
was not served with a copy of those grounds. But even if he had been furnished with 
such a copy, he would not have possibly calculated that the Collector would not try to 
make him responsible by urging new grounds of appeal at the time of hearing. The 
very fact that a party is made a respondent in an appeal would imply that the appel- 
lant asks for some relief against him ; and if the appellant is not entitled to such relief, 
the party who was thus made a respondent is entitled to appear before the Court, and 
to say that no such relief ought to be given. If Sreenath Ohowdhry had not appeared 
in this case, notwithstanding that he was made a respondent by the appellant, the 
Court might have by mistake made a decree against him, and such a decree, when 
made, would have been just as much binding against him as if it had been passed in 
his presence. It may be said that Sreenath Ohowdhry might have reasonably sup- 
posed that no such mistake was likely to be committed by the Court, but he was not 
■ bound to trust to his own calculation of probabilities as to what the Court would do, or 
would not do, and to run the risk of such a decree being passed against him in his 
absence.” In the same case Peacock, C.J. said:— “The Collector thought he was 
entitled to his costs, and he appealed to this Court ; but unfortunately he made, not 
only the plaintiff, but one of the co- defendants, a respondeat in the appeal. That co- 
defendant has now appeared. He has not argued the question as to whether the decree 
of the Judge was right or wrong in refusing the Collector’s costs as against the plaintiff, 
nor has he any interest in the question. The Collector has succeeded in bis appeal, and 
the ordinary course would be to decree the appeal with costs. The co- defendant who 
appears, and who is not injured and cannot be injured in any way, and who has not 
argued the case, and has not supported the decree of the lower Court, contends that ha 
is entitled to his costs, because he has been present watching the case. It appears to 
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Tn an action of tort, where there are several defendants, and (xxxi) Coats o{ 

, ^ , 'OH'S' '■ of '' ssvo*'''' 

judgment is obtained by the plaintiff against all, if one of the de-j-ai defeud- 

fendants has caused the plaintiff to incur extra costs by the nature Site 
of his defence, such extra costs will be recoverable from that piaiafeiS, 
defendant alone who has caused him to incur them.(i^^) 

Id. the case of claims against alternative defendants the Court (x^rxii) Costs 
can order the plaintiff to pay the costs of the defendant against 
whom the action fails and to add those costs to his own to be paid 
by the defendant against whom the action has succeeded. 

The modern practice in order to avoid circuity has been to 
order the unsuccessful defendant to pay direct to the successful 
defendant his costs. 

“ An order for the payment of costs out of a fund in which (xxxiii) Costs 
defendant and plaintiff are both interested, is not equivalent to 
ordering the defendant to pay a proportion of the plaintiff's costs, ^oth ^ 
and such order may be made even though the defendant has succeed- defecd^t*^^ 
ed in defeating the contentions raised by the plaintiff.’* interested 


me that, the costs being in the discretion of the Court, we would be ezeroising a very 
unsound discretion in giving the oo-defeodant his costs for watching the ease. Under 
these ciroumstanoas, it appears to me that the respondent Sreenath Chowdbry, who has 
appeared in this appeal, is not entitled to his costs as against the Coileotor. The 
appeal of the Collector is allowed, and the Coileotor is entitled to his costa in the lower 
Court against the plaintiS in the suit, with costs of this appeal as against the plaintifi 
respondent, and not against the other respondents.” Per Peacock, C. J. in The Collector 
of the 24 Pergunnahs v. Wilhmso7t, 12 W.R. 444. 

(144) Stum V. Dixon, (1839) 22 Q.B.D. 529, C.A, 

(145) Sanderson v. Blythe Theatre Co*, (1903) 2 KB. 633, O.A. (This was an action 
of contract, and this jurisdiotion extends to oases of tort). Bulloch v. London General 
Omnibus Co., (1907) 1 K.B. 264, C.A, 

(146) Rudoio V. Great Britain Mutual Life Assurance Society ,{ISQI) , 17 Ch.D. 600; 
hut of course a Judge has jurisdiction to follow the old practice if he thinks fit to do so, 
and ought to do so when necessary. Sea judgment of Romer, L.J,, Sanderson v. Blythe 
Theatre, 8 O.W»N. (Journal portion) siv ; see also Mullen v. London County Council 

1906) 61 Sol. J, 82; Vine y. National Motor Cab Co , (1913) 29 T.L.R. 311; Bester* 
{mann v* British Motor Cab Co., (1913) 29 T-L.R. 324, See notes under “ Costs of co- 
defendant,” supra* An action in which there were two sets of plaintifis acting by the 
same solicitor, being referred to an arbitrator and the order referring the action provid- 
ing that the costs of the cause should abide the event of the arbitration then, on one 
set of plaintifis being successful and the other failing : Held “ that the defendant 
should pay to the successful plaintifi one moiety of the general costs of the action, and 
should be entitled as against the unsuccessful plaintiff to all extra costs to which he 
had been put by such extra plaintiff being joined was good,” Gort {Viscount) v. Romney 

. (147) B«i»rv,PooZen a883)‘24 0h.D,27ai0,A»', , y - 
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Where, it is necessary that an action should be instituted by 
some person, the Court may order the costs to be paid out of 
the fund, the subject of the action, although the action is 

dismissed.li^s) 

''If through the exertions of a plaintiff the Court is enabled to 
distribute a fund, or if it makes a declaration of rights necessary 
for its administration, then, although the plaintiff may fail in his 
claim, the Court will not permit the other parties to carry off the 
fruit of his exertions without defraying his costs out of the 

fund.’UM9) 

Thus, it was held by the Calcutta High Court, that the estate, 
and not the manager thereof, would be liable for the costs of a suit 
instituted in perfect good faith by the manager for the benefit of 
the property.(‘S01 

(xxxiv) Costs Where the plaintiff succeeds in his claim and the defendant 

succeeds on his counter-claim, costs follow the event in this way; 
the plaintiff is entitled to the costs of action other than the 
counter-claim ; the defendant is entitled to the costs of the counter- 
claim. 

" It is immaterial so far as the taxation of costs is concerned, 
whether judgment be entered for the balance, or for plaintiff on the 
claim and for defendant on the counter-claim. ’'(^52) 

It has been held by Courts in England that an order giving to 
the plaintiff the costs of the claim down to the date of the counter- 
claim, and to the defendant the costs of the counter-claim and costs 


(14:8) Oranch v. Brissett, cited in Wheldale v. Partridge, 5 Veg. 398 ; Lymi v» 
Beaver, T. & K. 63, 69 ; Windham v. Graham, I Russ. 331, 347 ; Cooper v. Pitcher, 4 
Ha. 485 ; Boreham v. BignalL, 8 Ha. 131 ; Thomson v. Moses, 6 Beav, 77, 81 ; Bay v. 
Bowen, 5 Beav. 610, 615 ; Merlin v. Bagrave, 26 Beav. 125 ; and see Wesicoit v. Culli* 
ford, 3 Ha. 274 ; Lee v. Delane, 4 De. G. & S. 1, 6 ; Garth v. Townsend, 7 Eq. 220, 
223 ; Morg. & Wurtz, 96—98 ; but see Anderson v. A,, 41 L.J. Oh. 247. 

(149) Wedgwood v. Adams, 8 Beav. 103, 105 ; Leighton v. L,, 18 Eq. 468 ; and see 
Best V. Sionehewer, 15 W.R. 419 lEng.) ; Johnstone v. Todd, 8 Beav. 489. 

(160) Earn Kishore Acharjee v. Luckhee Debea Chowdhram, 1 W.B. Mis. 1. 

(151) Per Fry, L J., Shrapnel v. Laing, (1888) 20 Q.B.B. 334, G.A, Sea this sub- 
ject discussed more fully in chapter on “ Costs in Special Gases,” infra, 

(152) Per Lopes, L.J., 46.; Blake v, AppUyard, (1878) 3 Ex. D. 196; Bewitti, 
Blumer, (1886) 3 T.L.R. 221; QLPotte v. Chambers, (1879) 4 OiP.D, 69 ; Davidson 
0m|/;{l879) 4OL.T.192;4 
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of ail proceedings since the counter-claim, is not a proper order, and, 
in the absence of “ good cause, ’’ the Judge has no jurisdiction to 
make it.l^ss) 

In another English case, where the defendant admitted the 
claim, and also partially succeeded in his counter-claim, the plaint- 
iff and not the defendant was awarded the general costs of the 

action.fisi) 


(153) Wight v. Shaw, (1887) 19 Q.B.D. 396, O.A. 

U54:) The etc.j Association v, Eammond^ (i88‘-^) § T.L B* 196» G.A.; C/, 

BhatpeY, Saggith^ 11912) 106 L.T'. 13,, '0,, A. Begarcimg the subject-matter' of this, 
chapter, .'see also Amir All’s 0!?ii Frooetee'Cpde, Snd Ed,, 1916, pp. 203—210, 


CHAPTBEIT. 

AMOUNT ANB ALLOWANCE OF COSTS—OALCULATION. 

ABiounfe of costs which a defeated party should be required to pay— General rule 
■asto.'- 

Amount of costs to be awarded is governed by the rules framed by the several High 
Courts, 

Seale on which costs are awarded to defendant. 

Suit against several defendants— Scale of pleader’s fee. 

Caloalation of fees paid io pleaders, vakils and other legal praotitionera. 

Private agreement between legal praotitioner aad client. 

Attorney and client entering into agreement as to costs— Attorney’s right whan 
client wishes to change attorney— Practice. 

“Agreed costs,” aUowanoe of— English practice— Waiver of taxation. 

Amount of fees to which pleader entitled-Reaaonable sum as remuneration for his 
work and labour. 

Pleader engaged by several defendants having same interest— Amount of temuner- 
ation, 

Number of pleaders for whom fees can be allowed— Unnecessary costs. 

Costs to be allowed to Government Solicitor, who is also a salaried officer. 
Pleader’s fee in batch appeals. 

Costs not recoverable if pleader or solicitor be unoertifioated. 

Costs in proportion to amounts decreed and disallowed. 

Costs which a defeated party has to pay are only costs that were necessarily imnmd. 
Test to find out as to what are and what are not unnecessary costs. 

Costs occasioned by joining unnecessary defendants. 

Costs incurred through over-caution, negligence or mistake. 

Wxample-Co^Bhs.vetB made defendants in order that plaintiS may obtain a com- 
plete decree. 

Costs occasioned by mistake of Court. 

Costs of work done but becoming useless owing to abandonment of proceedings- 
English practice. 

Costs of amendment of pleadings. 

Costs oooaaioned by amendment of pleadings made at the trial by the Court mero 

motu* 

Costs of perusing amdavit— English practice. 

Costs oooasioned by affidavits ordered to be taken ofi the file for oontainingunneoes. 

sary matter— Prolixity, 
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Costs oQcasioaed by ifuelavant or scandalous matter In affidavit or pleadings* 

Costs oooasioned by improper denials or uon-admiBsions in defence— -Disallowed. 
Oertain items allowed : — 

, ' (i). Court-fees. 

(ii) Process- fees, ' . 

(iii| Exhibits. 

(iv|. Diet money, etc., for witnesses. 

(v) Commissioner’s fees. 

■ '.(vi)- Accountant’s fees. 

■ (vii). Pleader’s fees. 

fviii) Costs of working out the directions of Court, 
fix) Costs of translation. 
ix) Correspondence , charges of, 

(xi) Costs of expert witnesses, 

(xii) Shorthand writer’s notes— Expanses of, 

(xiii) Carbon copies, costs of. 

Costs, scale of, in application for revocation of probate^ 

Conditional order for costs, 

Costs on higher scale— Practice. 


The costs which a defeated plaintiff should be required to pay Amount of 
are those necessarily incuiTed by the successful party in the defence o^sts which 
of the suit. Costs cannot be deemed necessary if by reasonable party should 
diligence on the part of the defendant or his pleader the expenditure 
of them could have been avoided. U) As has already been seen, the rule 

Court has no power to award as costs any sum in excess of what 
the successful party actually expended in the course of the 

litigation. (2) 

Each of the Indian High Courts have framed rules regarding Amount of 
the regular scale of costs ; and, as a general rule, the costs of each of award^ed^s 
the parties are taxed according to those rules. (S) governed by 

the rules 
framed by the 

— . — . — ^ ^ ^ ^ ^ — . ..severaiTBlgh ■;>; 

Courts, 

(1) Seeta Patta Maliadevi v. Suryudamma, IS M. 128. 

(2) See this point discussed more fully in Chapter I, supra, Eeferenoes, 

(3) As to these rules sea Appendix, infra* Regarding the subject-matter of this 
chapter sea Amir All’s Code of Civil Procedure, 2nd Ed., 1916, Notes under 8. 85 
and 0. XX, t, 6, pp. 210—217 and 856— S59. Chapter on “Separate Costs,” 

“ Proportionate Coats ” and “ Taxation of Costs,” infra ; Halsbury’s Laws of England, 
Vol.XXIXI.Sa. 332-336, pp. 183—185*, Daniell’s Chancery Practice, 7th Ed,, 1901, 

Yol, I, pp. 1009— 1034 5 Yearly Practice, 1914, pp. 1116-!-1118 ; 1124— 1165 ; Setoa on 
ifudgment and Orders, 6th Ed., Ypl. I, pp. 258-^265, 
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[Chap. 


The Rsnal conrse in the matter of awarding costs is for the 
Judge simply to give judgment to the successful litigant with costs 
to be taxed, and the costs are then taxed by an officer of the Coui’t. 
There is no power to award in respect of costs anything more than 
'v/: : the taxed costs 

Scale The scale on which costs should be awarded to a defendant 

are awarded depends on what the plaintiff claims against him, and he would 
to <3eiendant, entitled to costs on the usual scale on the amount for 

which the suit was brought. W 

Thus, it was held that where in a suit for partition among the 
members of a joint Hindu family certain widows who had a claim 
only for maintenance were made parties, their pleaders would be 
entitled to the fixed percentage of fees only on the amount claimed 
by them for maintenance.® In this case the plaintiff sued for 
partition and made two widows, who were entitled to maintenance 
out of the estate, co-defendants in the suit. The plaintiff and the 
male defendants compromised the suit and a decree v/as passed in 
terms of the compromise. By the compromise the costs of the 
widows were to be paid by the estate, and in estimating the costs 
the lower Court allowed each widow a separate set of costs and 
calculated the amount to be paid to each as pleader’s fees on the 
value placed on his claim by the plaintiff. On appeal to the High 
Court, it was held, that the pleaders of the widows were not employed 
in prosecuting or defending an original suit of the value of the 
plaintiff’s claim so as to be entitled under S. 52, Eeg. II of 1827, 
to a percentage on the amount that the plaintiff sued for according 


(4) See Garnettv, Bradley, (1978), 8 App. Gas. 944, 957; R.S.G., 0. LXV, w. 8, 23 ; 
IM., App. N. See Halsbury’s Laws of England, Vol, XXIII, 8. 332, p. 183. 

(5) KasJieenaili Sein v. 0?imder Monee Debee, 9 W,B, 288 (289). 

(6) Eamachandra Parsharam v. Bhaguhai, 21 B. 42. 

(7) Section 52 of Eeg. II of 1827 runs as follows.: — LIL Firet, Each pleader 
employed in prosecuting or defending an original suit shall be entitled to a percentage on 
the amount sued for, according to the rates specified in Appendix L, as a remuneration for 
his trouble in acting in behalf of his client, until the decree in the suit is passed, and 
thereafter until such decree Is fulfilled : Becond^ The remuneration to a pleader em- 
ployed in prosecuting or defending an appeal, regular or special, shall be the game as is 
above prescribed in the case of an original suit : Third. The above rules shall not 
prevent an express agreement being entered into between pleader and client, for either a 
larger or smaller sum than the established fee : Fourth. But, if a larger sum than 
was agreed for between a pleader and client is awarded in costs against the other party, 
the pleader, notwithstanding his agreemfiot with his own client, shall be entitled to the 
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to the rates specified in Appendix L. is) The widows were in 
reality prosecuting a suit for their maintenance, and their pleaders 
were entitled to a percentage only on the amount claimed by them 
for maintenance. <91 


: . L, S. 52, Eeg. II of 1827*’-Sist8m6nt showing' the fees to which 

'pleaders are ectitlsd for acting throughout ordinary suits whan there is no specific ' 
agreement. The pleader’s fee is— 

■ " - In suits for not more than Bs. 2,000 ... 3 per cent. 

In suits for from Es, 2,000 to 10,000 inclusive, on 

Rs. 2,000 as above, and on the remainder ' ... 2 per cent. 

In suits for from Rs. 10,000 to 20,000 inclusive, on 

Rs. 10,000 as above, and on the remainder ... 1 per cent. 

In suits for more than Rs. 20,000, on that sum as above, 

and on the remainder ... J per cent. 

Section 7 of Act I of VIL Parties employing authorised pleaders in, the said 

Courts' shall be at liberty 'to settle with them by private agreement the remuneration to 
ha paidior their' professional services, and that it. shall not be neoessary to specify such 
agreement in the vakalatnama ; provided that when eost-S' are' awarded to a party , in 
any .'reguiar suit, original or appeal, decider] on the merits, against another party, the 
: amount to be paid on account of fees of pleaders shall be calculated according to, th©: 

' rules contained in the sections of Regulations- specified in S. 6 of this Act ; -and ; that 
when costs are awarded in other cases the amount to be paid on account of such fees 
shall be one-fourth of what it would have been in a regular suit decided on its merits. 

(9) Parsons, J, said in tbs course of the judgment: — “This was a suit for 
partition brought by the plaintiff against his oo-sliarars, the defendants Nos. 1 and 2, 
in which the defendants Nos. S and 4 were made co-defendants as widows having a right 
to maintenance. The suit was compromised by the plaintiff and 'the defendant No, 2 
agreeing to buy the share of the dsf6nda;nt, No. 1 fo? ij- lakhs. Tbe Subordinate Judge 
ordered the costs of the defendants Nos. 3 and 4 to come out of the e.state. Ho gave 
each a separata set of costs and calculated the amount to be paid on account of fees of 
pleaders in each set at the full rate on -the value placed on his claim by tha plaintiff, 
and thus made those fees alone coma to Rs. 6,316- Against this order the present 
appeal has been brought, and it is contended before us that the fees ought not to have 
been calculated on tb© value of the plaintiff’s claim, or that, if that calculation is right, 
yet, as tha suit was not decided on the merits, one-fourth only of the ordinary fees 
should have been allowed. It is clear, we thiuk, that the order is bad. The pleaders 
of the defendants Nos. 3 and 4 were not employed in prosecuting or defending an 
original suit of the value of the plaintiff’s claim, so that they would be entitled under 
S. 62 of Reg. II of 1827 to a percentage on the amount that the plairftiff sued for 
according to the rates specified in Appendix L, Their clients were not, strictly speaking, 
defending the suit at ail, for their right to maintenanco was admitted. Even if it bad 
been denied, however, their position would not have been very different. They were in 
the suit as claimants of a right to maintenance, which right they asked to have deter- 
mined and awarded to them by the Court. They were, therefore, in reality prosecutiog 
a suit for their maintenance, and their pleaders ought to be entitled to a percentage 
only on the amount claimed by them for maintenance. If this claim were decided on 
the merits, the full percentage would be paid ; in other oases one-fourth only would be 
paid under S. 7 of Act I of 1846. In the present case, there has been no decision 
passed on their claim either on the merits or in any other way. The lower Court 
decided the case on tha compromise, which is silent as to the amount, of maintenance 
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Suit; against; 
several 
^^elenda.nts— , 
Scale of 
pleader’s fee. 


. ' :Siniilarly. when aBuit contains.: several distinct ;claims:;agains 
separate defendants, the .."'amount- 'of. costs to be- allowed to .each 
depends on the claims made against them.^^O) ^ The plaintiff' sued 
. 34 persons for the recovery of 3,820 beegahs of rent-free debutter 
'lands. The suit was defended only "by 13 defendants, and ^was dis-' 
' missed for miiltifariousness, and the Court allowed each defendant 
a pleader’s fee of Es. 275 based on the valuation of the entire land 
in which the 13 defendants had only a certain share. It was 
held that the fees were excessive and that the best plan would be 
to allow each defendant who defended the suit in respect of a plot 
of land exceeding 40 beegahs a pleader’s fee of five gold mohurs : 
to each defendant who succeeded in respect of a plot of land exceed- 
ing 20 beegahs, but not exceeding 40 beegahs, a fee of three gold 
mohurs: and to the defendants who succeeded in respect of a plot 
of land less than 20 beegahs, a fee of two gold mohurs. 0^) 

to which the defendants Nos. 3 and 4 are entitled. It does not appear that they asked 
the Court below when it decided the case on the compromise to proceed on their claim 
and todejSne and award them their maintenance, and they have not here objected to the 
decision of the suit on the compromise alone. Had they done so, we should have been 
bound to have allowed the objection. We, therefore, only reverse the order of costs, 
and remand the case for the amount of pleader’s fees to be correctly calculated, This 
will involve a determination of the amount of maintenance to which the defendants 
Nos. 3 and 4 are respectively entitled. If there is a dispute necessitating a decision on 
the merits as to the amount of maintenance to which either defendant is entitled, the 
pleader of that defendant will be entitled to the full percentage on the amount, if any, 
claimed, or if no amount is claimed on the amount awarded. In other oases he will be 
entitled to one-fourth only. We make no order as to the costs of this appeal.” Fet 
Parsons, J. in Bamchandra Farshmam v. Bhagubai^ 21 B, 42 at 44 & 45. 

(10) Eajah Rooddur Narain Roy v. Coomar Narain Patnaih, 13 W.B, 320. 

(11) Rajah Rooddur Narain Roy v. Cocmar Narain Fatnaik, 13 W.B, 320. 
Norman, I, said in the course of the judgment : — “ A discussion arose as to the 
principle on which the costs were to be calculated. The Judge found that, as regards 
property to the value of Bs. 2,200 different defendants had submitted to decrees, and he 
took 5,440 rupees as the value of the suit so far as it was dismissed. Having done that, 
he allowed to each defendant full costs upon a valuation of Rs. 6,440, and as a 
consequence, to 15 defendants a vakeel’s fee of Rs. 257 each. Practically speaking, 
the vakil’s fee allowed is, in a very large number of instances, much greater than the 
whole value of the property in respect of which the successful defendants came into 
Court, It is clear that this cannot be said to be a just and equitable way of awarding 
payment of fees according to the rules of this Court. The defendants by this means 
got costs as upon a total valuation of 79,600 rupees, not at the rate of five per cent, on 
the first 5,000 rupees, two par cent, on the nest 15,000 rupees, one per cent, on the next 
30,000 rupees, or up to 60,000 rupees and half per cent, on the 29,600 rupees exceeding 
the sum of Es. 60,000, but for every separate defendant costs are calculated at the 
maximum rate of five per cent, on the first 5,000 rupees or 6,440 rupees. Now, if the 
separate defendants having separate interests had sat up distinct defences and succeeded 
thereon— in other words, if the Judge.had'Bope.qn to try this case notwithstanding the 
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In calculating the amount to be allowed in respect of services Caiooiation 
rendered by pleaders, vakils, attorneys and other legal practitioners, 
the Courts are governed by the rules framed by the several High vakils 
Courts under the powers conferred upon them by the legislature, h®) pjaotitioBets. 

A Court is bound to award as costs to a successful party his Private 
pleader’s fees calculated according to the provisions of the Acts 
relatino' to the subiect and the rules framed under such Acts. The praotitionar 
defeated party cannot take advantage of any private arrangement 
between the successful party and his vakil. (isi Any private 

arrangement between the legal practitioner and client will not 
affect the power of the Courts to award cost according to the scale 
prescribed by the rules of their respective High Courts. 


objection ol mnltifaEiousneas and dismissed the whole of it as against each defendant 
separately upon the merits-— under Eule 7 (5 W.R, Rules of Practice, p. 15), it would 
appear that the costs of each defendant would have been allowed at a rate according to 
the value of his separate interest to be ascertained by reference to the Scale in Rule 1. 
It is said, and said with some truth, that, owing to the peculiar form of the present 
suit, the defendants have been put to greater expense than would have been tbe case if 
the piaintifi had shown that, as regards each one of the defendants, the plaintiS sought 
to recover only the property held by such defendant separately. There is no doubt that 
that is what he meant and what the opposite parties understood him to have meant 
notwithstanding the defective form of his plaint. We think, however, that it is fair 
that each defendant should be allowed a larger sum by way of costs than if the plaintiS 
had confined his claim against each defendant to tbe land held by him. But there is 
no doubt that the amount awarded by the Judge must very greatly exceed anything 
that these small holders can have paid or been expected to pay to their vakeels in the 
Judge’s Court, We think that, in a case of this kind, it would have been a convenient 
course to have taken a valuation, say, double that of the amount at which the entire 
land claimed was originally valued in the suit, and allowed to tbe several successful 
defendants costs in proportion equal to their shares upon that valuation. We think 
the best plan in the present case will be to allow each defendant who defended the suit 
in respect of a plot of land exceeding 40 beegahs a vakeel’s fee of five gold mohurs ; to 
each defendant who succeeded in respect of a plot of land exceeding 20 beegahs not 
exceeding 40 beegahs a fee of three gold mohurs ; and to the defendants who succeeded 
in respect of a plot of land less than 20 beegahs, a vakeel’s fee of two gold mohurs. 
The intervenors appear to have coma in of their own accord. There has been no adjudi- 
cation as to their rights, and there seems to be no reason why they should be allowed 
any costs. The decrees of the lower Court will be modified accordingly. Each party 
will bear his own costs of this appeal.” Per Norman, J., in Rajah Rooddur Narain 
Roy V, Goomar Narain Patnaikt 13 W.R. 320 at pp. 321 & 322. 

(12) As to those rules, sea App. infra. See Umirionath Jhav, Boghoonath Pershad^ 
6 W,R» Mis. 35 (1886) cited in Amir All’s Code of Civil Procedure, 1908, p. 208. 

(IS) Umirionath Jha v. Boghoonath Fershad Eoyt 6 W.R. Mis, 35. 

(14) See Umirionath Jha v. Boghoonath PerBhadt 6 W.R. Mis. 35 died in Amir Ali’s 
Civil Prooedure Code, 190S, p. 208, Notes under -8. 35. ' ^ 
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Attorney and 
client 

^ 'eatering into 
agreement as 
to costs — 
Attorney’s 
right when 
client wishes 

attorney— 

Practice. 


Agreed 
Coats ” 
allowance of 
.'■—English ■ 
vPraotioe— ; . 
Waiver of 
taxation. 

Amount of 
fees to which 
pleader 
entitled — ■ 
Eeasonabie 
sum as 
remuneration 
for his work 
and labour. 

Pleader 
engaged by 
several 
defendants 
having same 
interest — 
Amount of 
remunera- 
tion. 


: Where, agreement between the' deftodMt;^ 
.and bis , attorney, whereby the latter agreed to conduct a suit 'by 
accepting ascertain sum for his personal services, (and not in respect 
of costs out of pocket and Counsel’s fees) and in the event ' of the' 
client being successful to refund the amount received and 'to .recover'. 
Ml costs from the plaintiff, lield^ on the client insisting on a change 
of attorneys, he could do so, on the attorney being paid his taxed' 
costsJ-‘S) 

Subject to the production of a written oonsent by the client 
(the, party interested) to waive a taxation, an order was made for 
payment of an agreed sum for costs/d^) 


.'■In the absence of any express agreement to the ' contrary ^ 
between the pleader and the client, the former is entitled to a 
reasonable sum as remuneration for his work and labour.l'^'^) 


Humber of 
pleaders for 
whom fees 
can be 
allowed— 
Uaueoessary 
oosfes. 

OostiB to be 
allowed to 
Goverumeut 
Solicitor, who 
Is also a 
salaried 
officer. 


In the present case, the plaintiff was employed as pleader by 
several persons of whom the defendant was one and there was 
nothing to show that the defendant had an interest distinct and 
separate from that of the others. Consequently, the plaintiff ought 
not to be allowed a full separate fee from each of the persons whom 
he so represented. Still less could he claim to be entitled to a full 
fee from each of the parties calculated upon the full valuation of 
the entire suit.dS) 

It was held by the late Supreme Court that a plaintiff is not to 
be saddled with the costs of three pleaders if two were siifficientJ^^) 


Where in a suit on the Original Side of the High Court, to 
which the Secretary,' of. State for India is a party,: costs are awarded 
to him, the Government Solicitor is entitled to have his bill of costs 

(15) GhasBee Jamadar v. Nassiruddin Mistry^ 26 0. 769. 

(16j Be Cosier, EillBi'os. v. Hmiphreys^ W.H. (1898), 8, 

(17) Mussi. Ammoonissa v. Mr. C. Chapman, 6 W.E. 108. 

. (19) Suhmna Bibm v. Csud AU, 8.W.HiW. 1861, p. 833 cikd in Amir All’s 'Civil : 
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taxed in the ordinary way against the losing party notwithstanding 
tv >0^1- that the Government solicitor is a salaried officer of 
Government.<20) An arrangement between Government and their 
whereby the lafter receives a fixed salary and m addition 
t’ nata awarded to Government in any litigation would not aftect 
°tv condemned to pay costs to Government.!®^) In the Attorney- 

1 thiit the Crown incurred expenses about this suit , and. unless 
"nt fo” compensated by the payment oi tbe ordin^ 
fees there would be no mode of compensating it at all, because it is 
Lpo sible for the Crown to say what proportion the expense of 
Scting this particular suit must bear to the entire salary for 
the vear until the end of the year, when all the suits are known, 
and when the expense of each would be calculated, which at the 
time the costs are taxed it is impossible to know ; and therefore it 
is impossible, if the Crown is to be compensated at all, that it should 
be cLpensated except in the way of payment of the ordinary 
fees ”!23) 

Where a District Judge, in disposing of a batch of appeals m Headert fee 
summary suits under the Madras Estates Land Act, fixed the^ppeaig. 
vakil’s fee payable to the successful party in each of the appeals at 
one Eupee, instead of the minimum fee of Es. 20 prescribed by the 
rules, held that the direction as to costs could not be supported, as 
the Court had no power, if it gave costs in each case, to reduce the 
minimum fee as it did, and that the proper course to be allowed m 
cases in which a number of appeals had been heard together, involv- 
ing the same point of law and not requiring separate “g’ament 
was to grant the usual costs in first three appeals of ^^tch and 
to make each party bear his costs in the other appeals.! 

“No costs, fee, reward or disbursement on account of and in 
reMion to »ny a.ot or proceeding done or token by nny petoon who 
acts as a solicitor without being duly qualified so to act aie to 


(20) P. Nussennanji <& Co. v. SS. Wartenfels, 18 Bom.L.E. 118. 

(211 AzMla Saheh v. SMry of State for India, 15 M. 405 ; MuJmmmad Ahm 
OoulfsZZ Tne secretary of f M. IBS Cea aud foBowea . 

P. msserwanji Go- v. SS. Wartenfeh, 18 Bom.L-B. 118 (120). 

(22) (1849) 19 L.J* Es. 116. 

(OSI Per Baron Parke, in The.Attorney General y. ShilUbeer, (1849) ^ L.J. Bx. 
1.5 Sd il ^ 0.. SS. w/*. to ito (». 

, '(24) BAwasi/av. Womsi»to4pparttsaBte,.3Iii.W. 349==(19^ 
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tcbaf.: 


Gosiss in . 
proportion to 
amounts 
decreed and 
disallowed. 


Costs which 
a defeated 
party has to 
pay are only 
costs that 
were 

necessarily 

incurred. 


recoverable in any action, suit, or matter by any person whom- 
soever ; (25) and, consequently a party to the proceedings cannot, 
where the solicitor employed by him has been uncertificated, recover 
his, costs or ^disbursements from a person who 'would otherwise be : 

liable to pay them. 

Where the decree in a suit directs the payment of costs by the 
plaintiff and defendants respectively, in proportion to the amounts 
decreed and disallowed, the proper mode of giving effect to such a 
decree is to calculate the amount of the costs of the suit as laid, and 
then divide the entire sum proportionately between the parties 
according as they have respectively succeeded or failed.( 26 ) 

As has already been seen the successful party is, however, not 
entitled to more than the necessary costs. Thus costs may be 
disallowed in the following cases — (i) where the costs have 
been lavishly incurred, (ii) where costs were incurred in proving 
points admitted by the other side, (iii) where they were incurred in 
adducing overwhelming, or irrelevant evidence, (27) (iv) where the 
defendant's pleader, who could have had the plaint rejected without 
trial, files a written statement raising a variety of defences, but not 
raising the very point which ultimately causes the shipwreck of the 
suit, it was held that the defendant ought to bear the loss which his 
pleader, by dint of care, might have avoided. To hold otherwise 
would he to make the plaintiffs answerable for the mistake of their 
adversary's vakil," (2S) (v) so also where the plaintiff joins unneces- 
sary parties, they must be discharged with costs upon him. (29) 

All such costs, charges, and expenses are to be allov/ed by the 
judge or the taxing master as appear to him necessary or proper for 
the attainment of justice or for defending the rights of any party, 
but save as against the party who incurred the same, no costs are to 

(25) Sis. 37 & 38 Vic., Gh. 68, S. 12; Verland^f v, EddoUs, 51 L.J. Q.B, 65. 

(25“ix^ Fowler v. Monmouthshire Railway' Co,, 4 Q.B.D. 334 ; Be Sweating, (1898) 

lOh. 268. 

(26) Sea LeoUe v. Joygobindo Nath, 7 O.L.E. 114 ; Bamasoondery Debia v. Rogers, 
7W.R, 127, upheld on review in 8 W.E. 55. See also Tara Chand v. Jadoonath, 
Marsh 79=1 Hay 141 = 1 Ind, Jur. O.S. 102. 

(27) Blshenmun Singh v. Land Mortgage Bank, 11 C. 244 (P.O.) ; Rajah of 
Pittapur V. Sri Raja Bow, 12 I.A. 16. 

(28) Seeta Patta v. Suryadumma, 18 M. 128 (130) ; Btm Bahadoor v, Lucho Koer 

6 0. 406 ; Hari Das v. Gamble, 12 28. 

. , (29) Devarkondav, Demrkonda,4M, 134,; Shunt Buksh v. Lalla Ntmd Ram, 
■'ll W*B» 48 ; BiBUn Dyal v. The B(Mpf Cppm India, IS A. 290 (295). 
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be allowed which appear to have been incurred or increased through 
over-caution, negligence, or by mistake, or by payment of special 
fees to counsel or special charges or expenses to witnesses or other 
persons or by other unusual expenses. (30) 

No costs shall be allowed which do not appear to the Court or 
the taxing officer to have been necessary and proper for the conduct 
of the case, or for defending the rights of the party, or which appear 
to have been incurred through over-caution, negligence or mistake, 
or merely at the desire of the party. (Si) 

The true test in exercising the discretion is whether the costs Test to find 
“ were necessary or proper for the attainment of justice” under and 

the circumstances existing at the time a particular proceeding was ate not 
taken, irrespective of the eventual state of circumstances at the trial 
when the result of such proceeding could not be known. 02) So 
where the examination of a witness before trial is not used at the 
trial for some good reason, e.g., the attendance of the witness at the 
trial or the taking of a judgment by consent, the costs of the 
examination should not be disallowed merely on the ground that 
the examination had become unnecessary.03) If the Judge or Tax- 
ing Master comes to the conclusion that costs were incurred 
improperly or unnecessarily he is bound to disallow them. <34) 

The Court disallowed costs incurred by the plaintiff unneces- Costs 
sarily bringing several actions and joining as defendants numerous 
weekly sub-tenants on a claim for breach of contract to repair and uoyeoyssary 
ta forleitaie.m 


Costs incurred or increased through over-cautioBj negligence or Costs 


mistake may be disallowed 


{30) See Halsbury’s Laws of England, Vol. XXIII, S. 335, p. 184. 

(31) See Original Side Pee Rules of fcbe Madras High Court, 0. IV, r. 29. 

(32) Barileit v, Higgins^ (1901) 2 K.B. 230, C.A. ; approving Delarogue v- 

Ox&nholme S Co., W.N. (1883) 227, and disapproving Bidky v. Button, (1863) 1 H, & 
G. 741;32LJ. Ex. (N.S4122.. • 

(33) Ihid. 

(34) Simmons v, Siorers (1880) 14 Cb. D. 164. 

(35) Geen v. Herring, (1906) 1 K.B. 152, O.A, 

(36) Geenv, Hemwgf, (1906) 1 K.B, 152, C.A.; see Halsbury^s Laws of England, 

VoL XXm; 8, 835, p. i84t - , ■ 


inonered 
through over- 
caution, 
negligence or 
mistake. 
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Mxampk— Where co-sharers were made consenting defendants only in 

made'datod- order to plaintiff’s obtaining a complete decree for partition, plaintiff 

aots in order oneht to pay the co-sharers’ costs which, however, should be a small 
that plamtifE » ■ torn 

jnay obtain a sum sufficient to cover the costs ot their appearance. (°>) 

.oomplete - 


Costs ooca* Where a defendant fails in his defence, he can legally be charg- 

mistake of with only that ampnnt of stamp duty which can be legally 
Court. demanded from the plaintiff and not with the excess which he was 

obliged to pay through a mistake in law of the Court 


done^but^^^^ Courts have always acted upon the principle that the costs of 
beoomipgus8-all in preparing, briefing, or otherwise relating to affidavits or plead- 
aTLdTnmeut i^gs, reasonably and properly and not prematurely done down to 
— time of any notice which stops the work, is allowable ; and the 
pmoiiioQ. Taxing Masters, having regard to the circumstances of each case, 
would decide whether the work was reasonable and proper and the 


(37) Bamputty Kooer -v * Kalee Churn Singhs li W.E, 94. The following obser- 
vations of the Court in the course of the judgment may also be noted “ On the third 
ground, it appears that the plaintifi made certain co-sharers who supported the plaintifi^s 
claim defendants in the case, but merely because they being co-sharers had a certain 
joint interest in the property. The question arises whether the plaintiff who brought 
in this party, ot the opposing defendant is to pay those defendants their costs. Those 
costs appear to amount to Es. 239 in the first Court, and Rs. 267 in the second 
Court, the vakeel’s fees being the largest portion of the amount in each Court. We 
are of opinion that when the oo- parceners— so made defendants— supported the plaintifis’ 
case, and were only made parties in order to enable the plaintifi to get a complete decree 
for partition, it was the plaintiff, and not the defendants who opposed the partition, 
who ought to pay the costs of these defendants in the first Court, But we also think 
that it would be highly improper to saddle any person, plaintifi or defendant, with such 
enormous costs in respect of defendants who were after all little more than formal 
parties to the record. What we think these consenting defendants are entitled to in 
the first Court, is a small sum sufficient to cover their costa of appearance— and that 
these should be paid by the plaintifi. In the second Court, the defendants who 
appealed made these consenting parties respondents, and they ought, in justice, to pay 
the similar costs in that Court. But this which is the fair mode of dealing with the 
costs, is said to be prohibited by the rules relating to pleaders ’ fees passed by this Court 
on 13th June 1866 (5 W.E. Buies, p. 15). But upon the whole we do not think so. We 
think the case of defendants who have a separate interest and who consent to a decree 
„ is not provided for in those rules ; and that the amount of costs to be allowed io such a 
case is in the discretion of the Court, In this case, the Courts below evidently thought 
that they had no discretion as to the amount. We, therefore i direct that the plaintifi 
pay to the consenting defendants Es. 16 costs in the first Court ; and that the 
defendants-appellants, pay to the same defendants Es. 25 costs in the lower appellate 
Court, and Bs. 25 in this Court, This appeaiis in other respects dismissed.” See the 
judgment in BampuUy Kooer V, Kalee Churn Sin0f li WoE, 9i, 

. .(38) A joodhy a Chowbey ^. Paibee 8ingh^: B. Agt:a, (Rev,) 5, '* • • 
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time for doing it had arrived. The same principle would apply in 
taxing costs on discontinuance of action or dismissal of the suit. (39) 

“ Costs of an amendment will be disallowed if it is oppressive or Costs ol 
vexatious, (^0) or due to the striking out of unsubstantiated charges, (^D o|“pieaSngL 
but not where the amendment was made under the advice of 
counsel for purposes other than vexation or oppression (^2) or to 
correct an error made inadvertently in hurriedly taken proceedings 
to check a wrong-doer.”(^3) 

An amendment of pleadings made at the trial by the Court, Costs ocoa- 
mero motu, in order to raise the real point at issue, is no ground for ^ “oament 
departing from the usual rule as to the costs of the action.l^^t oi pieaciings 
Where a witness’s expenses were allowed by the Master on proper the trial by 
consideration the Court will not review the allowances on the 

MBTO MOtU, 

ground that they were incurred through over-caution or mistake.!^®) 

Where there were a number of important exhibits, such as the costs of 
opinions of foreign lawyers on questions of foreign law and transla- 
tions of foreign documents, an order was made that the^axing English 
Master should be at liberty to allow a special charge for perusal, the 
amount (if any) to be in his discretion. (^6) Where affidavits filed 
on behalf of several defendants were the same the plaintiffs solicitor 
was not allowed to make a separate charge for perusing each of 
them.(^7) 

Costs occasioned by affidavits ordered to be taken off the file for costs oooa- 
containing unnecessary matter or for being of unnecessary length, affidavits 

may be ordered to be borne by the party at fault. (^3) ordered 

to be taken 
ofi the fiile 
for oontain- 
ing unneoea- 

The Court has complete iuriadiction over its own records, and 
may order affidavits to be taken off the file and destroyed. The 

(39) Harrison v. Lmtner, (1881) 16 Gb. D. 559, G.A.; see also Tho 8L OZaf, (1877) 

2 P.D. 1X3 ; Whiteley Exerciser Gamage, (1898) 2 Ch. 405. 

(40) Watts V. Manning i (1823) 1 Sim. & St. 421 ; Strickland v. Strickland, (1840) 

3 Beav. 242 ; Mamr v. Dry, (1824) 2 Sim. & 8t. 113- 

(41) Bullock V. Perkins (1746), 1 Dick. 110 ; Kermt v. Oriichley, W.N. (1867) 262 ; 

Pinch V. Westrope, (1871) L.B, 12 Eq, 24. 

(42) Monek v. Earl of Tankerville, (1839) 10 Sim. 284. 

(43) AiL^Gen. v. Tomline, (1877) 5 Gh. D. p. 769. 

(44) Nottage v. Jackson, (1883) 11 Q.B.D. 627, O.A, 

(45) Oliver v. BobinSi (1894) 64 L.J. Gh. 203. 

(46) In Be De Rosas, (1883) 24 Oh, D. 684 ; see also Ptao. Notes, Hilary, 1902. 

(47) Betts V. CUaver, (1872) L.B. 7 Ch. 613, 

: , (48) See Hirst v. Proctor, W.N. (1882) 12 ; R.S.G. of England, 0, LX?, r. 27 (20). 

- '' (49) In E.j'an Infant, (1913) W^N. 4, 
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Oosts ocoa- 
siooed by 
irrelevant or 
scandalous 
matter in 
affidavit or 
pleadings. 


Court has, therefore, an inherent power to order pleadings or 
affidavits to be taken off the file foe. prolixity ;; but where an affidavit 
of documents was' of oppressive dength, and. it appeared , that, the 
ta.king, it off the file 'would cause delay and expense, it was allowed 
tO' remain, and the party filing was ordered to pay the costs. But 
where an affidavit as to documents set out a very large number of 
letters instead of referring to them in bundles properly identified,,,, 
itw^as ordered to be taken off the file and the costs to be paid by 
the defendants personally .(51) 

Affidavits or pleadings containing scandalous matter may be 
ordered to be taken off the file.(52) Similarly where the affidavit is 
too long and also contains scandalous or irrelevant matter, the scan- 
dalous or irrelevant portion may be ordered to be expunged. (53) 
Where the Court thus orders the affidavit to be taken off the file or 
the irrelevant or scandalous portion to be taken off the file, it may 
also order the person who had filed such affidavit to pay the costs 
of it,(5^) 


(50) Hill V. Hdft-Davis, (1884) 26 Oh. D. 470, C. A. 

(51) Walker v. Poole, (1882) 21 Oh. D. S35. 

(52) Goddard V. Parr, (1885) 24 LJ. Oh. 783. 

(53) Osmaston v. Association of Land Financiers, W.N. (1878) 101. 

(54) Cracknall v. Janson, (1879) 11 Oh. D. at p. 13 (Per Fry, J.). As a rule a 
pleading or allegation will not be struck out merely because it is unnecessary unless it 
is also scandalous or embarassing ; Knowlesv. Roberts, (1838), 33 Oh. D. 263, 270, O.A.; 
Rock V, Purssell (1887) 84 L.T. Jo. 45 ; Tomkinson v. S.E. By, Go,, (No. 2) (1887, 57 
L.T. 358). Allegations made in a pleading for the mere purpose of abusing or prejudic- 
ing the opposite party and any indecent or offensive matters are scandalous (Ghrisiie v. 
Christie, (1873) L,U. S Ch. 499, O.A.; Coyle v. Cumintg, (1879) 40 L.T. 455 ; Cashin v. 
Gradock, (1876), 3 Oh. D. 376. A pleading or allegation which is scandalous cannot be 
struck out if it is necessary or relevant to the is.sua or one of the issues in the action 
(Ohrisiie v. Christie, supra ; Cracknall v. Janson, (1879) 11 Oh. D, 1, 13). However 
grave the imputations they involve, whether of immorality or otherwise, il they are 
material to the issue, that is, will aSect the result of the action if proved to be true, they 
are not soandaious within the rule (Millington v, Loring, (1880) 6 Q.B.D. 19C, O.A.; 
Lump V. BeatmtonU infra ; Appleby v. Franklin, (1885) (17 Q.B.D. 93 ; Ex parte Simp- 
son (1809), 15 Yes. 476 ; Si, John v. St, John^ (1605) 11 Ves. 52G). The Court will not, 
upon application to strike out such allegations, go into the question of their truth or 
falsehood. The sole question is : Are they relevant to the issues in the action ? If 
they are, they must go to trial. If not, they will be struck out. The Court will go so 
far as to allow affidavit evidence showing that the pleading is simply an abuse of the 
process of the Court. In some cases it may be possible to show this without any 
decision as to the truth or falsity of the charges. If not, the case must go on. 
(Bemmingion v. Scales, (1897) 2 Cb. 1. distinguishing Eildmge v, O^Farrell, (1881) 8 
L.B. Ir. 158). Very often if allegations made are ** unnecessary ” they will likewise be 
held to be soandaious (Brooking ,v» Maudslay), (1886) 55 L.T. 343, where charges of 
concealment were abandoned' in reply).- ;;.TM|\power to strike out, soandaious matter 
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Where the Court or a Judge shall be of opinion that any Cost oooaaion- 
allegations of fact denied or not admitted by the defence ought to improper 
have been admitted, the Court ol; Judge may make such order as 
shall be just, with respect to any extra costs occasioned by their sions, in 
having been denied or not admitted. This rule is designed 
compel parties only to dispute such, material allegations as are 
really in contest. There is a tendency on the part of Judges, 
which is gradually becoming more marked, to strictly enforce 
this Eule. It has always been utilised to shorten and simplify 
litigation, 

The following items are generally allowed as costs :“(i) Court 

fees on the plaint, (ii) Process-fees ; (iii) Exhibits in the case ; (i) CourUees 

(iv) Diet money for witnesses; (v) Other legal expenses (as) for ' 

travelling, etc., for witnesses ; (vi) Fees for Commissioners ; (vii) Fees 

for Accountants ; (viii) Costs of necessary translations ; (ix) Pleader’s etc., 

fees, this last being ad valorum, irrespective of any private arrange- ^OomSs* 

ment between pleader and client. (^6) sionet’s fees, 

(vi) Account- 

When costs are awarded to a successful litigant, the costs which anVs^fees^ 
are allowed are the reasonable costs of the proceedings of such a fees, 
party in the action, including the costs incurred in obtaining 
the assistance of solicitors and counsel, the expenses of the various 
steps in the action, of any interlocutory proceedings of the trial 
itself, and of the proceedings iipto the signing of judgment. (^7) 

Where a suit was decided after trial, arid the decision being 
reversed by the High Court on appeal, the case was remanded with 
orders allowing the plaintiff to amend his plaint, but requiring him 
to pay all the costs of the first two hearings it was held that the 
stamp for the plaint was properly included in the costs of the 
second hearing in the Court below, and that, as the case was sent 


does not only apply to pleadings. By 0. XXXI, r, 7 of B.S.C. in England It also applies 
to interrogatories. Moreover, in Goddard v. Pa^r, (1855) M LJ. Cb. 783, affidavits were 
ordered to be taken o:S the file for containing scandalous and irrelevant matter, and there 
is a general jurisdiction in the Court to prevent any process of the Court being used for 
the purposes of disseminating scandalous and irrelevant matter. See Be Miller, (1884) 
54 LJ. Oh. 205, where certain parts of a bill of costs were ordered to be expunged, 

(55) See Buies of Supreme Court, (1883) O. XXI, r. 9. 

(56) See Gour’s Transfer of Property Act, 4th Ed., Vol. II, citing Umritonathv. 
Eaghoonatli, 6 W.E. Mis. 35 ; Arimullah v. Secretary of State, 16 M. 406 affirmed in 
27 M. 162, See also P. Nusservanjl S Qo^ v. SB. "Wartenfels, 18 Bom. L, B. 118# 

(57) See Halsbury’s Laws of England, Yoh ?XIII, S. 335, p. 184, 
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back for re-trial and not as a mere remand, the whole of the 
pleader’s fees should be paid for the second trial. 

In a suit to set aside a settlement, two accountants were em- 
ployed at the plaintiff’s instance, and not by order of Court, to 
examine the settlor’s books and give evidence : It was held that the 
investigation being most useful to the Court, and adapted to the 
ends of justice, the Taxing Master was right in allowing their 
expenses. 

(58) Madhuh Chunder Bera v. Bam Lochun Bera, 14 W.R. 143. The stamp fee 
which the party liable to pay costs would be required to pay is only the amount which 
ought, according to law, to be paid on the plaint. Any excess fee paid by mistake, 
whether of the Court or of the plaintiff, cannot be demanded from the defendant. See 
Ajoodhya v. Daibee, 3 Agra Rav. 5. 

{69} Macnair v. Hogg, 2 Hyde 89. Macpherson, J., said in the course of the judg- 
ment “ This Is an application that the Taxing Officer be directed to review his taxation 
of the plaintiff’s costs as respects two sums— One of Rs, 1,500 and one of Rs. 200— 
allowed to Mr. Burgess and to Mr. Bonwood, who are employed to investigate certain 
accounts, and to give evidence as to them at the hearing of the suit. There is no doubt 
that the expense of preparing or qualifying a witness to give evidence is not usually 
allowed in an ordinary case, Severn v, Olive, 3 B. & B. 27 ; May v. Silby, 1 Dowl. N.S. 
701 ; Gravatt v. itoood, 21 L. J. Q.B. 215 ; Small v. BatJio, 21 L.J.Q.B. 254. But the 
decisions are not invariably consistent, nor do they always follow the same principle. 
We'find that the expenses of successful searches for pedigree are allowed {Johnson v. Lam* 
son, 2 Bing. 341) ; so also are the cause of a witness called to translate and explain old 
records, and to give evidence on them, as an antiquary {Bastard v. Smith, 10 A. and E. 
213}- In the latter of these cases, both of which have some bearing on the one 
now before me, Lord Denman remarked that it might be, perhaps, be said that 
the judge should have been able to translate and explain the record to the 
jury, adding ** but it is at all events convenient that such a person as Mr. Doven 
should be present to do so.” The case I have to deal with, however, is on a different 
footing from any of those which have been referred to, owing to the objects 
for which, and the peculiar circumstances under which, the suit was instituted. The 
plaintiff, a creditor of one John Law Turnbull, deceased, sued on behalf of himself and 
all other creditors of the deceased, the Administrator-General as representing the 
estate of Turnbull, and the Trustees of a deed of settlement executed by Turnbull, to 
have that deed set aside as void by reason of Turnbull’s having been insolvent at the 
time he executed the deed. The Court set aside the deed as prayed, and ordered the 
costs of all the parties to the suit, taxed according to scale Ho, 3 to be paid by the 
Administrator- General out of the estate of the deceased. The whole question turned 
upon the fact whether Turnbull was or was not solvent at a certain date, and, he being 
dead, there were no possible means of ascertaining the true state of bis circumstances, 
except by a careful examination of his books of account. These books were carefully 
examined by the accountants, whose expenses it is now sought to disallow ; and it was 
only by reason of their having been so examined, and by reason of the attendance in 
Court of one of the accountants, Mr. Burgess, that the Court was enabled to understand 
the adcounts, or to judge of the solvency or insolvency of TurnbuiL T.he expenses of a 
plan used for the information of the Court at the trial have been allowed {Holmes v. 
Holmes, 2 Bing. 75), and, on the same principle, it appears to me that the expenses of 
statements of accounts prepared and nsed for the information of the Court, when their 
being so prepared and used is absolutely esseiitisd; to the due understanding of the 
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Where the Court gives at the hearing the costs of a suit or (viii) Costs o! 
proceeding, the subsequent costs of working out the directions of ths'dheotkms 
the order of the Court will, in the absence of any direction to the®* Court, 
contrary, (^^0) be included, unless further consideration is reserved. 

“ If, therefore, the subsequent costs are not intended to be 
included, further consideration should be reserved, or the direction 
should be confined to the costs up to the iudgment.”( 62 ) 


question at issue, and is in fact the main evidence in the case, ought also to be allowed. 
Moreover, this suit is in fact a suit brought for the benefit of the estate of the deceased 
by a creditor suing on behalf of himself and all other creditors ; and if there had been 
an es’press order of the Court thal all costs, as between solicitor and client, should be 
paid out of the funds in the hands of the Administrator-General, the directions 
would have been in accordance with what is commonly ordered in regular credi- 
tors’ suits (see the cases collected in Williams’ Executors (5th Ed.), pp, 1847, 1848, 
etc ). The Taxing Officer is not wholly without discretion so long as he introduces 
one distinct rule as principle ; and in this case it seems to me that in allowing 
these costs as between Solicitor and Client, he was acting quite in acoordanoa with 
the spirit of the rule usually followed by the Court in similar cases. Finally, it 
appears to me that, looking at the matter in another point of view, I ought not to 
interfere with what has been done by the Taxing Officer. The question of costs in this 
Court is now regulated fay S, 1S8 of the Civil Procedure Code ; and I am not prepared to 
say that the Courts in England are necessarily to be strictly followed in every instance. 
S. 188 declares what charges ought to ba allowed under the bead of “Costs, ” and, 
amongst others, mentions “expenses of Commissioners on investigations into accounts,’* 
Here, no doubt, the investigation was not made by order of the Court. But had it not 
been made when it was, probably a Commissioner would have been appointed by the 
Court to make the investigations, or the plaintiff would have failed in his suit. As 
investigation made at the plaintif ’s instance, although made without the order of the 
Court, was most useful to the Court, and essential to the ends of justice, I think that, 
under S. 18S of the Civil Procedure Code, if under no other rule, the Taxing Officer was 
justified in allowing the expenses of the accountant. As I am of opinion that some 
allowance was rightly made, the question of the amount allowed is not open to discus- 
sion before me. I may add that I have consulted Mr. Justice Morgan, by whom the 
suit was heard, as regards the necessity for the employment of the accountants. He is 
of opinion that the affidavit which declares that it was absolutely necessary does not go 
at all too far, and that the investigation of the accounts by Mr. Burgess, and his attend- 
ance at the trial to explain them, were absolutely essential.” Per Macpherson, J., in 
Macnairv. Bogg, 2 Hyde. 89 (90-93), 

As to the fees of accountants, see Meymott v. Meymoti. (1864) 33 Beav. 590 ; Re 
Charles Laffitte d- Co„ Limited, (1875) 20 Eq. 650 ; see Smith v. BulUr, (1375) L.R, 
19 Eq. 473 ; Batleyv. KynocJc, (1875) L.E. 20 Eq. 632 ; Turnbull v. Janson, (1878) 3 C. 
B.D, 264 ; East Sionehouse Local Board v. Victoria Breioing Go., (1895) 2 Gh. 514. 

(60) Slach V, Midland Ry, Co*, 16 C.D, 81. For form of inquiry as to damages 
after judgment, with direction as to payment of costs, see Seton, 619. 

(61) Krehl v. Farh, 10 Ch. 334 ; Seton, 257. This will be the case, although the 
costs not before provided for are reserved, if there are other costs which might be includ- 
ed under these words (Quarrell v. Beckford, 1 Madd. 269, 286), 

(62) See Seton on Judgment and Orders, Vol. 184. , . : . . 

. ^ 24 
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[Chap. 


;liraiialaMoj3. 


(s) Oorres- 

pondeoce,' 

oharges of. 


(xi) Costs 
of expert 
witnesses. 


(xii) Short- 
hand 

writer’s notes 
■-^Expenses 

(xili) Carbon 
copies, costs 
of, 

Costs, Scale 
of, in applica- 
tion for 
revocation of 
probate* 


Where the Privy Conncil specijfies a sum as the costs of an 
appeal to itself, the sum does not include the costs of translation, 

&c., incurred in the High Court.(63) 

It has been held by the English Courts that a solicitor cannot 
charge for letters unless properly written in his character of solicitor 
and for the purpose of advancing the business of the clientJ^ij 

Costs of experts’ expenses would be disallowed in absence of 
special order where they are not called as witnesses though assis- ' 

tance was given to counsel. (^5) 

General costs do not include shorthand writer’s notes ; these 
require a special directioD.(S6) 

Carbon copies produced mechanically simultaneously with 
the original cannot be charged for as if made by a copying clerk. 

A proceeding instituted for revocation of probate cannot be 
regarded as a regular civil suit but is a miscellaneous proceeding and 
pleader’s fees in such a proceeding should be fixed upon that 
footing. (^8) 

{6B) Mussamut Oomatool Fatima v, Azhur Ali, 35 W.B. 356. See, also* p. 183, 


S7ipra, 


(64) Be Brady, (1867) 15 W.R. 632 (Eng.). 

(65) Consolidated Pmmiaiic Tool Co. v. Inger soli Sergeant Drill Co., (1908) 126 
L. T. Jo.,p, 106, but allowed in G.W. By, Co, v. Carpala United China Clay Co,, 
(1909) 2 Ob. 471. 

(66) Tbe “ Turreit Court, 5 C.W.N. (Journal portion) p, olxsiz. See Haisbury’a 
Laws of England, Yol. XXIII, pp. 334-386, Notes. 






(67) See Be Mcrse^ (1891) 65 L.T. 562, C. A. ; Pract, Notes, Hilary, 1902. 

(68) Praiap Chandra Shaha v. Kali Bhanjan Shaka, 4 O.W.N. 600, The Court, 
Banerjee and Stevens, JJ., said in the course of the judgment Evidently the Court 
below has treated the proceeding instituted by the applicant for revocation of probate 
as a suit which was terminated by a decree, and has allowed pleader’s fee as in a regular 
civil suit. The question is whether that view of the matter was correct, We are 
inclined to think that it was not, and that the proceeding ought to have been treated 
as a miscellaneous proceeding. It is true that S. 83 of the Probate and Administration 
Act (V of 1881) provides that “ in any case before the District Judge in which there is 
contention the proceeding shall take as nearly as may be the form of a suit according 
to the provisions of the Code of Civil Procedure but the latter part of the section 
clearly shows that that applies only to an application for probate or letters of adminis- 
tration ; and that the section cannot apply to an application for revocation of probate. 
The section of the Act applicable to such a proceeding is S. 55 which says that the 
proceedings of the Court of the District Judge, in relation to the granting of probate 
and letters of administration, shall, except as hereinafter otherwise provided, be regulat- 
ed, so far as the eireumstanoes of the case will admit, by the Code of Civil Procedure.” 
AM treating the proceeding lU' this ;baseaB> [miscellaneous proceeding, we think that 
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lYj AMOUNT AND ALLOWANCB OF COSTS— CALCULATION. 

It is not proper for a Court to make a conditional order as to Conditional 
^ ^ order lor 

costs, costs. 

Thus an order of the lower Court directed that as defendant, 
special appellant, did not dispossess the plaintiff, he should be . 
released from costs except in the event of his further opposing the 
plaintift’^s claim in w^hich case costs are to be realized from him. 

It was held that a conditional order of the above nature is inadmis- 
sible and as petitioner has been released from the suit he should 
unconditionally have his costs. (70) 

The Court or a Judge at the trial or hearing or further Costs on 
consideration of a cause or matter, or of any application therein, 
may allow costs on the higher scale, if there are special grounds 
for such allowance arising out of the nature and importance or 
difficulty or urgency of the case.(7i) 

Similarly the rules which the Madras High Court has framed 
for observance in its original side declare : — “ Unless otherwise 
ordered the fees allowed shall be those set forth in the column 
headed “lower scale.” On special grounds the Court may, at the 
trial or hearing of a suit, matter, or appeal, or at the hearing of 
any application therein, order that the fees set forth in the col u mn 
headed ‘‘ higher scale ” shall be allowed, either generally in the 
case, or as to the costs of any particular application made, or busi- 
ness done, therein.”(77) 

According to the practice of the Courts in England, “ Costs on 
higher scale are allowed, either generally or as to particular business 
in any case or matter if, “ on special grounds, arising (1) out of the 
nature and importance, or (2) the difficulty, or (3) urgency of the 
case, ” the Court or a Judge shall so order, or if the taxing officer, 
under directions given to him by the Court or a Judge, shall think 
such allowance ought to be made upon such special grounds.”{73) 


the pleader’s fee ought not to have been fixed at any amount exceeding Ks. 80.” Bee 
also GarUniDan v. Fraiap Ghandra Shahat 4 C.W.N. 602 (604). 

(69) Butieshurnathv. Neema Koonwuri (1857) 13 B,D.A,R, 1145 = 16 Ind, Deo. 
Old Series, 143. 

(70) (Ibidh 

(71) See Halsbury’s Laws of England, Vol. XXIII, 8. 334, p. 183. 

(72) See Original Side Fee Buies of the Madras High Court, O.V, r, 40 ; there are 

similar provisions in the Eules made by the other High Courts also. See Appendix, 
infra* , ^ 

(73) Setoii’s Judgments and Ordersj 8th Ed*, YoLI, X90i, p* 260. 
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[Chap, 


Where there are no ' special reasons’ for the grant of costs on 
the'higher scaleV.itis not proper to award costs on 'the. higher s.ealeA"?'^! 

■ ■' ■. 'In , order that the higher scale should ' be allowed, ■ it .is, not 
sufficient, that the case is , one of importance and ., difficulty, but, 
there must be/' special grounds arising ” in one of the three w^ays 
mentioned in the 

The following have been considered as sufficient and special 
grounds for the award of costs on the higher scale :~(i) trial occupy- 
ing considerable time and raising matters of great importance to 
both sides; (76) (ii) where a number of scientific witnesses were 
found essential (iii) the fact that the case required special 
knowledge. 

The following have been considered not to afford special or sufli- 
cient grounds for av/arding costs on the higher scale : — (i) the fact 
that the case lasted five days; 1*^9) (ii) allegation of fraud; ISO) (jii) points 
of difficulty raised in the case ; \8i) (iv) amount of the fund in ques- 
tion being large : (^2) (v) difficulty and complication, and the fact 


(74) 0. Ramdnjiilu Naidu v. Apparar^ji Amma, 9 M.L.T. 383-21 313—9 

lad. Caa. 417. The Court (White, G.J.) said I am always reluctant to interfere in 
the matter of costs which are in the discretion of the learned Judge. In this case the 
learned Judge gave the piaintiff costs upon the higher scale. Now, the rule empowers 
the Judge to award costs on the higher scale for special reasons. The learned Judge 

says ; “ The defendants must pay the costs of the suit Under the circumstances, 

I direct them to be taxed on the higher scale.” He gives no reasons why costs on the 
higher scale should be given and I must say, speaking for myself, I fail to see any 
circumstance in this case which constitutes “ special reasons,” within the meaning of 
the rule. If the learned Judge had specified any special reasons I should certainly not 
be disposed to interfere ; but, as he has not, I think the plaintifi should only have coats 
on the lower scale.” Per White, C.J., in C. Ramanjulu Naidu v. Apparanji Amma^ 
9 M.L.T. 383 = 21 M.L.J. 313 = 9 Ind. Gas. 417. hi the erne of Bamasoondaree Dossee v. 
VerneTt the Calcutta High Court allowed costs of appeal on the higher scale No. 2.” 

(75) Williamson v. North Staffordshire By, Co,, 32 Oh. D. 390, C.A. (containing 
observations on Lydney cO Wigpool Go. v. Bird, 31 Ch. D, 328); The Horace, 9 P,D. 86 ; 
Paine v, Olmholm, 39 W,B. 353 (Eng.;. 

(76) Bivingion v. Garden, (1901) 1 Oh. 561. 

(77) The Robin, (1892) p. 95. 

\ (7S) Moseley V, Victoria Rubber Go,, (1887) 67 L.T. 142, For instances of special 

grounds where costs on a higher scale were given, see Davies v, Davies, (1887) 36 Ch. 
D. 369, O.A. ; Re Leeuw Reinv, Wrathall, (1892) 93 L.T. Jo. 333; Marriott v, 
Cobbett, (1894) 38 Sol. Jo. 620. 

(79) Williamson v. North Staffordshire Railway Co„ (1886) 32 Ob. D. 899, G.A. 

(80) Assets Development Go, v. Close, (1900) 2 Oh. 717, 

' 4 Eq. 352. ' • 

(82) Be iSpe^^ne's TmfSi 32 W.E, „386 (Bug.). , , ; 
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that- a case has. been conducted, witb'oxtreme ability, are: -not' Bp 
grounds for allowing costs on the higher scaled^^) 

The fact that the plaintiff has certified the lower scale does not 
interfere with the discretion of the Court to allow the higher scale 
if proper grounds exist for such allGwance.(84) . 

Where the higher scale was allowed in the Court of first 
instance, it was allowed also by the Court of appeal on reYersing, 
the decision and dismissing the action. 

An appeal lies from an order allowing cosfcs on the higher 
scale on the question whether there are special grounds, but not on 
the mode in which discretion has been exercisedd^^) 


(Si?) Eivingion v. Garden, (1901) 1 Ch. 561 (a patent action) ; nor an allegation of 
fraud: Assets Developnent Go. v. Close Bros.^ (1900) 2 Ch. 717. As to allowing costs 
on higher scale where an expensive class of witnesses are required, as in patent actions, 
SQQ Frazer V, Brescia Steam Tram Con 66 L.T. 771; Hophinsonv. St. James, dec*. 
Electric Co., W.N. (93) 5, O.A.; Seton’s Judgments and Orders, 6fch Ed., Vol. I, 1901, 
p. 261. For instances of cases in which it was held there were not special grounds for 
award of costs on high scale, see Williamson v. North Staffordshire Railway Go», (1886) 
32 Ch. D, 399, G.A.; Assets Development Go, v. Ghse, (1900) 2 Ch, 717. The following 
also have been held not to be good ground for allowing costs on a higher scale The 
fact that defendant submits to an injunction for a deliberate infringement of plaintiS’s 
rights (as so to rule would be to impose a penalty on him for submitting) ; Hudson, v. 
Osgerhyi 32 W.E. 666 (Eng.) ; 50 L.T. 323 ; the fact that on motion for interlocutory 
injunction important questions are raised ; Grafton v. WaisoUi 61 L.T. 141 ; the mere 
fact that an issue of fraud is raised, Re Terrell, 22 Ch. D. 473, O.A. ; Sems, Harrison 
V* Leutner, M Gh, D, 694:* 

(84) Moseley V* Victorial Rubber Co., 61 L.T. 143, liS \ Pooley's Trustee v. 
Whetham, 33 Ch. D. at p. 120 ; Re Chayior^s Settled Bsiaies Act, 25 Oh. D, 651 J 
Cardiff Steamship Co. v. Barwick, 53 L.T, 56 ; Ellington v, Clark, 38 Oh. D. 332 ; 
58 L.T. 818; Horner v. Oyler, 49 L.J.O.P. 655 ; Seton^s Judgments and Orders, 
6th Ed., Vol, I, 1901, p. 261, 

(85) Turton v. T., 42 Oh. D. 128, 149, O.A. 

(86) Rainey* Chisholm, (1891) 1 Q.B. 531, O.A.; and see Automatic Weighing 
Machine Co. V. Enight, (1889) 6 K,P.O. 297 (810); Halsbury^s Laws of England, 
Yohxxm, p, 184* Note; 



OHAPTEE V. 

CONSTEUCTION OF DECREE AS TO COSTS. 

Necessity for construing decrees. 

General rule as to construction of deocee. 

Decree being ambiguous—Oonstruction of. 

Decree containing vague and indefinite clauses— Construction of. 

Decree for costs— Construction— General rule and practice in India. . 

Decree for costs “ according to usual practice ’’—Construction of. 

Decree awarding plaintifi’s claim “with usual costs and interest”— Construction of. 
Decree for “ plaintiff’s claim with costs ’’—Construction of. 

Decree “ according to judgment-debtor’s written statement ” —Construction of. 
Decree awarding defendant’s coats collectively— Construction of. 

Decree for costs “ between party and party ’’—Construction of. 

Decree for “ proportionate costs ” — Construction of. 

Decree that “ costs should follow the event ’’—Construction of. 

Decree for “ costs to abide the result ’’—Construction of. 

Decree directing “ costs to abide the result ” and “ to abide and follow the result 
Dlfierence, 

Decree giving costs as alternative remedy— Construction of. 

Decree apparently awarding costs twice— Construction of. 

Decree for costs and interest— Construction of. 

Decree for costs, whether personal or charged on estate— Construction of. 

Decree for costs— Jurisdiction of Court executing decree in the matter of construing 
it.. 

Decree for costs in foreclosure decree — Construction of— Execution. 

Decree against guardian or next friend— Whether personal or against estate— 
Construction of. 

Decree of appellate Court as to costs— Construction of. 

Decree “ allowing appeal with costs ” — Construction of. 

Decree in appeal that “ appeal dismissed or decreed with costs ’’—Construction of. 
Decree in appeal allowing a set of costs to respondents — Construction of. 

Decree in appeal directing payment of “costs incurred in lower Court ’—Construc- 
tion of. 

Decree reversed on appeal with costs of both Courts— Costs of superseded decree if 
recoverable— Construction. 

Appeal by several defendants -^Oosts—Oonstruotion. 

Decree of Privy Council '-Construotion-^Oosts of translation and printing. 
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Decree for ooete expreseed in flootuating ourrenoy-Construotion of. 

Agreement to pay oosta of litigation-Construetion of. 

•‘Subsisting decree "-Meaning of. 

Error in the oonatmotion of decree— Efieot. 

Oonstrnotion of decree-View of Jndge that passed the decree. 

» THEBE is no difficulty in construing a decree drawn up in the Mty Jor 
form prescribed for the purpose in the Code of 0ml Procedure. ) a„. 

■Rut dLrees are often drawn up in a crude and inartistic form, 
becomes then necessary to construe them. Ordinari y a ecree 
rZi be construed as it is, for the rule is that, a claim made but 
not decreed is presumed to have been refused. But a 
fiting by a particular construction of the decree is not debarred from 

showing it.” 12) 

A decree is not absolutely bad for being not worded in the pre- 
scribed form.(3) 

Thus a decree that the claim of the plaintiff with costs of the 
suit and future interest be decreed has been construed in the hght of 
the claim, by the majority of the Allahabad Full Bench to be a 
decree for the enforcement of a lien. (^) 

Saheb, 19 W.B. 152 (153). Oa the sabjeet-metter of thie 
ohaptersee also chapter on “ Interest on Costs,” mlra. 

(91 ‘iriBaia Bao v. Sri Baja Innuganti, 21 M. 344, P.C.-25 I.A. 102 - • ■ 

SI, l A 17.: 8 .. . 1.0 O...'. .1 

(3) Anna Pillai v. Tkangathammal, 20 M. 78. „ „ . nn.h,, 

-i-i* T 7 T- \ Q A Tn T? I also HcLfu Pycts&d v. 

(4) DM Charan v, Pirhlm Din, 3 A. 388. F.J3. , see ^ 

3 A. 239 1 see also Hour’s Transfer of Proper y The 

U93. ^Ihealcree contains 

claim was the claim of the plaintiff be decreed 

the particulars of the claim, br^t. i S mensem, it may be that it 

with costs granted” in the manner intended by S. 206 of the Civil 

does of specification, 1 am, however, of 

Procedure Code. Notwithstanding the jef^ot^o^^ p ^ 

opinion ® °“„ 0 „o 6 of that defect, it could not be regarded as a decree 

decree. I”®®®* ° ^ „et the same reason be regarded as a money 

for the enforcement of a lie ’ ^ , miilitv not can execution of it be reason- 

decree. But the decree canno be reated Te no doubt as to what 

ably refused merely on aoooun because it is the same as what was claimed, and 

relief was really granted by the decree becauBe^it i^ 


General rule 
:aS';to ' 

oonstructioo 
of decree. 


In construing a decree, the plain language of the decree alone 
should be looked into ; when the language of the decree is clear and 
unambiguous, reference cannot be made to the, plaint, the judgment, 
or any other record connected with the case.(S) 

Where the terms of a decree are clear and free from doubt, the 
Court cannot refer to the judgment or the award in case the 
judgment is passed on an award. (^) 

If, however, the decree be not self-contained, and if, in order 
to construe the decree, it is necessary to determine what ’was in 
issue in a former suit, such decree may be construed with reference 
to the pleadings and the record in such suit.i'^l 

If, in the construction of a decree, it is necessary to see what 
was in issue in a suit or what has been heard and decided therein, 
it is the judgment that can and must be primarily looked at.lS) 

Generally speaking, the Judge is bound to construe the decree 
as it stands and not to go beyond it or incorporate anything into 
it.(9) 

It is only when a decretal order is not self-explanatory, that it 
would be necessary, in order to its being rendered intelligible, to 
read it v/ith the judgment and the record. (^0) 

and ministerial officers of the lower Court and the pleaders of the parties in that Court 
are responsible. The last clause of 8. 206 provides that, “ if the decree is found to be 
at variance with the Judgment, or if any clerical or arithmetical error be found in the 
decree, the Ccurt sha)! of its own motion or on that of any of the parties amend the 
decree so as to bring it into conformity with the judgment or to correct such error.” 
In the present instance the decree is not at variance with the judgment ; and the defect 
of specification is hardly a clerical or arithmetical error ; but I cannot conceive that the 
Court would be incompetent to supply the defect} if it were absolutely impossible for 
the decree to be executed without amendment. But I have already intimated that in 
my judgment the decree framed is clearly and unambiguously in terms as well as in 
intention one both for money and enforcement of lien, and should be executed as such.” 
Dehi Cliaran v, Pirhhu Din Ram, 3 A. 383 = A. W N. (1881) 43. 

(5) Sheonarain v. Ishri Prasad Narain Smghi A,W.N. (1883) 148. 

(6) See Ealiia Barn’s Civil Procedure Code, 1908, 1st Ed,, 1908, p. 233, citing P.E, 
1907. 

(7) Shamboo Teli v, Suhhra Qond, 11 C.P.ti.R. 130, referring to Kali Krishna 
Tagore v. Secretary of State, 16 0. 173 and ref* io in Anand Rao v. Bansinath, S 
N.Ii.E, 35; Seth Narsinghdas Mohhum Ghand v, Seth Tarachand Mokhim Chand, 2 

(8) Sn Baja Ran Lalcshmi Kantaiyammi v. Raja Inuganti Rajagopal Ran, 21 
M. 344^25 I, A. 102, P.O. = 2 O.W.N. 337=7 Sar. 326. 

(9) Oolfutoonissa Beebee v. Ahbur Alit 4 W.B. Mis. 20. 

(10) Lachman Singh v, Mohan, 2 A. 497, F.B. = 4 Ihd. Jur. 644 (dissented from in 
D. Narasamma v. D. Kannaya, 4 M» 134 » followed in Bajab-un-nissa v. Babib Baksh, 
66 P.W.B, 1907=57 P.R, 1907 ; ref erred to in Ram Prasad Ram v. Eaghunundun 
Bam, 3 A. 239 ; Krishna Chandra &oldaf Moh&sh Chandra Saha, 9 C.W.N. 684|, 
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In order to determine whether a question was deternained by 
the decree in a former suit, the judgment on which the decree is 

based can be referred to. t 

The Court is bound to interpret a decree according to the 

language to be found m it. It is not justified m ignoring the terms 

Se decree and assuming that the parties have made a mist^^^^^ 

Where there is no ambiguity in the terms of a decree, ^ourt is 
bound to interpret it ^according to the plain meaning which its 

language would bear.h2) , 

In construing a decree drawn up martistically, regard must be 
V, d to the intention of the parties as disclosed by the pleadings m 

fhe it. which the decree hae been peceed as well ee the mtenfoa 
ot the Oohit, which passed the decree, so far as it can be gathered 

from the jadgment and the decree.™ 

In a case where the words of a decree are open to doubt that 

eopstraction imit be placed Oh the words used which does not 
iCie a liability on the indgment-debtor which is not m express 
and specific terms imposed upon him.”»‘l 

An ambighous decree most be oonslrned so as to bring it into 
harmony with the words of the law.h“> Oonstmotion 

Whex- a decree is ambiguous, the Court executing it must put° • 
its own coistrnction on it, and, if possible, will construe it as a 
decree properly framed according to law 1 but where there is no 
amhiauitv in the decree the executing Court is bound to execute it 
Iccoraing to its terms whether the decr ee be right or wrong.liW 

31 0.95=8 G.W.N.30 (following Mi 
(t») 3I.agn Jagatjit Singh v. Sarabnt Smgh, 

^ ^ j ,,,,, 

19 0 . ^ i- nViin and unambiguous, the Gourfc cannot look at 

“ Wlisn tbe language oi a ace .. » ^ ambiguous that 

ii'tncs" i" ih. ich. .1 th. iii.- dii w ih-c ow, 

(12) SiluRaM»''--B«»Swtt33. 6Ind. Cas. 75. ^ 

iru Smd Mtior Hussain v. Subbaramappa. 5 M.L.J. 230. 

Ill) Per Eattigiu, -J.. iu BahhsM Bam v. Gmiano. IS P.R. 1807, noted infra. 

\u) Asma Bibes v. Bam Kant Boy OUwdhry, 19 W.R. 251- 

. a,, ■ Rhiah 20 A. 397 ; Maharaja of Blzartpiir w Ram 

xr ts A 0.'=28 I. A. 85 = 5 O.W.N. 137 =3 Bom. U.B. 61 ; BarkUt v. 

5 .aM»o 1 ) 61 , 23 A. lai, .. Calcutta that the ezocuting Court 

Ohamctra, lo C.. ^ ‘ validity (OMioii Naram v. Mt. Banmhwar, 6 G.W. 

cannot go behind T “ ^ it would 

”pl!r’ that torcoLry has been maintained in Bombay where it has been held that 
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In 'constiiiin,g. a: decree'' vague ■ and/ 'indefinite claiis.es., are: to/be:. 
ignored. Thus an order for - costs'' if made payable; personally , by ' 
the, mortgagor must be expressly made, A clause to. the effect.,:.. 
It is further ordered that- the'defendant aforesaid do pay to the 
plaintiffs ' aforesaid the sum of Rs. 876-8, the amount cff costs 
incurred by them in this Court ” — is not by itself sufficient to entitle 
the decree-holder to recover the amount from the mortgagor 
personally, 

According to the practice of the Courts of this country, the.^ 
costs which fall to be paid under an order for payment of costs are 
not the . actual expenditure which the parties may haveheen put to, 
but a lump sum of money in lieu thereof estimated in a certain 
proportion to the valuation of the suit. This is a matter of general 
expediency, and the main object of the rule is to avoid the difficulty 
which would otherwise be experienced in the Mofussil Courts' of 
checking and ascertaining, in the case of each party the. actual 
expenditure to which he had been put.^^8) 

The Court has no power to import into the decree .foiy costs' 
anything which is not expressly or by necessary implication specified 

therein, U9) 

A person, who in the course of execution of a decree, had been 
turned out of possession by an order under S. 269, Act VIII of 
1859, and who was compelled to pay the costs of that order, brought 
a regular suit for its reversal and obtained a decree, which was silent 
as to the costs of the summary order, in consequence of the plaintiff 
not having demanded them ; subsequently the plaintiff made an 
application that the costs of the summary order should be repaid 
to her. It was held that, supposing the application to be an 
application in the suit in which the summary order was passed, 
the Court had no power to entertain it under S. 11, Act XXIII 
of 1861, and it should therefore be dismissed. The Court also 
held that if the application be considered an application in the 
suit which was brought for the reversal of the summary order, then 

tbe executing Court is entitled to see that the decree it is called upon to execute is of a 
Court competent to pass it {Bagioania'gpa v. Vishwanalh, 28 B. 378 ; Trimbak Eao v, 
Balvant Eao, 30 B. 101 (108); Gour*s Transfer of Property Act, 4th Ed., Vol. II, 
p, 1491). 

( 17 ) Maqhul v. 20 A. 623, A.W.N, (1S98) 157 ; {CMranjiv. Moti 

Bami A.W.N. (1898) 33, overruled) ; see also Maruti v. Krishna, 23 B. 392. 

(18) Gunesh Butt Singh v, Munguy Bam Choiodhry, 21 W/E. 288, 

. (19) Mussamut Beebes Toyboon Mahomed Wajid, 2 G.L.E, 604. 
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'tlie'' Court power' to import into the decree in; that suit 

anything which was not specified therein, and that the application 

Where the plaintiff had asked, in his plaint, for future interest 
on the amount decreed, and he obtained a decree in the following 
terms The plaintiff’s claim for the/ amount claimed, together 
with costs, by enforcement of lien, is according to the usual prac- 
tice^ decreed,” it was held that the terms of the decree were wholly 
inadequate to carry future interest, 

Where a decree was passed awarding plaintiff’s claim ''with 
usual costs and interest,” without any specification of the costs in- 
tended, save the mention of some items in the schedule, and without 
mentioning the rate of the interest or the date from which it should 
run, it was held that the decree was meant to give all the costs 
which the successful party had incurred in the prosecution of the 
suit from the commencement until the date of the final decree, 
including costs incurred in the abortive part of the proceedings, i.e., 
in trials set aside; and that the interest was to be at 12 per cent, 
on the amount of money actually decreed. (22) 


Decree for 
costa ^‘accord- 
ing to usual 
practice 
Oonsfetuotion 
of. 


Decree 
awarding 
plainti^’s 
claim “ with 
usual costs 
and interest” 
— Construc- 
tion of. 


(20) [Ibid], The reversal of a decree by an appellate Court implies an order setting 
aside all that has been done under orders contradictory of the final order in the suit; but 
where a summary order made in the course of execution proceedings has been set aside 
in a separate suit brought for that purpose, it cannot be necessarily implied that the 
intention of the Court was to cancel everything that had been done in the course of the 
summary proceadiogs. Sea Mussamut Beebee Toyboon v. Mahomed Wajkl^ 2 0.L.R. 
S04. 

(21) Jaian v. Bahadur Singh, 3 A.W.N. 128. In this case the respondent sued the 
appellant for certain money, asking in the plaint in the suit for future interest, that is 
to say, interest on the amount decreed from the date of the decree to the date of rea- 
lization. No particular rate of interest was claimed by him. Ha obtained a decree in 
these terms The plaintiff’s claim for the amount claimed, together with costs, by 
enforcement of lien, is aecordmg to the usual practice {hasb4-mhiia muqarrari) , decreed.” 
The respondent sought to recover in execution of this decree “ future interest ”, or 
interest on the decretal amount, at six pec cent, from the data of the decree. Held, by 
Straight and Oldfield, JJ., that the terms of the decree were wholly inadequate to 

-carry. '..future interest.. 

(22) Broughton v. Bajah Saheb PerUad Sen, 19 W.R. 152 (163). Phear, J., 
said in the course of the judgment : — “ It is obvious on the perusal of the 
translation of the formal decree, which is now before us, that the decree was very 
loosely drawn up indeed, It does not otherwise .specify the claim of the plainfcifi 
which it purports to decree than by a recital of the principal heads of the plaint, and in 
that recital it omits altogether to mention so much of the plaint as was a claim for 
interest ; moreover, it does not specify the items for costs in words, but simply says in 
general terms usual costs. And the schedule does not clear up this matter, because it 
only specifies some of the items of the costs inqurrej by the parties in the whole of the 


Decree for 
“ plaintiff’s 
claim with 
costs ” — 
Construction 
of. 
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with eofits would mean 

the claim as laid' in the plaint. 


;' The words '' the plaintiff is to have judgment for Ms moiety 
with interest at the full legal rate and the costs of the proceedings 
in the Court below ” have been held to give plaintiff a decree for the 
moiety claimed by him (i.e.) a sum wMch he alleged to be due for 


processings in the suit, and not all of them. This formal decree also omits altogether' 
to mention the rate of the interest awarded^ the date from 'which the interest is to run* 
and leaves it altogether uncertain whether theCcorc intended to award the plaintiS any 
interest at all upon the several items of the money claimed for any time previous to the 
date of the decree. It is quite clear that all uncertainty o! this kind ought to have been/' 
prevented* and would have been prevented, if the decree had been clearly drawn up 
■according to the provisions of the Oivii Procedure Code. After the best consideration 
that we can give to the matter, it seems to us that the Judge, by using io this decree 
thetetm usuoZcostSi meant to give ail the costs which the successful party had incurred 
in the prosecution of the suit from the commencement until the data of the final decree# 
And if so, those costs would unquestionably comprehend the costs which have' been'' 
incurred in what we may term the abortive part of the proceedings, namely, in the 
trials had in the difiereut Courts which ware set aside by the Privy Council ; it would 
also include the costs of the Privy Council proceedings as well, because the Privy Council 
directed that those costs should be treated as costs in ibs cause, and the Judge does 
not deal with them separately from the rest. It is no doubt very unfortunate that the 
formal decree omitted to make this clear beyond all doubt ; and it is also very unfortu- 
nate that the sohedule which ought to contain all the items of costs only specified 
three of them.” Per Phear, J., in Broughton v. Rajah Saheh, 19 W.R. 152 at p. 158. 
Where a decree was given for a certain amount with interest, the rate not being specie 
fied, the High Court considered itself bound by the authorities to affirm an order made 
by the Court executing the decree, allowing the Court-rate usual at the time of the 
making of the decree. Madhub Lai Khan v. Noyan Ghese, 6 G.L.R. 231, In the case 
of Mussanmt Soohudra Bebee v. Sheo GhurnLall^ 7 W.B. 875, Mr. Justice Maopherson, 
in delivering the judgment of the Court says ; “ As the derree does not specify the rate 

of interest, we think the Court ought to have allowed interest at 12 per cent., the 
usual Court-rate, and that it was wrong to allow a higher rate.” In Syud Shall 
Abdoolla V. Meer Beasut Bosseint 17 W.R. 414, the usual rate prevailing at the date of 
the decree was allowed. In Broughton v. Rajah Sahib Perhlad Sein, 19 W.R. 152, the 
claim was decreed with usual costs and interest : and, though there seems to have been 
a doubt in the mind of Mr. Justice Phear, whether the word “ usual ” was to be taken 
as coupled with the word “ interest,” he ultimately held that it was to be so taken. 
The same learned Judge in an earlier decision in Rajah Eughoonundun Singh v. Areoit, 
19 W.E. 46, declined to disturb an order allowing interest at a particular rate, although 
the decree was silent as to rate. These cases are cited and followed in Madliub Lai 
Khan v. Noyan Glme, 6 O.L R. 231 ( 232 ). 

(23) Soude Shrinimsapa v. Krishmpa Hegde, 11 B. 177* In Thamman Singh 
V. Ganga Eam^ 2 A. 342, the Court refused to give a relief not mentioned in the decree 
“ in favour of his claim ” though it waa.alleged it formed part of the claim. See Amir 
Alps ,Oiv, Pro, Code, 1908, p, 830. 
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principal interest, with interest from the date of suit up to 
realization.i^^) 

“ A decree according to the terms of the judgment-debtor’s Dsoree 
written statement ” would incorporate the terms of such state- ^udgmeS-*° 
ment.(25) 

wntteo 
statement — 
Oonatruotion 
of. 

orders the defendants, speaking of them Decree 
collectively, to be paid, their cost by ' plaintiff, it means that each dSnifdan t’s 
defendant who appeared in the suit as a separate party is to be paid 
his separate costs, estimated in this way/’(26) Construction 

Under a decree awarding proportionate costs on the amount Deorae for 
decreed and disallowed, the lower Court gave the plaintiff costs at 
the rate of 5 per cent., upon the amount decreed, and the defendant party ”- 
at the rate of 2 per cent, only upon the amount disallowed. It was of. 
held that the proper mode of giving effect to the decretal order was 
to calculate the amount of costs on the suit as laid, and then to 
divide the sum proportionately between the parties as they had 
respectively succeeded J27) 

An order decreeing the plaintiff his costs in proportion must Decree for 
be taken to mean as if costs were given in proportion to the amounts 
decreed and dismissed. (28) Construction 

Therefore except where there is a distinct order restricting 
costs to the plaintiff, the defendant is entitled to his costs on the 
portion of the claim dismissed, although the order does not in words 
provide for it.(29) ' 

The expression costs in proportion ” means that costs are to 
be awarded in the proportion that the amount of the claim in res- 
pect of which plaintiff succeeds bears to the amount mentioned in 
the plaint.(S9) 


of. 


(24) iVopee Mssen v. Brindabun Chunder^ 19 W.B. 41. 

(25) Bam Nandan Eai v. Lai Dhar Eai, B A. 775. 

(26) Gzinesh DuU Singh Mtmguy Earn Chowdhry, 21 W.B 288 (289). This 
must however be taken to be under the special circumstances of this case. 

(27) W. Leckie v. Joy Qobindo Nath Boy, 7 O.D.B. 114. 

(28) Bykuntnaih Ohowdry v. Moheshsureei 4 VT.B, Mis. 9. 

, (29) Ibid. 

(30) Va$udei} Pandurang Kale v.,Bambhat hm Oangadhafhhat Dante, Unreported 
Brinted Judgments of the High Oourt, of" Bombay, /Appellate CiviP JusMiofcion, 
Yol. YII, 1888-1891 (Bajkot Bdition), 1912 , p. 598 .' . , ■ 
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Decree that Where the trial Judge made an order that the costs should 
“ coats shonia £Qi]oTj;y the event but it was not clear as to how the learned Judge 
event intended the order to be worked out the Court felt itself at liberty 
^Construction interfere with the order, as the order, as interpreted, was not a 
proper order.(3i) 


( 31 ) liiumbefumdl v. Kfishnajie^ 26M.Li0'. 356 at 357 = (1914) M.W.N. 310 > , !ri3i6 
following observations of WMte, OJ., in the course of' the judgment may well be noted: — 
“Now we come to the most difficult question in the case and that is, can we mterfere 
with the order of the learned Judge as to costs, and if we can, ought we to interfere ? 
As I have said, the learned Judge gave the plaintifi a judgment fora certain sum of 
money.' His order as to costs was “ I think ' under the circumstances the cost, must 
follow the event,” The words “must follow the event ” have been construed in different 
ways. They have been construed as meaning that the event means the result and if 
the plaintifi succeeds he is to get the costs. They have been construed especially in 
cases of oounter-oiaims as distributive. I do not propose to discuss the various English 
authorities which have been cited. They are in connection with O. liXV, r. 1 of 
the Rules of the Supreme Court. I only refer to Eoyes v. Tate, (1907) 1 E.B. 656, 
where it was held that in an action tried with a Jury where there are separate issues and, 
the plaiotifi obtains a verdict and judgment, but the defendant is successful as to one 
of the issues, if the Judge makes no order with regard to that issue interfering with 
the incidence of costs under O. LXV, r. 1, the defendant is entitled to have the 
judgment drawn up so as to give him the costs of the issue on which he succeeds* 
The question has been discussed in India, The only Indian authority to which I need 
refer is the judgment of Sir Lawrence Jenkins in Parshram Dor abji^ (1898) 2 Bom.L, 
R. 264, an appeal from the original side. There the learned Judge says “An appellate 
Court will not interfere with an exercise of discretion of a lower Court unless it has 
proceeded on a manifestly wrong ground, such as the application of an erroneous prin- 
ciple or a misapprehension of the facts. So long as the discretion was in fact exercised, 
an appellate Court will not interfere simply because It would itself have exercised the 
discretion differently.” The learned Judge cites Bew v. Bbw, (1899) 2 Oh. 472, in which 
it is kid down that “ if the costs are in the discretion of the Judge the Court of appeal 
will assume that the Judge exercised his discretion unless it is satisfied that he has not 
exercised bis discretion.” For the purposes of this case I do not want to attempt to lay 
down any general proposition as to what are the circumstances in which an appellate 
Court should interfere, if it so desires, with an order as to costs where the order purports 
to be made in the exercise of the discretion vested in the Judge. I do not want to 
suggest that I am not prepared to accept the proposition as laid down by Sir 
Lawrence Jenkins. But hero we are dealing with a case in which the facts are of an 
unusual character. I think one is entitled to say, having regard to the history of this 
case, that it is not clear how the learned Judge intended his order as to costs to he 
worked out when he used the words, “ the costs must follow the event.” When the 
draft decree came before him for settlement (it was an accident that the decree had 
already been “issued”) it seems clear from the terms of his order either that he 
thought that the draft decree did not carry out his intention as to how the order 
should be worked out, or at any rate that it was a matter for doubt as to how his 
order should be worked out. Otherwise it is impossible to understand why the 
learned 3 udge should have observed that the decree had been issued by mistake and 
that it should be recalled and that no decree should be passed until approved by him. 
When the matter was before him on- July .26th pr, 27feh lor the purposes of the review 
application, there was an agreement that^ the'.depreQ . should be taken as if it had been 
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CONSTEUCilON OP DECEEE AS TO COSTS. 

Where an appellate Court after setting aside the decree of the p^o'es 
lower Court, remanded the case, and the order as to costs provided abide the 
“ costs will abide the result, ” it w&s held that, if the result of the q 
remand was entirely in favour of the successful party, he was enti-oJ- 
tied, as a matter of course, to the costs in question, even if the 
decree of the lower Court after remand did not contain any such 

direction. (32) 


draws up. That agraement was, loi the purposes o! that applioation only and lor the 
purpose of enabling the learned J udge to deal with the application to review and I think 
it may be said that the agreement was without prejudice to any question as to whether 
the decree as drawn up and, aocordiog to the learned Judge, issued by mistake, really 
embodied the learned Judge’s intention. It is quite true that the learned Judge on the 
26th or 27th of July had not an opportunity of saying “ the decree which you have 
agreed should be treated as having been drawn up does not represent my intention ” 
and that he did not say so. It seems to mo that is not conclusive when we consider 
that the learned Judge was then dealing, with the question whether the case was one 
for review. He came to the conclusion that it' was not a case for review because, as be 
puts it, he did not leal at liberty to interfere under 0. XHVII but he leaves on record 
the observation that ha had doubts as to the correctness of the order as to costs. That, 
I take it, means that he had doubts as to the oorreotness of the manner in which the 
decree purports to work out his discretion as to costs. Having regard to the special 
facts of this case I think it is open to us to consider the order as to costs as interpreted 
in the decree and that, if we come to the conclusion that the order, as interpreted, is 
not the order which should have been made I think we are at liberty to interfere.” 
Pfiy White, C.J , in Numberzmal ChetHar v. Krishnajee, 26 M.D.J. 356 (360—362). 

(32) Fani Bhtisan Boy Clioiodlimy v. Bama Sundari Dehi, 4 G.W.N. 343. The 
following extracts from the judgment of the Ooort may also be noted “ The decree is 
a decree of the appellate Court by which a preliminary decree for partition made by the 
first Court v^as set aside and the case was remanded for trial on the merits ; and the 
order as to costs was in these terms, namely, that * coats will abide the result.’ The 
amount of the costs of the appellate Court is specified in the decree, but the order being 
that costs will abide the result the decree necessarily left it undetermined as to which 
party was to pay those costs and which party was to receive shem. The Courts below 
have held that this indefiniteness in the decree as to costs makes it incapable of execu- 
tion. The learned vakil for the appoiiant contends that though the order was in- 
definite when first made, it has been rendered definite by the result of the remand ; and 
as that result has been entirely in the appellant’s favour he is entitled to recover the costs 
in question. We have come to the opinion, though not without some hesitation, that 
this contention o! the appellant is correct. The decree of the appellate Court, from 
the nature of the order made as to costs, could not have been more definite than it is. 
The only question is whether it was absolutely necessary for the appeliauB to have the 
matter rendered explicitly definite when the case was disposed of by the first Court 
after remand. That he might have asked that Court when it disposed of the case after 
remand to make some express order with reference to the costs of the appellate Court 
is not disputed ; but what the learned vakil for the appellant in effect urges is that 
though that might have been done, yet it was not absolutely necessary for the 
appellant to do that, and that ha would be entitled to the relief he now asks for if 
he could show that the result of the remand was entirely in his favour, and that he is 
therefore entitled as a matter of course to the costs in question. If the appellate Court 
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'it' has been lieic! 'in recent ease- by, the '' Madras.' High'' ..Court' 
that the words' “ costs wo'old abide the - result ” do not mean costs 
will follow the resulti^^) 

The ' discretion ordinarily -vested in a snborclmate Conrty' to 
decide how the costs .shall be bomej is not curtailed by the mere 
use of the phrase “ costs would abide the result '' in an order of the 
appellate Court 


Deoree di'reci- The expressions costs “to abide the result’’ and costs “to 
SfalTiif and follow the result ” are not synonymous. There '' is a; 

'result” and distinction between these two expressions. The words abide 
follow the ' the result” only connote that the order as to costs is to await till 
result” decision is given in the case. But the words “ abide and follow the 


iu ifes order for costs had left it to the disoretioo of the first Court to apportion the 
costs in such manner as it thought proper, the appellant could not have succeeded, In his 
present contention, because he did not ask the first Court to exercise its discretion and ' 
to apportion the costs od the result of the remand. But , the appellate Court left no 
such discretion to the first Court. It cannot, therefore, foe said that it was absolutely 
necessary for the appellant to have the matter definitely stated in the decree , of the 
first Court, But here the' question arises whether the result ,o! the remand ^ has been , 
entirely in favour of the appaliaut as the appellant cootends. Upon this question the 
material placed before the Court are not suificienfe to enable it to arrive at any decision; 
and as it was the appellant’s fault that full and proper materials ware not placed before 
the Court, we think t-liat though he is entitled to succeed upon his contention that the 
decree is not ioeapablo of execution and may ask us to remand the case the remand 
must be in terms as to costs. Ws think it right that the appellant should pay all the 
costs that have been thrown away, namely, the costs in the first Court and the costs 
in this appeal tba lower appellate Court nob having made any order for costs. We 
would add that the only materials which it would bo allowable to the appellant to place 
before the Court in order that it may come to a decision upon the question whether tho 
result of the remand was entirely in his favour are the judgments and decrees made in 
the case. The result is that the order of the lower appellate Court will be set aside and 
the case sent back to that Court in order that it may dispose of the appeal after deter- 
mining the question we have indicated, upon t'he materials just referred, .,tOt ',. ^The a'piel- . 
lant will have an opportunity of placing those materials before the lower appellate 
Court ; but ib will be a condition precedent to this remand taking efiact that the appe!- 
ianb should pay to the respondent his costs in this and the first Court.” Fani Bhusan 
Boy V. Bama Simdavl, 4 O.W.N, 343 (344). But see dMo Godamrthi v. QodavariM, 
‘iS M.LJ. 441 and Bumbemmal Clmtliaf v, Jms/maiee, 26 M.LJ* 356 (357) = (1914) 

(33) Godavartki Feria v. QodavaHhi LaUhmi Bemmma^ 24 Ind. Gas. 96, 

(34) 

b (35) Qodamrthi Periah alias MtUrajah v, Godavarthi Lak^hmi Devamma^ 28 
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Tesiilt ” :may as conveying- the^ suggestion ' that the 

successful party , must be given his costs ' 

Where a decree awards costs, and then provides that if the Decree giving 
judgment-debtor fails to pay, his property should be sold, and 
costs be added to the mortgage-deed as a charge on the 
it was held that this alternative remedy does not deprive the decree- of. ' 
holder of the right which the first part of the decree gives him of 
executing the order for costs in the same manner as any other 
money decree. 

As has already been stated, a decree must be construed as farBeoMs 

possible so as to avoid making it appear absurd or inequitable awarSng^ 

cosiis twice— 

A decree drawn up under S. 88 of the Transfer of Property Construction 
Act, 1882, was properly framed in accordance with the require- 
ments of that section, but, in addition to the prescribed contents of 
such a decree, contained a clause to the following effect : — It is 
further ordered, that the defendant aforesaid do pay to the plaintiffs 
aforesaid the sum of Es. 876-8, the amount of costs incurred by 
them in this Court.’’ It was held, that this latter clause was merely 
a formal compliance with the provisions of the Code of Civil 

(36) Goclavarthi Feriah alias Elhirajah v. Godavarthi Lakshmidevamma, 28 
M.LJ. 441. Their Lordships Ssshagiri Aiyar and Kumaraswami Sastri, JJ., said 

“ In remanding the Civil Misceilaneous Appeal, the High Court ordered * that 
the coats shall abide the result,’ On the re-hearing the Court below in the 
exercise of its discretion rcfased to give costs to the appellant. It ig contended 
that the language of the order of the High Court makes it incumbent upon the Court 
below to award costs to the person who succeeds and that the District Judge had no 
jurisdiction to pass any other order. We are not prepared to agree with this conten- 
tion. If the words used were ‘ to abide and follow the result ’ they may be interpreted 
as conveying the suggestion that the successful party must be given his costs. But 
the words * abide the result ’ only connote that the order as to costs is to await till 
decision is given in the case, They have not the efiect of fettering the discretion of 
the trying Court. In Templeton v, LauriCt 25 B. 230 at p. 237, the language was ‘ to 
follow the event.’ The learned Judges held that the Court below had no discretion in 
the matter. The expression used in the Bombay judgment have the same import as 
the words ‘to abide and follow the result.’ The words abide the result broadly 
speaking are eq[uivaient to the words ‘ costs in the cause.’ We are of opinion the Courts 
below had a discretion to apportion costs. The observations of Lord Esher in Brother- 
ton V. Metropolitan District ‘Railway Joint Cotnmiiieet (1894) 1 Q.B. 666, support this 
view. The decision in Fani Bhuskan Boy Ghowdury v. Bama Bundari Debt, 4 O.W, 

H. 343, is not inconsistent with this conclusion as pointed out by Mr, Justice Tyabji. 

The learned Judge is right in the view he has taken.” See Godavarthi v. Godavarthi, 

28M.L.J. 441. ' ■ , 

(37) Adjim Nullah Moodeenv. Cruickshank, 21 W-R, 299. 

(38) Maqhul Faihna v. Balta Prasad, 20 A. 523 A.W.H. (1898) 157. . / 

"26 ' , ■ ‘ ' ■■ '/■ ■- 
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'Proceanre, and" was not intended 'to be a direction for .the, recovery,, 
of costs j3ersonally from the' judgment-debtor. (^9) ■ 

A decree vv'Mch finds a sum 'due on account of a loan and 
further directs payment of costs and interest thereon , should be 
constriieci as making no provision for interest on the sum . decreed 
.■in respfcict of the loan.C^^) ■ 

In a suit tO' recover money v/hich had been lent on the security 
of a mortgage upon, certain immoveable property, the first. Court 
gave a decree for payment of the amount claimed with, costs and 
interests, and for recovery of the same by sale of the property 
pledged ; it was held, that the decree did not limit the^ plaintiff’s 
right to recover the money only by sale of the property in question ; 


,(S9| Maghul Fatima v. Lalta Prasad, 20 A. 523 A.W.N, (1898)157, 

fovermliiig Chiranji v, Moti Bam, A,W.N, (1898), 33). The Gotirls (Banerji, I".) "Said 
lo the eoEEse of t,la 0 3 iidg,mai 2 fc The deoMs, however, coataias a farfeher diraollon in. 
Iha following' terms It: is tafehar ordatad fehat the defandante aforesaid do pay lo' the 
pliainyfis Fioi’Gsaid Iho sum of Es* 876-8, tha amount of costs incurred by them in this 
Coart. ” It is eontonded that the seeond direction in the decree to which we have 
referred is iadepesdent of the order contained in the first portion of the decree as 
to tile ittchisiori of costs In the amount on failure to pay which the mortgaged property 
oonld 'bo sole, and it is urged that under this last clause the mortgagees- plaintiffs are 
eutitiecl to I'ccovsr the costs over again from the defendants personally. We are unable 
to aooede to this eoatention. We do not think that we shoiiM be juaiified in constmiisg 
tills .Icicree m a manner which would make it an inequitable decree, which the decree 
ill thiK must be if, as is eontanded, it directs the same amount of costs to be paid 
tv/icQ ovot*. In our opinion there is no ambiguity in the cleoreo, and the second provi- 
sion in it iiK to pp,yment o! costs is only a repstifeion of wliat is already contained in the 
flosii podisoE of ilie decree about the realisation of costs out of the mortgaged property, 
S. 219 ol the Code o! Civil Procedure provides that the JudgmeDt shall direct by whom 
.the crj3,ts of each party are to be paid, -and ■by,S. 206 it is directed that the decree. shall 
state tba amount of costs incurred in the suit, and by what parties and in what propor- 
tions riiicli costs are to ba paid* In our opinion the clause In the decree relied on by the 
dooi!Oi> held ere is only a formal compliance with the provisions of the Code of Civil Pro- 
oeairfa. 1':^ was never intended to be a direction for the recovery of costs personally 
from file ctebsor, in this view wa are unable to agree with tlia observations contained 
in the Judgment ol this Court in Chimnji v. Moti Bam, A.Vf.N. (1898) 33, Even 
if liliore waua aay ambiguity in the decree, it would be the diit}'’ of tha Court to construe 
the* tlaoreci by tLie light of the judgment. The Judgment in this case doss not in the 
slightest degree indicate that the Court intended fco award costs against the defendant 
personally. The claim ia fchs plaint was only lor a decree for the sale of ths mortgaged 
propart'.y, and ths judgnisnt, directed that a decree should be prepared according to 
S* 88 o! tha TransCer o! Property Act, In our opinion the judgment, so far from indicat- 
ing, negalivss au intention to make the, defendant personally liable for the amount 
of the cosKs/’ Per Banerji, in. Maqbul Fatima ?, Lalta Prasad, 20 A. 623 (E.B,) 
===A.VOI. (18981157. ; " 

(40| Katm Nath Paul 7. Muhmdmp Ohmd^f Sircar, 17 W*B, 175, 
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and' that defeBdant’s personal liability arose on receipt of the nioney, 

the ■ 

An executmg Court’s business is simply to interpret the decree Decree for : 
M'it stands and not to question its correctness; but it is at 
liberty to refer to the judgment or any other document on tfce hlepoupt eswnij. 
in order correctly to interpret it ; and when there is a di vergence mSter o1 
between the decree and the judgment, the proper course is to direct 
the decree-holder to apply for amending the decree to the Court 
which originally passed it.H2) 

It is a most erroneous practice for Courts, in executing the 
decree, to go into the question of what the decree meant beyond 
what is plainly said. (^3) 

Thus when execution of a hypothecation decree was limited 
to the hypothecated property, the Court cannot go behind it to . 
find the intention of the Court in passing the decree and order the 
sale of property not hypothecatedJ'^^) 


(41) KaUe Fersliad Singh Nuniee v. Baye Kishoree Don&ee, 19 W.E. 2S1. 
Jackson, J., said in tbe course of the judgment : — “This ease appears to us to. be 
■very clear. The plaintiff lent money to the defendant, and obtained, by wsiy of security 
for the loan, a mortgage upon earfeain immoveable property of the defendant. ■ He then 
broughia suit to recover the , money, and made a spacial pra^^er in the suit that lib.Q 
property pledged be made liable to satisfy his claim. Thereupon, the Mooiisiff’a Ooiirt 
gave a decree to plaintiff in these terms : — That is to say, that there be a Judf4;meiil; 
against the defendant to pay the amount sued for with costs abd interest at the rate of 
one per cent, per mensem, and, further, that the amount ba recovered by sale of the 
property pledged. The Judge considers the decree to limit the plaintiffs right to 
recover the money only by sale of the property in question, and it is contended befoxe 

. us for the respondent that this in the true meaning of the decree, as the .mortgEge-bocd 
said nothing as to the defendant’s personal liability to pay the money, It appoaL’s to 
.US:.' that no express stipulation to that effect was necessary, and that iha . defeadan.t’s 
personal liability arose as soon as she received the money from the plasotifi, Iho mortg-ige 
s,.mareiy giving the' latter an additional security- in the 'shape of- the pledged property . 
The decree accordingly directed quite properly that the anicuot claimed foe recovered 
from the defendant.” Per Jackson, J., in Kake Pershad Singh Ntmdee v. Eaye 
Kishoree Dossee, 19 W.B. 281, 

(42) Radka Mai v. Imam Bahhah, 60 P. W.R. 190S, on this point ses, also, Glihoti 

Narain V. Mi, Bameahvjar^ 8 G.W.H. 796; Kashi v. Jamuna, 31 G. 922 ; v, 

Anukul, 20 C.L.J. 512; Bagvantavpa v. Vishtvanaihi 28 B. S78 ; Trhnbak Baov. 
Balwant Bao, 30 B. 101 (108). 

(4:$) Kombiv, Lahshmi, 6 M, 201, referred to in Sankaran \\ Parvaihi, P2M, 
434. But a Court executing a decree must interpret the terms of the particular decree 
before it with reference to the facts of the case. Muhammad Sadig v. Ghous Muhammad, 
U A, LJ. 975*22 Ind. Oas._42. 

' (44) Sheonarainv, Ishri Prasad Narain SingK.LW^'B, {IBBB) HB/, , , , . 
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If what is contained in. the decree m so iincertain. ' that j^ 
impossible :to , ascertain what . isV decreed, execntion cannot be 
directed. ' 

Where the appeal of a defendant in respectof the costs ' with 
which he was mulcted by- the original Court was dismissed in these 
terms.: The order of the lower , Court is upheld, the , appeal is 

dismissed, the appellant to pay the costs/’ it was that the 
costs awarded by the Court of the first instance, although not 
specified in the appellate Court’s decree, was recoverable in execu- 
tion of the decree, for, they were the subject-matter of the appeal 
and became, by the affirmance of the first Court’s decision, on that 
point, the substantive portion of the appellate decree/^^) 

There is no reason why the costs of the first Court should not 
he included in the decree, where the appellate Court has decreed 
the appeal and has given costs of its own Court/^’^) 

Where, in the statement of costs appended to a decree, the 
Judge has separately detailed the amount of costs payable to the 
two defendants, such costs ought not be apportioned subsequently 
contrary to the terms of the decretal order which was unambiguous 
in its terms. 1^8) 


Decree for 
costs in 
foreclosure 
decree — 
Construction 
—Executions 


"Where costs have been distinctly and separately ordered in a 
foreclosure decree, they cannot be considered as part and parcel of 
the money due upon the mortgage. Therefore, where such a decree 
is afterwards confirmed by an order absolute for foreclosure and the 


mortgagee obtains possession thereunder, he is still entitled to pro- 


ceed with execntion as to oosts.f^Q) 


{iB) DwarMnath Haidar Y. Kamalahanth Ealdar, 3 B.L.E, App. 128 = 12 W.H. 
99. Evidence cannot be given in the execution department to amend any uncertainty 
in the decree. The law allows certain matters to be ascertained in execution, but beyond 
those it is the duty of the Judge to take care that his decree is so precise that it is capable 
of execution without leaving it to the Court of execution to decide what the Judge 
intended to decree. Dwarkanath Haidar v. Kamalakanth Haidar, 3 B.L.E. App, 
128:^12 W,B. 99. 

[i&) Himayai BusainY.Jai Devi, B A- 589 = A.W,N. {1883) 128, distinguishing 
Bhohrai Singh v, Bridgman, 4 A. 376 (P.B.), 

(47) Sheikh Mahomed BusseroollahChowdhryv, Bam Kant Ghowdhry, 16 W.R, 266. 

(48) Manich Chmder Lushhur v. Euro Her shad Boy Ghowdhry ^ 6 W.B. Mis, 30. 

(49) Damodar Das v. Budk Kuar, 10 A. 17,9 = A, W.N. (1888) 68, referred in Shaffar 
Khan v* Batyanunda Das Gupta, 13 O.W.N. 742 (743) and distinguished inBaj Kumar 
SinghY^SheoNarayan Baku, 35 0. 481 (432) = 12 O.W.N, 364=8 C.L.J*, 152, A 

; mortgagee who has obtained an order absolute for foreclosure may proceed against the 
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GOHSTECrCTIOH OF ' DBGBBE '■AS-' TO' COSTS'. 

Where a mortgage decree proceeded to assess the. amount due 
for principal and interest, and also the'- amount due for the costs, 
and then to make an order that the mortgagor should pay the whole 
'(ie.) the debt' and costs, and the. Court eventually made a decree 
absolute for possession of the property on default, it was held, the 
decree-holders were entitled to their costs of suit from the judgment- 
debtors personally or from their other properties. 

Under S. 220, Civil Procedure Code,15i) Court has jurisdic- 
tion to decree the costs against the debtor personally, if it thinks 
fit to do so. A declaration that he shall pay the whole means that 
he shall pay it out of any property of his ; the liability to pay is not 
limited to any particular property. 

The decree for costs can be executed under S. 87, Transfer 
of Property Act.f^'^) Under the 4th clause of the section, the fore- 
closure will only discharge the debt secured by the mortgage, and 
not the decree for the costs. 

mortgagor persooaliy for the costs of the suit v. Satyanunda, 13 C.W.N. 742 

(743)1. The decree for costa is a part of a mortgage-decree, and the decree-holder must 
proceed in the first instance against the property mortgaged. The decree in 10 A. 179 
was distinguisiiable as not being one for sale of the mortgaged properties. It was a 
decree passed for foreclosure where the mortgage had been by way of conditional sale, 
[Em Kimar v. Sheo Narayan, 35 C. 431 (432) = 12 C.W.N. 364 =3 0,L,J, 152,] 

(50) Euinessur 8ein v. Jusoda^ 14 0. 185. 

(61) Of the Code of 1882 (Act XIY of 1882) corresponding to S. 35 of the present 
Code (Act V of 1908), 

(52) Butnessur Sein v. Jusoda, 14 0. 185 (per Petheram, C.J.). 

(63) Act IV oM882. 

(64) Butnessur Sein v. Jusoda, H C, 185 {per Beverley, J.). “The expression 
*the debt secured by the mortgage’ in S, 87 (3), Transfer of Property Act, is 
wide enough to include costs of the foreclosure suit, if the decree in that suit 
makes the right to redeem depend on the payment of the coats. Where the order 
absolute is made on the mortgagor’s failure to pay the decretal amount, the costs are 
discharged e^iually with the mortgage money proper ; and no execution for costs can 
issue against the mortgagor’s person, notwithstanding that under the terms of the 
decree he is made personally liable for the same.” Khushal Singh v. Shrinivas Rao, 2 
O.P.L.E, 94 (96). The costs awarded by a decree directing the sale of mortgaged pro- 
perty form part of the mortgage decree, and the decree-holder must proceed to recover 
the costs by a sale of the mortgaged property in the first instance, and it is only when 
the mortgaged property is found to be insufficient to satisfy the decree that the decree- 
holder can proceed against the other properties of the mortgagor in the manner provided 
by S. 90 of the Transfer of Property Act. 14 C. 185 and 10 A. 179 were not cases where 
the decrees had been for sale of the mortgaged property. They were decrees passed for 
foreclosure in a mortgage by conditional sale. Baj KumarlSingh v. Bhee Narain Sahu, 
12 O.W.N. 364 {365) = 8 G-L.J, 152. Under S. 86 of the Transfer of Property Act, the 
mortgagee can include costs of the suit in the decree for foreclosure. The costs thereby 
become a charge on the property, and in default of payment of coats foreclosure follows, 
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Decree 
against 
guardian or 
next friend—- 
Whether 
personal or 
against; 
estate—. .. 
—Cons trac- 
tion, 


When a* suit is against a minor, if the Court considers that 
there are circumstances connected with the defence which make it 
proper that the . guardian should be personally ordered to pay the 
costs, it should be so stated in the decree or order of the: Court. 
Where the guardian is simply declared liable for them as the 
defendant in the case, the liability must be taken to refer to him as 
the representative of the minor and representing his estateJ^S) ■ 

It does not necessarily follow that, because a suit instituted by 
the guardian of a minor in forma pauperis is unsuccessful, the 
guardian is therefore, as a matter of course to be ordered personally 
to pay the costs; and if the Court intends by its decree to make 
the guardian personally liable for costs, it should express its inten- 
tion in clear and unmistakeable language ; for the right to execute 
a decree depends upon its terms, and it cannot be supplemented by 
any subsequent expression of opinion by the Judge/’^^^^ 


Where a woman brought a suit as the guardian of her son, but 
the plaintiff’s office of guardian had ceased when she brought the suit, 
and she brought the suit knowing that she had no authority to sue 
as guardian, and the decree for costs was given against her person- 
ally, and not against the estate of her son, she alone could be held 
responsible for the costsis*^) 

Under S. 440 of the Civil Procedure Gode,t^S) the decree of a 
Court of first instance contained an order directing the next friend 
of a minor to pay the costs of the suit. On appeal, the decree was 
reversed. On second appeal, the High Court restored the first 
Court’s decree, but its order directing that the respondent should 
pay costs did not specifically mention whether costs were to be paid 
by the next friend or by the minor. The decree-holder took out 
execution against the next friend, who objected, but his objection 

Bakina Bibi v, Abdul Bafiz Khan^ 2 0.0. 103 (109). Thera is nothing ia 8. 86, Transfer 
of Property Act, to prevent the mortgagor being held personally liable for costs accord- 
ing to the special agreement in the mortgage-deed, Dhondu Bandit v, Mahani Daulat 
puri^ 3 N.L.B. 97 (100). Where the time for paying the mortgage amonnt is enlarged 
under S, 87, Transfer of Property Act, on condition of paying interest which is not 
provided for by the decree, the mortgagor is personally liable for such interest, Muhund 
Lai Parwar v, Seth Mangaljeet, 12 O.P.L.R. 78 (81). 

(55) KomulOhunder Sen v, Surbessur Loss QooptOf 21 W.R. 298. See also Chap- 
ter on “ Costs in special Oases.” 

(56) Brijessuree Dossia v. Kishore Loss^ 25 W.R. 316. 

(57) Lmhmun B6T$'had v. Juggurnath Doss, W.R. (186^) Mis, 17. 

. (68) Of the Code of 1882 (Act XIY of 1882), corresponding to 0. XXXII, rr. X and 

4 of the present Code (Act V of 1908). 
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was overruled by the executing Court, and again on appeal. It was 

held that the High Court’s decree restoring that of the Court of 

first instance, must be construed as directing that the order as to 

costs was to be enforced in the same manner. <59) 

Where the decree to be executed is the decree of an appellate Deeres of 

Court, and where such decree merely confirms the decree of the to 

Court below, the terms of the decree of the Court below?" may and Gosts-Coti- 
' , f. 1 , - 0 -1 ^ struotiion of. 

must be lookea at for the purposes oi the execution oi me decree 

:nf the appellate Court.'^Q) 

The decree of the appellate Court merely directing the dis- 
missal of the appeal cannot; be said to be incapable of execution. 

Where the Court of first instance dismissed a suit with costs, 
and the appellate Court affirmed the decree of the lower Court, 
specifying, in its decree, the costs of the respondent in the appel- 
late Court payable by the appellant, but not the costs of the lower 
Court, the Court executing the decree of the appellate Court could 
execute it for the costs of the lower Court, by ascertaining the 
amount of the same from the original decree.l^^j 

A suit for damages instituted by A was dismissed with costs 
in the Court of first instance. On appeal, the Judge gave a decree 
for a portion of the amount, dismissing the rest of the claim and 
awarding costs in proportion to the amount decreed and dismissed. 

E, the defendant, preferred a second appeal and the High Court 
confirmed the decree of the lower appellate Court and dismissed 
the second appeal with costs. Then A applied to recover in execu- 
tion of the High Court’s decree the costs of that Court and the costs 
of the first Court and the lower appellate Court. E contended that 
the costs of the High Court alone was payable by him on the ground 
that the costs of the other Courts were not specified in the High 
Court’s decree. It was held that this contention was untenable. 

The decree of the High Court affirmed the decree of the lower 
appellate Court which in terms provided for the costs in the first 
and lower appellate Courts and by whom they w?ere to be paidl^'^) 

(59) BamudAin v. Amir Singh, A.W.N, (1889), p. 173. 

(60) Kasim AU v, Manik Ghandi 5 0,0. 35, See, also, Razauddin 7, dmw Singh, 

A.W.N. (1889), p. 173, noted supra, 

(61) Kasim, AU Manik Ghand, 5 0.0. 36, . , 

(62) Behari Lai v, Ehub Ghand, 6 A. 48 (referring to Shohrat Singh v. Bridgman, 

4 A, 376 ; and referred to in Muhammad Sulaiman Khan v. Muhammad 

^Yarkhan, 1% A. 267 (276) (F,B.)«AW,N. (1889) 55, 

■ '(63) Bhmghulam^» Badha Mohan, ' ' 
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Decraa 
“ allowing 
appeal with 
costs” — 
Gonstruotion 
of. 


Where final decree is applied for after an appellate decree for 
costs has : been passed against one only of the se¥eral defendants, the' 
decree-holder caiinot ask for the costs of the appeal to be included 
in, the amount finally held due., ■■ 

, Where the decree of the District Munsif provided that, on 
the plaintiff’s paying into Court the balance of consideration, Es. 10, 
within a month from this dafce,” the defendant should execute a 
sale-deed of the suit land, and the money was not paid within the 
month, and after the expiration of the month the defendant appeal- 
ed and the decree of the appellate Court simply confirmed the 
decree of the lower Court and dismissed the appeal, and within a 
month from the date of the appellate decree, the decree-holder 
made the deposit of Es. 10 and applied for execution of the decree, 
held that he was not entitled to execute the decree and that the 
appellate decree, as it merely affirmed the lower Court's decree, 
did not give him fresh time for performing the condition. 

It is desirable that appellate Courts should frame their decree 
in such a manner as to leave no doubt as to whether it is intended 
to extend the time for performing the conditions precedent imposed 
by the original decree. 

The words appeal allowed with costs ” in the order of the 
High Court would mean “ the costs of the High Court only and not 
the costs of the original Court as welL”(^'<') 


The proper interpretation of the words appeal dismissed or 
accepted with costs "is that the costs of the appellate Court alone 


Deccee in 
appeal that 
“appeal 

dismissed ot awarded and not that of the Gourfcs below. 1^8) 

■■■ideoieed'With — ■ ■ ■ 

,:.epstS' ^ ^ ^ ■ "" " ■ ,, 

Constmction Muhammad Sadiq v. Ghaous Muhammad^ 22 Ind. Gas. 42 = 11 A.L.J. 975. 

(65) Bamaswami Kone v. Sundara Kone, 31 M. 28=3 M.L.T. 26 = 17 495, 

distinguishing Bhup Indar Bahadur Singh v. JBijai Bahadur Singh^ 23 A. 152 (155), 
and followed in Venhatapathy Iyer v. Tirupathi Qoundan^ 4 M.L.T* 341. In dismiss- 
ing appeals on the ground of limitation, the High Court has power to extend time for 
payment. Venhatapathy Iyer v. Tirupathi Goundan, 4 M.L.T. 341. 

(66) Bamasamy Kone v. Sundara Kone, 17 M.L.J. 495 = 3 M.L.T. 26 = 31 M. 28. 

(67) Burendra Nath Roy Ohoudhury v. Girija Nath Boy Choudhury, 15 O-L.I. 
658 (660), 

(68) BahhsM Bam v. Gumano^ 18 P.B. 1907. The following remarks of Justice 
Eattigaa in the course of the judgment may also be noted “ The plaintifi^s suit was 
decreed with costs by the District Judge. Defendant appealed to this Court, and the 
order on this appeal was as follows ‘ We hold that the suit must be dismissed, and 
we decree accordingly with costs. Appeal accepted and decree of lower Court set aside,* 

. In our opinion the intention of this, Oattrtja-dfibteeing the appeal ‘ with .costs * was 
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Where some of the defendants only appealed against the decree 
ordering the setting aside of certain execution sales, and the appel- 
late Court's decree was in the following terms, appeal decreed 
with costs, and decision of lower Court being reversed, plaintiffs 
claim will stand dismissed ; " it was held that this decree must be 
construed as applicable only to the defendants who had appealed 
and whose appeals were decreed, and not to the defendants who had 
not appealed and who were not before the Court and had not objected 
to the decision of the lower Court. (69) 

Where a decree describes a set of costs as due to the respondent Decree in 
by the appellant, who has partly succeeded in his appeal, it means, auo^ng a 
not that any sum should be actually paid by the latter to respondents^^ 
former, but that the appellant should only recover the net sum due Oonstruotion 
under the decree, that is, the sum which would remain after deduct- 
ing from the gross amount decreed, the amount of costs payable 
by the appellant. 

Where a decree of the High Court directed that the respondent Decree in 
(the plaintiff) should pay to the appellants (the defendants) the^f^Qo^i^g 
costs incurred by them in the lower Court, " it was held that the 

“ costs 

' ■■ ' ' ' incurred in 

lower 

clearly that the then respondent should pay the then appellant the costs incurred in 
this Court only, for had it been intended that the then respondent was to pay the costs 
of both Courts, words to that efieot would undoubtedly have been used. The decision 
of this Court reported as Bamji Das v. Char anji Lai i A5 V.'B. IBIT, is an authority 
directly in point, whereas the ruling relied upon by the present respondent Broughton 
V. Perhlad Sen^ 19 W.R. 152, is easily distinguishable, as the facts in the latter case 
were entirely difierent. But apart altogether from authority we would have no 
hesitation in holding that in a case where the words of the decree are open to doubt, 
that construction must be placed on the words used which does not impose a liability 
on the judgment-debtor, which is not in express and specific terms imposed upon him. 

If then an appeal is dismissed or accepted * with costs,’ shnplicitert the proper interpre- 
tation of the words ‘with costs ’is that the costa of the appellate Court alone are 
awarded.” See also Himayat Emain v, Jai Devif 5 A. (1883) 128; 

Behari Lair, Khub Chand^ 6 A. 48, where a decree under which costs have been 
recovered is set aside in appeal an express order is not needed for a refund of the costs 
with interest. See Dorab Ally Khan Y. Abdool Azeez, A G. 229 ; and Mary Macdonald 
Watkins v. Sahenzada Mahomed ^ I C.W.N. oxovii. His Lordship (Jenkins, J,), 
remarked that parties should bring to the notice of the appellate Court the fact that 
costs have been paid under the decree of the lower Court, and obtain from that Court 
the usual order for repayment. Mary Macdonald Watkins v. Qahmzada Mohomed 
Zohooroodeen^ 1 C.W.N. (Journal portion), p, cxovii. 

(69) Zain^Vl-Abdin Khan v. Muhammad Asghar AU Khan, 10 A. 166 {P,0.)»X5 
I. A.,12«6Sara29. , , 

{10)IssurChundurMookerje6Y*MunMohunOhowdhryyX^ W*^^^OS* 

' ,2T„ ' : ' 
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costs referred ' to were tHose-' which were' specified in the decree: ^ 
appealed against as the costs incurred by the defendants. (71) 

Thus if several defendants have severed in their defence, and 
the lower Court has specified the costs incurred by each of them, 
the costs payable under the above directions will be their several 
costs. If they have joined in their defence, or though they have 
severed their defence, but the lower Court has specified a single set 
of costs as the only cost which it will allow or treat as costs in the 
suit, then the cost payable will be the single set of costs. (72) 

Where the lower Court has improperly awarded separate sets 
of costs to defendants who have severed in their defence, the 
attention of the appellate Court should be drawn to this circunQ- 
stance before the decree in appeal is passed. It is too late to raise 
the objection when this latter decree is being executed. (73) 

Where in decreeing a suit in plaintiff^s favour, the first Oourt\ 
directed the defendants to pay the plaintiff’s costs, but following the 
direction contained in the Civil Procedure Code (Act XIV of 1882 } 
set out at the end of the ordering portion of the decree the amounts 
of costs respectively incurred by the several defendants; and on the 
defendant’s appeal to the High Court, the decree was reversed and 
the plaintiff was directed to pay to the '' defendants appellants the 
costs of the appeal ” and the costs inoarred by them in the lower 
Court,” it was helcl ^ — On a construction of the High Court’s decree, 
that the defendants were entitled to recover in addition to the costs 
of the appeal the several amounts entered against their names in 
the decree of the first Court as their costs. (71) 

Appeal by Seven defendants preferred their appeal by one petition and 

defendants— were represented by one counsel in the High Court. In the lower 
CoosMotion three of these appellants had pleaded separately from the 

other defendants (appellants) and appeared by separate counseL 
In the High Court, the appeal was dismissed with costs, except as 
to the said three appellants who were released and to whom costs 
were awarded. It was held that, as the said three appellants in- 
curred no separate costs on account of the appeal to the High Court, 

(71) Bamchunder Sen v. Koomar Doorga, 2 O.L.R, 152 ; see also Bmnchmdef 
Bm V* Durga Nath Roy^ I Bhome 143, 

{72} Bam Ohtmder Sen v. Koomar Doorga^, 2 O.L.R. 152. 

{78) Bamchunder Sen v. Koomar Dootga Nath Roy, 2 O.L.R. 152. , 

(74) Baghu Nandan Lai v. Bajendra Prosad Narain Singhs 14 O.W.N. 656=5 11 
207«6 Ind. Cm. 842... ■ ■ :: ..V , • - 
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they had nothing as costs to gain from the High Court’s order and 
that the costs in the Zillah Court which were separately incurred by 
them should be paid to them by the party cast below. 

A decree was passed against two defendants and both of them 
preferred an appeal The first defendant died during the pendency^ 
of the appeal, and without his legal representatives being brought 
on the record, the appeal was heard and decided on behalf of the 
surviving appellant and the suit dismissed with costs, and it was 
expressly stated in the decree that the appeal was prosecuted only 
on behalf of the surviving defendant. It was held that it would be 
unreasonable to construe the decree as being intended to enure for 
the benefit of the first defendant also, and to consider that the decree 
appealed against was reversed in favour of his representative ; and 
that, therefore, the decree of the lower Court must be regarded as 
still in force as against the first defendant, and so his heir was not 
entitled to restitution of the costs levied from his father under that 
decree until he successfully prosecutes the appeal (76) 

Where the Privy Council reversed a decree of the High Court Decree of 
with a specified sum as costs in England, and affirmed the decree of 
the Zillah Court with costs in the Courts below,” it was held (1) tion— Coats oi 
that '' the Courts below ” included the High Court, and that “ costs 
in the Courts below ” included the cost of translation and printing 
incurred in the High Court ; (2) that the decree of the Zillah Court 
having given interest on the costs incurred, the decree-holder was 
entitled to interest on the costs incurred on account of translation 
and printing, and (B) that the decree of the Privy Council had 
made no provision for interest on the sum specified as costs incurred 
in England. (77) 


Although, upon ordinary principles, where an order directs 
payment of costs, and afterwards specifies a particular sum, such 
sum comprises all costs, yet as it has never been the practice of the 
Privy Council to make a specific order as to costs incurred in India 
for preparation and transmission of the record, and as it had been 
too long the practice of the High Court to allow costs to adopt now 


(75) Emam Bandee Begum v, Syud Kufil Alt, W.R. (1864) Mis. 11. 

(76) Natesa Ayyar v, Annasami Ayyar^ 25 M. 426 referred to ia Pasupati Nath 

Bose V. Nmdo Lai Bose, BO 0. 718. , . 

(77) T/iafewf V. Dope«, 9 B-L.E. App, 16 W.B* 
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a dilferent rule, and as there had not been unnecessary expense in 
this case, the Court allowed the costs. (78) 

Decree !or Costs expressed in fluctuating currency must be deemed to 

expMssea in bave been allowed at the rate prevailing on the date of the order, 

fluctuating a,nd not the date when it is put in execution. So, in a case decided 

^owreBoy— .. ^ 

Gonstmefeion before the recent currency legislation fixing the rate oi exchange 
at Es. 15 per sovereign, it was held that in converting into Indian 
currency the amount of costs expressed in sterling by the Privy 
Council, the rate of exchange should be taken to be the rate which 
prevailed at the time of the order. ('^9) 

It has been held by the Allahabad High Court in an early case, 
that under the last paragraph of S. 610 of the Code of Civil Proce- 
dure, (90^ the amount of costs payable must be estimated at the 
rate of exchange ‘‘ for the time being fixed by the Secretary of 
State for India in Council.'* The words for the time being " 
mean the year in which the amount is realised or paid, or execu- 
tion taken out, and not the year in which the decree was passed. 
The rate of exchange being fixed yearly by the Secretary of State 
for India in Council, the proper rate of exchange to which the 
decree-holders must be taken to be entitled would be the rate 
obtaining on the date of their application for execution. (8i) 


Agreement to Where defendant had agreed to pay plaintiff all costs of a 
litigation conducted on his behalf by plaintiff, it was held, on a con- 
oonatruotion gtruction of the agreement, that limitation began to run only from 
the termination of the litigation when plaintiff was able to ascertain 
the total amount of the costs. ( 82 ) 


(78) Saroda Prasad Mullickv* Lachmipat Sing Dugar , 9 B.hM. App. 23 = 

W.B. 89 (followed in Madan Thahurv, Lopez, 9 B.L.B. App. 22 = 18 W.B. 253 i and 
referred to in Asgur Ali v. Nugendro Chunder Qhose, 23 W.B. 463). 

(79) Mahomed Abdul Eye v. Gajraj, 25 0, '283 ; following Bahliina v, Saroda, 23 
0. 357, 

(80) Coda of 1882 (Act XIV of 1882), corresponding to 0, XLIV, r, 15 of the present 
Code (Act V of 1908). 

(81) Param Suhh v. Bam Vayal, 8 A. 650=6 A.W.H. 249, dissented from Dakim 
Mohan Boy Chowdhry v. Saroda Mohan Boy Chowdhry, 23 0. 357 (359). See also 
Mahomed v. Gajraj, 25 G. 283. There seems to be some conflict of authority on this 
point between the Allahabad High Court and the Calcutta High Court as would appear 
from the oases cited above. 

,(82) Sivasuhramania Mudalidf v* Smasundaram OheUiar, 25 M.Ii.J. 422. 
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Y] CONSTRUCTION OF DECREE AS TO COSTS. 

“ Subsisting decree” means a decree unreversed and m 
force, and not merely one upon which execution cannot be issued, (83) Meaning of. 

An error in construing a decree not properly drawn, if it isEtrot in the 
followed by just and proper execution, cannot be considered as 
affecting the decision on its merits.(8^» Efiect. 

The officer that passed the decree properly to be regarded as Oonstruotion 

the most suitable person to construe it subsequently. (ss) Viewof Judge 

' that passed ; ; 
the deore0»: ' ' ■ 


(83) Mahomed EoBsein v. Kohil Singh, 7 0. 91=90.L,B. 53, referring to Bassappa 
Dundaya, 2 B, 540 and followed in Saroda Churn CJiueherbuity v. Mahomed Uuf 

(84) BulUe Boy v, Mohmt Rishen Gir, 18 ?/.B. 336, 

, , , (85) Shaikh BeshamtMi v. Shah Qalam Nmuf, 4 W*B, Mis. 13. . 
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SEPARATE COSTS. 


Several defendants incurring separate costs. 

(I) Cases where separate costs were allow^ed. 

(i) Several defendants severing their defences though taking same line of 
defence—Severance proper. 

(ii) Several defendants one of whom engaging separate attorney. 

(iii) Several defendants pleading separately represented by different counsel, but 
by same attorney. 

(iv) Several defendants one of whom suffering judgment by defauU—Otbers 
succeeding. 

(v) Several defendants being members of same family. 

(vi) Co-trustees. 

(vii) CO'heirs. 

(viii) Co- sharers. 

(is) Separate appointees, 

[x) Zemindar and Patneedar. 

|xi) Builder and employer. 

{sii) Joint wrong-doer. 

(xiii) Several defendants— Judgment in favour of some and against others. 

(xiv) Several defendants — Separate taxation— Practice. 

(xv) Separate costs awarded— Objection in appeal— Practice. 

(xvi) Award of separate costs by decree — If can be altered in execution. 

(!I) Cases where separate costs were not allowed. 

(i) Several defendants having identical defence appearing separately. 

(ii) Several defendants having common defence engaging separate vakils. 

(iii) Several defendants engaging same solicitor. 

(iv) Several defendants, one of whom employing an attorney for all. 

(v) Several defendants appearing by different attorneys, but all business prac- 

tically being done by one. 

(vi) Several defendants conducting defences separately, but bona fide, by same 

solicitor. 

(vii) Several defendants engaging same solicitor— -One set of counsel. 

(viii) Several defendants of one class engaging separate counsel. 

(ix) Several defendants— Two pleas. 

(x) Members of same family living in same place, 

(xi) Husband and wife. 
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(xii| Tmsiee and eesM 

^ (xln) Oweec and encumbrancer, 

fxiv) Fartoers. 

. fxv) Ijmallee-holders. 

’ (x?i) Direction as to costs in decree — Separate or single — Practice. 

(Hi) Mlscenaneous. 

Joinder of plaintiffs— 

Co-defendants— Separate defences— Liability for plaintiff’s costs. 

Co-defendants— Judgment obtained in different ways. 

Co-defendants — Payment into Court by one. 

In certain cases more persons than one may join as plaintiffs 
instituting a snit;(^) and similarly there may be cases in which incurring 
more persons than one are joined as defendants in a suit.(2J In the 
latter case where several persons are joined as defendants in one 
suit, it may happen that they conduct their defence jointly, as for 
instance, by engaging one counsel, by filing one set of documents 
and by summoning one set of witnesses. In short they may act 
jointly in the whole conduct of their defence. It is also open to 
them, if they choose, to sever their defences. For instance they may 
engage separate counsel for each ; or they may take out separate 
summons for the witnesses. Each defendant may file a separate 


(1) As feo who may piu aa plaintiffs 0. XI, r. 1 of the Code of Civil Procedure (Act 
y of 1908) provides as follows : — Every suit shall, as far as practicable, be framed so as 
to afford ground for final decision upon the subjects in dispute and to prevent further 
litigation concerning them ; Rule 2 provides that -Every suit shall include the whole 
of the claim which the plaintiff is entitled to make in respect of the cause of action ; 
but a plaintiff may relinquish any portion of bis claim in order to bring the suit within 
the junsdiclion of any Court. Where a plaintiff omits to sue in respect of, or inten- 
tionally relinquishes, any portion of his claim, he shall not afterwards sue in respect of 
the portion so omitted or relinquished. A person entitled to more than one relief in 
respect of the same cause of action may sue for all or any of such reliefs ; but if he omits, 
except with the leave of the Court, to sue for all such reliefs, he shall not afterwards 
sue lor any relief so omitted. (Explanation) For the purposes of this rule an 
obligation and a collateral security for its performance and successive claims arising 
under the same obligation shall be deemed respectively to constitute but one cause of 
action. 

(2) As to who may be joined as defendants in a particular suit, 0. II, r, 3 of the 
Code of Civil Procedure (Act V of 1908) provides as follows Save as otherwise 
provided, a plaintiff may unite in the same suit several causes of action against the 
same defendant, or the same defendants jointly ; and any plaintiffs having causes of 
action in which , they are jointly interested against the same defendant or the same 
defendants jointly may unite such causes of aotjon In the same suit. Where causes of 
action are united, the jurisdiction of the Court as.regards the suit shall depend on the 
amount or value of the aggregate subject-matters at the date of instituting the suit. 


ai6 


tAW OF costs IN BBIiiSH INDIA. 


fOHAt. 


(i) Several 
defendants 
severing their 
defences 
though taking 
same line of 
defence- 
severance 
proper. 

(ii) Several 
defendants 
one of whom 
engaging 
separate 
attorney. 


list of documents. In short, each defendant may act independently 
of the other defendants in the conduct of his defence. 

In such cases the question ■■■ would" arise whether these defend- 
ants are to get a single' set of"' costs, or each defenda'nt is to be 
awarded a separate set of costs. 

In the former case (ie.,) where the defendants conduct their de- 
fence jointly, no more than a single set of costs will be allowed. This 
is only in accordance with the principle that Courts would not allow 
a successful party any further amounts as costs than what were 
actually incurred by such party as expenses of the litigation. © The 
several defendants having incurred no more than one set of costs, 
they would not be entitled to any further amounts by way of such 
costs. 

The second case, (ie,,) where the defendants sever their de- 
fences, is somewhat more complicated. In awarding costs in such 
cases, the further question would have to be determined whether 
the severance of the defences was proper. If the severance was 
proper the defendants would be entitled each to a separate set of 
costs ; if the severance was not proper or unnecessary then the Court 
would allow the defendants no more than a single set of costs.l^) In 
examining the decided cases on this branch of the subject it would be 
convenient to divide them into two broad divisions — those cases in 
which the Court allowed a separate set of costs to each of the 
defendants ; and those in which only one set was allowed. We 
shall first deal with the cases where separate costs were allowed. 

(!) Cases where separate costs were allowed. 

The defendants, although taking the same line of defence, if 
entitled to sever in their defences, would be allowed the costs of 
separate counsel. The real point to be considered in such cases 
is not whether the defence was common or separate, but whether 
the severance of the defences was proper or improper. (6) 

One of two defendants (after appearing and pleading jointly), 
two days before the trial, obtained an order to appoint a new 
attorney for himself. The taxing master allowed him separate 

C3) See Abdul Shukur Khan y, Ataullahi A.W.N. (1887) 2*27 ; P. Nusservanji and 
Co, V. 8,S* Wartenfelis, 18 Bom. L.R, 118 (120) ; Seeta Patta v. Suryudammat 18 M* 
128, oified ia Oh. I, supra. 

(4) See Franciscode Assis v. Anjos, 17 W.B* 188 ; Juggu Lall v. Beharee, S.W.N. 
W. 1859, p. 349 ; Bliup Singh v. Ba%n•fl‘Addin^ 9 A, 205 (210). 

(6) Bainbrigge v. Moss, 3 Kay & J. 62 ; 3 Jar, (N.S,) 107. 
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costs of the trial, as the defendant had reasonable grounds for 
changing his attorney. The Court refused to interfere with the 
taxing officer’s discretion. (7) 

The defendants pleading separately, and being represented by 
different counsel, although by the same attorney, are entitled to pleading 

present, for taxation, separate bills of costs.(S) represented 

by difieraat , 
oomsel, bufe 
by same at- 
torney. 

; ^ In an action against several defendants, where one suffers 

' |tt by default, and judgment is passed in favour of the others, one of wbom 

those for whom judgment is given are entitled to their costsJ^l judgment by 

■default"— 

■ Others suo"'-' 
ceeding. 

In a suit to recover possession of land, one of the defendants W Several 
pleaded successfully that he had nothing to do with the land, and being 
conducted his defence by a separate pleader, and incurred separate 
costs ; the other defendants claimed title, and also succeeded in 
their defence. It was held that the lower appellate Court did not 
exercise a sound discretion in awarding only one set of costs to the 
defendants upon the assumption that they were members of the 
same family, without regard to their having set up separate 
defences of different natures. 


il 


m Rolf a V. Johnmi, 6 Man. & G. 759. 

(8) Newton v,. Boodle, 4 O.B. 359. 

(9) Price v, HarriSs 10 Bing. 557 ; 3 L.J.C.F. 188. 

(10) B’lm Ghimder Chcsainv. Matty Ball Bagchee, 11 W.E. 19. Peacock, G.J*, 
said “ This is a very clear case. Ife has been held that alfehougb. an appellate Oourt 
may entertain, an appeal upon the subject of costs only, still, in dealing with the 
decision of the lower Court, any interference upon the subject of costs ought io be 
exercised with discretion. In this case, a suit was brought against several defendants 
to recover possession of land. One of the defendants stated that he had nothing to do 
with the land. The other defendants claimed to be entitled to ife. The defendant, who 
stated that ha had not interfered with fehe land, conducted his defence by a separate 
pleader and incurred separate costs ; and the first Court considered that as he had 
made good his defence, he was entitled to a separate set of costs, and awcirded one set 
of coats to him, and another set of costs to the other defendants who claimed title, and 
who also succeeded in their defence. It appears to me that the order of the first Court 
in that respect was very reasonable, and that fehe plaintifi, if he thought fit to sue a 
defendant who had nothing to do with the case, had no reasonable cause of complaint 
if he was ordered to pay a separate set of costs to that defendant. The Judge, upon 
appeal, held that as ail the defendants were members of the same family, they ought to 
have had only one set of costs amongst them. H.p evidence whatever .was given to 
show that all the defendants were joint in estate, .nor ''.was there any evidence, as I 


no 


(vi) Oo4rast- 
ees. 


{vii) Co-heirs, 


(viii) Go* shat- 
ters,:' 


:M8; - v ;' law' OF costs'- IK BEraSH INDIA, [Ohaf. 

: CO“tras,teeSj who are made- defendants in a .'Snit, may sever in 
their defence, where relief is sought against the one in a matter 
with which the other has nothing feO' doJ^^) 

The rule that, where a joint fiduciary character exists, a, joint,, 
defence should be always adopted, is too general. It .does, not, 
.apply where the joint parties are 'liable to aecoiint, .and mciir 
responsibility. (12) 

Where several persons are made defendants in respect of a 
joint fiduciary character only, or some having 8) beneficial interevSt 
unconnected and not conflicting with their duty, separate costs will 
not be allowed; but if, from personal interest or other cause, it 
becomes impossible for them to answer with prudence together, 
they will be allowed costs separately.l^^) 

A trustee ought not to be deprived of his costs out of the trust 
estate merely on the ground that he has severed from his co-trustee 
in his defence to an action to administer the estate. The Court 
must decide judicially whether the severance was proper. (^^^1 

The two co-heiresses of a trustee, who lived at a distance from 
each other, were made parties to a suit for enforcing the perform- 
ance of marriage articles. They submitted to act as the Court 
might direct, and defended separately : It was held, they were 
entitled to two sets of costs. 

43* 

The Court does not compel persons, who have different shares 
in an estate, to appear by the same solicitor, because their interests 


understand, even to show what relationship existed between the several defendants. 
Even if they were joint in estate, some of the memhers of the family might have 
separate property, Under these ciroumstances, it appears to me that the Judgo did not 
exercise a sound discretion in modifying the order of the Soddec Ameen, and awarding 
one set of costs only to all the defendants upon the assumption that they were members 
of the same family, without having regard to the circumstance that they set up 
separate defences of different natures, The order of the Judge is reversed with costs of 
this appeal and costs in the lower appellate Court. The decision of the Sudd er Ameen 
is affirmed.”— Per Peacock, O.J., Bam Chunder Bossain v. MuUii Lall Bagchee, 11 
W.B. 19. But see also Bef. {QS), infra, 

{11} Pince V. Beattie, 9 Jur, (N.S.) 1119 ; 9 L.T. 315, For a case where trustees 
were allowed separate sets of costs in appeal, see Fetters v. Manu&h, 13 B.L.K. 383 = 22 

(12) Beade v. Bparlm, 1 Moll, 8. 

(13) Ba%nt v, Taylor, 2 Beav. 346 ; 1 L.J. Ch. 2. 

(14) Be Isaac, (1897) 1 Ch, 261 on this point. See also chapters on ” Costs out of 
Estate ” and “ Costs in Special Cases.” 

{16} Aldridge V, Westbrooht 4 BeskY, W, 
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as regards their opposition to the claim of the plaintiff are identi- 
SOj y/here, in such a case, the suit is dismissed with costs, 
each of such persons will have his separate costs. U'J') 

The separate appointees of portions of an entire charge (and 
not those claiming partial or sub-interests in portions of it) are 
entitled to separate costs, as defendants in a suit relating to the ■ 
estate charged. 

In a Calcutta case, where a zemindar and putneedar were both 
compelled to appear for the protection of their separate interests, dap. 
and whose defences were not necessarily identical, were held to be 
entitled to separate costs. 

In an action for injunction brought against a builder and hislxi) Bulider 
employer to restrain an interference with light in which the builder 
had severed from his co-defendant, the Court, being of opinion that 
the severance was reasonable under the circumstances, ordered the 
employer to pay the builder’s costs as between solicitor and client.(2^) 

Where the case is against several defendants charging them (xa) Joint 
jointly with misappropriation of property, one defendant is not 
bound to entrust his defence to the counsel of the other defendants, 
but each has a right to defend himself separately, and the Judge 

(16) Remnant v. Roach 27 Beav. 613. 

(17) ilbid), 

(18) Hoops V Kingston {Lord), II Ir. Eq. R, 471, cited in Mew’s Digest, VoL lY, 

Heading ‘‘Costs. ” Col. 717. 

(19) Gobindnath Roy Bahadoor v. Ranee Luchmee Koomaree, 11 W.R. .36. Norman, 

J., said in the course of the judgment Oaly one set of costs has been allowed to the 
respondents— the one the zemindar, and the other a person who holds a talook in 
dispute in putnee. These defendants object in cross-appeal they are entitled to separate 
sets of costs. We think that this is so. They have clearly separate and distinct 
interests, namely, the z-jmiiidar, an interest equal to the value of the pufenee-rent. the 
annual amount of which appears on the statement of the vakeel to be Bs. G,500» 

The putneedar has a- distinct interest, the value of which is equivalent to that of the 
profit of his holding— an interest;, in fact, which is probably little less considerable 
than that of the zemindar, It is quite clear, that, for the protection of their own 
interests, both these parties were compelled to appear. Their defences are not 
necessarily identical. The putneedar’s case is probably stronger than that of the 
zemindar. They are, therefore, clearly entitled to defend separately, and must be 
allowed separata sets of costs both in this Court and in the first Court. W© think 
that, in this particular case, their costs should be allowed on the valuation of the suit, 
the parties preferring the cross-appeal not asking for more. We do not think it 
necessary to enquire iuto the value of the suit as might have been dona under rule 3 of 
the Buies of Practice of 10th May 1866, GoMndmth Roy Bahadoor v, Eame 
LwJmec Aoomarfig, 11 W.R, 36 (37 and 38). _ 

(20) V, (1900) 2 Oh. 211, ■ 
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(xiii) Several 
defendants— 
Judgment' in 
favour of 
some and 
against 
others. 

fzivi Several 

defeadaots— 

Separate 

taxations— 

Practice, 

' (xv) Separate 

. ooBts award- 
ed— Objec- 
tion in appeal 
—Practice. 


wolildj therefore^ be right in 'awarding separate costs to the several 
clefeEdantsJ'2i) ■ 

: When two defendants in an action of trespass sever in pleading, 
but plead the same pleas, all going to the ' whole action, and one 
succeeds upon one issue, and the other fails upon all the issues, the ■ 
successful defendant is entitled not only to his separate costs of the 
issue on which he has succeeded, but to an aliquot part of the joint 
costs, unless the Court, or the taxing . officer is satisfied that, by rea- 
son of any special circumstances, less ought to be allowed. 

■ Where there are several defendants, and a jiidgtii,ent is passed 
against some and in favour of the rest, the latter are entitled, to 
theit aliquot proportion of the whole costs inciirred.C'^S) , 


Where there are several 
and obtain a verdict generally 
the same 


defendants who defend separately,' 
the costs of all need not be taxed at 


{xvi| Award 
of separate 
costs by 
decree —If 
can be altered 
iu execution. 


Where the lower Court has improperly awarded separate sets 
of costs to defendants who have severed in their defence, the atten- ; 
tion of the appellate Court should be drawn to this circumstance 
before the decree in appeal is passed. It is too late to raise the 
objection when this latter decree is being executed. 

Where a decree of the lower Court allows separate costs to 
separate defendants, his successor is not competent, in execution, 
to alter the decree of his predecessor, although the High Court 
thought fit to allow in respect of the appeal only one set of costs to 

(21) Nilahanth Surmah v. Soosela Debta, 6 W.R. 3*24. 

(22) GMnbrdl v. FalmotUh {Earl), 5 L.J. K.B, 253. 

(23) Griffith v, Jones, 4 D.P.O. 159 ; 5 LJ. Ex. 267. 

(24) Brueford v. Griffin, 20 L.J. Ex. 287. A suit was decreed by tbe first Court 

and the decree directed that the defendauts do pay the costs of the plaiotifis amount- 
iug to a certain sum. At the bottom of the ordering part, the costs of the several 
defendants, who had appeared by separate vakalatnamahs and put in separate defences, 
were recorded separately, each being credited with the full pleader’s fee. The defendants 
preferred one appeal to the High Court, and the decree of the first Court was reversed, 
and the plaintifi was directed, to pay to the defendants the costs of the appeal 
and the costs incurred by them in the lower Court” ; Held, that those words 
meant the costs as entered in the superseded decree of the first Court. Eaghunandan 
Lalv, Bafendra Prosad Narain Singh, 6 Ind. Oas. 342 = 11 O.LJ. 207 = 14 O.W.H. 
556 (reietring to iVtibo Kristo MooUrjm v. P&rbutiy Ghurn Bhuttacharjee, IS W.E. 
23 and Mothoora Mokun v, Huree Kuhof&,,i8 W*R. 286). ‘ 

_ (25) Bamhunder Sen v, Ktimar Bmm Mon, 2 C.Ii.R, 152* • 
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the respondents, and although the principal defendants had pur- 
chased the interests of the other defendants. ( 26 ) ■ , 

Where a decree awards separate costs to separate sets of 
' defendante the Court, after levying the costs from the plaintiff, 
should not direct that the whole amount is to remain in Court until. ' 
all the defendants come and grant a joint receipt for the whole ■ 
ainoiint and take it out of Court. On the application of one set of 
defendants for payment, the proper course is that the Court should 
cause notice to be served on the other defendants, giving them a 
reasonable time to come in and prove what portion of the costs 
they were entitled to.(27| 

(ID Cases where separate costs were not allowed. 

Several defendants were sued in respect of the same matter, (0 Several 
and their defences were identical, — and the defendants appeared having 
separately. It was held that the Judge, in dismissing the suit, 
perly aiiov/ed to the defendants the costs ol a joint defence only. (28) appearing 

Where the obligees of a bond brought a suit against their joint 
obligors, the heirs of their surety, a purchaser from those heirs of the 
property mortgaged in the money bond, and one D, in which suit 
they claimed to recover the money due on the bond by the sale of 
the property mortgaged therein, a biswas share in certain pro- 
perty, and also by the sale of the property mortgaged in the security 
bond ; Ilfld, that one set of costs was enough for the heirs of aS 
and the purchaser from them of the property mortgaged in the 
security bond, as their defences were identical, and that D\s costs 

f26) Nufftirchunder Paul v, Nciduroonissa Beebee, 9 V/.B. -387. 

(27) Niijjar Chiinder Paul v. Naduroonissa Beehee, 9 W, B. 387, followed in Syed 
Wajed Hossein v, Moidvee Abdool Kadir, i3 W.E. 418. 

(2S) Joyhisken Mookerjee v. Hurrybungso Burrah Marsh, p. 95 = 1 Hay 162. 

Tha soife was brovjght to recover damages for an alleged trespass committed on the 
plaintiff’s kutcherry, and carrying away his goods. The Judge below was of opinion 
that the damage claimed had not bean sustained ; and the defendants having been 
puoishecl for the trespass by cnmioal prosecution, he dismissed the suit with costs ; 
but, inasmuch as the defence of the defendants was identical costs were allowed to 
them only on the same scale as if they bad jointly appeared, notwithstanding they had 
appeared severally, and put in separate defences. Oa appeal against this decree, it was 
urged that the defendants ware entitled to be allowed the costs of a separate appearance. 

The Court said in the course of the judgment : “As to the request of the defendants 
that each should be allowed his costs of a separate appearance as each appeared sepa* 
rately, we see no ground to interfere with the order of the Budder Ameen. The answer 
of each of the defendants was identical, and might and ought to have been joint. By 
separating, they seek to put the plaintiff to , an unnecessary expanse.*’ JoyJcUhm 

Mookerjee V. HurrybungBO Btirrah 'B.&y 1^2,.' 
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defendants 

having oom- 

nioo defence, 

engaging 

separate 

vakils. 

■ (iii) Severa,! 
defendants 
; engaging . , 
same solioi-' 
tor. 

(iv) Several 
defendants, 
one of whom 
employing an 
attorney for 
all. 

(v) Several 
defendants 
appearing by 
different 
attorneys, but 
all business 
praotioally 
being done by 


shodd be caicHlated on the value of the 6J biswas, the decree of 
the Court of the first instance being modified to this extent.{29) 
Where the defence is common and not separate, one set of 
costs should be awarded to all the defendants, even though thev 
appear by separate vakeels. (30) ^ 

the same solicitor, each of 
them can only be charged with his proportion of the general costs 
of proceedings taken on behalf of all.(3i) ' 

Where there are several defendants, and one alone emnlovs 

an altom.y for .11. the others are „„l miitled to claim anTcZ 
m respect of the employment of that attorney. (32) 

Where several defendants defend separately, and apparently 
by different altomeyo, but all the bneinose is yitlu.lly d„„e ^ oni 

they aie not entitled to charge by separate bills of costs, but'^must 
make a joint charge.(33) ’ 


fvi) Several 
defendaots 
conducting 
defences sepa- 
rately, but 
bona fide, by 
same solicitor 

(vii) Several 
defendants 
engaging 
same solicitor 
— One set of 
counsel, 

(viii) Several 
defendants 
of one class 
engaging 
separate 
counsel. 


In a case where separate defences were unnecessarily but hona 
fiae delivered by the same solicitor for different dpf«nL f Z 
costs of one defence only were allowed. (34) ° 

A solicitor who acts for two defendnnts 
should employ „„c cer o, oouusc. fortto^ru;^™;!' « 
directly for one and as agent for the solicitors of the other.Os) " ‘ ' 

Where several persons of one class and having the same defen. 
are represented by separate counsel there will 1« ' i , ^ ^ 

of costs allowed for each class. (36) “ ’ " - on v one set 


|i9} Bhup Singh v, ^ain-ul dbdin 9 A 90*1 — a tow /mr/n-x 

defendants biving put in separate answers the t» ■ 279, Two sets of 

than one set of costs. Held, that there 'was no 

43 L, J. Oh. S0=29 L.T. 419, -ESarv (Lord), 

(30) Francisco de Assi. v. Louisa Dos Anjos. 17 W.R iss 

(31) Ford, Ex -garU-, Oolquhoun, Inre 2 Ea Ren sm oar 

(32) Starling v. Ocssns or Oousim, 4 L. J 2-53 ~ ^ 

(_33) Nanny v. Konrick. 2 D.P.C. 384 

{34} De Bzorgh v. Chichester, Ir, R, 4 Be 62^ 

(35) Walters r. Webb, 39 L.J. Oh. 414=3:;.B. 9 Bq. S3 

(36) Stevenson V. 6, 34$, ^ . 
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Where the same solicitor put in and set down for hearing two (ix) Several 
pleas for want of parties^ for two several defendants, and they pleas! 

both allowed/ the plaintiff was ordered to pay the costs of one of 
such pleas only.^'^*^') 

Members of the same family, and living in the same place, (x) Members 
when sued together on a cause of action common to all, are entitled 

to only one set of costs. , in , same place. 

As a general rule, under the practice of the Courts in England, (xb Hasband 
no order would be made as to costs in the case of a suit between 
husband and wife ; and where a husband and wife, living apart 
from each other, severed in their defence, and appeared by different 
solicitors, only one set of costs was allowed between them. ^^^1 

Where a husband and wife, who were living apart, had put in 
separate answers, and appeared by different solicitors, separate 
costs were allowed, there being no evidence in the cause of the 
grounds of their separation, 

Generally a trustee and his cestui qice trust get but one set of (xu) Trustee 
costs between them. (^^2) 

So, also, fhe person entitled to a share, and all his encumbran- (xiii) Owner 
cers, have only one set of costs, which may be made payable to thebmn^er!^^ 
first incumbrancer. 


(37) Tar buck v. Woodcock , 3 Beav. 289. 

(38) Eassee Nath Ohowdhvtj v. Bullodhur Boy, 2 W.R. 60. The Court, Steer 
and Jackson, JJ., said On the point as to hov/ the costs of suit have been awarded 
by the Court below, we think that, considering all the defendants are members of 
the same family, and live in the same place, they are sued on a cause of action 
common to all, and that they decidedly put their heads together as to the defence, 
for they answer in exactly the same words. We think they have unnecessarily 
augmented the costs by each filing a separate answer, and each employing a separate 
vakeel, when one answer and one vakeel would have sufficed. On these grounds we 
think the defendants are entitled only to one set of costs betv^een them. We affirm the 
decision of the lower Court, dismissing the plaiatifi’s suit ; but in modification of the 
order of the lower Court, we declare the plaintifi liable to costs to the other side to 
the extent he would have been liable, had the defendants joined together to make one 
defence, and had employed only one vakeel. Each party will pay his own costs of this 
appeal. Per Steer and Jackson, JJ., in Kasee Nath Ghowdhry v. Bullodhur Boy, 
2 W. R. 60. But see also Ref. (10), supra, 

(39) Vansitiart v. 7., 4 K. & J# 62 ; see, however, S.G., 2 Be G. SsS, 249, 258; 
WalfondY. Walrond, 1 Johns, 18 ; Be Wills, 3 H.B. 107 ; Boiherham Y. Battson, 2 Sm. 
& G. App, 8, And see as to costs between husband and wife, Morg, & Wurtz. 367—371. 

(40) Garey v. Whitiingkam, 6 Beav, 268, 270 ; Kevan v. Crawford, 6 G.D, 29. 

(41) Barry v, Woodha^n, 5 L.J. Ex. Eg, 20, 

(42) Bemnant v. Hoodf 27 Beav. 613, 

(43) ' 
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(siv) Fart- 
Ders. 


in 'partnership, who were employed, 
as a firm ' with respect to the 'matters in question in the suit, were,, 
made 'defendants for the purpose of discovery only. The plaint also' 
'prayed' that *Uhe defendants , might pay the costs of tlae 'Suit. 
They , put in separate answers, and .appeared by separate counsel 
at the hearing. Prior to the hearing they had dissolved partnership. 
At the hearing a decree v/as taken by consent (as betiiveeii the plain- ^ 
tiffs and the principal defendants) as to the matters in question in 
■the suit, and it was admitted that A and B were entitled to their 
costs: Reid that they were only entitled to one set of costs be- 
tween them, as they were not justified in severing in their defence 
Ijmallee-holders who are made defendants should ordinarily 
be represented ijmallee by one pleader and one set of pleadings, and' 
are not entitled to separate costsJ-S) 

If several defendants have severed in their defence and the 
lower Court has awarded and specified the costs inciiiTed by each 
of them, the costs payable under the above directions will be their 
—Pra^icef^^ several costs. If they have joined in their, defence, or though they ' 
have severed their defence, but the lower Court has specified a single 
set of costs as the only costs which it will allow or treat as 
costs in the suit, then the costs payable will be the single set of 
costs. 

Under the Code of Civil Procedure it is the duty of the first 
Court to ascertain the costs of suit, ix,, the costs of all the parties to 
the suit ; but, when the first Court does not consider that the defend- 
ants have properly severed in their defence, and properly employed 
different vakeels, the Court ought not to allow more than one set of 
costs to the defendants, and should only specify in its decree the 
costs so allowed. 


(sv) IjmaUee 
holders. 


(xvi) Direc- 
tion as to 
costs in 
decree- Sepa- 


Joinder of 
plaintiSs — 
Some 
successful. 


(HI) Misceilaiieous, 

Two plaintiffs joined in one action, claiming for separate and 
distinct causes of action. The case was referred, with power to the 
arbitrator to enter judgment, the costs of the cause to abide the 
event. The arbitrator found in favour of one plaintiff, and against 
the other, and entered judgment accordingly. On an application to 
review taxation of costs it was held that the successful plaintiff 

(44) Bull V. We&t London School Boards Sd .D.T, 674. 

(45) Brindabun Ghunder Chowdhry v. Bam Coomar Ghowdry, 1 W.E. 139. 

(46) Bam Ghunder Sen ?• Koomar Boofpa Nath Boy^ 2 C.L.B. 152. , , 

"( 47 ) mm. ' 
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nu 

was entitled to recover from the' defendant the whole of.his general 
costs of the action, and the defendant w^as only entitled , to, recover , 
from the nnsuccessfnrplaintiS the costs occasioned by Joining such 
plaintiff. ^ 

Two owners of distinct properties joined in a suit to restrain a ,, . 

nuisance. The Court considered that a sufficient case, of nuisance 
had in the case of the first plaintiff not been made out, "but in the 
case of the second plaintiff had been made out. A decree Was made 
for an injunction so far as regarded the second plaintiff, and for the 
defendant to pay his costs ; the suit as regarded the first plaintiff was 
ordered to be dismissed, and the costs occasioned by the addition 
of the first plaintiff to be deducted from the costs so to be paid by 
the defendant. 

Where there are two or more defendants, and judgment is given Oo-defend- 
against them all with costs, each is liable to the plaintiff for all the Separate 
costs properly incurred by him, but, if one of such defendants delivers 
a separate defence and thereby occasions extra costs, that defendant piainWs 
only is liable for such extra costs, (so) 

Where damages for personal injuries were claimed against two 
sets of defendants and the jury found against one set but in favour 
of the other, and judgment was entered accordingly, the costs 
ordered to be paid by the plaintiff to the successful defendants were 
allowed to be included in the costs recovered by him against the 
unsuccessful defendants, 

Where a plaintiff’ is given his costs against two defendants, Co-defena- 
against one of whom judgment is obtained on motion judgment 
and against the other after trial in the action, the form of order ed io diSarenii 
giving plaintiff the costs of the action should provide that it 
referred to the Taxing Master to tax such costs and to certify how 
much thereof is properly attributable to the defendants jointly and to 


(4S) Gort (Viscouni) v. Bowney, 55 LJ. Q.B. 541 ; 17 Q.B.D. 625 ; 54 L.T. 817 ; 
,:34.W.B. 696 (EngO-O. A. . , 

im UmirevUle v. Johnson, U LJ. Ch. 762; L.E. 10 Ch. 580; 23 W.R, 844 
(Eng.). 

(50) St'imm \\ Dixon, (1839) 22 Q,B.D. 629, 533 ; of. Kelly's Directories v. Gavm, 
(1901) 2 Ob. 763. See furthas Hughes v. Key, (1865) 20 Baav. p. 397 ; Cation v. Banks, 
(1893) 2 Oh. 221 ; Ancell w Bolfe, W.N, (1396) 9 ; cf. Belcher v. Williams, (1390) 45 Ch. 

I). 510. . . . . - 

(61) Medley v. London Umied Tramways, IiimlW,-{1910)-26'!n.'L/B* SIS, Bee t»Ms 
poiEt daaB wilh more fully in Chap. III., s^pra* 
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each defendant separately, and that the respective defendants do 
pay to the plaintiff the amount so certified.”f52) 

“Where, in an action of tort against several defendants, the 
plaintiff accepts the money paid into Court by one defendant in 
complete satisfaction of the claim, the Court has a discretion to order 
the plaintiff to pay the costs of the other defendants, on the ground 
that the defendants have been deprived by the plaintiff’s act of an 
opportunity of defending themselves against the charge of tort, 

and must be assumed to be innocent.”(53) 


(52) Dansk Bthylriffel Syndikat v. Snell, (IW) 2 Ch. 127. 

(58) Beaion v. Capital SyniicalB, LimitedAlSiii 28 T.L.E. 427, C.A. 


CHAPTEE VII. 

PROPORTIONATE COSTS. 


PropoEtiionate oostis — Whea'awarded , 

Coats ** In proportion ”, meaning of. 

Costs allowed m proportion to amounts decreed and disallowed—Oaloulation of. 
Costa in case of partial decree, rule as to. 

Examples !— 

(i) Where plain tifi gets a smaller amount than that claimed by him. 

(ii) Where plaintiff succeeds on one of two distinct matters. 

(iii) Costs in case of alternative claims— One succeeding the other failing. 

An exception to the above rule# 

Costs where partial relief granted— A portion being 
Costs where a party substantially succeeds. 

Costs where a party succeeds, but gets relief not in the precise form in which he 
asked for it, 

Example:— 

Costs where lower Court grants injunction and appellate Court refuses injuno* 
tion but awards damages. 

Costs, apportionment of, in oases where there are distinct issues. 

Costs of a particular issue separable from costs of suit. 

Costs of separate issues and costa of separate causes of action. 

Costs where one of two plaintifis succeeds and the other fails. 

Costs, apportionment of, as between co-defendants. 

Costs apportioned as between different estates. 

Costs incurred before tender and after tender — Apportionment of. 

Costs where parties have separate interests in suit property, 

Costs, apportionment of* in case of claim and counter-claim. 

..Gosta in case, of joint decree. 

Costs in matters of account. 

Costs, apportionment of, in pauper suit, 

Costs out of partioular fund. 

Costs in case of partial alteration of decree in appeal. 

Costs in proportion— Practice of Privy Gouncii, 

Costs — Apportionment and set oS. 

Plaintifi’s right. 

Pcfendpnt^s right* 


■ Proportion- 
■ate;'- ' costs'- 
Wben award- 
:0d«— ■ ' 
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‘ ' :''W in the previous chapter some the', 

.circumstances under which the Court would award separate 'sets. of; 
costs to, defendants severing in their defence. We shall examine 
in this chapter some of "the cases where the parties were awarded' 
proportionate costs There are several modes in which, and 
several grounds on which, proportionate costs are awarded.. For' 
instance costs may be awarded in some cases in proportion to the 
extent of' relief granted or refused. ' A plaintiff may succeed in 
part and fail as to the other part; or a defendant may win with 
regard to some of his pleas — the other pleas being disallowed ; or 
there may be several plaintiffs or several defendants who would be 
entitled to share in the costs awarded; or there may be several 
estates which had jointly contributed to the expenses of the 
litigation and which would be entitled to the benefit of the costs 
ultimately awarded by the Court. In all such and similar cases, 
the Court generally adopts the essentially equitable principle of 
awarding costs in proportion. This proportion may be with 
reference to the amount of success or failure which a plaintiff' or 
defendant had; or it may be with reference to the number of 
persons who are entitled to share in the costs, or with reference to 
the number of different estates or interests represented in the 
litigation, and which may be entitled to the benefits of the decree. 

We shall examine in this chapter some of the important cases 
in which the Courts have awarded proportionate costs and the 
principles underlying those cases, (fi 


(1) On the subject of this chapter see Enoyclopsedia of the Laws of Engiand, 
2nd Ed,. Vol. IV, pp. 56 ; Yearly Practice, 1914, notes under B. S. 0-,0. LXV, r. 2, 
pp. 1102—1105 ; Mew’s Digest, Vol. IV, Heading “ Costs, ” cols. 694, 695 & 715—722 ; 
Baton on Judgments and Orders, 6fch Ed., 1901, Vol. I, pp. 263—266 ; Ameer All’s Civil 
Procedure Code, 2nd Ed., 1916, pp. 210, 211 ; Morg. and Wurtz. 162—184. As regards 
English Law the practice in the Oh. D. and K.B.D. as to apportionment of costs had 
been divergent, as appears by the decisions in Sparrow v. Bill, (1881) 18 Q.B.D, 479, 
0. A. ; Joms V. Gurling, (1884) 13 Q.B.D. 262, 0, A. ; and JenUns v. Jackson, (1891) 
1 Oh. 89, O.A. and see Beal and Personal Advance Go, v. Me Carthy, (1881) 18 Gh. D. at 
p- 368, O.A. Methods of apportionment were considered by Keewich, J., in Be Pollard, 
(1902) W.N. 49, and 46 Sol. 3. 290, See also Wagstaffe v. Bentley, (1902) 1 K.B. 124, 
O.A.; Bidout v. Green, (1902) 18 T.L.K. 709 ; Re Wright, Grossley & Go., (1902) 86 L.T. 
280, O.A.; Todd v. N-E.By. Go., (1903) 88 L.T. 112, O.A, ; Bourne v, Stvan and Edger, 
(1903) 1 Oh. 211 : Buhback v. British Borth Borneo Go., (1904) 2 K.B. 473. 0.A.; Harley 
sr.Eunt, W.N. (1887) 184 ; Bowfee v. Alexandra Hotel Co., (1877) 26 W.K. 782. 

When the Court gives part of the costs of the action it may do so in two ways s the one 
will involve an apportionment of the whole of the general charges ; the other will 
extend only to the excess of expense inonired in consegiuenoe of the particular matter 
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The expression '‘costs in proportion ” means that costs are Costs “m 
to be awarded in the proportion that the amount of the claim of. 

in respect of which plaintiff succeeds bears to the amount mention- 
ed' in the plaint.<2)- 

An order decreeing to the plaintiff his costs in proportion 
must be taken to mean as if costs were given in proportion to the 
amounts decreed and dismissed, 

Where the decree in a suit directs the payment of costs by the Costs allowed 
plaintiff and defendants respectively in proportion to the amounts Jq a^mou^nts'^^ 
decreed and disallowed, the proper mode of giving effect to such a 

decree is to calculate the amount of the costs of the suit as laid, and Caioulafeioo 

of. 


directed to be excepted.” For an instance of the application of both modes in an original 
and cross suit, see Begbie v. Fenwick^ 6 Ch. 869. See Seton on Judgments and Orders, 
6th Ed,, 1901, Vol. I, p. 263. 

(2) VasudBV Pandurang Kale v# Eambhat bin Qangadharbhat Dante, Unreported 
Printed Judgments of the High Court of Bombay, Vol. VII, 188S4891, (Bajkot 
edition, 1912), p. 598. The Court (0, Sargent and H. Birdwood, JJ.) said The 
expiession ** costs in proportion ” is a well-known technical expression, and' we see no 
reason for thinking that the High Court intended to use it in a different sense. It was 
contended by Mr. Shamrao Vithai that the Court meant to give costs in the same 
proportion as the share awarded to him of the collections bore to the entire collections. 
But the plaintiff never claimed more than a 13 annaa, 4 pies share in the forest, and no 
question, therefore, as to his being entitled only to proportionate coats could arise out 
of that claim. Assuming, therefore, as we think we ought, that the expression was 
used in its ordinary sense, the question arises as to what was the amount of .the claim 
in respect of which the plaintiff succeeded. This, according to practice, would be 
determined by the amount mentioned in the plaint and cannot include the plaintiff’s 
share in the collections by the Receiver any more than it would the amount of mesne 
profits during the suit which the Court can award without their being asked for in the 
plaint. The result is that the darkhast should be admitted to the extent of Rs. 529-15-0 
instead of Bs. 1,041-6*4, and as the appellants have substantially succeeded in their 
objection to the darkhast, they should have their costs here and in the Court below,” 

(3) Bylmutnath Chowdry v- Moheshsuree and others, 4 W.R. (Mis.)' 9. “ The question 
in this case was whether under the terms of the decree the defendant was entitled 
to costs on so much of the claim as was dismissed. The Judge held that the 
costs in the first original suit were meant to be given to the parties in proportion to the 
amount decreed and dismissed. The order in the present case omitted the words “and 
dismissed,” It had the effect of limiting the amount of costs which the plaintiff was to 
receive but did not in words provide for the costs . due to defendant for so much of the 
claim as was dismissed. On this appeal from the order of the Judge, the High Court 
held that according to the recent practice of the Courts, the order should be taken to 
have been intended to give costs in proportion to the amount decreed and dismissed; 
except where there is a distinct order restricting costs to the plaintiff, such practice 
should be followed because the defendant, in such oases, is generally entitled to coats 
and should be allowed them unless expressly prohibited.” See Bykmtnath Chowdry v. 
Moheshsuree^ 4 W,B« Mis, 9, 


Costs in 
casa of 
'partial 
..daeree,'' ■ ' 
mie as to, 
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then divide the entire snm proportionately between the parties 
according as they have respectively, succeeded or failed. 

"Where a claim is partly decreed and partly dismissed ' the' 
usual practice of the Courts is to give proportionate costsjsi ' 

' Incases of partial decree, costs should be awarded to both 
parties in proportion to the amount decreed and dismissed.C6) 

W’hen different demands arise in a cause, the costs should be 
arranged as the equities between the parties require.!*^) 

By 0. LXV, r. 2 of the Eules of the Supreme Court in England 
where issues in fact and law are raised upon a claim or counter- 
claim, the costs of the several issues respectively, both in law and 
fact, shall, unless otherwise ordered, follow the event.!®) 

But it is not correct in law or justice to say that costs must 
be invariably awarded in proportion to the amount decreed and 

dismissed. (9) 


(4) Lackie v. Joygobind Nath, 7 O.L R. 114; Bamasoondery DeUa v. Bopgrs, 7 W, 
R. 127, upheld on review in 8 W.R. 55. See also Tara Ohandv, Jadoonath^ Marsh. 79 » 
1 Hay 141 = 1 Ind. Jui*. O.S. 102. For a case where there is an mdication of the proper 
mode of taxation of a bill of costs where an apportionment Is directed, sea Heighington 
V. Grant, 1 Beav. 228; 9 LJ. Oh. 142 ; and see 8,0., 10 L.J. Oh. 12 ; 11 L,J. Oh, 171 ; 
4 Jur. 1052. 

(5) Tar achand Mocker jee Y. Jadoonaih Mocker jee, Mmh, 79^ 

(6) Ninhoora v. Eeeraram Missir, 1 Hay 277. 

(7) Shine v. Qought 2 Bail, & B. 34. 

(8) Seton on Judgments and;Orders, 6th Ed., Voi, I, p. 265, See also S. 35 of the 
Oode of Civil Procedure, Act V of 1908, The word ‘‘event” ooourring in S. 35 of the 
Code of Civil Procedure, 1908, as well in the rules framed under the English Judicature 
Acts, may “ be read distributively, and where there are distinct causes of action the 
general costs of the cause follow the judgment, but the costs of the particular issues 
should be taxed in favour of the party who has succeeded on them. And the same rule 
is ooromoniy applied in all cases where several issues are raised, and the party fails as to 
some and is successful as to others.” Myers v. Defries, 5 Ex. D. 180; Ellis v. De Bilm, 
6 Q.B.D. 521 ; Goulard v. Garr, 13 Q.B.D. 598n. ; Lund v. Campbell, 14 Q.B.D. 821; 
Matvhev, Brear, ih., 841. See Ameer AU’s Oiv. Pro. Gods, 2nd Ed., a916), p. 212. 
An action and all matters in difierence were referred, the costs of the cause, reference, 
and award to abide the event :-^.Eeld, that the word “ event ” muss be construed dis- 
tributively. Hawke v. Brear, 54 L.J. Q.B, 316; 14 Q.B.D. 841; 52 L.T. 432; 33 W.B. 
613 {Bog.). S. 4 of the Rules regarding pleader’s fees does not lay down that, in 
cases partly decreed and partly dismissed, the portion of the claim as to which judgment 
is given lor the defendant is to be treated as if the defendant had claimed that sum from 
the plaintiS, and got a decree for it. Bama Soonduree DeUa v. Mr, George Bodgers^ S 
W’.B. 55, As to the practice in Chancery regarding apportionment of costs where the 
plaintiff partly succeeds and partly fails, see Bankart v. TennanU 39 LJ« Oh. 809 ; 
ri.R. 10 Eq. 141 ; 23 L.T. 137 ; 18 W.B. 63^ (Eng.). 

(9) Sheo Dyal Tewaree v, Judoomth Tewar€e, 9 W,B# 61 at 62. 
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The Court can exercise the largest discretion in the matter ; but 
this discretion is to be exercised with special reference to all the 
circumstances of the case, including the conduct of the parties (^0). 

The general rule is that if a plaintiff recovers a smaller Bsamplasji) 
amount than he claimed in the plaint, his costs should be appor- 
tioned according to the amount recovered, and not to the 

. OimOUHv uuSill 

claimed'^^^) that claimed 

by him. 

The plaintiff claimed as damages a larger sum, than the 
appellate Court ordered. No costs were given in the appeal. It 
was held following the practice of the Courts in hidia, that, as the 
plaintiff recovered a less amount than he laid claim to in his plaint, 
his costs in the Court below were to be apportioned to the amount 
recovered, and not to the sum claimed. ( 12 ) 

If a plaintiff’ claims in respect of two distinct matters, and (is) where 
succeeds as to one, and fails as to the other, the costs will be appor- 
tioned, so as to give to each party the costs applicable to that matter one of two 

upon which he has succeeded. (^3) matel 

Where plaintiffs succeeded as to one item of their claim and 
it was ordered that the rest of the action stand dismissed without 
cost, the general costs were held to be apportionable.(i^) 

In an English case, of the two objects of a suit, one succeeded 
and the other failed. The costs not being easily separable, a decree 
was made without costs on either side. (IS) 


(10) Sheo Dyal Tetoaree v. Judoonath Teioaree, 9 W. R. 61 at 62. 

(11) Velu Pillai V. Gliose Mahomed^ 17 M. 293 — 4 M.L.J. 140, Referred to In 

Pefiaharuppanv, Falafiiappa, 21Q, 

(12) Mo/mnDossv. Gokul Doss, 5 W.E. SI, P.C.-IO MM.A, 563 = 2 Sar. 202 = 1 
I.J.H.S. 269 = 1 Suther. 644. 

(13) Taracliand Hooker jee v. Jadoonath Hooker jee, Marsh, 79, The Court said in 
the course of the Judgment It is usual, where a claim is partly decreed and partly 
dismisasd, to give proportional costs ; and, as the Judge has found one of the plots, for 
which special appellant was sued, not to be in his possession. It was in efieot declaring 
that he had been needlessly called into Court on account of this plot. The costs, there- 
fore, ought to have been given in proportion to the amount of the decree. We, therefore, 
amend the order of the lower Court to this trifling extent.” 

(14) Todd 7 * N, E, By, Co., (1903) 88L.T, 112, G,A. Bee also Jen/cins v. Jackson^ 
(1891) 1 Ch. 89, G.A, (costs apportioned) j Sparrow v. Eillt (1881) 8 Q.B.D. 479, O.A. 
(costs not apportioned, but see the following case) : Harley v. Euntf W.N. (1887) 184 
cost apportioned : Sparroiv v. EilU 8 Q.B.D. 479, O.A. distinguished) ; Kennedy v. 
Healey i (1897) 2 I,E. 258 (costs apportioned). 

^ (16) BocMak Canal Go, v. King, 16 Beav. 630 j 22 B.J, Ob, 604; 17 Jur. 1001, 
And see Eardingham v. Thomas, 2 W.E. 547 (Eng.). , . 
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(m) Costa in “Where, m an action for damages lor the obstruction of a 

case of alter- . _ , , , i t i * . • 

mtivB claims right of way, claimed alternatively as a public and as a private right 
' way, the Court found that there was a. public, but .not a private: ': 

■■otherJaOiDg, right of way, it was, held that; the plaintiff was entitled to the.:.; 

general costs of the action, and the defendant only to the costs of ■ 
V;: on which he had succeeded, namely, as to the .private 
.right of wayJiS) 

kn exception Under the special terms of the Administrator-General’s Act 
(11 of 1874) the plaintiff' (having succeeded as to part of his claim 
only) was held not to be entitled to any costs, but was liable to pay 
costs on the portion of his claim disallowedd^'^1 

Costs where Costs are not consequential upon partial relief being granted 
in a suit, involving a much larger subject-matter, a portion of 
portion being which is still m6 judice, and cannot, therefore, be given by the 
sub 3udket Court upon a decree of the Privy Council if not provided for 

by the decreed^^) 


|16) Smyth v. Wilso7i, (1904) 2 Ir. R. 40. “ In an action the defendants denied ail 
the aiiegafeions of the statement of claim, and, as an alternative defence, paid a sum of 
money into Court in satisfaction of the piaintift^a claim. This sum the plaintiS did not 
accept. The cause was referred, the costs of the cause, reference, and award to abide 
the event. The arbitrator found all the issues, except one as to special damage, in 
favour of the plaintifi ; and he also found that the money paid into Court was enough 
to satisfy the plaintifi’s claim in respect of the subject-matters of the action : 
that the defendants were entitled to the general costs of the action and award, and to 
the costs of the issues found in their favour ; but that the plaintiff was entitled to the 
costs of the issues on which he had succeeded,” Goulard v. Carr, 53 L.J.Qi.B. 55 ; 32 
W.E. 242, (Eng). O.A. 

{U) Harender Kishorev, Admmisirator- General of Bengal, 12 C. 367 at p. 376. 
Vide S. 35 of the Administrator- General’s Act (II of 1874) which runs as follow : II 
any suit be brought by a creditor against any Administrator-General io his represen- 
tative character, the plaintifi shall be liable to pay the costs of the suit down to and 
ineluding the decree, unless upon proof by affidavit or otherwise that not less than one 
month previous to the institution of the suit he had applied io writing to the Adminis- 
trator-General, stating the amount and other particulars of the claim, and supporting 
the same by such evidence as, under the circumstances of the case, the Administrator- 
Genera! was reasonably entitled to require, and that the Administrator- Genera! had 
refused or neglected to register the claim according to the practice of his “office. 

If in any such suit Judgment is pronounced in favour of the plaintifi, he shall, 
nevertheless, be only entitled to payment out of the assets of the deceased equally and 
rateably with the other creditors.”, 'This-, corresponds to S. 40 of the present 

Administrator-Geuerars Act (III of 1913).] 

(18) Rajah Lmlmiund Singh v, Tk& Court of Wards on behalf of the Rajah of 
' DmhMungakt 14 W.B» 387. 
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Where a party substantially succeeds he would be entitled to Coats where a 

his costs. substaat-iaily 

.succeeds. 

Where a plaintiff is entitled to some part of his claim, he ought ' 
not to be deprived of the benefit of the decree by^such an order as 
to costs as would make him liable to the defendant for more than 
he would himself recover J20)' 

Where a suit for damages was partially decreed on a finding of 
nominal damages, and costs on the amount undecreed were awarded 
to the defendant with interest, it was held that there was no good 


(19) Ghanasham Nilakant v. Moroba Bam, 18 S. 474. See, also, case noted at 
Ref. (2), supra^ 

(20) Bam Chunder Ghowdhry v. Marioit, 15 W.R. 465 at p. 467. Their Lordships 
said in the course of the judgment : — " There remains the question of costs. It has 
been argued on the part of Government that this suit was brought without the 
slightest foundation, that it was a monstrousiy exaggerated suit ; that no attempt was 
made to settle matters without coming into Court ; and that the Government were 
bound to corns in and defend their interests, as the plainti:S had made it impossible by 
his exorbitant demands to come to any settlement. The Senior Government Pleader, 
therefore, contends that the u&u?U role in cases in which the decision of the lower Court is 
partly upheld and partly reversed should be followed, namely, that the costs should be 
made payable in proportion to tha amounts decreed and dismissed. On the other band, 
it is contended that the Government, though knowing of the claim made and admitting 
that a certain portion of it, at ail eveuts, was correct, there being no denial on the part 
of the Commissariat Oflicer that the Government elephants had been fed on the plaint- 
iff’s jbeel, made no attempt to settle that portion of the case, and did not even pay into 
Court the value of the dui admitted to have been used for 30 days, but forced the plaint- 
ifi to come into Court, We think that, on the whole, the fairest way would be to order 
that each party should bear thsir own costs. Had the defendant endeavoured to put a 
.stop to this litigation, and offered to pay into Court the amount due on account of the 
10 days forage, we should have had oo hesitation in ordering that the costs should be 
fixed in proportion to the amounts decreed and dismissed on either side ; but to do so in 
this case would be to take away every advantage which the plaintiff will get from this 
decree, and to give the Government a pecuniary benefit to which it is not entitled ; for 
on a calculation made by us of tbs costs as they would be on this basis, we find that the 
Government would be ?. gainer, although it loses tha suit, by some 20 or 30 rupees, 
How, the plaintiff is entitled to some part of his claim, it would be manifestly improper 
to take away from him the entire benefit of the decree, by passing an order for 
costs which would make him liable to the defendant for a larger sum than that which 
he will himself ceoover. We, therefore, modify the order of the Judge as above stated, 
and direct that each party bear his own costs.” Ramchunder Chotvdhry v. Mariott, 
.15 W.R. 465. On ar^farauce to arbitration, the costa “ to abide the event,” the word 
** event” means the event of the whole action, and “ where the plaintiff is substantially 
succes;*£ul in the action he is entitled to the general costs of the action, and the defend- 
ant only to the costs of those issues on which he has been successful.” Waring v. 
Peatman, &Q L.T. 633; 32 W.R. 429 (Eng.)* Ju another case, costs were allowed 
to plaintiffs, though they failed in a great part of their elaim* Sill v. South Stafford'* 
sMre By., 43 LJ, Ch. 556 ; L.R. 18 Sq* 154.- 
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reason for such a course, and no ground of justice for saddling the 
plaintiff with defendant’s costs.!®*! 


Coats where 
a party 
.soceeedSs^ ' 
but gets relief 
not in the 


If a party substantially succeeds^ although not in the precise 
form in which he sought the relief, he is entitled to his costs J22) 


precisa. form 
in which he 
asked lor lt» 


oS^whOTe ^ recent case that came before the. Bombay High Court, 

lower Court referring to the question of costs, it was argued for the defendant 
fnjuQction (appellant) that he should be given his costs of appeal, as he had 
appellate succeeded in setting aside the injunction granted by the lower 
iniunotion Court and should also get Ms costs of hearing in the lower Court, 
darnaM as the whole contest there had been as to the right to an injunction, 


(21) Mtmamui Bibee Moseehun v* Mussamai Bibee Mmocnm, 2i W,'B. 69. Phear, 
J., said The coiirsa of this case has been most unhappy, and very little creditable to 
our Courts. The suit was instituted on the 4th January 1867, and by reason of a 
aeries of blunders on the part of the local Courts, a parallel to which we hope is not 
often to be met with, the final decision has not yet been passed. The question between 
the parties was a remarkably simple question, and was put in this form on the occasion 
of the last order of remand : What was the damage caused to the plaintifi 

in the year 1274, by the wrongful act of the defendant The lower appellate 
Court has now found that the amount of damage was properly estimated at the 
amount of Ea. 1 per beegha'— that is, Rs. 96-12 In the whole. It is impossible not to 
perceive that this finding is essentially a finding of nominal damages. The 
damage was done in the year 1274, and it is now estimated in the year 1281 at 
Es. 96-12, inclusive, we suppose of interest on the money originally lost. But although 
this is so, W 0 find ourselves unable on special appeal to say that this conclusion of the 
lower appellate Court is wrong in law, or that there has been any such error or 
perversity in the investigation of the case by the lower appellata Court as 
would justify us in disturbing this verdict. The decree, however, after provid- 
ing that the plaintiff shall recover costs proportionate to the damage awarded 
with interest at 6 per cent* per annum, goes on to say that the defendant will receive 
her costs on her amount undecreed with interest at 6 per cent, per annum. The effect 
of this plainly is that the difference between the total amount claimed fay the 
plaintiff in the plaint and the amount of damage finally awarded to him is considered 
and treated as so much money recovered by the defendant. But it seems to ua that 
there is no good reason why this course should be taken. The plaintiff, after a very 
long harassing course of litigation, has at last succeeded in recovering something. Ha 
is certainly entitled to his costs, and there is no ground of justice, so far as we can see, 
upon which he ought to be made, not only to pay the costs of the defendant, but to pay 
those costs upon a very substantial estimate. ' We therefore think that the decree of the 
lower appellate Court must be varied in this particular. The order for recovery of 
costa in favour of the plaintiff' must extend to -all the Courts, and the order in favour 
of the defendant must be omitted. The appellant will have his costs of this Court,” 
JPer Phear, J., in Mmsamui Bibee y, Mussamai Bib00f 24 W.B. 69. ■ , 

{ 22 ) GhanashamNilahant^* Mof aba Earn Chdn^a^ IBB. 
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which in appeal had be^ refused. The defendant had paid Bs. : 200 
into Court when he, filed his written statement, and would have 
paid more if he could have obtained any indication from the 
plaintiff of the amount that would satisfy him. Nothing, however, 
would satisfy the plaintiff but an injunction, and he had failed to 
get it. It was held, that the plaintiff should have his costs of 
hearing in the lower Court and that each party should pay his costs 
of the appeal and of the proceedings on the rule for an injunction 
before the trial. The ordinary rule should be observed, and the 
costs should follow the event. The event in this case was that the 
plaintiff had proved his case against the defendant, although he had 
not got the precise form of relief which he wanted. If a party 
substantially succeeds he is entitled to his costs. (23) 

In a suit by a brother’s widow against his brothers to recover 
his share of joint ancestral property, the defendants pleaded separa- 
tion, self -acquisition, &g. The Court held that, in the absence of some 
written record made of the terms of the separation at the time, the 
plea of separation was most improbable ; and that, considering there 
was a certain nucleus of ancestral property from which a beginning 
might have been made, while, on the other hand, there was no 
evidence of seif-acquisition by the defendants, the only inference 
was that the property had been acquired from the ancestral funds. 
Although the widow was unable to satisfy the Judge below as to 
each item of property for which she sued, and did not obtain a 
decree for the full amount claimed, yet she was held entitled to 
recover the whole of the costs incurred by her in a suit into which 
she had been forced by the defendants for the recovery of her 
property. (2^).' 


(23) Ghanmham Nilkant Nadharni v. Moroba Eamahandra Pa^, 18 B. 474 at 
pp. 494, 496, , 

(24) Shih Persliad ChiicherMitty v. Gunga Monee, 18 W.R. 291, His Xjordsljip 
Jackson, J., said in the course of the judgment “ Lastly, it is said that the Judge was 
wrong in giving the plaintif a decree for her full costs when the whole amount of the 
claim was not decreed. Looking to the whole of the circumstances of the ease, we think 
that the Judge was right to give the plaintifi her costs. There seems to be no doubt 
upon the evidence that the plaintif , who, as a widow, is entitled to look to these 
defendants to support her and maintain her, has been turned out of her house and 
deprived of her share in the property by them ; and even though she has not been able 
to satisfy the Judge as to each item of property for which she sued, it is right that she 
should recover the whole of the costs which she has incurred in a suit into which she 
was forced by the defendants for the recovery of her property.” BMh Pershad Chuck$r- 

Gunga MmeeDihee, 16 W.E. 291 (296),, , ; * ' 



Costs, 
apportion- 
ment of, in 
■oases where 
there are , 
distinct 
issues. 
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Where the order gave to, each part57 the costs of so much, of the' 
-action as to: which he had, succeeded, and the action contained, three . 
distinct issues, the Taxing Master was held to be right in holding ' 
that the general costs of the action related to all the issues, and 
were therefore to be apportioned rateably in thirds. 

'.Where there are several issues, and some are found for plaintiff,. 'I; 
and others for defendant, the parties will be allowed costs on issues 
found in their favour, and must pay in those against them. (26) ■ 

But this rule does not apply to an action of infringement in 
which the defendant relies on two grounds of defence, invalid- 
ity and non-infringement. The claim in such a case raises one 
issue and one issue only, namely, whether the defendant has 
infringed the plaintiff’s legal right.(27) 

Where a defendant succeeds on a defence which goes to the 
root of the action he would be entitled to the general costs of the 

action, (28) 

Thus a defendant who succeeds on a defence of payment into 
Court with a denial of liability succeeds on an issue going to the 
whole cause of action, and so is entitled to the general costs of the 

action*(29) ,■ 

If the issues found for the defendant, taken together, form an 
answer to the whole of the declaration, the defendant is entitled 
to the general costs of the cause ; although some issues may have 
been found for the plaintiff, and damages assessed on them.^'^oi 

(25) Knightv. Pui‘sselh (1879) 28 W.R. 90 (Eng.); c£. Sparrcwv* Hill, (1883) 8 Q.B. 
D. 479, O.A. ; see also Abbott v. Andrezos, (1882) 8 Q.B.D. 648 ; Myers v. Defries, (1880) 
5 Es. D. 180, C.A. ; Eoyes Tate {Lady), (1907) 1 K.B. 656, G.A.; Deeley v. Lloyds 
Bank, (1912) 67 Sol J. 168. 

(26) Premst v. Bmieit, 2 Price, 272. 

^27) Easkell Golf Ball Oo. v. Eutchison, (1906) 1 Gb, 518. 

(28) Wagstaffe v. Bentley, (1902) 1 K.B. 124, O.A. ; and see Ezibhack v, British 
North Borneo Co„ (1904) 2 K.B. 473, C.A, 

(29) (M). 

’ (30) Probert v. Phillips, 5 D.P.C. 473 ; 2 M. & W. 40 ; 2 G-aie. 235 ; 6 L. J. Ex. 

10 ; Bayley v. Long, 6 D.P.O. 616 ; 3 Bing. (N.O.) 781 ; 4 Scott 481 ; 6 LJ G.P. 191 ; 
1 Jnr. 310, S.P.; Smith v. Brown, 5 D.P.C. 736 ; 3 Hodges 144. “ As a general rala 
when a witness is called by an unsuccessful party to an action to give evidence on two 
issues, one of which is won and the other lost, the party may not get the costs of that 
witness. Thus, in an action of libel and slander, where the defendant, having pleaded 
Justification and privilege, failed on the plea of Justification and succeeded on the plea 
of privilege, and the Judge directed that the plaintifi should have such costs as related 
exolueively to the plea of justification, 11 by the Court of Appeal that the 
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A defendant is entitled to fight from every available point of 
advantage, and, if successful in the action, will not be deprived of 
costs because he has raised points on which he has not succeeded ; 
but where there is a distinct issue on which the generally 
successful party has failed, and that issue has really no immediate 
connection with those upon which the party has succeeded, then he 
ought not to have the costs of that issue which presumptively 
ought never to have been raised/' (SD 

A party entitled to the costs of the pleadings on any issue 
found for him, is entitled to all other expenses incidental to those 
pleadings, as briefs, witnesses, &c. 1^2) 

Although an unsticcessful litigant should ordinarily bear the of a 
costs of the litigation, yet when the costs of a particular issue can be fsTur^separa- 
separated from the costs of the suit, it is usual to allow them to the 
party who is successful on that issue irrespective of the ultimate 
result of the suit/^a) 

Where a plaintiff is successful as to the principal object of the 
action, but fails as to a particular issue, he may be given his costs 
of the action, except so far as they have been increased by the issue 
on which he has failed, and the costs of that issue may be given to 
the party who has succeeded as to it, the one set of costs being set 
off against the other. 

So also, where there are several issues, and some are found for 
the plaintiff and others for the defendant, the parties may be 
allowed costs on issues found in their favour and ordered to pay 

costs on those found against them. 


Taxing Master was right in disallowing the plaintifi the costs of all his witnesses on 
the ground that their evidence did not relate exclusively to the plea of justification.’’ 
Brawny. Houston, (1901) 2 K.B. 855, C.A., based on Harrison v. Bushi {1856) 6 E. & 
B. 344. See, also, Orowiher v. Elwell, (1838) 4 M. &; W. 71 ; Jones v. Curling, (ISSi) 
13 Q.B.D, 262, O.A. “Costs of issue” include costs of the trial of them. Eyre v* 
Ttope, 6 D.P.O. 768. 

(31) See judgment of Kekewioh, J., in Blank v, Footman, (1888) 39 Oh. D. at 
p. 685. 

(32) Bird or Bond v. Higgimon, 6 N. & M. 799 ; 6 A. & E, 83'; 2 H. & W. 278 ; 6 
LJ.K.B. 262. 

(33) Mohendro Chandrav, Ashutosli, 20 C. 762, 

(34) Cracknall v. Janson, 11 0.D. 1 ; Oockburn v. Edwards, IS O.D. 449 ; and see 
Sparroto v. Hill, 8 Q.B.D. 479 ; Barley v. Hunt, W.N, (1887) 184 ; Jmhms v. Jackson^ 
(1891) 1 Oh. 89. 

•?" ’ l34-'a) Pwoil V. 2 PPi 272» ■ y.;;.'.-, 
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Costs of sepa- There is an importiant distinction to be obserYed between 
anlSs^oi costs of separate issues and the costs of separate causes of action, 

863 oraotio^' 

Where the plaintiff sues on two distinct causes of action, fails 
on one, and wins on the other, the defendant is entitled to all costs 
referable solely to the first cause of action, the plaintiff to all his 
costs referable solely to the second cause of action, and the costs 
common to both causes of action must be apportioned between 
themJ^^) 

Oosts wbew Where two plaintiffs claimed in respect of two different causes 
of action, and one succeeded and the other failed, the successful plaint- 
suooeeds and iff would be entitled to his general costs, and the other may be ordered 
fails, to pay to the defendant the costs occasioned by his being joined. 

Costs, appor- Where one of two defendants was ordered to pay to the 
plaintiffs their costs of the action, the meaning of the order was held 
to be that the costs included the plaintiffs' costs of action against 
the other defendant against whom no relief had been given and who 
had not been awarded any costs.(^'5^) 

Where one of two defendants is allowed to withdraw his 
defence upon the terms that he “ pay to the plaintiffs their costs of 
the action so far as they were occasioned by the said defence," the 
Taxing Master will only allow costs specifically caused by such 
defence, and will not apportion the general costs of the action 
between the two defendants.(^8) 

Where two defendants were jointly represented by the same 
solicitor, and judgment was given for one and against the other, 
the plaintiff had to pay to the successful defendant half the costs of 
the defence.(391 

Costs appor- '' Where there are several estates, the costs of administration 

as they relate to each estate, are to be borne by 

eitateSt i- ^ ^ ■'r :': 

(34-6) Baoyolopsedia of Laws of England, 2nd Ed,, YoL IT, p. 66- 

(35) Todd V. AT.-JS. By, Co„ (1903) 88 L.O?. 112. 

(36) VkcQunt Gort v. Eowney^ 17 Q.B.D, 625, G.A. 

(37) Kelly^s DifBctorus, Limited v, Gmin^ (1901) 2 Ob. 768. 

(38) Beal and Fermnal Advance Co. v. McCarthy, (18S1) 18 Oh, D. 362, G,A. 

(89) Beaumont v. Senior, (1903) ; K.B. 282; and sea McGowan Bamilton, 
(1908) 2 I. R* 311. Sae, also, Chapter III"” Who as© entitled to Costs, S, 2— Defend- 
ant’® Costs,’' supra. 
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that estate, and so far as such costs cannot be distinguished, they 
are to be borne rateably according to the values of the estates.”(^0) 

In a case where several defendants were entitled to a fund in equal 
shares, and where it was also found long enquiries were necessary 
as to one share only, the costs were apportioned by the Court. 

In the administration of real and personal estate, the modern 
rule adopted by the English Courts is that '' the costs exclusively 
occasioned by the administration of the real estate are thrown upon 
the real estate, and the general costs of suit are borne by the 
persona! estate. The costs should be apportioned between each 
estate at the hearing. 

Where a deed, whereby two separate properties were mort- 
gaged, contained separate provisos of redemption and treated each 
of the properties as distinct from the other, on its being held that 
no right to consolidate arose, it was further held that the costs of 
an action of foreclosure should be rateably apportioned between the 
two mortgages. 

Where a defendant has put himself in the right by a tender or Costs icour- 
payment into Court, the Court, in the exercise of its discretion in a 
fit case, allows plaintiff his costs up to time of tender or payment, aftec tender- 
and gives the defendant the subsequent costs of action, 


Apportion- 
ment of. 


Full costs are not allowable where parties are only entitled to Costa whets 
costs proportionate to their separate interests in the suit, sspSe^*'^^ 

interests in 

__ — ; property. 

(40) Be Allen, W.H, (1889) 132 ; and see Caldwell v. Fellowes, (1870) 9 Eg., 
p, 418 ; Bizzeyv, Flight, (1876) 3 Ch, D. 269, p. 274. See also Chapter on “Costs 
out of Estate,” infra, 

(41) Basevi v, 8erra, 14 Ves, 313 ; Batching v. Barnett, (1881) 51 L.J, Oh. 74, 

C,A., was a case of apportionment between difierent funds. 

(42) Per Jsssel, M.B., in Baching v. Barnett, (1881) 61 L.J. Oh. 74, O.A. And see 
also Be Middleton, (1381) 19 Oh.D. 552, C.A. ; Be Boper^ (1890) 46 Cb, B. 126. O.A. ; 

Cop-tad, ..(1896) 44 W.B, 94 (Eng.) . 

(43) DeCaux v. Bhipper, (1886) 81 Ch. D, 636, O.A. : overruling Clapham v. 

Andrews, (1884) 27 Oh. B. 679. 

(44) See BucMon v. Miggs, 4 Ex. B. 174; The William Symington, 10 P B.1. And 
as to the eiSeot of an ofier by defendant to settle or compromise, see Troiter v. Maclean, 

13""ch. D, 674 ; Fennessy v,I>ay, 65 L.T. 161; Birmingham Land Co, v. L.S 

By. Co., 67 L*T. 185 ; 36 Ch. B, 650; Jenkins v. Hope, (1896) 1 Ch. 278 ; see also 
Chapter on “ ESect of Tender on the Award of Costs.” 

(45) Luohmm Ohmder Geer Gossain v. Bam Joy Mozoomdar, 7 W-B. 169., 
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Costs, appor- 
tionment oft 
.In. case of .. 
olaim.and 
counter- 
claim> 
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A claim and its counter-claim .• should, for purposes of taxation, 
be, treated,. as separate actions, and the', costs in ,each taxed in favour 
of the^ successful party' subject to a deduction in respect of 
the costs of any. issues on which he has not succeeded.!*^) , 

Only, costs actually occasioned by an unsuccessful counter- 
claim can be charged to the defendant, and the general costs of the 
action must not be apportioned between an unsuccessful plaintiff 
and the defendant, but must ail be paid by the plaintiff. 

Where the plaintiff* was substantially successful, he was given 
the general costs of the action, and the defendant the costs of those 
issues raised by his counter-claim on which the defendant had 
succeeded. 

‘‘Where an action is referred to an arbitrator, “the costs of 
the said cause, of the reference, and of the award to abide the 
event,” and the plaintiff is successful on his claim, and the defend- 
ant on his coonter-claim, the amount recovered by the plaintiff 
exceeding the amount recovered by the defendant on his counter- 
claim, the defendant is entitled to the costs of the issues on which 
he is successful, notwithstanding that the subject-matter of the 
claim and counter-claim is the same.'^^^) 

Where on a trial of certain issues the official referee found for 
the plaintiff on his claim and for the defendants on their counter- 
claim for a larger sum, the action being for work done, and the 
counter-claim being in the nature of a defence on the ground of the 
inferiority of the work, judgment was given for the defendants 
with costs, as having substantially succeeded. 

“ In general, costs which have been saved by a counter-claim 
being brought instead of a cross action are not to be taken into 
account ; and therefore, in the absence of special direction, where 
there is a counter-claim, costs incurred in the action which have 


(46) Sharpe v,Haggith (1912) 106 L.T. 13, G. A. 

(47) Shrapnel v. Laing, (1888) 20 Q.B.D. 334, C.A. ; but see Be Brown ^ Ward 
V, Morse^ (1883) 23 Gh, D. 377, C.A. ; see also Ohapter on Costs in Spedal Oases,” 
mfra. 

(48) Atlas Metal Co. v, Miller, (1898) 2 Q. B. 600,0. A. 

(49) Waring v. Pearman, (1884) 50 L. 633. 

(60) Pearson v. Bipley, 50 L, T, 629 j 32 W. K, 463 (Eag.). 
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not been increased b}? reason of the ■coonfeer-claim ought .not to be 

apportioned. ”^521 , . 

Even when , a decree, for possession is' jointly and equally 
against three partieSj each is liable for such , costs only as is tem 
proportionate to his interest in the property. 


. In matters of account the costs are 
between the plaintiff and defendant. 


frequently apportioned Cosfe in 

matters of 




“ ThiiSj where upon taking an account against an executor, an 
account which he had stated in his answer was found to be correct, 
the cost of the suit up to the hearing was gipen to the plaintiff, 
and the cost of the subsequent proceedings to the defendant ; 4he 
reason of the distinction, apparently, being that the executor had, 
before the suit was filed, been applied to for an account, but gawe ' 

Where one of several residuary legatees carried on the suit 
against the wish of the others after ■. correct accounts had been 
rendered, all the costs subsequent to the hearing were ' ordered to 
be borne by his share.f^^) 

“ In a suit to take the accounts of a partnership a defendant 
who, not having rendered accounts, had admitted the plaintiff's 


(52) Atlas Metal Go, Miller, (1898) 2 Q.B. 500, O.A.. (explaining previous e.a6es|‘r 
Saner v, Bilton^ 11 Ola. D, 416 ; ManonY, Brentinii 16 Ob. D, 287, C.A.;, although tiba 
Easnlfe oa the whole may be in favour of tbe defeiiaanli ; B.e Brown, Wafdv, Mofse> 
28 Gii» D. 337, C.tl. ; Baines v. Bromley, 6 Q.B.D. 691, G.A, “ Wliare a- claim was 
dismissed wifehoufe costs, and oounki’-claim with costs, and if costs of ooiinter-olalm 
should not amount to halt' feha sntirs costs of aotion, defendant was to pay like differ- 
0 OC 8 , the latter direction was, on appeal, held 'irregular as imposiag cosis by ■ waj'' o! 
penalty, but the wliols order was substantially within tha discretion of tee Judge as 
amounting to dismissal ol claim and counter-claim with directloii for delendaiit to pay 
half the costs of action :” Willmott^'?, Barber, 11 Cli., D. 772,. 0. A ; and sao Mayor of 
Bradford v. PicMes, (1891) '3 Oli, 53, n. ' Where the judgiaent was that plaintiff should 
recover against defendant his costs, of 'suit, and. the ' defendant ■ recover costa oi counlex- 
olaim, ihe plaintiff was entitled to' tha general costs. ' Baim's v.- Bromley, 6 Q.B.D. 
691, O.A,, and in such a ease it is immaterial, whafcher ths.judgmsent-' is drawn up for 
plaintiff on claim and defenflant on counter' claim, or f'or;'d8fendan1j for balance under 

haing, 20 Q.B, D. 334, O.A.'' 'Oo- .'a tnal 'where, .the claim 
'was' -admittscl subject to the counter- claim, ■.the. costs of .the ..claim' and oouEter-oIaim^ 
were to be taxed as if they were separate actions : ■ ■ Fimka Angfartygs '.AMiebolaget v. 
Brown, W.N. (91) 116. 

(53) Eisto Cooniar v, Amina Moyee, 7 W.B. 300 (SOI). 

(54) And see, as to costs of actions for an account, Morg. and Wiirts, l62-‘-164. 

J56) Amm, 4 Madd. 273 (Eng,) ; and see Beames on Costs, 7. 

\ (66) Thompson 7. GUv&, 11 Beay. 476i 480* 
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c&e aa.ci' SEbaiitted to account^ but .had' not stated that nothii3g.ywas'''' 
due from him, was ordered, to pay 'the costs ii'p to the hearing.” 157) 

' l.The costs of an unsuccessful defendant in a pauper suit are to ' 
be dealt .with under S. 35 of the Cm! Procedure Code, . and ' the 
Court' of the Original or Appellate Jurisdiction has fiilP power to' 
gi¥e a'nd apportion costs in any manner it thinks fiti^s) 

■ Where costs 'are ordered to be paid out of a particular fund, 
that does not determine that that fund is ultimately to bear, them ; 
and where any question remains, it is proper to add the words 
without prejudice to the question as to what fund is primarily 
liable to bear such costs. ”(5^) 

Ooste in oase Where a partial alteration was made by the appellate Court in 
of partial ' 't'^e decree of the Court below, as to the rate of interest awarded, 
decree in' . .but m other respects the decree was confirmed, both parties were 
appeal. ^ directed to pay their own costs of appeal. 

Costs in case of Mtullicm Mohwn . Doss v. Gohul Dos$^ the 

Praofc[o 0 °o/*” Privy Council" laid it down that where a plaintiff recovers a smaller 
Mvy 'Conn- amount than, that claimed by him, his costs should be apportioned 
according' to the a.mount recovered and not the sum claimed. ' 

(571 Norton v. Eus^el, 19. Eq. 343 ; see, also, Liadley on .Parfeaersbip, 519, 569. 

{5B) Jdlm JduUhand w Qulmj damup.BB, 577. 

{69} S/ieppard v. iS\, 33 Beav. 130.; Dsn. 1009. 

(60) Murtunjoy CJmckerhvMy v, Cochrane, 4 W.E, 1, P.G.-IO M.I.A. 229-*^ Sar. 

' 124 =»1 Slither. 592. . 

.. (60-Oj .1.0'MJ.A. '563 (576)==5' W.E-P.C. 91. 

(6,1) Mtidlmn MoIivm Doss v. Gohul Doss, 10 M.I.A. 563 (575, .676).==5 W.R. .P.C. " 
91, In the course c? the Judgment in that ease, the Court said Their Lordships 
have feJt some difficulty about the costs oi the Courts below, and those of this 
^appeal.' The coats of an action w India, particularly the stamp duties payable .on- 
' . the proceedings,' depend a good deal on the value ol tlse thing claimed. It ..is. accord-, 
ingly, the practice of the Courts m hidia, when a plaintffi has recovercsd less than he 
has claimed, to apportion the costs in the proportion which the amount recovered 
bears to that which was claimed. In the pre.sent case there are strong indications 
ox a bad feeling between the parties, which, if it jprompted the original attach- 
ment, has probably, on the other hand, induced the appeilant to swell his demand 
bayond all reasonable bounds. The evidence aSords no grounds for a claim for 
damages amounting to the appealable sum of Rs, 10,000 ; and the amount 
actually recovered falls far short of that sum. Yet, unless the claim had been thus 
unduly magnified, the appellant could not have appealed to Her Majesty. In these 
circumstances, their Lordships think they must direct the costs below to be appor- 
tioned according to the ordinary course of the Courts below, and that they ought not 
to give to either party the costs of this appeal. In making the apportionment, the 
appellant will, of course, receive credit' for' any costs which ha may have paid under 
the decrees reversed. Per Colvile, J,, in , Mohun Doss v. Gohul Dobs, 10 
.• ■ M.LA. 563 at (576, 576) «5 W.B.P.G.'-'/RL, '-'^iFustioe Muttusami ‘ Ayyar and ^Fustioe 
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In a recent case that went np before the Privy Council, it 
was stated by their Lordships that ''as. regards costs, the rule of 
proportion, observed in India, does not. prevail,, before the Jtidicial 
Committee, On all the important points, if the respondent isdield ^ 

tO' be wrong, he must pay the costs/'^'^^) 

Where a plaintiff obtains a judgment with costs as to one,GostB— Ap- 
object of the action, but entirely fails as to another object, and as to 
that his action is dismissed with costs, the costs are apportioned, "• 
and the costs of one part set off against the costs of the other 

It is not the usual practice, when costs of an interlocutory 
proceeding have been disposed of, to consider that an award of the 
general costs of the suit interferes with the order as to the partial 

costs, A prior decree having given the costs incurred on ■ the 

disposal of a preliminary point to the party successfully raising it, a . . 
later decree without expressly referring to the former, gave the 
costs of the suit, generally, to the opposite side. was held^ that 
the costs due under the prior decree should be set off against those 
due under the later. 

Where a plaintiff', succeeding as to one only of three -items plaintiff’s' 
'nlaimed, was to recover against the defendants, costs rightly ^ ' 

incurred in recovering the amount, and the defendants to recover ' 
from plaintiff costs rightly incurred in de'lending themselves, •• 
plaintiff' was held entitled to general costs. 

Where a defendant w’as allo-wed to withdraw his defence 'on' 
paying plaintiff's costs, " so far as they were occasioned” by the, - 


Besti said in the ca.sc! of Velu Pillat v. Ghose Mahomed, 17 M. 293-4 M.L.J, 140 ;— 
The general rale is thafi if a plaintiff recovers a less amount than he claimed iti' the 
plaint, his costs should foe apportioned according to the amount recovered and not to 
the sum claimed. (See, also, Miidhan Mohiin Doss v, Golcul Doss, 10 M.I.A. 563). 
The'' Judge has given no reason for 'dapartiog from this rale. The decree will he modh 
.fiecl by awarding costs to piaintiffs' only on the amount decreed.” 

(62) Grish CJmnder Laliiri v. Shoshi Shikhareswar Roy, 27 0, 951, .?,C. = 27 I,A» 
aW.N. 631 = 10 M.IiJ. 356 = 2 Bom. L.E. 709=7 Sar. 687. 

(63) A, G, V, Carrmgion, 6 Baav. 468. See Chapter on “ Set off of Costs, ” infra, 

(64) Eadhapersad Singh v. Bam Parmesioar Singh, 9 0. 797, P.G. = 13 O.L.B, 22 
113 = 7 Ind. Jiir, 216 = 4 Sax. P.OX 421. 

(65) Sparrow v, 9 Q.B.D. 675, O.A,; Harley v. Hunt, W.N. (87) 184 ; and see 

Jenkins v. Jackson, 60 L. J CIi. 45 ; S.G. in O.A. (1891) 1 Oh. 89, where, the order 
being in similar terms as to costs relating to separate claims, plaintiff was not entitled 
to general costs, , , ... * - 


Baff’.iiflRiit’o 


IM' ;, ' , LAW' OF 'costs' in BBITISH INDIA.' , ' ' .[OflAP.,‘VI'I.. 

rlefences tibpy defencla^^^ wa's only liable to pay tlie increased^ costs, 
and not an apportioned part of the^general costsd^’^^^ 

A defendant being entitled “ to fight from every available point 
of aclvaotage/' if he succeeds generally, ought not to be deprived 
of costs merely because he has failed on some defenceSn^^'^h. 


(66) Real and Permnal Advance Go^ v. McCarthy, 18 Cii. D. 362, C.A. Wherej in 
an, action for aha rQC5Q?8L*y of land, the plahitiS has snccaedsd as feo oertaia definite 
closes, and the defendant has succeeded as to other closes, altlicogli there was only one 
deiisiae, tha verdicjfe is to be entered .distribatively, and the case treated as if there were 
separate issues, Tea plain till therefore ?/iii get the general costs of the acUon and .the 
costs of the issues foiiDd for 'him, and the deieudant the costs of those issues on whieli ■ 
he was saoeesaful. Jones v- Curling, 53 LJ.Q B, 373 ; 13 Q.B.D, 269 ; 50 L»T» 349 ; 
39 'W.S. 661, C.A. (Eng,). la another case, a plaintiS tlioiigli successful was ordered to' 
pay 5 ili coists oecasioned by unsustaiaed charges on the bill. Blest v, Bmwn^ 4 0e G.' 
F.*& J.m \ 8 Jur. (N.S.) 802 ; 6 L.T. 620 ; 10 Yv.S. 569 (Eng,). In mmlmrdt v. 
limiasti, (1889) 42 Ck. D, 685, plaiatii was given the costs of the aotion, but ordered ' 
to" pay t )0 els lend ant the costs ai certain .minor issues ou which he had failed. In' 
{JerporMon of Bradford v. Pkhles, (1894) 8 Oh. p. '71, the. Court .orderecUhat p,la!nt>i'trs 
tioata slialiba taxed, aa^that the,, defendant -do .pay the plaintili" hall of the amount ' 
'.so taxed. The gem: ra! costs, of the aetloa will, however; be fouad, as a rule, to exceed the 
cosis of, any numbeE ot issues. Erioyoloptedia of the Daws of England, 2nd Eci, 
.y'ol. IV', f. £5, A. Judge sometimaE makes a spaoial order giving one party the coats of 
.the. action, , fiseept in so far as they have been increased by some particular Issue having 
■been raised. IL S.O. (England) 0. LXV, r, 2. Or he will, io some eases, direct that the 
;wh.o',le. costs G,f' the action be taxed* and -that the successful party shall receive only a 
..'Certaia.proporfciori of the amount at.whio.h -they are ttaxed. See Judgment of Kekewich, J-, 

in In re Pollardi (1902) W.H. 42 or he may be awarded a lump sum in lieu of taxed 
costs. See R. S. C. (Eogiaod), O.EXV, r. 23. Where :a special appellant to the High 
..Court failed, as to a'.portion of his appeal* the costs of that Court were decreed against, 
him. Eeera Ram Bhuitacharjee v. Ashrufali, 9 W.E* 103, 

(67) Blank v. Footman, Pretty S Co-, 39 Ch. D. 678. In an injunction 
suit, where, although no declaration is prayed for, the defendant raises an issue the 
finding on which operates as a virtual declaration of the plaintifi’s right, the principle 
of S. 379, C.P.C, (1882), ceases to be applicable and the Court has then full discretion 
undcK S. 290 of the same Code to apportion the costs so that the appellate Court could 
not ioterlere with such discretion, Luxuman Nana Patil v, Moroba Bamhrishna, 21 B. 
502, Where a person by setting up an exclusive title as his defence, failed in part of 
it, ootets will not ba <aUov7ed. hachmesmar Smgh v. Manowar Bmsein, 19 0. 263 » 19 
I.A. 48, P,0.»6 Sar. 331. in re Sutcliffe^ (1881) 44 L.T, 547, upon aa order for fur- 
ther answers to interrogatories being made against the executor defendant in an 

^ administration action, the Court declined .to apportion the costs of the adjournment 
Into Court, and made them costs in the. cause,' , 
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LAW OF COSTS IN EEITISH INDIA. 


[Ghap, 


Pco^isions of 
the Code of 
■Gmi Ppoos- 
dore as to set 
oS of costs. 


The Code of Civil Procedure provides that “ the Court may 
direct that the costs payable to one party by the other shall be set 
off against any sum which is admitted or found to be due from the 
former to the latter. 


(1)' See the Code of Oml Prooedure (Act V of 1908), 0. XX, r. 6, ol, (3), Oa the 
subJeet-matteE of this chapter, see Seton on Judgments and Ofclers, 6th Ed,* Vol, X, 
pp, 265—267 Amir All’s Civil Procedure Coda, 2nd Ed., 1916, Notes under S. 35 and 
0. XX, r, 6, pp. 216, 21? ; 737, 739 ; 855—360 ; Morgan and Wurta. on Costs, 132— 134 ; 
Mew’s Digest, Vol. lY— Heading “Costs,” Cols. 695— 699; 720; 835—847 ; Daiiieli’s 
Chancery Practice, Chapter on “Costs”; Eneyclopsedia of the Laws of England, Heading 
“Costa”; Yearly Practice, 1914, pp. 1122,1128; 1146, 1147; Halsbiiry’s Laws of 
England, Vol. XXV, Ss. 949, 950, pp, 518—520. The following provisions of the Coda of 
Civil Procedure (Act V of 1908), 0. XXI, rr. 13—20, regarding execution in case of cross- 
decrees and cross-claims under the same decree may also be noted, 0, XXI, r, 18, runs as 
follows “ (1) Where applications are made to a Court for the execution of oross-decrees 
in separate suits for the payment of two sums of money passed between the same parties 
and capable of execution at the same time by such Court, then — (a) if the two sums 
are equal, satisfaction shall ba entered upon both decrees ; and (b) if the two sums are 
unequal, execution may be taken out only by the holder of the decree for the larger 
sum and for so much only as remains after deducting the smaller sum, and satisfaction; 
for the smaller sum shall be entered on the decree for the larger sum as well as satisfac- 
tion on the decree for the smaller sum. (2) This rule shall be deemed to apply where 
either party is an assigaee of one of the .decrees and as well in respect of judgment- 
debts due by the original assiguor as in respect of judgment-debts due bj?- the assignee 
himself, (3) This rule snail not be deemed to apply unless— (a) the decree-holder in 
one of the suits in which the decrees have bean made is the judgment-debtor In the 
other and each party fills the same character in both suits ; and {b) the sums due under 
the decrees are definite. (4) The holder of a decree passed against several persons 
jointly and severally may treat it as a cross-decree in relation to a decree passed against 
him singly in favour of one or more of such persons.” This section is followed by the 
following illustrations (a) A holds a decree against B for Rs 1,000. B holds a decree 
against A for the payment of Rs. 1,000 io case A fails to deliver certain goods at a future 
day» B cannot treat his decree as a cross-decree under this rule, {b} k and B, 
co-plaintifis, obtain a decree for Rs. 1,000 against 0, and G obtains a decree for 
.Bs. 1,000 against B. G cannot treat his decree as a cross-decree under this rule, (c) A 
obtains a decree against B for Rg. 1,000. C,-\vho is a trustee for B, obtains a decree on 
behalf of B against A for Rs. 1,000. B cannot treat C’s decree as a cross-decree under this 
rule, {d} A, B, 0. D and E are jointly and severally liable for Rs. 1,000 under a decree 
.obtained by E. A obtains a de.cree for^Rs. 100' against E singly and applies ' ,fo.r ,^ ex6CU-, 
tion to the Court in which the joint decree is being executed. E may treat his joint 
■ decree as .a' crosB-dec.rea' ' under this .rule.’ ■ Rule 19 runs as .follows :— ' “ Where appli- 
cation is mads to a Court for the execution of a decree under which two parties are 
entitled to recover sums of money from each: other, then,— (a) if the two sums are 
equal, satisfaction for both shall ba entered upon the decree ; and, [b] if the two sums 
are unequal, execution may be taken out only by the party entitled to the larger sum 
and for so much only as remains after deducting the .smaller sum, and satisfaction for 
the smaller sum shall be entered upon the.deoree Rule 20 runs as follows “ The 
provisions contained in rr . 18 and 19 shall apply to decrees lor sale in enforcement 
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It is a common practice of the Court to award to each party a Practice as to 
portion of the costs of a cause at the final hearing ; and the Court 

lias jurisdiction, to direct a set off of costs awarded by the Court 

itself as between two parties.(2) 

The practice of setting off decrees is a very salutary procedure, 

, ^ i . underlying 

tor it prevents multiplicity ot proceedings and helps the adjustment the practico. 
of the different amounts payable under a decree at one and the same 

time.® , ^ ' 

Questions as to set off' will be dealt with in this Court upon theEngiisli and 
principles of English Courts of Equity or of the Eoman Lawvof and^^actke 
Compensation, and no weight will be given to objections derived^® 
from the peculiar language of the statutes of set off.(^) 


(2) Magarthv, Magarth, Ir. S. 10 Eq. 155. 

(3) Mirsa SacUk Husain Khan v. Nazoah Hashbn All Khan, 24 Ind. Cas. 376 (377). 

(4) Eamagopal v. Majeti Mallikkarjanudu, 1 M.H.Q.R. 396 (followed in Gauri 
Sahai v. Bam Sahai, 7 N.W.P. 167). As to set off and counter-claim in English law, 
the following may be noted “ Common law did not reccgnise any right of set off. A 
defendant who had any cross claim could not raise it in the plaintiff's action. He had 
to bring a cross action. Legal set off is the creation of Statute ; that is, to be allowed 
a set off, it must bs shown that there is a statutory right {Liskeard, etc. By, Co. v. 
Garadcn By. Co., 18 Times Sep. 1.) Successive but limited Statutes were enacted to 
remove the defect and inconvenience arising from this non-reoogniticn and consequent 
circuity of action, and the right to plead a set off was first conferred by 2 Geo. II, o. 22, 
A set off was allowed in certain oases. (See the note in Ann. Pr., 1906, pp. 232 and 281.) 
It was a defence proper to the plaintiff’s action, defeating or reduoing a plaintiff’s claim. 
It was a shield and not a sword, per Gockburn, C.J., in Stooke v, Taylor, 5 Q,B.D. 
575. It was allowed only in a limited number of cases, and when established its effect 
was to show that the plaintiff could not recover at all, or was entitled to recover less than 
what was claimed, and if the debt due from the plaintiff to the defendant exceeded the 
amount due from the defendant to the plaintiff, the defendant could not before 1875 
recover the difference in the plaintiff’s action; be could only set off ao amount equal to 
the plaintiff’s claim, and had to bring a cross action for the balance. Equity, however, 
allowed a set off subject to esrtain restrictions and limitations. Equitable set off was 
allowed where the party seeking the benefit of it showed some particular equitable ground 
for being protected against his adversary’s demand. The esistenoe of any particular 
condition was not considered absolutely necessary for allowing the set off, though 
the mere existence of cross demands was not considered sufficient. Some of the 
grounds most often shown for equitable set off were the common origin of and con- 
nection between the demands ; mutual credit ; the inability of the defendant otherwise 
to recover, and in cases of assignments and trusts (see Hukm Ghana, C.P.C., 769—767). 
Up to the date of the Judicature Act, 1873, there was thus both the statutory or legal 
set off and equitable sot off, both of which were subject to certain limitations. Though 
the old law as to set off still remains in force, the Judicature Act created the modern 
counter-claim. A set off remains precisely what it was before the Act, and every other 
kind of cross claim is a counter-claim. The difference between the two ate very con- 
siderable, A set off was allowed only in certain oases. Legal sat off was confined ' to 
the cases mentioned by the Statutes. Equitable set off applied only when the cross 


I 

1 

Ms ^ M [ChA]?. I 

Lord Mansfield has expressed his views of the subject of set off | 

in equity in the following language : “ Natural equity says, that ! 


claim arose oiu of tile sama transaGiiion, ao set oS bsiog allowed milsss defciidaat’s 
claim had some relation to tfee plaintifi’s demand; hut every cross claim of what- i§ 

ever kind can now in England be pleaded as a eoiiE'Csr-olaim. Tlio claim and 
counter-claim may arise out of entirely difieront transactions, so long as tliey can ' 
conveniently be tried together. Tims a claim founded on tort may be opposed to one ' 
founded on contract, and tiersffl. Hsiatly, a comiter-claim is not, like a set off, a 
mere defence; it is substantially a cross action. The aSect of this is that if the defend- . I 

ant’s claim exceeds that of the. piaintiS;' lie will be entitled to a deof ee , for r 

it so the plainti'ff’s action, and need not bring a separate action for ■ the t, 

securing of the excess of his claim over the plaintifi’s claim. To' sum up, *; . 

there were thus in English law three varieties of cross elaims--(A)' setoff, which : 

might be (a) legal where the amount to be set ofi was a liquidated demand within 
tha'Stetiuta, and (5) eqwitobla where, though the amount was oaliquidated, the cross., 
claim arose out of the sarm transaction as that sued upon ;and,IB) counkr^lmn, which' 
goes beyond both, and allows ali sorts of cross claims, even those arising out of differmi 
transactions, subject merely to the convenience of riiial. In this country, however, 
there is no counter-claim in the sense st^ated above (see Abdul Hasan v, Zohva Jan, 5 A. 

299 at p. 301). Set oil, howevar, had long bean prior to the eoactmeot of S, 121 of, the 
Code of 1859, rccogoisecl. A rule of legal set off in India is contaisaed in this .rule which 
is only an amplified version of S. 121 of the Code of 1859, as that section was oooslrued 
by the Indian Courts. ■ It has, however, been held that that section and the Beotlon' to 
the last CodS' correspondiDg wuh the present rule only laid down, a rale of procedure 'in 
regard to cases of set off, but wera not ■ exhaustive, ci those cases, and that it was .not 
intended to taka away any rights' of 'eat off, whether legal - or equitable,, which parties' 
would have independently of it (Clo'.rJr v. Buthnavaloo, ^2 MbH.O.R. 296; Ristnasamy 
IHllai V. Municipal Commmionen of Madras, 4: M.H.O.B. 120 ; Kislior Ghana Ghampa-^ 
lal V. Madhovrji Fis Bam, 4 B. 40? ; Eookminy Bulliib v. Mulk Janmnia, 9 (h 914 (9i8); 

Bhagbaiv- Hamdeh, 11 O. Jthl ; Fragi Lalv, Maxwell, 7 A. 234 ; v. Gopat 

Ghunder, 16 C. 7U; Gobind Parshadv> Mwnee Brswerp, F.R. 1885). This view 
received statutory reoegnition by the addition in 1333 of the last paragraph in S. 216 ol 
the last Code: {Suhrama-nian Chettiar v. MutJmswami Aiymgar, 17 M.L.-J, 481 ; 

Kalanand Singh v, Sri Prosad Das, 19 G.L.J. 152 cited in Amir All’s Civ. Pro. Code, 

1908, 2nd Ed., 1916, p. 738j. Amd it is well settled that ladtaii Courl;s may allow equit- 
able set off in oases in which Equity Courts in England allow the same, even though 
such Ga.ses do not fall within the language of the Code of Civil Procedure, 0. XX, r. 6, ; 

Broiendra Nath Das v, Budge Budge Jute Mill, 20 G. 527 ; Nias Gul Khan v. Durgci 
Prasad, 15 A. 9 (followed in Nand Bam v. Bam Prasad, 27 A. 145 ; Dobson A Burk/io 
V. Bengal Spinning, etc., Co,, 21 B. 126, 135 ; Fakir Chandra DutUt v. Gisborne A Go., 8 
GMM. IVIeited in Amir All’s Civ. Pro.Code, 1908, 2nd Ed,, 1916, p. 738 ) Cross claims 
are thus in this country limited to cases of set off (as distinguished from counter-claim), 
whether such set-off is legal or equitable. It is,- however, to be observed that under this i 

rale a set off is treated as a plaint in a cross action, so that the defendant may get a 
decree lor it-, whereas, as already pointed out,' set off, prior to the Judicature Act, could 
only reduce or extinguiBh the plaintiff’s claim, and a separate action would have had to ; 

be brought to recover the amount of any excess beyond the plaintiff’s claim,” See Amir 
All’s Oiv, Pro, Code (1908), 2nd Ed,, 1916, p. 738, Abdul Hasanv. Qohra Jan^ 5 .A. 

301, where Straight, J., pointed-out that.tha Indian Law of Procedure did notsaootion , - 
a set off or counter-oiaim in all the oases oontemplatad by the English Supreme Court 
Buies ; and Secretary of State v. Madam 'iali 13 A# 296j 299|, 300, Mahmood,’ J,; 
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cross-demands should' compensate each other, by deducting the less 
sum from the greater : and that the difference is the only sum which 
can be justly due. 

The Court of Chancery as a Court of equity was in possession 
of the doctrine of set-off, as grounded upon principles of equity, long 
before the law interfered, (6) 

Courts of equity will extend the doctrine of set-off, and claims 
in the nature of set-off, beyond the lav\^ in all cases, where peculiar 
equities intervene between the parties. These are so very various 
as to admit of no comprehensive enumeration. 

Similarly in Isliri v. Oopal Saranp'^) it was laid down that, 
though there may be no specific provision in the Code of Civil 
Procedure applicable to any particular case, yet, under the rule of 
justice, equity and good conscience, the decree-holder may, under 
certain circumstances, be entitled to an equitable set-off.(8) 

The Civil Procedure Code was not intended to take away any 
right of set-off, whether legal or equitable, which parties would 
have had independently of its provisions. The right of set-off will 
be found to exist, not only in cases of mutual debts and credits, but 
also where the cross-demands arise out of one and the same transac- 
tion, or are so connected in their nature and circumstances as to 
make it inequitable that the plaintiff should recover and the defend- 
ant be driven to a cross-suit. 


Eoulet V. Fetterle, 18 B. 717 [under the Civil Procedure Code a cross claim cannofe be 
set up as a defence, except when it arises out of the very transaction sued upon, and it 
is in the nature of a aet-off.] Fakir Chandra Duttav. Gisborne, 8 G.W.N. 174, where a 
set-oS was disallowed as being based upon a separate transricfeion. S. 128 (c) of the 
Code of Civil Procedure (Act V of 1908) allows of rules being made in respect of 
counterclaims, 

(5) Gree7i v. Farmer, 4 Burr. 2*220 (2221). 

(6| Lord Bidoo in Ex parte Stephens, 11 Ves. 27 j Greene v. Darling, 5 Mason, 
E. 207, 208 ; Ex parte Blagden, 19 Ves. 467, 

(7) See Story’s Equity Jurisprudence, Boston, VIII Ed., 1861, Vol. If, Chap. 
XXXVIII, S. 1437 b, pp. 664 and 665. 

(7*^)6 A. 35. 

(8) Baldeo Parshad v. Baldeo Singh, 3 0.0. 323. 

(9) Kishorchand Champalal v. Madhowji Visram, 4 B. 407 (411) referring to Clark 
V. EutJmavaloo Ghetti, 2 M.H.O, 296* “It would seem, that, mdepeudently of the 
statutes of set-oS, Courts of equity, iu virtue of their general jurisdiction, are accus* 
tomed to grant relief iii ail cases, where, although there are mutual and independent 
debts, , yet there is a mutual credit between the parties, founded at the time,-, upon the 
existence of soma debts due by the crediting party to the other.- By. mutual credit, in 
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Ootssferaotion 
o! deorse or 
order in res- 
pect of set^ ofi. 


Set oS o! 

' costs most be 
in respect of 
sums due in 
the same snit 
or proceeding. 


When a decree: in favonr of an appellant describes a set of 
costs as due by the appellant to' the respondent, it means, not that 
any sum should be actually paid to the latter, but that the costs in 
question should be deducted from the gross amount decreed, and the 
remainder only should be recovered under the decree. Section 209, 
Code of Civil Procedure, has no application in such a case.(^^) 
Whenever, in caseS' specified, a party entitled to receive costs 
is liable to pay costs to the other party, the taxing-officer may 
adjust the costs by way of deduction or set-off ; such set-o€ or 
deduction is limited to costs due to either party in respect of the 


same action, and cannot be enforced in respect of the costs of any 
separate proceeding between the same parties.^.^b 


the sense in whioh the terms are here used, we are to understand, a knowledge on both 
sides of an existing debt due to one party, and a credit by the other party, founded on, 
and trusting to such debt, as a means of discharging it,” See Ex parie I Atk. 

331 , 

(9-(2) Of the Code of 1859 (Act VIII of 1859), 

(10) Issur Chunder Mookerjee v, Mun Mohun Ohowdhry^ 12 W.R. 308. Markby, 
J., said The suit was originally brought for wassilat, and in the first Court was 
dismissed altogether. Upon appeal by the plaintifi, the appellate Court made a decree 
that the decision of the Principal Sudder Ameea should be reversed, and that the 
plaintifi, out of the Rupees 501 claimed, should gat Rupees 270 with interest from the 
date of the suit up to date of decision, or total Rupees 327, with interest on that sum 
up to date of realization, and costs of both Courts to be rateably paid. Tbs eost-s were 
then calculated, and the costs due to the appellanti were fixed at Rupees 168 and 
Rupees 104, and the costs due to the respondent were fixed at Rupees 58 and Rupees 13. 
How, it is contended before us that the party who was respondent in that case may taka 
cut execution in respect of the sums of money which are found due to him in respect of 
costs. I think that this is an entirely mistaken view of that decree. There was but 
one decree upon which one person alone could execute, namely, the plaintifi, who would 
be entitled to take out execution for what remained due to him after giving credit to 
the defendant for the amount of costs awarded in his favour. It appears that the plaint- 
ifi has not thought fit to execute that decree, and that it has become barred by limita- 
tion, but that in no way afieots the rights of the defendant, nor can it create a right in 
him to execute a decree which did not award any sum to be paid to him. The decree, 
when it describes a set of costs as due by the appellant to the respondent, means not that 
any sum should be actually paid to the respondent, but that the appellant should only 
recover the net sum due under the decree, that is, the sum which would remain after 
deducting from the gross amount decreed the amount of costs payable by the appellant, 
I therefore think that there is no decree in existence such as the defendant, who is the 
respondent before us, now seeks to execute, I think, therefore, that no execution can 
issue in this case. The order of the lower appellate Court and of the Principal Sudder 
Ameen (which is unintelligible) will be reversed. The application for issue 0 ! execution 
will be dismissed ; and the applicant will pay the costs in this Court and in the Courts 
below.” Issur Chunder Mookerjee v. Mun Mohm Ohowdhryf 12 W.R. 308 (309). 

(11) Barker v. Hemming, 5 Q.B.D. 609 ;'4a BiT, 678«-O.A: Affirming, 49 U J., Q, 

B.730 ; 28 W.R;764 (Rng.)V 
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SIT OFF OF COSTS. 

■ Sams 0 in the same/suit or proceedings, though Though they 

payable under different orders, may be set off against each other.(3.2)™y^^® 

Thus, where a prior decree having given the costs incurred on 
the disposal of a preliroinary point to the party successfully raising 
it, a latter decree, without expressly referring to the former, gave 
the costs of the suit, generally, to the opposite side, it was held, 
that the costs due under the prior decree should be set-off against 
those due under the latter, 

The rule as to set-off does not apply to costs in independent 
proceedings, or in separate actions.(i^*W 

Interlocutory costs awarded to several parties on different Set ofi of 
occasions in respect of several proceedings in the same suit 
action, may be set-off against each other, although no express leave 
is given for the purpose.l^^) 

It has been held in an English case, that, where a plaintiff is 
ordered to pay costs on interlocutory applications, which are partly 
in respect of matters in the suit itself, and partly in other suits, the 
defendant has a right to set off those costs against costs which he is 
ordered to pay, where the plaintiff is alone the applying party; but 
where he is not, but others join with him as to their interests, there 
is no such right of set-off/'ds) 


(12) This right of the parties is not affected by the solicitor’s lien. See Roberts v. 
Buee, 47 L J. Oh. 414 ; 8 Oh, D. 198 ; 26 W.R. 393 (Bag.). See also the same point 
dealt with more fully, infru, 

(13) Badha Per sad Singh v. Bam Parmeswar Singhs 9 0. 797 = 13 C.L.R. 22=10 
l.A. 113 = 7 Ind. Jur. 216 = 4 Sar. P.O.J. 421. 

(13-a) Hassell v. Stanley ^ (1896) 1 Ch. 607. 

(13-6) David v. Bus, (1904) 2 K.B. 435, 0. A,; Bake v. French, (1907) 1 Ch. 428 ; 
Johnstone v, Machenm, (1911) 2 I.R. 118. The rule as to set-off only applies to costs in 
the same action or proceeding, and the costs of indepeudenfe judgment between the 
same parties cannot be set-off against each other (Dawd v. Rees, (1904) 2 K.B, 435 
0,A. and even where a consolidation order is made this will not affect the rights of 
parties under orders already made in one or other of the actions consolidated (Bake v. 
Wrench, (1907) 1 Ch. 428). Thus costs in ordinary case proceedings cannot be set off 
against costs in bankruptcy proceedings, although between the same parties, (Re Bassett, 
(1886) 1 Q.B. 219). Hor High Court costs against County Court costs, {Hassell v, 
(1896) 1 Ch. 607), nor costs of interpleader proceedings againai costs of an 
action in the Q.B.B.; Baker S Co* v. Hemminp, (1880) 5 Q.B.D, 609 OiA.; Of. Re 
Knayman, (1880) 18 Oh. D. 300 C.A. 

(14) Levy v. Drew, 2 B.O. Bep, 142 ; 5 D. & L* 307 ; 12 Jar. 119, . 

(15) Jenner v. Moms, 11 W.B. 943 (Bug,), ; 2H,B. 479. 


252 


LAW OP COSTS IN BRITISH INDIA, 


[Ohap. 


Sat ofi of Interlocutory costs may be set-off against final costs, where the 

interlocutory ^ „ . , , . .. 

costs, against payment of them at the time they are adjudged, is not strictly a 

final costs. precedent to ulterior proceedings. 

' ' Interlocutory costs may be set off against final costs in the same 

cause, without reference to the attorney’s iienj^’^') 

'It is not the usual practice, when costs of an interlocutory 
proceeding have been disposed of, to consider that an award of the 
general costs of the suit interferes with the order as to the partial 

costs.(^S) 

Thus, where a decree gave the costs of a suit generally to the 
successful side, without referring to a prior decree for costs in the 
same suit, awarded in a preliminary matter to the opposite side, it 
was AeM, that the costs under the prior decree should be set-off 
against those under the later.li^l 

A plaintiff, after having given notice of trial, withdrew Ms 
record, and the defendant obtained a rule for payment of the costs 
of the day, which were taxed. A new trial was afterv/ards granted 
on payment of costs : — Held^ that the defendant might set-off the 
costs due to him against those payable on the rule for the new 
trial. W 

lu Nagar Mai v. Bam Ghaiid, it was held that a Court is 
competent to set-off a simple decree for the recovery of money against 
a decree for the recovery of money by the enforcement of a mortgage 
or charge. 

Costs given to the plaintiff out of the fund in question may be 
directed to be set off against payment out of such fund erroneously 
made by the trustees to the use of the plaintiff. (22) 


Set ofi of 
costs of the 
day against 
costs payable 
on rule for 
new trial. 


Set ofi of 
simple 
decree debt 
against decree 
charged on 
estate. 

Set ofi of coats 
payable out 
of fund. 


(16) Doe d. Eope v. Carter, 1 M. & Soott, 616 ; S Bing. .330 ; 1 D.P.O. 269 ; 1 L, J. 
O.P. 97. See also Eadhapersad Singh v. Ram Panneswar Singh, 9 G. 797 = 13 G.L.B. 
22=10 I. A. 113=7 Ind. lur. 216=4 Sar. P.C.J. 421. 

(17) Eallidap v, Lawes, 5 D.P.O. 636 ; 3 Bing. (N.G.) 774 ; 4 Scots 476 ; 3 Hodges 

' ■ . ' ' 

(18) Eadhapersad Singh v, Ram Parmeswar Singh, 9 0. 797 {P.O.) = 13 O.L.B, 22 
113 = 7 Ind. Jur. 216 = 4 Sar. P.GJ. 421. 

{19} Eadhapersad Singh v. Earn Parmeswar Singh, 9 C. 797 = 13 G.L.E, 22 
(P.0.) = 10 LA. 113=7 Ind. Jur. 216=4 Sar. P.O.J. 421.* 

(20) Doe d. Danger field V. Allsop, 9 B. & 0. 760. 

(21) 8 Ind. Gas, 836=7 A.L.J. 1179 cited and followed in Mirea Sad^.h Husain 
Khan V. Nawab Hashim Ali Khany%^ Ind* Oas. 376 (377), 
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The Court will not order costs due from one party to another setos of costs 
to be set-off against a sum obtained from the former by the latter 
to obtain his liberation from an illegal arrest, but ordered by the ^jstinot mat- 
Court to be repaid 

‘Mt may also be noted that there is nothing in S. 247, C.P.C., 
which limits its application to a case in which the remedy of each 
party against the other is of precisely the same nature. The object 
of the section is to prevent each side executing a decree in respect of 
amounts due, whether for costs or otherwise, under the same decree, 
and it makes no difference that one of the parties to the decree is obli- 
ged to recover from the other the money due, by proceeding against 
the hypothecated property of that other, whilst his opponent is only 
entitled to recover the money decreed for costs, personally from the 
other side/’W 

In a recent case that came before the Calcutta High Court, the 
facts were as follows : — '‘The decree under execution was for the 
declaration of the right of the plaintiff to a share in the immoveable 
property claimed in the suit and the decree directed “ that possession 
for the share in question be delivered to the plaintiff on his deposit- 
ing Es. 352 with interest thereon at the rate of 6 per cent, per 
annum from certain date. The decree further directed that “ the 
plaintiff should recover costs from the defendants 1 to 10 and also 
mesne profits.” 

There were various proceedings, an appeal and a second appeal, 
and a remand and a further appeal to the High Court with reference 
to the decree, but no objection was taken to the form of the decree. 

The Court might have decreed that on failure of the plaintiff to 
deposit the sum of Es. 352 within a time to be limited for the pur- 
pose, the suit would be dismissed, and the Court could have given 
on such a contingency the costs to the party or the other. The 
decree was silent in this respect. 

In the meantime and before the present execution was applied 
for, the share covered by the litigation was sold for the latches of 
the judgment-debtors for non-payment of Government revenue. 

(23) mt V. OaomheB, 1 H. & W. 13 ; 2 A. & E. 459 ; 4 N, & M. 536 4 L J. K.B. 

83. 

(24) Of the Civil Prooadure Code of 1882 corresponding to 0. XXI, r. 19 of the 
present Code (Act V of 190S). 

(26) Bhagwan Singh v. Batan, 16 A. 395=14 A.W.N. 133, followed in Sankara 
Menonv, Gopala Pattaff 23 M. 121 (123)* refewed to in Ohhogmal v, Qovind Prasad 
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Or in respect 
of costs not 
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: On the present application for execution^ the,; defendants 
objected to : the recovery of costs. by the plaintifi'- on the ground that 
they were entitled to a sst-off of the sum of Es. 352. The, Courts 
below allowed this contention of the defendants and directed -a 
set-off. 

' ' It was held that the direction as to costs is separate and distinct 
from the direction as to delivery of possession ; the defendants are 
not therefore entitled to a set-off of the sum which they might have 

if the plaintiff had applied for possession. ^^6) 

Costs will not be set-off against sums due on an unascertained 

account.(27) 

Under the provisions of the C.P.C. (Act X of 1877), claims 
for unliquidated damages are not capable of being set off, but 
neither that Code nor the Code of 1859 was intended to take away 
any right of set-off, whether legal or equitable, that the parties would 
have independently of its provisions. Where the amount claimed 
by the plaintiff, as damages for a breach of contract, by the defend- 
ant, was reduced on the defendant having successfully pleaded a 
set-off, plaintiff was yet allowed his costs, the provisions of S. 9 of 
Act XXVI of 1864 not being applicable to such a case. (28) 

A set-off cannot be allowed for costs not actually awarded, as 
where a decree of the High Court gave the successful appellant 
costs of that Court and of the lower appellate Court, but omitted 
to award the costs of the first Court.(29) 

A decree which is incapable of being enforced cannot be set 
off against a decree which is alive J80) 


(26) Doe Saran Sahu v. Moti Bai, 11 C.W.N. (Journal Borfeion) Ixiv. It was 
further held that, in a case like this, “ no Court will insist on plainMjS’s depositing 
Bs. 352 for obtaining possession of a property of which possession cannot be delivered, 
the property having passed to a third person.” Deo Saran Sahu v. Moii Ba%, 11 
C.W.N. (Journal Portion) Ixiv ; {Sankara Menon v. Goval Paiiar, 23 M. 121, distin- 
guished and doubted). 

(27) Whalley v. Bamage, 8 L.T. 499. 

(28) KishorcJiand Champalal v. Madhowji Fisrnwz, 4 B. 407. (Followed in Bhaghat 
Panda v, Bamdeb Panda, 11 0. 567 ; Pragi Lai v. Maxwell, 7 A. 284 and referred to in 
Bamjiwan Mai v. Ghand Mai, 10 A. 687 (699); Maz Qul Khan v. Durga Prasad, 15 A. 
9 ; Boulet v. Feiterle, 18 B, 717 ; Dobson S Barlow, Limited v. The Bengal Spinning 
and Weming Company, 21 B, 128 (135) ; Panehanada Fakwv. VaitUnatlia Sasirial 
29M. 333-=l6 M.D.J. 63. 

(29) Euro Pershad Boy Chowdhryy, Pool Eishoree Dossee, 16 W.R. 308, 

(30) Ibid, 
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The Court of Appeal in England declined to set-off probable Set ois of 
costs in a cross-action against the costs of an action between the^os^^^Qt 
same parties already dismissedJ3Q-«) allowed, 

In an action of trespass^ ‘‘four defendants pleaded separate Set oS as 
pleas by the same attorney ; one, the general issue and a ji^stiflca- 
tion, upon both of which he was found guilty ; another, similar 
pleas, but was only found guilty on the general issue ; and the two tirespass. ' ■ 
others, the general issue only, upon which they were acquitted : — 

Held, that the costs payable to the three last might be set-off against 
the costs which the plaintiff was entitled to recover from the 

Where, in trespass, there were three defendants, who appeared 
by the same attorney, and pleaded jointly, and at the trial one of 
them was acquitted : — Held^ that the defendant’s attorney was 
entitled to have one-third of his general bill of costs against the three 
set-off against the amount of the plaintiff’s bill : and unless there 
were some special circumstances in the case, the master was bound 
to adopt this principle of taxation. (^2) 

As a general rule, the costs of bankruptcy proceedings cannot Set; oS io 
be set-off’ against the costs of proceedings not in bankruptcy. 0^3) 

But costs to be paid to a party. Ordered after his bankruptcy, 
may be set-off against costs ordered to be paid by the same party 
before his bankruptcy. 

So also costs ordered against a bankrupt may be set-off‘ against 
those ordered in his favour.(ss) 

Under r. 19, read with r, 20, of 0. XXI, Civil Procedure Code, Set of 
the costs awarded to the judgment-debtor in a decree for sale 
of the mortgaged property can be set off against the mortgage- 
money recoverable by the decree-holder from that property. Bale 
19 is not in terms limited in application to cases in which the 


case of 
bankruptcy. 


(30-a) Automatic, etc. Co. v. Oombimd Weighing, etc, Co , {1889) 68 L.J. Oh, 647, 

(31) Lee v. Kendall, 6 N. &;M. 340 ; 3 4. & E. 707 ; 1 H. & W, 316 ; 5 L.J, K.B. 19. 

(32) Norman v. CUmemon, 1 D. (N.S.) 718; 4 Scott (N.B.) 73o ; 4 Mann & G. 
243 ; 11 liJ, C.P. 191. 

(33) Bassett In re, Lewis, Ex parte, 65 L.J., Q.B. 144 ; (1896) 1 Q.B, 219 ; 73 L.T. 
736 ; 44 W,B. 240 (Eng.) 

(34) Lee v. Pain, 4 Hare, 225. 

(35) Sawhy, Ex parte, BkhardSt In tb, 4 Baao, & 0. 572 ; 2 Mont & Ayr. 59 ; 4 
LJ., Bli. 17. 
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remedy of each party against the others is of precisely the same 
nature or where the parties fill the same character 

The mortgagor is entitled to set-off or deduct the amount of 
■ the costs' payable to him under the decree in the redemption suit 
against or from the mortgage-debt payable by him. If the costs 
are of larger amount than the mortgage-debt, the mortgagor is 
entitled to obtain possession at once of the mortgaged property and 
to recover the balance of the costs from the defendant.!^*^! 

Where the decree in a redemption suit directed the mortgagor 
to pay the mortgage-money with interest to the mortgagee, and the 
mortgagee to pay the mortgagor the costs of the suit, it was held 
that the mortgagor could set-off his costs against what he was 
liable to pay under the decree notwithstanding any claim of the 
mortgagee's attorney against his client in respect of his costs of suit. 
Section 221 of the Civil Procedure Code seems to assume that 
it is usual for a decree to make costs payable to the pleader, instead 
of to the party ; which practice, if it existed, would, of itself, negative 
the right of set-off ; and it does not define the word lien.” But to 
decide that the provision applies in the above case, would be to give 
to the solicitor of an unsuccessful litigant priority over the success- 
ful litigant.^38) 

When a plaintiff has obtained a foreclosure decree under 
S. 86 of the Transfer of Property Act and a defendant is entitled 
to recover under the same decree costs against the plaintiff’ person- 
ally, S, 247 of the Code of Civil Procedure (38-a) does not operate 
to bar the defendant from executing his decree. 

(86) Mir 2 a Sadik Husain Khan v. Nawab Hashim Ali Khan, M Ind. Oas. 376. 
(EefsEriog to Bhagwan Singh v. Batan, 16 A. 395 = A.W.N. (1894} 133 ; Sankara Memn 
V. Gopala Pattarf 23 M. 121 ; Nagar Mai v. Bam Chand, Sind, Gas. 836 — 7 A.L.J, 1179). 

(37) Sidu V. Bali, 17 B. 32 (approving Brijnath Dass v, Juggernath Bass, 4 C. 742 
*==1 O.L.B- 122 and referred to in Ghhogmal v. Govind Prasad Gouri Shankar, 16 O.P. 
L.B. 73 (74). 

(37«a) Of the Code of 1877 (Act X of 1877). 

(38) Bripiath Dass v. Juggernath Dass, 4 C. 742 = 4 C.L.R. 122, 

[Followed in Sidu v. Bali, 17 B. 32, Disfcingaished in Ohhogmal v, Govind PrU’- 
sad Gouri Shankar, 160.P.L,B. 73 (76). Applied in Ishriv^ Gopal Saran, 6 A, 351 
(357) = 4 A.W.N. 125. Bam Mdhi v. Tulshi Ram, ^ 0,0, 23 (24),] See also Baldeo 
Parshad v. Baldeo Singh, 3 0.0. 323, 

(38-a) Of the Code of 1882 corresponding to 0. XXI, r. 19 of the present Oiv, Pro, 
Code, Act V of 1908. 

- ^ Ohhogmal V, Govind Pmsad Gouri Shmhar^ M O.P.RB. 78... M KalM' 

Prasad v. Ram Din, 5 A. 272, it was ruled that where a decree for money directed that 


VIII.] 


SET OFF OF COSTS. 


267 


/ A plaintiff obtained a decree for the surrender to him of certain 
■mortgaged property on his paying the defendants ' the mortgage 
amount within three months together with the value of improve- 
ments, and for the payment by defendants to him of the costs of 
suit. He applied to recover the said costs by the arrest of the 
defendants. It was held, that the defendants were entitled under 
S, 247 of the Code of Civil Procedure (39-^3^) to set off the amount 
payable by them to plaintiff by way of costs against the mortgage 
amount and the value of improvements payable by plaintiff to 

them. 1^9) 

Where a conditional decree in a pre-emption suit directed that Set of of 

costs m pt0' 

the plaintiff should obtain possession with costs of suit on payment emption 
of the purchase-money within a fixed time, and that, on default 
of such payment, the suit should stand dismissed, the plaintiff 
could set off the costs awarded to him, and claim possession on 
payment of the purchase-money less such costs.l^^) 


the money should be realizable from certain specific property of the defendant and ex- 
empted his person and other property, the plaintifi could not claim that costs payable 
by him should be set off against the amount due to him by the defendant. 
Mr, Justice Straight said ‘ To make section 24.7 applicable we think that the parties 
entitled under one decree to recover from each other must hold the same character and 
possess identical rights of enforcing execution.’ This view was dissented from in 
Bhagwan Singh v. Batan, 16 A. 395. There it was held that ‘where one party is en- 
titled to recover the amount of a mortgage-debt due by the other side by sale of the 
other side’s property and the other side is entitled to recover under the same decree 
costs against the plaintiff personally, section 247 applies, for the reason that there are 
two parties who are entitled under the same decree to recover from each other sums of 
different or the same amounts. It makes no difference that one of those parties is 
obliged to recover from the other the amount due by executing a decree against the 
hypothecated property of the other whilst his opponent is only entitled to recover the 
money decreed for costs personally from the other side.’ See the above and other case- 
law cited and discussed in OMogmal v. Govind Prasad Gmri Shankar, 16 C.P.L.B. 
73 (74,75). 

(39'ffl) Of the Code of 1882 (Act XIV of 1882) corresponding to O. XXI, r. 19 of the 
present Coda (Act Y of 1908). 

(40) Sankara Menon v. Gopala Pattar, IsL 121 Bhagwan Singh 

Raian, 16 A. 395), and distinguished in Chliogmalv. Govind Prasad Qomi Shankar, 
16 G.P.L.E, 73 ; and distinguished and doubted in Deo Saran Sahu v. Moti Eat and 
others, 11 G.W.N, Journal portion LXIV. 

(41) Ishri V. Gopal Saran, 6 A. 351 = 4 A.W« N. 125. [Referriog to Degumhuree 
Dahee Y. Eshan Ghunder Sein, 9 W,E. 280; Jugo Mohiin Bahsheev, Soorendronaih 
Roy Chowdry, 13 W.H, 106, and Brijnalh Dass v, Jtcggernath Dass, 4 C. 742. Followed 
in Baldeo Parshad v, Baldeo Singh, 3 0.0. 323 .(824).; Ram NidhY, Tulshi Bam, 
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In a suit for pre-emption where the pre-emptor, obtaining, a 
decree conditional on payment of a certain sum within ascertain 
timej paid the amount within that period, but attached a part of 
■'the amount on account of costs due to him under that decree, held^ 
that there is no specific provision in the Code of Civil Procedure 
applicable to the case, but that under the rule of justice, equity and 
good conscience, the decree-holder was entitled to an equitable set 

The appellants obtained a decree for foreclosure on a mortgage. 
The respondents brought a suit and obtained a decree for pre-emp- 
tion on payment of Es. 2,100 “ together with costs of the purchaser 
in the foreclosure case/' which amounted to Ks. 25-12-0. The 
costs of the suit (amounting to Es. 117) were, however, awarded 
to the plaintiffs. They deposited Es. 2,100 within time, but failed 
to deposit Es. 25-12-0. Held that as the decree awarded the costs 
of the suit to the respondents they were entitled to set off that sum 
from the amount which they were ordered to pay and therefore 
Es. 2,100 were in excess of the sum which they had to pay after 
deducting their costs.^^S) 

Sefco of ^ The respondent obtained a decree for possession of certain 
for possession ™^oveable property on payment to the appellants of a sum of 
feSn of Xou-" within two months. The decree also awarded to him 

meat Es. 57-2-4 on account of costs. The respondent presented an 
application for execution in which he recited the facts as above 
stated and prayed that the sum of Es. 37-8-0 might be set off 
against the sum of Es. 57-2-4, and that he might be placed in 
possession and be allowed to recover the balance due to him after- 
wards. The appellants objected that as the decree did not direct 
that the costs payable by them should be set off against the sum 
payable by the respondent the latter was not entitled to possession 
until he paid into Court the sum of Es. 37-8-0. Held, that the 


6 0.0. 23 (24) ; Parmanand Baoi v, Gohardhan Bahai, 28 A. 876 (677) 3 A.L.J. 804 » 
A.W.N. {1908} 198. Approved in Sankara Menon v. Gopala Pattar, 23 M. 121 (123). 
Referred to in Kassa Mai v. Gopi, 10 A. 389 (334) ; Pateh Chand v. Panna hall Bania 
10 O.F.L.R. 83 (85) ; Baiju Singh Madho Singh, 8 0.0 57 (58); Chhogmal vl 
Gomnd Prasad Gouri Shankar, 16 O.P.L.B. 73 (75). 

(42) Baldeo Parshad v. Baldm Singh, 3 0.0, 323. 

(43) Pmnanand Baot- v* Gohardhan SdMh 3 A.LJ. 804=28 A. 676«A,W.N. 

(1906) 198s referring to Ishri v, Gopal, 6 A. 351. " / ..... 
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respondent was entitled to set off the amount awarded to him as 
costs against the sum payable by him to the appellants.1^^1 

Where a person, at the time of an order being made for the set off of 
payment of his costs by trustees, on a petition in the matter of a 
trust, is indebted to the trust estate, although the amount is not then estate, 
ascertained, he cannot get any of such costs until he has paid the 


(M| Rain Nidh v, Tulshi Bam, 6 0.0. 23. Ohamier, iJ.G., said in the course of 
the judgment ; — “ This is an appeal in execution of decree. The respondent obtained 
from this Court a decree for possession of property on payment of a sum of Rs. 37-8-0 
within two months. The decree also awarded to him Rs. 57-2-0 on account of costs. 
The decree-holder presented an application for execution in which he recited the facts 
as above stated and prayed that the sum of Rs. 37-8-0 might be set oS against the sum 
of Rs. 67-2-4 and that he might be placed in possession and be allowed to recover the ; 
balance due to him afterwards. The judgment-debtors objected that as the decree did 
not direct that the costs payable by the judgment-debtors should be set oS against the 
sum payable by the decree-holder the latter was not entitled to possession until ha paid 
into Court the sum of Rs. 37-8 0. Both the Courts below have decided in favour of the 
decree- holder. Hence this appeal by the judgment-debtor. In Ishri v, Oopal Saran 
(6 A, 351) a pre-emption ease in which a decree for possession had been passed in favour 
of the piaintin on payment of the price and also for costs of the suit it was held that, 
although Ss. 221 and 247 of the Code of Civil Procedure did not apply, the decree-holder 
was entitled to deduct the amount awarded to him as costs from the sum payable by 
him and take possession oo payment into Court of the balance. That case was followed 
by a Judge of this Court in Baldeo Pershad v, Baldeo Singh (3 0.0. 323) which was 
also a pre-emption case. In the case of Brij Nath Dass v. Juggernaih Dass (4 0. 742) 
where a decree had been passed in favour of the plaintifl for redemption and for costs it 
was held that the decree-holder was entitled to set oE his taxed costs against the mort- 
gage-money payable by him and to take possession on payment of the balance, That 
case was followed by the Bombay High Court in Siduv, Baliill B. 32) in which it was 
observed that if the costs exceeded the amount of the mortgage-money the decree-holder 
might take possession at once and recover the balance o! his costs afterwards. The 
case before me is neither a redemption nor a pre-emption case. The decree under 
execution was passed in a suit for possession of property and cancellation of a document. 
It was decided that the plaintiff must pay the sum of Rs. 37-8-0 as a condition of 
obtaining relief. It seems to me that there is no difference in principle between the 
present case and the reported cases to which I have referred. It would be absurd to 
compel the decree-holder in a case like this to pay the money into Court when he would 
be entitled to take it out again immediately afterwards. An attempt is made by the 
appellant to distinguish the cases cited above upon the ground that the decree-holder 
was not entitled to costs unless and until he paid in the sum of Rs. 37-8-0, It was also 
contended that the two amounts should not be set off against each other because the 
amount payable by the decree-holder was payable to only one of the judgment-debtors 
whereas the costs awarded to the plaintiff were payable by all the judgment-debtors. I 
find that both these matters were dealt with fully in the case in the Allahabad High 
Court above-mentioned and I need add nothing to what was said by the learned Judges 
in that case with which I entirely agree, I dismiss this appeal with costs.” Bam Nidh 
. V. TuUM Ram, 6 0.0. 23 (24, 25). See also, on this point, Doe Saran Sahu v, Moti Bai^ 
II O.W.H, (Journal portion) LXXV, noted mpra^ 
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MLOunt due from Mm' to the trust, and the ■ trustees' therefore, can 
set' off the costs payable by them against the amount due from 

His solicitor cannot be in a better position than he is himself, 
and has no lien on such costs. 

Sejiofiof Courts of equitv, following the law, will not generally allow 

JOIBI debt as l i j i i. • f j. j - l ^ i £ 

against sepa-^ Set off 01 a ]omt debt against a separate deot, or conversely, oi a 

rata debt. separate debt against a joint debt ; or, to state the proposition more 
generally, they will not allow a set off of debts accruing in different 
rights. But special circumstances may occur, creating an equity, 
which will justify even such an interposition. 

In equity, the solicitor’s lien is only upon the balance of costs 

agectedby arranged according to the equities of the parties. 

soiioitiox’s 

lien,: . ' ^ ^ — 

(ii-a) Harr aid, In re; Wilde v. Walford, 33 L.J. Oh. 506; 61 L.T. 441, O.A. 
[reversiDg 31 W.R. 318 (Eng.)]. 

(45) Harrald, In re, Wilde v. Walford, 53 LJ. Oh. 505 ; 51 L,T. 441, C.A., ravers- 
jng 31 WrR. 318 (Eog.). As to the costs of the trustees incurred in recovering such 
amount, see the same case Barrald, In re ; Wtlde v. Walford, 53 L.J. Cb. 605 ; 51 L. 
T. 441, 0- A., revensingSl W.R, 318 (Sag.). 

(46) Story’s Equity Jurisprudence, 8th Ed. (Boston) 1861, Vol. II, S. 1437, p. 663. 

Thus for example a joint creditor fraudulently conducts himself in relation to the 

separate property of one of the debtors, and misapplies it, so that the latter is drawn in 
to act digerently from what he would if he knew the facts, that will constitute, in a case 
of bankruptcy, a sufficient equity for a set og of the separate debt, created by suchmisap» 
plication against tbe joint debt. So, if one of the joint debtors is only a surety for the other, 
he may, in equity, set oS the separate debt due to his principal from the creditor; 
for in such a case, the joint debt is nothing more than a security for the separate 
debt of the principal ; and, upon equitable considerations, a creditor who has a joint 
security for a separate debt, cannot resort to that security without allowing what he 
has received on the separate account for which the other was a security, Indeed, 
it may be generally stated, that a joint debt may, in equity, be set off against a 
separate debt, where there is a clear series of transactions, establishing that there 
was a joint credit given on account of tbe separate debt. The authorities upon this 
question are considerably examined, and the following results arrived at, in a late case. 
The genera! rule, in equity as well as at law, is, that joint and separate debts cannot 
be set off against each other. But while at law the rule admits of no exceptions, and 
the parties to the record only will be regarded, a Court of equity will, in a case of insoi- 
vency, regard the real parties— *those ultimately to be affected by the decree — and 
allow a setoff of demands in reality mutual, although prosecuted in the name of others 
nominally interested. Courts of equity exercised a jurisdiction over the subject of set 
off previous to the enactment of the statutes upon the subject ; and their jurisdiction 
does not in any manner depend upon these statutes.” See Story’s Equity Jurispru- 
dence (Boston), 8th Ed., 1861, Vol. II, Oh. XXXYIII, Ss. 1437 and i437-ffl, pp, 66S, 
664 ; Blake v. Langdon, 19 Yt, B. 485. 

(47) Taylor v. Popham, 15 Yes. 72, 
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Hence, costs receivable and payable by two parties may be 
ordered to be mutually set-off without regard to the lien of the 
solicitorsJ^^^, 

Where a decree directs mutual payments between the parties 
to the cause, the lien of the solicitor does not extend to all sums 
coming to the credit of his client, but only to the ultimate balance 
to be paid to him in the suit. 1^9) 

By an arbitrator’s award in an action, the plaintiff was ordered 
to pay a sum of money to the defendant, and the defendant was 
ordered to pay the plaintiff a part of his costs when taxed : — Keld^ 
that the defendant was entitled to have the debt set-off against the 
taxed costs, and that the right of set-off in such a case was not 
interfered with by the ordinary solicitor’s lien for costs. (^0) 

Where a party in a suit has a right of set-off it has priority over 
the lien of the solicitor, which is always subject to the equities 
between the parties. 

It has however been held that 0. LXV, r. 14, of the Eules of 
the Supreme Court in England allowing a set-off for costs notwith- 
standing the solicitor’s lien, applies only to costs in the same pro- 
ceeding. 

A successful defendant’s costs will be set-off against the costs 
of the plaintiff, without regard to the lien of such plaintiff’s solicitor, 
if it be shown that the solicitor is substantially the plaintiff in the 

cause. (S3) 

(48) CatUll V* Simons, 6 Beav. 304. 

(49) Bawtree v. Watson, 2 Keen 713 and Verity v. Wylde, 4 Drewry 427 oifeed in 
Brijo Nath Dass v. Juggernath Bass, 4 O.L.K. 122 (123) = 4 C. 742. Sqq Ex parte 
Oleland, L.R., 2 Cb. App. 808 and In re Bank of Einduetan, L.R. 3 Oh, App. 125 
cited in Brijo Nath Dass v. Juggernath^ 4 0. 742 = 4 CX.R. 122 at p. 123 as to whether 
the lien of a solicitor on a sum due or payable to his ciieot prevents a set-oS against a 
sum due from his client. Costs incurred in the same suit or proceedings, though pay- 
able under difiareot orders, may be set-ofi against each other; and this right of the 
parties is not aSeoted by the solicitor’s lien. Roberts v. Buee, 47 L.3'. Ch, 414 ; 8 Oh, 
I). 198. It has however been held that, “ the lien of the plaintifi’s solicitor upon the 
debt and costs recovered in the cause must be satisfied before the defendant is entitled 
to set-off the costs recovered by him in another cause against the plaintiff,” Randle v. 
Fuller, 6 Term. Rep. 456 ; 3 R.R. 230; and see Qlaister v. Eewer, 8 Term. Rep. 69, 

(50) Pringle v. Gloag, 48 L.J. Oh. 380; 10 Ch. D. 676; 40 L.T. 512 ; 27 W.R. 
574 (Eng.). 

(61) Jenner v. Morris, 11 W.R- 943 (Eng,), 

(52) Hassell v. Stanley^ 65 LJ, Oh. 494 ; (1896) 1 Ch. 607 ; 74 L.T. 375 ; 44 W.R, 

(53) PoQOck V, O'Shaunessy, 6 A. & B, 807, 


262 


IiAW OF COSTS, IN BBITISH INDIA. 


[Ohaf. 


A liquidator is not entitled to make any payment to his solicitor 
without the sanction of the Court ; nor may such solicitor: set-off hiS' 
costs against funds recovered through his own exertions. All such 
moneys must, in the first instance, be paid into Court.l^^) 

It is in the discretion of the Court to allow a set-off of damages 
against a balance of costs due to a defendant who has succeeded on 
a counter-claim. 

S6t‘0ff and A defendant-alien enemy cannot during hostilities prosecute a 

or claim the benefit of set-off.(55) 

alien enemy. 

Calculation^ If there is a set-off on account of costs, interest should only run 

case o! set-ofi after the set-off has been deducted.^^^) 
o! O'oets, 

Set ofi of The execution of a decree or order for costs by way of attach- 

not^affe^feed^* ment or otherwise does not deprive the party applying for such 
oJdecSror^ execution of any lien or right of set-off he may possess for the pay- 
order. ment of such costs. (^7) 


costs— Eight set-off costs is unaffected by the fact that the party 

not afieofced against whom it is claimed has employed different solicitors at 
various stages of the litigation in respect of which the costs have 
solicitors at been incurred. 


various 

stages. 


{54} In re Union Cement and Brick Co», 26 L.T. 240 ,» 20 W.R. 361 (Eng.). 

(54^a) Meynell v, Morris, (1911) 104 L.T. 667. 

(55) Robinsons Co, v, Continental Insurance Co,, etc,, [1915] 1 E.B. 165. 

(56) Amamit AH v. Mt. Bindhoo, 13 W.E. 188. 

(57) Bawtree v. Watson, 2 Keen, 713 ; 7 L.J. Oh. 183. 

(58) Roberts v. BueCt (1878) 8 Oh, D. 198 ; Cattell v. Simons, (1843) 6 Beav, 304 ; 
Westacoit v. Bemn, (1891) 1 Q.B. 774 ; Hassell v. Stanley, (1896) 1 Oh. 607 ; Gf., how- 
ever, Bussell v, Russell, (1898) A.O. 307. On the subject-matter of this chapter see 
generally Story's Equity Jurisprudence, 8th Ed. (Boston), Chapter XXXYIII, Ss. 1430— 
1444, pp. 655—669. American Oyolopsedia pf Law and Procedure, YoL XI, pp, 143—146, 


CHAPTEE IX. 

EFFECT OP TENDER ON THE AWARD OP COSTS. 

Effect of tendeE— -Desire of Courts to discourage unnecessary litigation. 

Legal tender, what is. 

Principle of the plea of tender. 

Proof of tender. 

Essentials of valid tender. 

Tender must be such as to bind the party tendering. 

Tender must extend to all that the plaintiff can demand as of right. 

Tender, when made after commencement of action, must also include costs 
incurred till then. 

Tender must be of the whole sum due — Inclusive of costs. 

Tender must be specific. 

Tender must not be clogged with improper conditions. 

Tender coupled with demand of receipt not improper condition. 

Tender with a demand for a receipt in full of all demands — If proper. 

Tender must be legal. 

Tender to be made to the creditor or a duly authorized person. 

Tendered money should be produced “-Mere notice not su^cient. 

Tender must be such that the creditor can have reasonable opportunity of seeing 
that it is good and complete. 

Tender must be made in the current coin of the realm. 

Tender by cheque — Waiver of objection. 

Tender must be a continuing one. 

Subsequent demand, effect of. 

Tender by post. 

Tender by letter of mortgage money, not good tender. 

Tender of part of debt. 

Tender of one of several distinct debts. 

Tender of larger amount than what is due. 

Tender under protest. 

Tender in case of debt due under an account. 

Tender through Court— Deposit. 

Tender and deposit— Difference between. 

Tender of decree amount into Court— Time of tender. 
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Tender before siiii! musfe be followed by payment into Oonrt after suit. 

Tender also slops interest. 

Tender, when refused j person tendering may retain tbe money in his own bands® 
Tender, defence of, cannot be pleaded in an action for unliquidated damages. 


ESeot of 
tender-—, ; 
Desire of 
Courts to 
discourage 
unnecessary 
litigation. 


As has already been seen '*in coming to a decision on the 
question of costs, the Court is frequently governed by its wish to 
discourage unnecessary litigation ’’(i) . 

Thus, if a plaintiff proceeds with a cause after he has received 
a complete offer or tender of all that he is entitled to, the Court, in 
the exercise of its discretion respecting costs, will, as a punishment 
for the unnecessary litigation, refuse him the whole or a portion of 
the costs of the action so also, if a defendant has, by impro- 
.perly refusing an offer made by the plaintiff, caused the litigation, 
he may be ordered to pay the costs of the action. ^3) 

Iiegalleuder A ‘‘ tender ” is an offer by a debtor, or other person who is 
wbat Is. under an obligation, to pay such debt or perform such obligation, 
the actual payment or performance being prevented by the refusal 
of the creditor or person entitled to performance to accept the same. 
The tender of a debt does not operate to extinguish the debt. The 
debtor remains liable to pay whenever he is called upon to do so. 
But the tender operates as a bar to any claim for subsequent- 
interest and costs, and constitutes a good defence to an action for 

(1) See Daniell’s Chaucery Practice, 7th Ed., pp. 971-973, VoL I, 1901. As 
to tbe subject-matter of this chapter, see Bao. Abr. “ Tender Morg. and Wurtz on 
Costs 161—164; ; Seton on Judgments and Orders ; Encyclopsedia of the Laws of 
England, 2nd Ed., Vol. XIV— “ Tender ; ” Halsbury’s Laws of England — “ Tender ; ” 
Bullen and Leake’s Precedents on Pleadings, 3rd Ed , p. 693 •, Wait on Actions and 
Damages, Voi. VII, p. 592, etc. ; Yearly Practice, Notes under 0. LXV ; Annual 
Practice, Notes under O. LXV ; American Cyclopasdia of Law and Procedure, VoL XX, 
pp. 76, 77. 

(2) Millington v. Fox, 3 M. & 0. 338, 353, 354 ; Meder v. M^Croady, i Moil. 113 j 
Mamttney v. Graham, 2 R, & M. 353; Holden v. Kynaston, 2 Boav. 204, 206; Williams 
V, Thomas, 2 Dr. & Sm. 29, 37 ; M* Andrew v. Bassett, 10 Jur. N.S. 492 ; Moet y . 
Bcuston, 33 Beav. 578 ; Chester v. Metropolitan By, Go , 11 Jur. N.S. 214 ; Eosken v. 
Sincock, 11 Jur. N.S 477 ; Barmer v. Priestly, 16 Beav. 569 ; and see Morg. and Wurtz, 
102, 103 ; and see observations of Ld. Westbury, L.C. in Edelst&n v. E., 1 Da. 0. J. 

S. 185; but see Wainwright v. Sewell, 11 W.R. 560 (Eng.) ; and Colburn v, Simms, 
2 Ha. 54B, 561, where plaintiSs were only refused the costs incurred after the tender ; 
and sea Williams v. Sorrell, 4 Ves, 389. 


(3) Torrance v. Bolton, 8 Ch. 118. 
Vol. L (3901), p. 97L 


See DanielPs Chancery Practice, 7th Bd., 
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the debt ; the debtor being entitled to be put in the same position 
as if the tender had been accepted.^ 

The principle of the plea of tender is, to use the language of 'Pn^mple o! 
Justice Clifford in Colby v. Beed,^^) that the defendant has always tender!^ 
been ready to perform the contract, and that he did perform it as 
far as he was able, by tendering the requisite money, the plaintiff 
himself having prevented a complete performance by his refusal to 
accept the tenderJ^l That principle is substantially embodied in 
S. 38 of the Indian Contract Act, and was recognized by the Judicial 
Committee in Buta v. Municipal Gojnmittee of LahoreS"^) 


A tender, like any other allegation of fact, must be proved by Psoof of 
the party relying upon it for exemption from costs, by adducing 
proper evidence thereof. But, the Court may sometimes look into 
certain matters for the purpose of finding whether the tender was 
validly made or not which it may not generally look into for the 
purpose of deciding on the merits of the caseJS) Thus, letters 
written “ without prejudice ” have, in some cases, bean looked into 
by the Court for the purpose of deciding the question of the validity 
of an alleged tender. (9) 

The offer or tender, whether made by the plaintiff ondefendantEBseniiak of 

must be such, as, if accepted by the other party, will become bind- -^.^ender 

ing on the party offering. Thus, where the defendant’s solicitor 

wrote to the plaintiff’s solicitor stating that he was prepared to the party 
^ ' tendering,. 

(4) Manning v. Burgess, {1663) 1 Oh. Gas. 29 ; 22 E.B. 678 ; Dixon v. Clark, (184.8) 

S G.B. 366, 377 ; 75 R.H. 747. Any costs subsequently incurred would be decreed to 
be costs unnecessarily incurred, and to which the party incurring the same would not 
be entitled, ** So where a party to a contract does all that is necessary on bis part to 
perform bis obligations thereunder, and the complete performance is prevented by the 
other contracting party, such tendered performance is equivalent to actual performance 
for the purpose of maintaining or defending an action for the specific performance of 
the contract, or for damages for breach thereof.” Encyolopseiia of the Laws of 
England, Yol. XIV, p. 50. 

(5) (1878) 9 Otto. U.S. 660. 

(6) See, also, Bullen and Leake on Precedents of Pleadings, 3rd Ed., p. 693. 

(7) 29 0. 864 at pp. 862 & 870. See, also, Enoyolopsedia of the Laws of England, 

2nd Ed., Yol. XIY, p- 50. N.B,—The application of the above principle to the case of 
landlords and tenants, has not been abrogated by tbe Bengal Tenancy Act. Jagat 
Tarini Dasi v, Nabagopal Ghaki, 5 O.L.J, 270 (285) = 34 C, 305, 

(8) See Danieii's Chancery Practice, 7th Ed,, Yol. I, p. 972. 

(9) Thomas v. Williams, 2 Dr. & Sm. 29 (37) ; Woodward v. Mast Coast Railway 
Co., 1 Sm, N.S. 899. 

(10) Trotter v. Maclean, 13 C,D. 574 ; and see Mennmy v. Day, 55 L.T. 161 ; 

Birmingham Land Co, v, L, ^ Y. W* Rly* Co?, 36 C.D, 650 J 40 C«Di 268. 
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advise ttie defenaanli to settle on certain terms, it was held that the 
letter was not such an offer as would be binding on the defendant, 
because he might have declined to follow the advise of his solicitors. 
Consequently such a letter was held not to constitute a valid 

tender.^^h 


Tender must 
extend to all 
tliat the 
plaintiS can 
demand as .of 


The tender by a defendant, in order to constitute a valid tender, 
must extend to all that the plaintiff can demand as of right. Unless 
this is done, the tender would be of no effect. Where a tender falls 


right. short of this, whether in the nature of the relief sought or in not 
offering the costs of the plaintiff incurred by the plaintiff up to the 
time of the tender, the Court will not deprive the plaintiff of his 
costs for not accepting such an insufidcient tender. (12) 


Teuder when 
made after 
aoramonoe- 
menfc of 
aotion, must 


Where a tender is made by the defendant after the commence- 
ment of an action by the plaintiff, and the plaintiff had actually 
incurred some expenditure before the tender is made, and if it also 


also include appears that such expenditure was proper and necessary under the 
till then, circumstances, the tender to be valid must also extend to the costs 


so incurred. 


The defendant is bound to tender only so much of the costs as 
have been actually expended by the plaintiff. Hence a plaintiff, in 
refusing to accept a tender of the amount due, because the costs do 
not form part of the tender, must be careful to ascertain that costs 
have been actually incurred by him ; otherwise, he will subject 
himself to the payment of any future costs which he may occasion 
to the defendant. 

Tender muBii The tender in order to be valid and effective must include the 
oe-'o! mQ . . 

whole sum whole sum due. It must also include the costs properly incurred up 
^ve”o?costs, tender. Where the Court finds that the amount 


111) Trotter v. Madmn, 13 C.D. 674 ; and see Fennessy v. Day, 55 L.T. 161 ; 
Birmingham Land Go, v. L, S N, W, Bly, Go,, 36 C^D, 650 ; 40 C.D. 263. DanielFs 
Chancery Practice, 7th Ed., Vol. I, p. 971. 

(12) Kelly v. Hooper, 1 Y & C.O.G. 197 (200) ; Qemy v. Norton, 1 De. G & S. 9 
(12) j Jameeson v. Teagne, 3 Jar. N. 8. 1206 ; Trotter v. Maclean, 13 O.D. 574. 

(13) Darnell’s Chancery Practice, (1901), 7th Ed. Vol. I, p. 971. Worral v. Miller, 
3 Anst. 632 ; Collins Go. v, Walher, 7 W.R. 222 (Eng.) ; Burgess v, Hills, 26 Beav. 
244 ; Burgess v, Hately^ 26 Baav, 249; Wallis v. TV., 4 Drew. 458 ; M^Andreto v. Sd;ssei>^, 
10 Jur. N.S. 492 ; Hudson v. Bennett, 12 Jar, H.S. 619 ; but see Ld. Kensington v. 
Metropolitan Bly* Go,, 14 W.E. 754 (Eng.) ; Beatley v. Newton, 19 C.D. 326. 

(14) Henning v. Willis, 2 Gwill. 898; -Beames on Costs, 43, Sea DanielPs 
Chancery Practice, 7th Ed. (1901), Vdl. p, 971. 
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actually tendered is less tiian the amount found due, the party 
relying upon the tender -will not be exempted from the payment of ,, 
costs. 

It is also another essential condition of a valid tender that 
must be specific both as regards the amount and as regards 
admission of the extent of the liability of the party tendering.!^®) 

Thus where the defendant tendered a larger sum than what 
was actually due from him, but coupled it with a direction that the 
plaintiff should take out of it such a sum as was actually due to him, 
it was held that the tender was not good.(i7) 

A tender, in order to exonerate the party tendering from Tander must 
liability to the costs of the action, must not be clogged with any 
improper conditions {i,e.,) conditions which the party tendering 
no right to impose. (18) Thus where an executor, although he had 
offered to pay a legacy, given in trust for the testator’s daughter 
for life, and afterwards to her children, had qualified his offer by 
insisting that it should be laid out in such security as he should 
approve of, the Court ordered the costs to be paid out of the testa- 
tor’s general estate to which the executor was entitled as residuary 
legatee; the order of the Court being based on the ground that the 
executor had no right to add such a stipulation to his offer.d^) 

Thus a tender of the mortgage debt by a person who has 
entered into a contract for purchasing the equity of redemption is 
not valid if conditional on the delivery to him of the title deeds.( 20 ) 

A condition attached to a tender that certain documents to which 
the debtor is not entitled should be returned to him vitiates the 
tender.(2i) The following extract from the judgment of Mookerjee 
and Beachcroft, JJ,, in the course of the judgment in Chand v. 
Narendra,&'^“^) may well be noted not only as containing a clear 
statement of the law on the subject, but also as being a com- 
prehensive review of the previous case law relating to the point. 

(15) Taylor v. EalU 2 GwilL 594. 

(16) See Drake v. Brooking, 2 Gwiil. 594 ; Rumney v. WilllSi2 Gwiil. 775. 

117) Ibid, 

(18) See Walter v. Patey, 1 Russ. 375. 

(19) Walter v. Paiey, 1 Russ. 375. See Daniell’s Ohanoery Practice, Ed. 

(I90i),Voi. I, p.972, 

(20) Varadarajulu Chetty V, Dhanalakshmi Ammal, 16 

ludf :.Gas. ' 580.;,' ■, ^ ■■ ; ■ 
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“In Huxhani v. Smith, & tender of payment was made upon the 
condition that a particular document should be given up. It was 
held that it was not a legal tender. In Griffith v. Hodges, 
Abbott, C.J., said, “ No man can insist on a receipt in full of all 
demands, and if a man makes a tender of money, insisting at the 
same time on a receipt in full of ail demands, I have no doubt that 
such a tender is bad.” In Gheminant v. Thornton, (24) a person 
called upon his creditor, tendered him ten sovereigns in full of 
his demand. It was ruled by Abbott, C.J., that the tender 
“ was not good, being made in full of the demand.” In Peacock 
V. Dickerson,i^^) the debtor offered the creditor three pounds, three 
shillings and eight pence in cash, which the creditor was willing 
to take in part, but the debtor said that he owed him no more 
and took up the money again and would not let the creditor 
take it in part. Abbott, C. J., said, “ this tender is not good ; a party 
tendering money should tender it without making any terms and 
should leave it still open to the one party to say that more was due, 
and to the other that the sum tendered was sufficient.” In Mitchell 
V. S' jng',(26) Vaughan, B., said, “a tender, to be legal, must be 
unconditional. If the money is put down only on condition that a 
party would take it as a settlement, that is not a good tender. A 
tender clogged with the terms that the money is to be taken as a 
settlement is not good.” To the same effect are the decisions in 
Jennings v. Major, (27) Sutton v. Hawkins, Hastings v. Thorleg,^^^) 
and Robinson v. FerredayA^) It may be observed, however, with 
regard to the case of Hastings v. Thorley,^^^) that it was subse- 
quently doubted by Lopes, J., in Jones v. Bridgman, and a more 
liberal view has sometimes been taken. In Bowen v. Owen,(^^^ a 
tenant sent a person to his landlord with a letter saying “ I have 

(22) 2 Camp. 19 (21) ; 11 E.B, 651 (1809). 

(23) X 0. & P. 419 (1824). 

(24) 2 C. & P. 50 (1825). 

(26) 2 C. & P. 61 (1828). 

(26) 6 C. & P. 237 (1833). 

(27) 8 0. & P. 61, 64 (1837). 

(M) 80, & P. 283 (1838). 

(29) 8 C. & P. 673 (1888), 

S?';:;':l3obAOt&^t- asss). 

(31) 8 0, & P. 578 (1838). ' 

(33) 11 A. & 130 (N.3.) (1847)4 
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sent with the. bearer a sum of twenty-five pounds, five shillings and 
seven pence to; settle one year’s rent of Nautypain ” and the bearer 
informed the landlord that he had the money with him to pay ; but 
the latter refused, saying that there was more than that due. The 
bearer left, but afterwards returned and said that he had a few pounds 
in his pocket in addition to the sum named in the letter ; but the 
landlord again refused, saying there was more due. It was argued 
on the landlord’s behalf that these offers, coupled with the letter, 
amounted only to a conditional tender and the learned Judge who 
tried the case ruled that that was so. But the King’s Bench held 
differently, Erie, J., saying, '' the person making a tender has the 
right to exclude presumption against himself by saying ‘ I pay this 
as the whole that is due to you but if he requires the other party 
to accept it as all that is due, that is imposing a condition, and when 
the offer is so made, the creditor may refuse to consider it as a 
tender.” The cases of Strong v. Harvey, and Foord v. NoUf^^^ 
support the same view. The fundamental principle which under- 
lies them is that the debtor who made the tender sought to impose 
a condition on which, it was held, he was not entitled to insist 
under the Law. We need not consider whether the view taken in 
these cases should be applied in similar cases in this country as 
embodying a rule of justice, equity and good conscience. In so far 
as this Court is concerned, it was ruled in the case oi Jagat Tarini 
Dasi V. Naba Gopal Ghaki,i^^) that a tender is not vitiated because 
a receipt is asked. This is in accordance with the decision in Jones 
V. Arthur, and Bichardso^iv. Jacksonj^^) though a different view 

has sometimes been taken. (39) 


A tender is not vitiated because a receipt is asked for.(^^) 

(84) 3 Biugham 304 (1826). 

(36) 2 D. (N.S.) 617-12 L.J.G.F. 2 (1842). 

(36) 6 O.LJ. 270=34 G. 306. 

(37) 8 DowL 442 ; 69 B.E, 683 (1840). 

(38) 8 M. & W. 291 (1841). 

(39) 1 C. & P. 267 (1824) ; Peake 179 (1793). See fefaa above oases cited and disoussed 
by Mookerjee and Beaolioroft, JJ., inEu§ Ghand v. Narendra, 19 G.W.N. 112 (116-116). 

(40) dec Jones v, Arthur, (1840) 8 Dowl. 442 ; 59 K.R. 833 ; Eichardson v, Jackson, 
(1833) 6 YergeE (Tennessee) 99; 26 Am. Sec. 263 cited and followed by Hooker jee, J., in 
Jagat Tarini Dasi v. Nabagopal Ckahi, 6 C.L.J. 270 (283) —34 C. 306* See, also, Bup 
Ghand v* Narendra, 19 G.W.H. 112. A tenant who tenders rent with a request for a 
receipt in the statutory form, does not seek to impose on the landlord any condition on 
which he is not entitled to insist, and when the landlord refuses to give such a receipt 
and oiders to grant a receipt in a form which would compromise the position of the 
transferee, there is an improper refusal of a valid tender, Eup Ghand v< Marendra, 
19 0-W.N. 112 at p. 113. 


Tender 
coupled 
with a 
demand of 
receipt, not 
improper 
condition. 


'Tender with : 
.aderaand lor 
.areoeipti In 
InJl of all 
demands, if _ 
proper. 

Tender must 
; fee , legal. ■ , 


Tender to be 
made to, I'ha 
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dnly. authori- 
jed ■ person. , 
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should fee 
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A tender is not valid if it is made upon a condition. Thus, if 
a debtor offers to pay a certain sum' provided the creditor will give 
him a receipt in full of all demands, that is not a valid tender of the 
sum offered. (^1) 

If a tender is not legal the Court will not support it ' ; 'Uoi: 
will it supply a defect in a tender against a rule of law, unless, 
perhaps, where fraud is used to prevent its operation.” (^‘2) 

A tender of payment to be valid must be made to the creditor 
or to a person duly authorized to receive payment on behalf of the 
creditor. 

tender to an agent who is authorised, or held out by the 
principal as having authority, to receive payment of the debt, 
operates as a tender to the principal.^^^) 

The law requires for a valid tender that the money due should 
be produced to the creditor. A mere notice to the creditor of the 


(41) Foord V, Noll, 1842, 2 DowL N.S. 614 ; Griffith v. Hodges, 1824, 1 Oar. & P. 
419 ; Glasscott v. Hay, 1803, 5 Eap. 48 ; S R.B. 828 ; Higham v. Baddely, 1820, Gow. 
213* In Finch v. Miller, 1848, 5 O.B. 428 } 75 R.K, 774, a tender of a quarter’s rent, 
coupled with a demand of a receipt to a particular day, there being a contest between 
the parties as to whether there was one or two quarters’ rent due, was held invalid. 
So, where a tenant in tendering a sum of money said, “ I tender you £21 in payment 
of the half year’s rent due at Lady Day last,” it was held that it was not a good 
tender, because by accepting the money, the landlord would admit that the sum 
amounted to half a year’s tmt {Hastings v. ThorUy, 1888, B Car. & P. 573). So, an ofier 
to a creditor of a certain sum “ in sattlsment,” or ** In full of his demand,” or to be 
accepted as the whole balance due,” or otherwise made in such terms that the creditor, 
by accepting it, is required to make an admission, is not a legal tender {Cheminant v, 
Thornton, 1825, 2 Oar. & P. 50 ; Strong v. Harvey, 1825, 3 Bing. 304 ; Evans v, 
Judkins, 1815, 4 Camp. N.P. 166 ; Mitchell v. King, 1833, 6 Gar. & P. 237 ; Peacock v. 
Dickerson, 1825, 2 Car. & P. oln ; Sutton v. Hatokins, 1838, 8 Car. & P, 259). But this 
principle does not apply unless the terms in which the ofier is made require the creditor 
to admit that no more is due. Thus, a tender is not vitiated by the person making it 
saying that “it is more than is due, but you may have it,” or that it is all he admits 
to be due, if he does not require the other party to accept it as the full amount due,” 
EoUnson v. Ferreday, 1839, 8 Car. & P. 762 ; Bowen v. Ozoen, 1847, 11 Ad. & E.N.S. 
130 ; 76 E.E. 306 ; Henwood ?, Olivery 1841, 1 Ad. E.N.S. 409 ; 55 R.B. 290 ; Thorpe v. 
Burgess, 1840, 8 Bowl. P.G. 603 ; Enoyolopasdia of the Laws of England, Yol. XIY, 
p. 52 (53). 

(42) Per Ld. Hardwicke, in Gammon v. Stone, 1 YesrS. 339. Daniel’s Chancery 
Practice, YoL I, 7th Ed. (1901) p. 972. 

(43) Ishan Chandra Boy v. Khaja Assanulla, 8 B.L.B. 537, Note. 

v" (44) Moffat V, Parsons,. (1814), 6'-.Taim»-307;;,16 R»Bt 506* Eaoyolopsodia. .of the. 
Laws of England, 2nd Ed., YoL XIY, p* 64. , ■■ 
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payment of the principal to a third party is not snfficient for the 
purpose of exonerating the debtor from the costs of the action. (^5) 

Thus, when money due on a- prior mortgage was deposited by 
the mortgagor with a puisne mortgagee, who sent a notice to the 
prior mortgagee to receive payment of the amount deposited with 
him, but no money was actually tendered for payment, nor was it 
deposited in Court when the prior mortgagee filed his suit, it was 
held, that the tender was not sufficient, to exonerate the defendant 
from liability for costs, and that the interest on the prior mortgage 
did not cease to ran from the date of the notice. (^6) The money 
must be actually produced, in order to constitute a legal tender, 
except where such production is expressly or impliedly dispensed 
with.(^7) 

An offer or tender to be valid under S. 38 of the Contract Tender must 
Act must be such that the promisee must have a reasonable oppor- 
tunity of seeing that the thing offered is the thing which the can have 

I* € Q 

promisor is bound by his promise to deliver.1^8) opporfcunity 

\ ..of 'Se^inig 

it ia good and 

(46) Muhhand v. Babaji, 1 Bom, L.R. 841. complete. 

(46) Bura Bam v. Nnr BtiMsh, 116 P.L.E. 1902, 

(47) Thomas V. Evans, (1808), ID East, 101; lOB.E, 229; Dichinson v. Shee, (1801), 

4 Esp. 68 ; “ where a debtor told bia creditor that he would pay him so much, and put 
his hand into his pocket to take out the money, but, before he was able to produce it. 
the creditor left the room, it was held that there had been no tender, (Leatherdale v, 

Sweepstone, (1828), 3 Car, & P. 342 ; 33 E.E. 678 ; and see Glasscoti v. Day, (1803), 

5 Esp. 48 ; 8 E.E. 828 ; Bmham v. Smith, (1809), 2 Camp. H.P. 22; 11 E.B. 651 ; 

Kraus v. Arnold, (1822), 7 Moo. K.B. 59). So, if a debtor goes with money in hand to 
pay the debt, and upon asking if the creditor has a receipt stamp, receives an answer in 
the negative, but does not actually offer the money, that is not a tender [Byder v, Town^ 

Bsnd, (1825), 7 Dow. & Ey. 119). But, where the debtor actually produces some money, 
and offers it to the creditor, telling him the amount which he so offers, that is a 
sufficient tender, though the money consists of coins twisted up in Bank notes, which 
are not opened in the presence of the creditor (A Zeaiatsider v. Brown, (1824), 1 Car. & P. 

288). And if a debtor tells his creditor that he has come to pay him so much money, 
mentioning the amount, and the creditor says that it is of no use offering it, because he 
cannot take it, the actual production of the money is dispensed with (Ex parto Da/nha, 

(1852), 2 Be. G, M. & G. 936 ; 42 E E. 1838; Finch v. Brooh, (1834), 1 Boo. 70 ; 41 B. 

B, 695; Black v. Smith, (1796), 1 Pea. 88; 3 E.E. 661; Barding v. Davis, (1826), 2 Oar, 

6 P. 77; 31 E.E, 654; Douglas v. Patrick, (1790), 3 T.E, 683 ; 1 E.E. 793). So where, 
in an action for the non-delivery of a cargo, it was proved that the shipmaster demand- 
ed a larger sum for freight than was due. and intimated that it was useless to tender 
a smaller sum, as it would be refused, it was held that those facts amounted to a 
constructive waiver of a tender,” The Norway, (1865), 3 Moo.^P.G.N.S. 246 ; 16 E.E. 

92. EnoyclopEedia of the Daws of England, Vol. XIV, p. 51. 

(48) BahapatM Pillai V , Vanmahalinga Pillai, 26 M.L.J. 331 (341)™ (1914) M*W* 

N. 266«23 Ind. Oas, 681. 
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Ifc is also necessary to observe that a tender, to be valid, must 
be made in the current coin of the realm. 

In this country, under the Indian Coinage Act,(^9‘^) the Indiam 
Paper Oarrency Act, and the Indian Coinage and Paper 
Currency Act what constitutes legal tender is defined ; it includes 
coins and currency notes. 

It is clear, that a tender by cheque is not a legal tender. It is 
•well settled, however, that, when a tender is actually made, but in 
a currency different from that required by the law, for instance by 
a cheque on a banker, the objection to the form of the tender may 
be expressly or impliedly waived by the creditor ; and he will be 
deemed to have waived the objection, if he rejects the tender on the 
ground of the insufficiency in amount or on some other ground, 
without making any objection to the legality of the tender in point 
of quality. This was laid down in Polglass v. Oliver, (50) in which 
the earlier authorities were reviewed. Mr. Baron Bayley observed 
that '' if he objects to accept the sum tendered because it is in paper, 
what he is not bound to receive, he gives the party tendering an 
opportunity to make his tender in coin ; but if he puts his refusal 
upon a different ground, he waives the objection as to the quality 
of the tender. There is reason and good faith in this decision ; for if 
he objected expressly on the ground of the quality of the tender, it 
would have given the party the opportunity of getting other money, 
and making a good and valid tender ; but, by not doing so, and 
claiming a larger sum, you delude him.(5i) 


(d9) Wad6*& Case, (1801) 5 Co. Eep. 114a ; Polglass v. Oliver, (1831), 2 Or, & lar, 
15 ; 87 B.R. 623 ; Knox v. Lee, (1870) 12 Wallace (U.S.) 457, 

(49-a) Act XXIII of 1370, 8s. 12-15. 

(49-6) Act XX of 1882, B. 16. 

(49-c) Act XXn of 1899, Ss. 2 & 3. 

(60) Polglass v. Oliver, (1831), 2 Or. & ler. 15 ; 37 R.B. 623. 

(61) Jagat Tarini Dasi v. Nabagopal ChaMt 5 C.L. 270 (282). These observations 

may be appropriately applied to the oase of Jagat Tarini Dasi v. Nabagopal Chahi, 6 
O.L J. 270 ; there the defendant ofiered to pay in cash or by cheque, whichever might 
ba acceptable to the plaintifi, and it was also proved, that, on previous occasions of 
payment of rent for this property,. payments by cheque had been uniformly accepted. 
To the same efieot are the oases of Jones v. Arthurs (1840), 8 Dowl. 442 ; 59 B.B. 833, and 
Ball r* Stanley, (1833) 5 Yerger (Tennessee), 99; 26 A, Sac. 263, where the tender was 
by a cheque, and Came y, OouUon, (1863) 1 H. & C. 764, where the tender was by 
banker’s bill payable at sight, (See also Ward v. Bmiih, (1868) 7 Wallace U.S. 447). 
The same ftew has been impliedly adopted ,in Calcutta High Court Inihe oase of 
Bolm Chand7, Moulard, (1878)'A'C;472-\;’: : ' , • , 
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The tender or offer, in order to be effective and to exonerate “sst 
the party tendering from his liability to costs which he would 

otherwise incur, must be a continuing one.f52) 

Thus, where a creditor after first refusing to accept a proper Subsequent 
tender, subsequently demands payment of the sum tendered before 
payment, a debtor who makes default in payment at the time of the 
subsequent demand cannot rely on his original tender as a ground 
for exemption from liability to costs.(S3) But, in such a case, the 
subsequent demand, in order to do away with the effect of a tender, 
must be made by the creditor himself, or by some person who is 
authorised to receive payment and give the debtor a discharge ; and 
an unauthorised demand cannot be ratified by the creditor so as to 
defeat a plea of tender urged as a ground for exemption from 
costs. (54) 

An offer by post to pay the expenses of executing a sale-deed Tender by 
is not a legal tender of those expenses.(55) The English and Indian 
Cases have established that a mere offer by registered post letter to 
deliver something or rather, or the expression by a letter of 
willingness or readiness to deliver, is not a proper offer. As 
Shepherd,!., says in his Commentaries on the Indian Contract 
Act, “ A sufficient tender of money is not made if the money is 
locked up in a box, nor of goods if they are enclosed in a cask, 
which the other party is not allowed to open,”(55-<i) Eollowing 
that analogy, a mere offer by posted letter that the defendant is 
ready to execute a release without having a document of release 
ready to be delivered is not a proper offer. (56) 

An offer by letter of the amount due on a mortgage is not a Teudet by 
good tender within the meaning of S. 84 of the Transfer of 

— : — . — money, not 

(52) See SabapatU Pillai v. Vanmahalinga Pillai, 26 M.L.J. 331 (S42) = 15 M.B. 

T, Q06 = (19U) M.W.N. 266 = 23 Ind. Oas. 681. 

(63) See Hayward v. Bagnet (13 2) 4= Esp. 93 ; Dixon v, Clark, (1848) 5 O.B. 366 ; 

(64) Coles V. Bell, (1808), 1 Camp. H.P. 478n ; 10 R.B. VSln ; Coon v, Callaway^: 

(1794), 1 Esp. 115. An application to one of two joint-debtors for payment of the debt 
is, however, sufficient to render a previous tender unavailable in an action against them 
jointly. Peirse v. Bowles, (1816), 1 Stark. N.P, 323 ; 18 R.E, 775. 

(55) feefayyav.8ivayya,21M.,ljJ, 482. 

{56'a) See Sabayathy Pillai v. Vanmahalinga Pillai, 26 M.L. J. 331 at p. 341, 

(56) SahapatH Pillai v, Vanmahalinga PUlait 26 M.LJ. 331 at p. 341-16 H.E.T, 

206 «* (1914) M.W.H. 266=23 Ind. Oas. 681. 
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Property Aci ■ It is necessary that , the money should' be. actually' 
produeecl, unless it could be shown that the,, person entitled . to 

,, receife the money has waived this condition j57i , 

,Teiiier of A tender of only a part of what is due is bad and ineffectual. 

piirt'o,! iebi, 


(57) CMtG/n Das V. Goblnd Saran^ 12 A.Ii.J, 111. Tba following observations of 
His Lordship Chief Justice Eicbards, in the course o,f the Judgment in the above case 
may also be noted We are clearly of opinion that the oier by letter was not a good 
tender within the meaning of S. Si of the Transfer of Property Act, It is necessary 
that the money should have been actually produced unless it could be shown that the' 
person entitled to receive the money had waived this condition (See W.barton’s Law 
LeiicoHj 10th Ed,, p. 747, and Fisher on Mortgages, 6th Ed., para. 1506). The same 
view has been taken by the Bombay High Court in the case of Kmmya Naik v. Devapa 
Budra Naiht 22 B. 440. It is thus clear that the letter cannot be regarded as. a tender 
within the meaning of S. 84 of the Transfer of Property Act, The appellant is, 
therefore, not entitled to claim relief from the mterest after the date of the letter. 
With regard to the costs in the suit something might be said if the appellant had taken 
steps to redeem the property immediately after he made the ofier to pay it. He did not 
do so and the plaintifi had to bring the present suit. We -accordingly dismiss the 
appeal with costs.” Chetan JDas v. Gobind S^ran, 12 A.LiJ, 111 at p. 112. As to 
tender of mortgage debt see Venkaiesvaradu v. Bala Tripur asmdari, (1915) M,W.N. 
763 ; Mala Din v. Ahmad Ali, 24 Ind. Gas. 874 ; Mahomed Mozaffer AU v. Asm/ AU, 
26 Ind, Gas. 93, In re Achaili Sankaran, 29 Ind. Gas. 686; Yaradarajulu Cheity v. 
Bhanalahslimi Am?nal, 16 M.L.T. 365 ; Thegaraya Eeddy i, Yenkatachala PandUhaHi 
31 M.LJ. 648. 

(58) Baji Abdul Bahman v, Haji Noor Mahomed^ 16 B, 141 referring to Dixon v^ 
Clarht 5 O.B»365; 16 L.J.C.P, 287; see also Diga7nbar Das v, Harendra Narain 
Panday t 11 C.L.J, 226 at p. 234 = 14 G.W.N, 617 = 5 Ind. Oas, 165. Under a mortgage- 
deed taken to secure the re-payment within three years of a sum of Rs. 16,000 advanced 
by the plaintiff, with mterest at 15 per cent, from the 2nd July 1874, the date of the 
mortgage, it was stipulated that interest should be paid every six months, but that if a 
year’s interest should be unpaid, than the whole amount due for principal and interest 
should become payable at once ; and also that the mortgagor might, after payment of 
interest, pay towards satisfaction of the principal any sum not less than Rs. 1,000. The 
first, year’s interest was allowed to get into arrear, but in September 1875, the defendant 
went to the plaintiff with Rs, 19,000, a greater sum than was due for principal and 
interest and told him to repay himself from that sum. The offer was refused and the 
plaintiff thereupon brought a suit on the Oth July 1877 for Rs. 16,000 with' interest 
from the date of the mortgage to , the date of -the suit and subsequent intere.st. 

that the tender made by the defendant, although not valid according to Eoglish Law 
was valid under S. 38 of the Indian Contract Act. Per Wilson, J.—S. 38 of the Indian 
Contract Act substantially requires that there should be a genuine and unoonditional 
offer, in case of payment, to pay nneonditionally at a proper place, made by a person 
ia.a position to pay. . Kanye Lall Khan v. Khetter Money Dome, 5, C.L.R. 105. .Where; 
the defendant tendered, before suit, only a part of the amount claimed by the plaintiff, 
In satisfaction of the entire debt, it would not be a legal tender, so that the' amount of 
the entire claim, and not' the difference .between the ■ sums claimed and tendered, would 
decide the/omw in which the plaintiff could sue and the costs to which, in consequence 
he would be entitled. Ckunder Gaunt Mooker fee y. Moo Nath Khan, 3 G, 468 = 1 0. 
LfR. 470 "referred to in BromhomoyeeY^ Kashi Ckunder 8e% 10 O.L.J, :9l, ", ^'..'v 
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A tender of one of several distinct debts is valid with regard to Tender of one 

. . of several 

that disttoot: debts, 

A tender of a larger amount than is due is a valid tender of ' : 

what is due, if no change be required but a tender -of a larger amount than 

sum, out of which the tenderer requires change, is not a legal tender 

of a smaller sum ; because a creditor is not bound to give changeJ^^) 

It is open to a party to make a tender under protest, especially 

if it does not impose any conditions, (^2) 

The words ^*under protest’' merely import that the debtor does 

not acquiesce in the creditor’s demand, and does not mean to 

preclude himself from recovering the money back again if he 

can. 


(59) Sae Eooyolopsadia of the Laws of England, 2od Ed,, Vol, XIV, p, 52, 
Where a person is indebted to another in several distinct sums arising in respect of 
separate matters, a tender of any one or more of those sums is a valid tender, provided 
the debtor states upon what account the tender is made (Bao. Abr,, Tender 

(60) Dmn V. JameSi (1833) =»4 Barn. & Adol, 547. 

(61) Robinson v. Coo/i:, 1815, 6 Taun, 336; 16 B.R. 624 ; Betterhee v. DaDis^ (1811) 
3 Oamp.N.P. 70 ; 13 R.R. 765 ; Brad'y v. Jones, (1823), 2 Dow. & By, 305. If, however, 
the creditor does not make any objection to the tender on the ground of his being 
required to give change, but refuses to receive it because he claims to be entitled to a 
larger sum, he will be deemed to have waived the objection (Saunders v. Graham, IB19 
Gow, 121 ; Cadman v. Lubbock, (1824), 5 Dow. & By, 289. In Bevans v. Rees, (1839), 5 
Mee & W. 306 ; 62 R.R 727, where the defendant, who owed the plaintiff £108, sent a 
person to the plaintiff’s solicitor, who was authorized to receive payment of the debt, 
and that person told the solicitor that he had come to settle the amount due, and laid 
down 160 sovereigns, out of which he desired the solicitor to take what was due, and 
the solicitor refused to do so unless a certain account, due from the plaintiff to the 
defendant, was fixed at a certain amount, it was held that that was a good tender of 
£108. 

(62) Greenwood v. Sutcliffe, (1892) lOh. 1 ; Scott v. Uxbridge, etc, Eaihoay Co,, 1 

G.P. 596. ' ■ ■ 

(63) Manning v. Lunn, (1845), 2 Oar, & Kir. 13 ; 80 R.R. 822 ; Scotiv, Uxbridge and 
RkhmanswofthRly, Co., (1866), L.R. 1 O.P. 596; Stoeney v. Smith, (1869), L.R. 7 Eq, 
324. So, where a mortgagor tendered a sum less than that claimed by the mortgagee, 
stating that he did not admit the correctness of the mortgagee’s accounts, and that he 
intended to take steps to dispute them, it was held that the tender was valid, and that 
the mortgagor was entitled to have accounts taken in order to ascertain if the amount 

tendered was sufficient, {Greenwood v, Sutcliffe, (1892) 1 Oh, 1) Payment of the 

mortgage money into Court by the occupant of the mortgaged property accompanied 
with a protest and a threat of legal proceedings to recover the amount paid into Court, 
is not a good tender or such a tender as is contemplated by the Ben. Reg. XYII of 
1806, Ss. 7 and 8, S. 7 of Bang, Reg. XVII of 1806 provides for the equitable right of 
redemption “ to the mortgagor and the owner of such property, or his legal representa- 
tive,” Qumre—'WhQihm a tender of the mortgage money and interest by a stranger, 
though in possession of the mortgaged property, is a good tender ? See Prannath Roy 
Chowdry Rookea Begum, 7 M.I.A, 323»4 W.R.F,G. 37 — 1 Suther 367-1 Sar. 6926 
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, ' In the case of a debt' due on an account, it sometimes' happens 
that the accounting party is not able to make tender of any specific 
amount as being due from him. This is often due to the fact that 
the state of accounts between the parties is not always certain. In 
such eases, if the accounting party shows his willingness to render 
an account and his ability to pay the amount that may be found due 
on taking acGOnnts, the Court may at the time of the final adjudi- 
cation take such willingness and readiness into consideration ' and 
may exonerate him from the payment of costs incurred by the 
other party, although as a matter of fact some amount may be 
found due from himl^-^) - 

A tender through Court consists of at least a deposit into Court 
with notice to the persons entitled to withdraw the money. (^5) ^ 
plea of tender is incomplete as an answer to an action, and by 
analogy, as an answer to a defence, unless accompanied by a tender 

in Oourt/’(66) 

The Legislature has drawn a distinction between the case of 
a tender and a deposit. A tender in order to be valid must be made 
to the person entitled to receive the money. But when only a 
deposit is made the mortgagor must do something more. He must 
do all that has to be done in order to enable the person entitled to 
the money to receive it.(®'^) 

Where the mortgagee is dead, and the mortgagor, not being 
sure as to who are the persons entitled to succession and thus 
unable to make a valid tender, deposit .the money in Court, but 
withdraws it before the rightful heirs are ascertained, he cannot 
be said to have done all that he could do to enable them to receive 
the money. In such cases the mortgagor cannot claim the benefit 

(64} See Morgan and Wurizhurg on the Lata of Ooeis, pp, 162-164; DamelFs Obancery 
Praofeioe, 7tli Ed., Yol. I, p. 973 ; see Parrott v. Trehy, Free, in Oh. 254; see, also, 
Bennett v. Athinss l Y. & 0. Es. 247> 249 ; Ashburnham v. Thompson^ 13 Ves. 402 ; 
A<G, Brewere' Co., I P. Wms. 376; Turner v. Hancock, 20 O.D. 303; R&.Beddoe, 
(18931 1 Oh., p. 555. Where, however, a suit was instituted against an elegit creditor 
for an account, who, knowing that the balance was against him, contested the mode of 
taking the account and failed, he was ordered to pay such part of the expense of taking 
the account as was incurred after his debt was paid off. SMrrett v. Athy^ 1 B. & B. 480. 

' ,:i6B) .¥ 0 tMksvaradti v. Bala Tripurasundari, (1915) M.W,N. 763. (following 
Kmhmsami7*Bamasam%,BbM.i4:),- 

',(66) Per Sadasiva Aiyar, J.,, in Sahapathi Pillai v. yanmahalinga Pillai, 26 M.B. 
J. 331 at p. 341 = 15 M.L.T. 206 = (1914) M-W.N., 256=23 IM.Cm, 681, Seealso cases 
noted under n’elerence' (68), a. , , 

(67) Thegaraya Reddy v, Venkatdchela Pandithan, 31 M.L.J, 548 (following 
Kfishnasami B5^M. 44), 
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of S. 84, of the Transfer of Property Act, for the money haYing 
been withdrawn before the persons entitled to it have established 
their right, it must be taken that so far as they are concerned the 
deposit has never been made. The deposit in order to be effective 
under S. 84 must remain in Court until ' the mortgagee' or his 
successor in interest has been enabled or is in a position to draw 
ii(67-a) 

There is no analogy between tender and deposit. When a 
debtor tenders money, he must do it only to the person legally 
■entitled thereto. He takes the risk of deciding for himself whether 
the offer he is making is to the proper person in the ease of the 
person 'to whom the tender is made, the latter can. have no claim 
for interest and can have no grievance if it is refused, as he had the 
option and right of claiming payment at once and had not availed 
himself of them. On the other hand, a deposit is ordinarily made 
when the debtor is in doubt as to who is the rightful claimant. He 
'■ wants to absolve himself from future liability by leaving it to the 
Court to hand the^money over to the true owner. Nobody may be 
in a position to apply for payment immediately as in the case of a 
tender. Consequently the money must be in deposit , to be drawn 
, out as soon as the legal rights of the parties are determined. 

Where after the suit was instituted the mortgagor again 
' deposit the amount in Court, in calculating interest from that 
date the amount deposited should be deducted from the principal, 
and interest allowed only on the balance.(67*c) 

Where a, tender of a, sum required by a decree to be paid is 
made during the hours the Court is open, the money must be 
received, or if not received the tender is yet a valid tender, for it is 
the Court which has not received the money tendered. 

{67'a) Thegaraya Beddy v. Venhaiachela Pandithant 31 M.LJ, 548 (following 
KrishmsamiY, Bammami^ 35 M. 44), 

(67-6) Per Seslaagm Aiyar, J., in I6i4 
/: ,(6.7-c) Ibid. 

(Bf-’d) Paihan Pakl ?. Uoma Powatt 5 0,P.L-B. 100, In this oasa th& appallant 
had obtained a decree against respondent lor ejectment because the defendant would 
not agree to an enhancement of rent of Rs. 10. According to the law the, plaintiS 
was obliged to pay Rs. 70 compensation for disturbance and 20 compensation for 
improvements within 15 days into Court upon which the decree would become absolute. 
The plaintifi paid in Rs, 70 and on the last day of the fifteen put in a petition paying 
in Rs, 20, Aocording to the petition the money was tendered. It would appear however 
that though tendered to the Court the money was not at once taken by the Court, 
but the appellant was left to pay the money to the Naslr which was done next day. 
This however was for the oonvenienoe of the Court not of the appellant. .Accordingly 


Tender' of 
decree 

amount Into 
Court— -Time 
of tender* 
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. A plea of tencler before action brought must be accompanied 
by a payment into Court after action ; otherwise the tender would 
be ineffectiial/’^^^^ 

“ Though a mere unaccepted tender not followed by payment 
into Court, would not entitle the defendant to costs, yet, where the 
tender was made in such a way as to amount to payment the defend- 
ant may be given his costs from the plaintiff/’^^S'a) 

k valid tender which is kept good not only exonerates the party 
tendering from liability for the costs of a suit that may subsequently 


in October respondent appealed to have the decree set aside on the ground that the whole 
sum of Rs. 90 had not been paid within 15 days of the passing of the decree and the 
Court allowed this argument to prevail. On appeal the order of the Court of first 
instance was upheld by the Judge of the Court of second instance, “ The only question 
for determination ” it was said, ‘ is whether the filing of an application for permission 
to deposit operates as a deposit or not. I think <t cannot be held to do so. Unless the 
application is filed at the beginning of the official day (11 A. M.) it is practically 
impossible for the necessary orders to be passed so as to admit of the money being 
received and credited in the civil deposits before the Treasury closes (2 P,M.), The 
ordinary procedure is for the money to be deposited on the following day. I therefore 
find that the payment required by the decree of the lower Court was not within time.* 
This decision seems to be quite incorrect. Parties to civil suits have nothing to do with 
the time the Treasury closes. So long as a tender of a sum required by a decree to be 
paid is made during the hours the Court is open, the money must be received or if not 
received the tender is yet a valid tender, for it is the Court which has not received the 
money tendered. No permission to pay in money required to be paid in is necessary. 
In the present case, the terms of the decree were complied with and the decree might 
have been made absolute. Before this Court however the respondent professes his 
willingness to pay the enhancement demanded by the appellant. His consent is there- 
fore recorded and he will in addition pay costs throughout.” 


(68) Per Mookeijee, J.. in Jagat TariniDasi v. Nabagopalchahi^ 5 C.U.J. 270 (286 
s=S4 0. 305 ciling Dixon v, Claris, (1818) 5 G.B, 365. See also Safi Abdul Bahamanv, 
Hafi Soor Mahomed, 16 B. HI (Diss. in Maung Shan v , Nyo Win, 4 L.B.R. 108 *, 
Appr, in Digambar Das v. Earendra Narain, 11 C.L J. 226 = 14 C.W. N. 617=5 Tnd. 
Gas. 166; Ref. to in Jagat Tarini v, Nabagopai, 5 C.LJ. 270 = 34 0.306 ; Administrator 
General of Madras v. Jaghirdar of Arni, i M.L.T. 335 ; and Dist. in Bhikarivt 
ThagoUt 6 C.LJ. 78, Note). A person cannot be mulcted in interest after he has ofiered 
the amount due on a certain debt, if the amount has been wrongfully refused by the 
creditor. But, when the creditor brings his suit, it is the duty of the debtor on receiv- 
ing, intimation of the suit, to at once pay the money into Court, Thus, where, the 
debtor made a tender of thedebt to the creditor which was wrongfully refused by him, 
and the eredilor subsequently instituted a suit against the debtor, who, however, 
failed to pay, the amount at once into Court, it was held that the debtor should not 
be liable for interest from the date of his tender until the date of the suit, but that 
interest from the d.ate of the suit up to the date of realisation was to be awarded to 
the creditor. This interest need not be at the contracted rate. Maung Shan v. Nyo 
Win, 4 L.B.R. 108, See also case noted in reference (66), .swpm. . „ 

(6S-a) Bolye Clmnd Singh v. Moulard^ 4 0. 672 referred to in Jagat Tarini Dasi 
V. Nabagopakhaki, 5 C.LJ. 270,' 
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be instituted against him but also stops the running of subsequent 

interest.(69) 

It is well settled that the debtor whose tender has been refused, Tender when 

• • II0fUS63 

may retain the money in his own possession, The identical person * 
money need not be kept in hand, since the money tendered ^ayTetain 
not become the property of the creditor ; the debtor may use it as the mooey ia 
his own without destroying the effect of the tender, if ' he is ready 
at all times to pay the debt in correct money when requested ; if, 
however, by making use of the money, he is not ready to pay the 
debt at any time, when he may be required to do so, the e.ffect of 

the tender is destroyed. '’(70) 

The defence of tender cannot be pleaded in an action for un- Tender, 
liquidated damages ; the reason of the rule being that it would 
be impossible from the nature of the case for the parties to deter- 
mine the specific amount due, or for the defendant to tender the unliquidated 
same.(71) damages. 


(69) See the judgment of WOda, C.J. in Dixon v, Glark, (1848) 5 C.B. 365 ; 76 R. 
B,74T cited with approval by Mookerjee, J, in Jag at Tarini Dasi v, NabagopalChakir 

5 O.L J, 270atp.'285 = 34 0. 305. 

(70) See Wait on Actions and Defences, Vol. 7, p. 592, and Cheney v. Bilhy, 

(1896) 20 G.O.A. 291, and Beatty v* Mutual Life Assurance ^ (1896) 21 0.0, A. 227. 
J'agai Tarini Dasi v. Nabagopal CJiakh 6 O.L J. 270 (286) = 34 C. 306. As to the difier- 
enoe in this laspeot between a tender and a deposit see Thegaraya Beddy v. Venkata- 
chala Fandithan, 31 548, noted seepm. 

(71) Davys v. Richardson, (1888) 21 Q.B,D. 202 ; Dearie v, Barretti (1835), 2 Ad. 

6 E. 82; EnoyolopEedia o! the Laws of England, 2nd Ed., Vol, XIV, p. 50, 



Provisions of 
the Code of 
Civil 

Prooednie 
regarding the 
abatement of 
suits.' . 

(2) Death of 
the parties. 


CHAPTEE X. 

COSTS IN SPECIAL OASES. 

Sec. L Abated Suit or Appeal. 

Provisions of the Code of Civil Procedure regarding the abatement of suits. 
Grounds of abatement 

(1) DEATH OP THE PARTIES. 

Procedure where one of several plaintiffs or defendants dies and right to sue survives. 
Procedure in case of death of one of several plaintifis or sola plaintifi. 

Procedure in case of death of one of several defendants or of sole defendant. 
Determination of question as to legal representative. 

No abatement by reason of death after hearing. 

(2) MARRIAGE OP A FEMALE PARTY. 

(3) INSOLYENOY OP THE PARTY. 
m GENERAL PROVISIONS. 

Efieot of abatement or dismissal of suit. 

Procedure in case of assignment before the inal order in the suit. 

Application of the above rules,— 

(i) to appeals. 

(ii) to execution proceedings. 

Costs of interlocutory order in abated suit, 

Costs of abated appeal. 

Costs to heirs of deceased defendant against plaintifi, if Court can award. 

Costs of abated suit, order as to payment of— Appeal. 

Costs in suit instituted in name and on behalf of deceased person. 

Appeal by two defendants— Death of one pending appeal— Legal representative not 
brought on record -Appeal decided and judgment reversed— Efieot. 


Sec. I. Abated Suit or Appeal. 

■Whbnbvbe a suit is filed or appeal preferred it is liable to abate 
by one or more of several causes. 0. XXII of the Code of Civil 
Procedure makes provision for such cases of abatement At 
first, the general rule is laid down that “ the death of the plaintiff 
or defendant shall not cause the suit to abate if the right to sue 


(1) Act Y of 1908 (Code o! Civil Procedure). 

(2) The first 6 rules deal with the subject of abatement by the death of the party ; 
rule ^ deals with the efieot of marriage and r. 9 provides for the case of the insolvenoy 
of the parties*. On the subject-matter of this chapter see Yearly Practice and Annual 
Practice, 0. XYILand notes thereunder ; Amir All's Civil Procedure Code, '2nd Ed*, 
I9l6, notes under O,- XXXI, pp* 1045— 1046 r Daniell’a Chancery Praotloa, Ith Ed,, 
1901, YoL I, pp. '252— 253 I Seton’s -Judgments and Orders, 5th Ed„ 1901, Yol. I, 
pp. 815—016.;' ', 
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survives.(3) Provision is next made for the case where one of several 
plaintiffs or defendants dies and the right to sue survives. The law 
On this point is declared as follows : — “ Where there are more plaint- Prooednre 
iffs or defendants than one, and any of them dies, and where the^^®'®°“® 
right to sue survives to the surviving plaintiff or plaintiffs alone, or or 

against the surviving defendant or defendants alone, the Court shall dfeeandright 
cause an entry to that effect to be made on the record, and the suit 

, SUEVi?eS, 

shall proceed at the instance of the surviving plaintiff or plaintiffs^ 

or against the surviving defendant or defendants.”!^) The next 

rule deals with the case of the death of one of several plaintiffs or 

sole plaintiff. It declares that ‘‘‘ where one of two or more plaintiffs Prooeaure in 

dies and the right to sue does not survive to the surviving plaint iff 

or plaintiffs alone, or a sole plaintiff or sole surviving plaintiff 
T T j 1 • ' i i • A 1 /-i i plaintifia or 

dies and the rigiat to sue survives, the Court, on an application sole 

made in that behalf, shall cause the legal representative of the 
deceased plaintiff to be made a party and shall proceed with 
the suit. Where within the time limited by law no application is 
made under sub-rule (1), the suit shall abate so far as the deceased 
plaintiff is concerned, and, on the application of the defendant, the 
Court may aivard to him the costs which he may have incurred 
in defending the suit, to be recovered from the estate of the deceased 
plaintiff.”is) Eule 4 lays down the procedure to be followed in 
case of the death of one of several defendants or of the sole defend- 
ant. Where one of two or more defendants dies and the right to Prooedure in 
sue does not survive against the surviving defendant or defendants 
alone, or a sole defendant or sole surviving defendants dies and the several 
.right to sue survives, the Court, on an application made in that oi sole 
behalf, shall cause the legal representative of the deceased defend- 
ant to be made a party and shall proceed with thes uit. Any 
person so made a party may take any defence appropriate to his 
character as legal representative of the deceased defendant. Where 
within the time limited by law no application is made under sub- 
rule (1), the suit shall abate as against the deceased defendant.” 

; / Eule 5 declares that ‘‘ where a question arises as to whether 
■any person is or is not the legal representative of . the deceased 

- — : ^ ^ ; — io legal',;':' 

(3) See 0. XXII, r. 1 ; Act XIV of 1882, B. 861. representa - 

{i) See Ao6 V o! 1003 (Coda oj Civil Prooedure), 0. XXII, r. 2. 

(i-a) G^he italics are ours. 

(5) See Act Y of 1908 (Code of Civil Ptooedui’e), 0. XXII, r. 3. 

(6) See Aot Y of 1908 (Code of Civil Prooedure), 0. XXII, r. 4. 

36 



LAW OF COSTS IN BRITISH INDIA. 


[CHAP. 


plaintiff or a deceased defendant, such question shall be determined 
by the Court. 

Noabafeemsct; Elite 6 declares that'there should be no abatement by reason 
deatraDe^ of the death of a party after hearing. It declares the law as 
hearing. follows : — “ Notwithstanding anything contained in the foregoing 
rules, whether the cause of action survives or not, there shall be no 
abatement by reason of the death of either party betw^een the 
conclusion of the hearing and the pronouncing of the judgment, 
but judgment may in such case be pronounced notwithstanding the 
death and shall have the same force and effect as if it had been 
‘prono-imced before the death took place 

(2) MmriagB Eiile 7 declares that a suit is not to abate by reason of the 
marriage of a female party. It says : — “ The marriage of a female 
plaintiff or defendant shall not cause the suit to abate, but the suit 
may notwithstanding be proceeded with to judgment, and, where 
the decree is against a female defendant, it may be executed against 
her alone. Where the husband is by law liable for the debts of his 
wife, the decree may, with the permission of the Court, be executed 
against the husband also ; and, in case of judgment for the wife, 
execution of the decree may, with such permission, be issued upon 
the application of the .husband, where the husband is by law 
entitled to the subject-matter of the decree/’^^l 
{$) Insolvency Eule 8 declares when the plaintiffs’, insolvency operates as a 
of tfie party, the suit. The insolvency of a plaintiff in any suit which 

the assignee or receiver might maintain for the benefit of his cre- 
ditors, shall not cause- the suit, to abate, unless such assignee or 
receiver declines to continue the suit or (unless for any special 
reason the Court otherwise directs) to give security for the costs 
thereof within such time as the Court may direct- Where the 
assignee or receiver neglects or refuses to continue the suit ^and to 


' (7) See Act V of 1908 (Code of Civil Pcooedure), 0. XXII, f, 5. 

(8) ..'See Act V of 1908, (Code of Civil ProoeduEc), 0. XXII, t. B, This rule is new”, 
it- has been framed to set at rest the previous eonfliot of decisions, It was held under the 
older Code' ibat where, a party to a suit died after -argument and before delivery of 
fudgEient, the decree passed in the, suit or appeal is a valid decree, and can be executed 
against tbe heirs, of the, deceased: defendant under S. 234, Civ. Pro.' Cods, 1882 (S. 80),— 
BamacMrya- v./Anantacharya, 21 B.' 3X4, See., also, v. 19 B,,S07 ; 

Chetan.C'hafQn v. Balbhadta Das, 21 A, 314.; Surendro '9, Doorga, 19 0, 513, P,0., .and 
Maglmnatka y, VenkatBsa, 26, M, 101, But '.where he died before hearing, the decree is 
A''mll\ty,-^Jannrdhan y,Bam'Dhan^ See the Bsp'ort of Ihe Select 

Oommltte'e.' V 


(9) See Act V of 1908 (Code of 0ml Procedure), 0, XXII, r. 7, 
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give such security within the time, so ordered, the defendant may 
apply for the dismissal of the suit GO ■ the ground of the plaintiffs , 
insolvency, and the Court may make an order dismissing the suit 
mi atvarding to the defendant the costs which he has incurred 
in defending the same to be proved as a debt against the plaintiffs 

Elite 9 declares the effect of abatement or dismissal of suits (4) General, 

'' Where a suit abates or is dismissed under this order, no fresh or 

suit shall be brought on the same cause of action. The plaintiff or dismissal of 
the person claiming to be the legal representative of a deceased 
plaintiff or the assignee or the receiver in the case of an insolvent 
plaintiff may apply for an order to set aside the abatement or dismis- 
sal ; and if it is proved that he was prevented by any sufficient 
cause from continuing the suit, the Court shall set aside the abate- 
ment or dismissal upon such terms as to costs or otherwise as it 

thinks fit/Mi2) 


(9-a) The italics are ours. 

(10) See Act V of 1908 (Code of Civil Procedure), 0. XXIT, i*. 8. 

(11) The italios are ours. 

(12) Sea Act V of 1908 (Code of Civil Procedure), 0, XXII, r, 9, paras 1 and 2. The 
provisions of S. 5 of the Indian Limitation Act, 1877 (XV of 1877), sball apply to an 
application under sub- role (2). SeeGiv. Pro. Code (Act V of 1908), 0. XXII, r. 9 (3). 
This rule does not apply to a case where there has been only an application to declare 
the plaintifi to a suit an iasolveot and vesting order made, but the proceedings are 
subsequently annulled, and the party is not declared either a bankrupt or sn insolvent ; 
therefore in such a ease, where a suit has been dismissed for the non appearance of the 
plaintifi or the Official A-ssignee on the. date fixed for hearing, S. lOS, Civ. Pro. Code, 
1882 (0. JX, r. 9) applies. Amritu Lai 7, Eakhali Dassit 27 0. 217 = 4 O.W.N. 294. 
Section 107 of Act VIII of 1859 (this section) means that a suit abates, by the hisolveney 
of the plaintiff, but that the defendant shall not plead the abatement without giving 
the Official Assignee am opportunity of prosecuting the suit, Where, therefore, the 
plaintifi after the institution of a suit, became insolvent, and the defendant thereupon 
obtained an order that the Official Assignee should give security for his costs within 14 
days, and should be made party to the suit within one month, and that in default,' 
the suit should be set down for dismissal within 8 days after the expiration of the 
time so limited. Seld, that such an order was ir regular.— I6ro him bin Mahasin v. Abdur 

12 ,B.'H.G. 257. If an assignee who has .been substituted for the plaintifi 
under S. 106, Act VIII of 1859 (this section), declines to furnish security within 
such . .reasonable time as 'the Court may, order, the defendant .may, within 8-,„days 
after such neglect or refusal, plead the bankruptcy or insolvency of the plaintifi 
as a reason :lor aba-t!og:. the suit . — Eeera LaU v. Carapieit 431« After tb a 

institution of a suit, the plaintifi was declared insolvent, and, on the date fixed for 
hearing, the Official Assignee appearing applied for a postponement. The Court 
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PtGoeaute in Itrile 10 lavs dowH the procedure to be followed in the case of 

: case of a3- ' " . ■ i ' ' 

sigBm.eGt an ■assigoiiient of any interest during the pendency^oi the suit : — 

an assignment,. creation or devolution of any 
a® salt. interest during the pendency of a suit, the suit may, by leave of the 
Court, be continued by or against the person to or upon whom such 
, interest has come or devolved. The attachment of a decree pending 
an appeal therefrom shall be deemed to be an interest entitling the 
person who procured such attachment to the benefit of sub- 
rule ' 

cUhe^abw The rules stated above also apply to appeals. What has been 
rales to Stated above with regard to the plaintiff applies also to the appellant 
appeals. stated above with regard to the defendant applies 

also to the respondent. 


Mcordiogly made the followmg Order It is ordered that the euit be dismissed under 
this seotion, unless the Offioiai Assignee elects within two months to continue the suit 
and give security for the defendant’s costs,” The time for complying with the order 
was subsequently extended, and the plaintifi in the mean time obtained an order 
allowing the insolvency proceedings to be withdrawn. The defendant now applied for 
dismissal of the suit in pursuant to the terms of the above order, and the plaintiS 
objected as be was no longer insolvent and now ready to prosecute the suit. Eeldt that 
the order had been made la an improper form, inasmuch as this section gives the Oourt 
no power to order the dismissal of the suit, and that the Court could now rectify it by 
cancelling that portion of the order,— Le7c72ru; Chuni Lalv, Sham Laf, 16 B, 404, 
After the Institution of a suit the plaintiff was declared an insolvent, and thereupon 
the defendants obtained an order under this section directing the Official Assignee to 
elect within the time fixed by the order, whether be would proceed with the suit, and, 
if: so, to give security for coats, . Sabsequenfcly a creditor oi the insolv 0 ,nt obtained an 
order from the Insolvent Court for the .examination of the defendants with raference 
to the estate and effects of the said insolvent. Held, that the defendants who have filled 
written statements in ihe suit, and who have in that suit given inspection of the dooii- 
mauts in their possession ought not to be examined until that case is heard.— Jn rs 
Bliagwan Das, 22 B, 447. I’his rule does not apply to, execution proceedings. See 
r,l%ofO,XXll,Ow,Pfo.Gode, 1908.- 

(IS) See Act V of 1908 (Code of Civil Procedure), 0, XXII, r. 10. 

(14) See Civ. Pro, Coda (Act V of 190S), O, XXII, r. 11, The rule runs as 
'follows,:— In the application of this order to appeals, so far as maybe, .the word 
plainfeiS’ shall be held to include an appellant, 'the, 'Word,'* defendant ’ a respondent, 
aod the , word ‘ suit ’ an appeal.” B..— This rule corresponds to the latter part of 
S. 682 of the Code of Civil Procedure, 1883, with some alterations. , This rule gives 
effect to Soslii Bhusan v. Grish Ghunder, 11 0,694; Ghajmal Dss v. JagaMmha 
Prosad, 10 A. 260; Debt Dinv* Chunna Lai, 10 A. 264 ; Bajmome v. Ghunder Eant^ 8 
0 , 440=10 C,Ij,R. 437 ; Chajmal Das v. Jagdmnba Prasad, 11 A., 408 and Hmn 
Kumaarv. Amha. Prasad, 22 A. 430, . In these cases it has been held that the word 
“plaintiff” or “defendant” must' be held -to include ■“ appellant ” or “ respondent ” 
respectively. The oases in which the contrary view 'was ' tahen have been overridden hy^ 
Ihis'rilej ' . ■■■.' ' . 
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Order XXII, rnle 12 of the Code of Civil Procedure enacts that Application 

nothing in rules 3, 4 and 8 of the said Order shall apply to proceed- 

in^’s in execiitioo of a decree or order. execution- 
® . proceedings. ■ 

It was decided under the Code of Civil Procedure, 1859, that Costs of 
the representative of the deceased plaintiff in an abated suit is liable ordTc 
for costs of interlocutory orders in the- suit. abated suitr 

It was decided under the Older Codes of Civil Procedure that^osts of 
'' Even in the absence of an express direction in S. 582 of the appeal. 

Civ. Pro. Code to the effect that ' plaintiff ’ in S. 366 shall include 
' appellant ’ the power conferred by the latter section, on the Court 
of original jurisdiction, to award costs against the estate of a 
deceased plaintiff, may be taken to be conferred also on the appel- 
late Court. 

(15) See Act V of 1908 (Code of Civil Procedure), 0. XX'II, r. 12. Rule 3 deals 
mthjbo procedure iu oase of death of one of several plaiotiSs or of sole plainfcsS ; rule 4 
deals with the procedure in oase of death of one of several defendants or'of sola defend- 
ant ; and rule 8 deals with the procedure incase of plaintiff’s insolvency. 0. XXII, 
r, 12 of the present Civ. Pro. Code, is enacted for the first time in the Civ. Pro. Code, 

1908, in order to set at rest the oonfiiot of rulings under the older Code the most 
important of which are cited below ; — Ss. 365, 366, Civ. Pro. Code, 1882 (0. XXII, r. 3), 
did not apply to execution iKoceediogs.— AZapiHsuw?/ v. Venhatachellapathy, 31 M. 77* 

The provisions of this chapter do not apply to execution prooeediogs. Therefore an 
attachment made before the death of the judgment-debtor does not abate on his death. 

Property under attachment must be considered as in the custody of the Court.—- 

V* Mohan Singht 3 A. 759 ; Stow&ll v. Ajudhia Nath, Q A. 255 ; Sheo Prasad v, Hira Lai, 

12 A. 440 ; Net Lctll v. Sheikh Kareem Bux, 23 0. 686 j Gulah Das v. Lakshman, 3 B. 

221 ; and Aba v. Dhondu, 19 B. 276. But see Ramasami v, Bhagirathi, 6 M. 180 and 
Erishnayya v. Unnissa, 15 M. 399. Section 372, Civ. Pro. Code, 1882 (0. XXII, r. 10), 
cannot be applied to the assignment, creation or devolution of an interest subsequent 
to the decree in suit. This section has no application to proceedings in execution of 
decree ; and a Court has no jurisdiction, reading 8- 372, and S 647, Civ. Pro. Code, 

1882, to bring in a party after decree and make him a judgment-debtor for the purpose 
of exQGntlon,—Goodall v. Mussoorie Bank, 10 A. 97. Sea, however, Normdro Nath v. 

Bhmendro Narain, 23 0, 374 (391). It is doubtful whether S. 372, Civ. Pro. Code, 
applies to execution proceedings,— fiaris/z Gliandm v. Chandpore Co,, Ltd, ^ 30 0. 961, 
field, that a creditor of a decree-holder who had attached the decree pending an 
appeal against it was not entitled to be made a party respondent to the appeal under 
Ss. 372 and 582, Oiv, Pro. Code, 1882. — Chail Behari v. Eahmal Das, 20 A. 38. The 
provisions of Chapter XX, Oiv. Pro. Code, 1882, apply to Insolvency proceedings. — 

.Rameskar Singh v. Bisheshar Singh, 7 A. 734. {Narain Das v. Lajja Ram, 7 A, 693, 
distinguished), 

(16) Mahuddee Allee Khan v. Eaheemoodmni Bourke 0.0. 164. 

(17) Eaj7nonee Dahee v. Chunder Kant Sandel, B G. 440 = 10 G.L.R. 437, following - 
Lakslimi Bai Y, Balkrishna, 4B. 654, There is no difficulty under the present Oiv. 

Fro. Code, 0. XXII, r. 11, specially confers this power on appellate Courts. See 
Josiam Thirmengada v, Semi Iyengar, 7 M.L.T, 196 (196). 
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Costs to heira It has been laid down in a recent case by the Madras High 
defeStm™ Court that “ A Court cannot award in a suit which has abated, costs 

against to the heirs of the deceased defendant against the plaintiff.”(i8) 

plalotifi, if 
Court cao 

His Lordship Justice Sundara Iyer stated the law as follows : — 
'' If a suit abates on the ground that no representative of a deceased 
defendant is brought on record, there is as far as I am aware no 
provision, entitling the representatives of the deceased defendant 
to come to Court and ask for the costs of the suit. When the 
abatement of the suit is in consequence of the death of the 
plaintiff, there is provision made in the Code for ordering the costs 
of the defendant to be paid out of the estate of the deceased plaintiff. 
But there is no similar provision for directing the plaintiff’ to pay to 
the heirs of the deceased defendant the costs incurred by such 
deceased defendant, when the suit abates in consequence of his 
death, What remedy, if any, would be open to the heirs in such a 
case, does not arise for decision in this petition. It may be that 
they might be entitled to institute a suit for the purpose. x4.t any 
rate, my attention is not drawn to any authority for holding that 
the Court can award in the suit which has abated costs to the 
heirs of the deceased defendant against the plaintiff. ” 

Costs of A personal action would not survive the death of the parties 

O^rder^rto"^ suing, and a party mulcted in costs in such an action 

payment of dismissed and incompetent to prosecute his appeal for damages is 
Appeal, entitled to maintain an appeal for the setting aside of a decree 

for costs, which was consequent on the dismissal of the action. If 
an action fails what is incidental to it must fail also.(*"0) 

After discussing the several cases relating to the subject, their 
Lordships Justice Benson and Krishnaswaray Iyer stated the' Law 


(IB) Bee Sivapvakasmn V, Palaniappa Mtidaliaft 11 M.L.T. 202, 

(19) See Bwaprakasam v. Palaniappa Mudaliar, 11 M.L.T, 202 (Per Sundara 

Iyer, J.) , 

(20) Josiam fir umngadacfiariar V. Sami Aiyangar 2 ,IIb^s Venkaiachariar, 1 M.L. 
T, 196. {Qopal '7» Bamachandray 26 B. 597; Phillips v. Sonifrayt Gli. D, 4=39 ; 
Muhamed Hussain Khmhoho, 9 A. 131 (134) \ Pulling v. Great Eastern Railway 
Oo.t 9 Q.B.D. 110; ^r?s?ma Behan Sen y. Corporation of Calcuttaf Bl 0. 406, 
referred to.) 
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as follows ; — Applying the principle of the previous decided cases 
w^hich we take to be that if the action fails what is incidental to it 
must fail also, it appears to us that, if the appeal abates because the 
appellant can no longer claim the injunction he prayed for against 
the deceased 2nd defendant, the costs he was made liable to pay as 
a consequence of the dismissal of his suit could not form the subject- 
matter of a continuing appeal. It was said that an appeal might 
be preferred for costs alone. But this is not as of course, for, no 
such appeal on a mere question of costs is ever entertained unless 
there is a legal principle involved. And if the appellant cannot 
prosecute his appeal for the injunction he cannot be allowed to show 
that the decree refusing the injunction was wrong for the mere 
purpose of getting rid of the direction as to costs. We must 
therefore hold that the appeal abates. The representative of the 
2nd defendant is entitled to her costs against the appellant. 


Although, where a discretion is vested in a Court as to costs, Costs in suit 
the Privy Council will not allow any appeal against the exercise of 
that discretion, because no appeal lies against a mere decree as to tiehaif of 
costs, yet, where a Court has no discretion to exercise in the matter person. 

(as where a suit was instituted by parties who had no right to 
institute it, as a person on whose name and on whose behalf they 
instituted it was dead at the time), costs must follow the decree, 
according to S. 7, Eeg. II, 1800, of the Bombay Code. 1^2) 


A decree was passed against two defendants and both of them Appeal by 
^preferred an appeal The first defendant died during the pendency ants-D^aliii 
of the appeal, and without his legal representatives being brought 
on the record, the appeal was heard and decided on behalf of the Le^gaf T^pre- 
surviving appellant and the suit dismissed with costs, and it was 
expressly stated in the decree that the appeal was prosecuted onlyoji record-- 
on behalf of the surviving defendant. Held that it would be un- 
reasonable to construe the decree as being intended to enure for the 

reverscu— ' 

intereBt of the first defendant also, and to consider that the decree Effeot. 
appealed against was reversed in favour of his representative ; and 
that, therefore, the decree of the lower Court must be regarded as 
still in force as against the first defendant, and so his heir was not 


(21) Josiam ThirmengadachariarY. Sami Iyengar y 7 M*L,T. 195 (197), 

(22) Mussmyiat Keemee :Eaee v. Luchnmn Das Narain Das, 5 W.R. P.G. 59 = 
lO'M.I.A, 470. 
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entitled ,to restitution of the costs levied from his father under ■ that 
decree until he successfully prosecutes the appeal j23) 


{‘23) Nutesa Aiyar v. Annasami Ayya?\ 25 M, 426, The following observations of 
their Iiordships Davies and Bhashyam Ayyangar, JJ.j may also be noted It is con-^ 
tended by the petUioiier, the appeliant before ns, who is the son and legal representative 
o! the- dooeaaad first defendant, that in the appeal pEoseouted by the second delendanfe 
alone, the whole decree was reversed and the suit as against both the defendants was 
dismissed and that consequently the petitioner, as the legal representative of the first 
defendant, is entitled to restitution of tbs amount of costs realized by the plaintiffs 
against the first defendant only in execution of the original decree that was 
reversed in appeal. We are unable to accept the construction placed by the peti- 
tioner’s vakil on the decree of this Court. It is expressly recited in that decree 
that the appeal was prosecuted only on behalf of the surviving defendant and we 
must therefore construe the decree as limited to his interests only. It would be un- 
reasonable to construe the decree as being intended to enure for the benefit of the first 
defendant also, and to consider that the decree appealed against was reversed in favour 
of his representative. According to our construction of the appellate, decree the decree 
of the original Court must be regarded' as still in force as against the first defendant and 
his heir, the petitioner, is therefore not entitled to restitution of the costo levied from 
his father under that decree until he successfully prosecutes the still pending appeal of 
his father. The petitioner being a minor, the law of ismitation will be no bar to his 
taking .the, necessary steps towards that- -end.' , These appeals , are 'therefore dismissed;, ,., 
but in the circumstances of the case we make no order as to the : costs of the appeals.” ' 

Naiesa Aiyar V, Anmsami ^ AM 
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Sec. 2. Account Suits. 

Dufiy of agent to aooount— Sioillar duty of other aooouiitiag parties (as) Tmetee, 
Receiver, Eseoutor^ etc. 

General riile—Costs follow the event ol the account. 

Costs where accounts involve intricate and doubtful questions, 

Costs where plaintifi succeeds in the substantial matters in litigation. 

Costs 'where the agent neglects to render account. 

Costs where agent denies his fiduciary relation.- 

Costs of taking accounts of trust—OId and new praotice—Eiiglish law. 

Costs of furnishing accounts and information to CBsiuh qti$ trust. 

Costs where executor refuses to give aooounts—Bufc submits one In his answer In 
Court— Such account being found to be correct. 

Costs in case of account as between several mortgagees. 

Costs, apportionment of, in account suits. 

Costs of subsequent accounts and inquiries. 

Costs, Reservation of, till after the report— Practice. 

Costs of suit pending reference for account. 

Costs in case of tender of debt due under an account, 

Costs of employing accountant. 


It is the duty of an agent, where the business in which he is Duty o£ agent 

employed admits of it, or requires it, to keep regular accounts of 

\ . . T 1 o , - . . , Similar duty 

all ms transactions on behaii or ms principal, not only of bis of other 
payments and disbursements, but also of bis receipts, and to render 
sucb accounts to his principal at all reasonable times, without any (^s) Trustee, 
suppression, concealment, or overcharge”(b. “ This duty is Executor, 
strictly enforced : and if, by the neglect or omission of this duty, 
the principal suffers a loss, that loss must be ultimately borne by 
the agent. it is the first duty ”, said Sir T. Piumer, '' of an 
accounting party, whether an agent, a trustee, a receiver or an 
executor (for in this respect as was remarked by the Lord Chancellor 


(1) Paley on Ageuoy by Lloyd, 48, 49 ; White v. Lady Lincoln, 8 Ves. 369, 370 ; 
3 Ohitty on Com. & Manuf. Oh. 3, p. 219 ; Smith on Merc. Law, 47—19 (2nd Ed,) ; 
I Livero, on Agency, Ch. 8, 7, pp. 434—436 ; 1 Storey on Eq. Jurisp., Ss. 468, 623» See 
also S* 213 o! the Indian Oontract Act (IX of 1872). On the subject-matter of this 

QtQ Eurrinaih Uai V , Krishna Kumar BahsMi li G. 147 = 13 I.A. 123 (F.C.); 
Yearly Practice, 1914, p. 1055 ; Mew’s Digest, Vol. I, cols. S8, 87 ; 123. 127 ; Annual 
Practice, notes under 0. LXV, r, 1; Seton’s Judgments and Orders, 6fcb Ed., 1901, Yol. 11, 
pp, 1385, 1386. DanielFs Ohancery Practice 486—483 ; Storey’s Equity Jurisprudence,- 
8th Ed. (Boston), Yol. I, Chapter YIII, Ss, 441— 629, pp. 418—619 ; EnoyoIopEcdia of 
the Laws of England, 2nd Ed. , Yol, I, pp. 110— 112 ; Pearsoa’a Law of Agency, 
Tagore Law Lectures, 1889— 1890, pp. 298— 300 ; Morgan and Wurtzburg pp, 162—164, 

(2) Storey on Agency, 7th Ed,, 1869, BV 204, p. 236, 
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General 
—Oosfesfoi 
the events 
the accoas 


in Lord Hardwicks y, Vernon (^^5 they all sland in the same sitiia- 
tion)^ to be constantly ' ready with his accounts*' He, must 
further be ready to explain them and produce ¥oiichers.(^) The 
agent must explain the accounts and produce the vouchers by which 
the items of disbursements are supported. 

In a suit for accounts, as in all other cases, the rule is that 
costs generally follow the event of an account 

(8) U Tes. 510 ; 9 E.B. 829. 

14} Storey ob Agescy, 7tli Ed., 1869, S. 204, p. 236. 

15} Anmda Fifsad Roy v, DioarJcanath, 6 0. — 8 O.L.B. 321 ? Lawlm v. 

Calcutta Landing d Shipping Co,, 1 G. 627. 


f6) 1153;^). An agent ia bonnd to render proper aoooBBts to his pdnoipa!, averi thougli 
there Is no contract to that efiect, and he does not discharge the duty by simply 
, delivering to his employer a set of written accounts without attempting to explain them 

' ' and producing the vouchers, by which the items of disbursements are supported, 

' (Annoda Persad Roy v. Dwarkanath, 6 0. 764.) So, where a plaint alleges a continued 

' ' agency in the defendant for the purpose of drawing and spending plaintifi’s money 

and prays for relief on the ground that the agent has drawn more than what he has 
‘ ' ‘ expended for his principal, such a suit is one for account, and the agent is prima 

facie liable for what he has received and is bound to discharge himself by producing 
^ sufficient evidence. {Eurrinath v, Krishna, li 0.147.) 

! , i In virtue of a general junadiction m matters of account, Oourts of equity exercise a 

li ; i very ample authority over matters apparently not very closely, connected with it, but 

' k| which naturally, if not necessarily, attach to such a jurisdiction. ' Mr. Justice Blaok- 

; \ i stone has said ; "As incident to accounts, ' they take a concurrent oognizanoe of'the 

administration of personal assets consequently, of debts, legacies, the distribution of 


the residue, and the conduct o! executors and administrators. As incident to accounts, 
y they also taka the concurrent jurisdiction of tithes, and all questions relating thereto ; 

of all dealings in partnership, and many other mercantile transactions ; and so of bailiffs, 
'I factors, and receivers. It. would be endless to point out all the several avenues in 

- I human affairs, and in this commercial age, which lead to or end in accounts.’^ (3 Black. 

Com, 437.) But it is fas from being admitted, that the sole origin of equity jurisdiction 
on these subjaets, arises from this source. It is one, but not the sole source. In many 
of these oaaeSi as well as in others? which will hereafter be considered, in which 
accounts may be taken, as incidents to the relief granted, there are other distinct if 
, not independent sources of jurisdiction ; and especially one source which is the peculiar 

’ I at-tribute of Courts of equity, the Jurisdiction over trusts not merely express, but implied 

k and constructive. Jeremy on Equity Jurisd. B. 3, Ft. 2, Ch. 6, p. 622, 623, 643; 

> 1 EonbL Eq. B. 1, oh. 1, 3 note (f) ; 2 Fonbl. Eq. B, 2, oh. 7, 6, and notes. , 

■; (7) Pift V. Page, 1 Pro. P.O. 1, And sea Lyre, v, Parnel, 6' Vin, Abr. 367, 

P pi. 23 : and East India Co, v, Ekins, 6 Vin. Abr. 365, pL 18 : 2 Bro. P.O. ■■„282, As 

[ Sir J, Bomilly, M. R., said. "It is generally true, that if a suit Js instituted for an 

' account between two persons, one. alleging that nothing is due from him, and a balance 

I , is found to bs due from him, that person will have to pay the costs of the suit and of 

the account, But the case,, would be wholly varied if the case,, were, that one .party 
admitted a given sum to be , due from him, and, the other; had claimed a much larger 
sum, and the suit proceeded only for the purpose of .ascertaining, whether such^vcori- 
. ' ' tested balance were, really due or, not,.., 'In, this case the Oos|ia would' depend upon the' 

substantial result, that Is, If tha, balance, claimed, or a subslantial ,part,,., ol dt, 'wete,' 
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Bufc where the settlement of accounts involves intricate and Costs wlier© 
rather ■ doubtful questionsj the Court ■ may make no order as tOjnyoive 

x (8) iDtricateaBd 

doubtluL 

qcestioiasa 

In an English case^ which was a suit for an account^ the' costs costs v^hete 
were given to the plaintiff^ although ,a large balance vras found due 
from him to the defendant, the plaintiff having succeeded in the in the sub- . 


substantia! matters of litigation. (9) 


stantiai 
'matteis in 
liliigafeion* 


If an agent does not render his accounts wdthin a reasonable costs where 
time, he must bear the costs of a suit instituted to have the accounts 

• neglects to 

taken, and it will not be any excuse for him that he offered to pay render 

on account a gross sum, which may turn out to be sufficient 
cover all that was due from him. 


Where, in a suit for an account by a principal against his Costs where 
agent, the defendant falsely denied his fiduciary position, he was 
ordered to pay the whole costs of the suit up to and including the teiation. 
costs of an appeal to the Privy Council without regard to the 
result of the account. 


Under the old practice of Courts in England every one Costs o! taking 
interested in the estate had a right to have the accounts taken in 
Court, the order for an account in an administration action going Old and new 
as a matter of course, and the costs of taking it coming out of the 
estate. But that is no longer the case now, and where the neglect 
of the trustees to furnish accounts on request was very gross and, 
their refusal wholly indefensible,, they were ordered to pay the 
costs of taking and vouching the accounts, and also the cost of 
action down to and including the hearing. 

shown to be due, the oiaimaat would obtain the cost of th© suit ; if no part of it were ' 
due, he would have to pay them ; and if only a smalh portion of it were due, the 
Court, would probably give no costs on either side, But in all these cases the Court 
endeavours to see what were the substantial questions and causes of litigation between , 
the parties.”'- {Per Sir Romilly, M. E., May v. Biggendm^ 24 Beav. 207, 214). 

'(81 :(M). 

. (9) As' to the principles on which the costs of a- suit for an account are regulated 

md May V, Biggmdeni 2i Bern, 

flO) Colly er Y, Dudley iHnm &.R, i21, 

ill) Huffinaih Bai '^» Krishna Kumar Bahshh'li 0. HI ^ I, 

' ' Be Skinner i {l9Qi) 1 Ch, ^&9 ; md Bee .Be BelVs Estate, (1878) 39 L.T. :422?. 

Re Baddy ffeAlBSl) 29 W.Ev, 420 (Eng.) ; Ee Eayeer, I18S3) 32 W.R. 26 (Eng,); 

Be Watson^ (1904) 48 Sol. ' J. 54.' A defendant who wrongfully resisted the rendering of ■ 
accounts was ordered ':to pay the coats of the hearing. Sellar y* Griffin, Beav, 542 ; 

^early^Fraotice (1914), p. 105 ' ■ 
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Costa ol On being asked to furnish accounts and information to persons 

aecoizutsand claiming to be que trusty trustees are entitled to require that 

the' costs of furnishing such accounts and information shall be 
fmtmst. ' guaranteed beforehand. (^3) 

Costs where Where an executor had refused an account, but on suit being 
exeouijor ^ ^ 

refuses to giw filed gave one in his ansvver, and the plaintiff took decree for account, 
SsS^^is and on the Master’s report the account proved to be correct, the 
one in Ms Court gave the plaintiff costs up to the decree, and the defendant 

Court— Sucii those of subsequent proceedings. 
acQount .being 
found to be 
correofe. , 


Costs in case 
of account as 
between 
several 
mortgagees. 


A first mortgagee of a ship, with the sanction and authority of 
the second mortgagee, sold it and received the proceeds, which 
exceeded the amount due to him It was held that the first mort- 
gagee was accountable to the second mortgagee in the character of 
trustee. In this case the first mortgagee having insisted that there 
was a deficiency, and having neglected to account, and a balance 
having been found against him in a suit by the second mortgagee, 
it was held that the first mortgagee ought to pay the costs of the 

Coats, apor- matters of acoount the Courts are frequently in the habit of 

tjoumenti 

of, in aoQouofc apportioning costs between the plaintiff and the defendant,u6) 


suits. 


Thus, where upon taking an account against an executor, an 
account which he had stated in his answer was found to be correct, 
the cost of the suit up to the hearing was given to the plaintiff, and 
the cost of the subsequent proceedings to the defendant ; the reason 
of the distinction, apparently, being that the executor had, before 
the suit w^as filed, been applied to for an account, but gave none.”ff'^) 

■ Where one of several residuary legatees carried on the suit: 
against the wish of the others after correct 'accounts had been 
rendered, all the costs, subsequent to the hearing were ordered to 
be borne by his share. 

,' (13) BeBosewortn, (1889) 58 L.a. Ob. 432. 

: 'AU)'Mon,,iMmy2n (mg,). 

, (15) But as iibe second mortgagee in this case. made cbarges in wbiob be failed, tbe 

Court gave neitber party costs. ' Tannet Hmrcl, 23 Beav. 555, 

(161 As to apportionment of costs iu actions for an account, see Morg. & Wurts. 
162-164 ; see, also, p. 241, supm. 

(17) Anon, 4 Madd. 273 (Eng.) ; and see Beames on Costsrp. 7i 

(18) Thompson V, Olive, U Beav, 475 (480), 
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'^.In a suit to take the accounts of a partnership a defendant 
whOj not having rendered accounts, had admitted the plaintiff's 
case and submitted to account, but had not stated that nothing was 
due from him, was ordered to pa}^ the costs up to the hearing.’ '(^9) 

In a suit for an account of tithes the Court, in decreeing in . 
favour of the plaintiff for an account and payment, may appor- 
tion the costs where the defendants have several defences : but where 
there is a common defence the costs must be paid by the defendants 
generally. 

When, by a decree, the costs of the suit are given to one party, Costs of 
but further consideration is not reserved, the costs of all siibsequentaooounts^and- 
accounts and inquiries necessary to the working out of the decree 
are included, whatever may be the result of the accounts and 

inquiries (2b.. 

"Where, however, the party to whom the costs are given by the 
decree brings in under such an inquiry irrelevant matters not 
coming within its terms, he will be ordered to pay his opponent’s 
costs of the inquiry, so far as it relates to the irrelevant matters. (22) 


It is the constant course of the Court to reserve costs till Gosts, 

after the report (23). ^ XTimStec 

Thus, where, in an action to restrain the defendant from 
polluting a stream and for damages, judgment was given for the 
plaintiff v\^ith costs, and an inquiry as- to damages ordered, the 
costs of such inquiry were reserved in order that the Court might 
exercise control over the manner in which the inquiry was conduct- 
ed, and prevent the costs being unduly increased by the plaintiff. (2b 


In a suit for accounts where the defendant resisted plaintiffs’ of suit 
claim for an account, costs w^ere awarded to the plaintiffs up to and rXrence for 

acoouQt. , 


(19) Norton v. Busselh 19 Eq. 343 ; see, also, Lindley on Parfenersbip, 519, 569. 

(20) E&daiU v, PeacocJCi 1 John 216, 

(21) KreU V. Park, U L. J. Oh, 286; L.B. 10 Gh, 334; 33 L.T, 33; 23 W. E. 475 
(Eng.).' An applioation for such an order may be made by motion under the liberty to 
apply to the Court reserved by the decree. (Ibid.) 

(22) Krml v. Park, 44 L. J. Ch. 286 ; L.B. 10 Cb. 334 ; 33 L.T. 33 ; 23 W.B. 475 

.(Bog,),'.;"'' 

(23) Eider v. Bayleyf 6 Yin. Abr. 332, pi. 32. See also Mew’s Digest, Yol, I, col, S8. 

(24) It is the usual practice to send such an inquiry to the chief clerk and note to a 
referee. SlacliY. Midland By. ,50L,J. Oh. 196; 16 Ch. D. 81; 43 L.T. 434 ; 29 W. 
B. 302 (Eng,). Order for payment of costs “ incidental tolor consequent on*’ an inquiry 
refused* Fellows' BettUmenU In re, 2 Jar. (N.S.) 62 ; Mew’s Digest, Yol, I, col. 126. 
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including the ■ iaearing by the decree directing reference for an 
account (25)* 

Costs in case « jn case of a debt due on an account, it sometimes happens 

of tender of . . . i ^ -j- 

aebt due that the accounting party is not able to make tender of any specmc 

accomitr amount as being due from him. This is often due to the fact that 
the state of accounts between the parties is not always certain. In 
such cases, if the accounting party shows his willingness to render 
an account and his ability to pay the amount that may be found 
due on taking accounts, the Court may at the time of the final 
adjudication take such willingness and readiness into consideration, 

, and may exonerate him from the payment of costs incurred by the 
other party, although as a matter of fact some " amount may be 
found due from him*’. (2®) 

Costa of When, in an action involving questions of account, it becomes 

SuatTnt, necessary for one party to employ an accountant to examine the 


(25) JJ.J. Hymn v. The Bengal Stone Go. 20 G.V/.H, 368, In Sellar fr. 
Biffifii 11 W.B. 683 (1863) (Bog,) defendant denied plaintiff’s rlgM to an account, 
and, an account being directed, costs up to and including tbe bearing were given 
to the plaintifi by the decree ordering the reference. In Hurrinath Bai v* Krishna 
Kumar Bakshi, 14 0, 147 at p, 159, Lord Hobbouso in the Privy Council stated the 
principle as to costs in such cases aa follows : And inasmuch as the defendant has 

taken the course of denying ..his accountability in toto, he should have been 

ordered to pay the whole costs of the suit. If he had bean truthful, he should 
have submitted at once to an account and thus saved great expense,” and the same 
principle is illuatrated in Boynton v. Richardson^ 31 Beav. 34D (1862), Golly&r v, 
Dudley, 1 T. & R. 421 (1823) and Jefferys v- Marshall, 19 W.R. 94 (1870) (Eng.) ; see these 
oases cited in argument in Bya7n v. The Bengal Stone Co,, Ltd, 20 O.W.N. 368 
(389), ■ In JelMcoo v. Price, 1 Y, & 0. Gb. Ca. 74 (1841) costs were reserved pending the 
reference for an account. This is the general rule. In Huxley y. West Lo^idon Kxiension 
By, Go., 14 A.C. 28 at p. 32 (1889), Lord Halsbury laid down the principle in such oases 
as follows ; — “ Every thing which increases the litigation and the costs, and which 
places upon the defendant a burden which he ought not to bear in the course of that 
litigation, is perfectly good cause for depriving the plaintifi of his costs.” Similarly 
Lord Watson says in the same case at p. 33 “ good causa In my opinion embraces 
.every thing for which the party is responsible, connected with the in8.titutioii or conduct 
of the suit, and calculated to occasion unnecessary litigation and expense”. ' Bee these 
and other oases cited in argument in JJJ, HyamY, The Bengal Stone Co., Ltd,, 
20. 0,W.N. 368. , 

, , ,(26) S.SQ Morgan & Wurtzburg on. the Law of OostSj pp. 162— 164 ; Darnell’s 
Chancery Practice, 7th Ed., Vol. I, p. 973 ; see Barrott y, Trehy, Free, in Gh. 254; 
see, also, V. .Afleins, 1 Y, & 0, .Ex. 247 — 249; Ashburnfiam v. Thompson, 

13 Ves, 402; A, G. v. Brewers' Co., 1 P. Wms. 376; Turner y. Hancock, 20 0. D. 303;, 
Ue Beddoe, (1S98) 1 Ohi'p. .'555, Where,., however, a suit was; instituted, against an ; 
elegit creditor lor an account, ■ ' who, knowing ,tha,t the balance . was against, him® , 
contested the mode of taking the account; and failed, he was ordered to pay such part of 
the expense of taking the account as was mourred alter his debt was paid off. SMrreU 
V. 1 B. & B. 430. ' 
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books of Ms opponent for the purpose_s of his case^ although he is 
afterwards successful in the actiorij yet he will not be allowed the 
costs in respect of the accountant's charges for such examination. 
Such costs fall within the general rule by which the expenses of 
qualifying a witness to give evidence are costs of the party whose 
witness he is. And it makes no difference that the account- 
ant is to be appointed by an indifferent person^ instead of by the 
party on whose behalf he is employedl^'^)- 


Sec, 3. Admifalty and Vice- Admiralty Actions. 

Principle as to award of oosfes in Admiralty and Vioe^Admiralty aotions. 

General rale— Costs to follow e^ent. 

Items allowed or disallowed as costs in collision cases ; — 
fi| Costs of bail. 

(ii) Costs of excessive bail. 

(lii) Costs of appraisement, 

(iv) Costs of witnesses. 

(v| Costs of detaining necessary witnesses, 

(vi) Costs of paying freight into Court, 

(vii) Costs attending claim for freight disallowed. 

(viii) Costs on higher scale in Admiralty actions. 

(ix) Costs in case of tender in salvage suit, 

(x) Costs against the Grown. 

(xi) Costs, seoarifey for, in Admiralty action. • 
fxii) Costs of transcript of shorthand writer’s notes. 

: , Certain points considered in the awarding or wifehboMing of costs in Admiralty 
actions s— 

Plaintiff negligently arresting- wrong ship, ■ 

Dlsoonfeinnanoe of action by plaintiff. : 

Successful party oomplicating case by false allegations. „ „ 

Bafendant succeeding on a plea of compulsory pilotage. 

(W!) Nolan Y. Gopeman, 42 L.J.Q.B, 44; Ii.R. 8 Q.B, 84 ; 27 L.T,- 789; ; Si; 
W.B, 263 (Bng,|, The expense of an accountant, employed with reference to and 
pending the suit, does not come under the general denomination of costs, and will 
not be allowed on taxation. Small v, Attwood, 1 Y, & Coll. 53 ; 4 BJ. Ex. Eq, 1. 
■0. LVs tr 19 of the Eulas of the Supreme Court, in England declares that “The 
Judge in Chambers may, in such way as he thinks fife, obtain the assistanoa; of 
accountants, merchants, engineers, actuaries,- and other scientific persons the , batter 
to -enable, any matter at. once to be determined, and ha may sot upon the certificate of 
any such person.” “ An accountant employed as a skilled witness to give evidence in 
Bupport-of-'the claim, .though entitled, to a reasonable allowance ior his time and 
expenses in preparing, hia evidence by an examination of ' the books, is not entitled, 
upon party and party taxation, to his charges for balancing' and putting the books 
into shape for the purpose of supporting the claim.” LafflUe S Go.iln re Laffitte^s 
:-Olam. ,44 LJ, 650 ; 83 L.T. 91.; 24 W.R. '7 (Ing.lv , 
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Defendant sucoeeding on a plea of irie?itable accident. ■ 

Decree for costs against defendant personally. 

Unsuccessful defendant made liable for costs botls of plaintiff and oo-defendant. 
Points to bs oonsidared in collision cases. 

Besponsibility of eo.plaintiffs in oolHafnn cases. 

Gross actions in respect of collision. 

■Colliaion — Botb ships at fault. 

Collision caused by the fault of tilled ship. 

Misconduct after collision punished by costs. 

Costs in salvage actions. 

Consolidation ,ol salvage claims— Separate costs. 

Increase of salvage award. 

Action of salvage—Arrest of ship— Costs of escessive bail, 

Costs of appeal in Admiralty actions. 

Interference by Court with Begistrar’s discretion as to costs, 


Ebpeeeing to the costs of Admiralty and Vice-Admiralty 
actions Esher, M.E., said in the case of the Monhseaton Ci) that there 
should be a uniform practice in all the Divisions of the Court on 
the subject of costs.” The uniform practice both of the Courts in 
England and the Courts in this country have been that costs in 
Admiralty and Vice-Admiralty actions are given or refused much 
on the same principles as govern the award of costs in other cases. 
Thus, in the case of the Decca (2) decided by Phear, J,, in 1875, and 
which has been followed in several subsequent Admiralty actions 
in this country, it was laid down that costs in such actions will be 
given on the ordinary scale, provided for in the rules framed in 
accordance with the Civil Procedure Code. (3) So also Sale, J., in 

(1) (1S89) 14 P.D. 51. C.A, 

(2) Unreported, but cited in In re Steamship Drachinfels, 27 C. 860 at p. 889, 

(3) UudoE certain circumstances the practice oi the Courts of Admiralty in England 
ought to be followed, so far as auoh practice can be applied to India by analogy. ' Falk 
of Ettrickf 22 0. 511. Cl. 32 of the Letters Patent Madras declares as follows : — “ And 
we do further ordain that : the said High Court of Judicature at Madras, shall have 
and: exercise all such civil and maritime jurisdiction as may now be exercised by, the 
said High Court as a Court' of Admiralty or of Vice-Admiralty,: and also such jurisdic- 
tion for the trial and adjudication of prize causes and other maritime questions arising 
in India, as may now he exercised by the said High Court,” 17. B, This corresponds' 
to oL (32) of the Letters Patent, Calcutta, and to cl, (82) of the Letters Patent, 
Bombay and to cl. {24) of the Letters ; Patent, Patna. This clause has no correspond- 
ing section in the Allahabad Letters '..Patent, as the High Court of : Allahabad has no 
Admiralty or Vice- Admiralty ■ jurisdiction. As no procedure is presciibed by the Civil 
Procedure Code, the procedure to be followed is. the practice of the Court of Admiralty 
In England so far as that praotioe is applicable to this country .by analogy, So where an 
application was' mad© by an impugnant for consolidating three different salvage olaims 
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the Fdlls of Ettrich gave costs in an Admiralty action on the 
ordinary scale 

The costs of an Admiralty action,, both in the Court of 
and in the Court below, follow the event in the absence of special to foiiow 
circumstances.^^): event, 

Money paid to sureties on a bail bond in consideration of their Kems 
suretyship in an Admiralty action is not allowed as costs. (7),. .The disallowed as 
expenses, of procuring bail for the release of a' ship . cannot be 
recovered as costs against a plaintiff who has discontinued his action, (i)^Oosfes ol 
though in certain circumstances they may be recovered as 

damages. ^8) 

In another case where a ship was arrested, and bail was requir* 09 Opsts of 
edforan exorbitant sum: — It was held, that the plaintiffs must ’ 


made by three different promoventa, it was held that the claims should not be consoli- 
dated against the will of the latter but should be heard one after the other successively 
subject only to one set of costs being allowed if the Court were to find that the applica- 
tion was resisted on insufficient grounds, see In the mailer of the Falls of EUricht 
22 0.511. 

(4) 22 0. 611 cited and followed in In re Steamship Drachenfels^ 27 0, 860 at 
p. 889. 

(6) Eegarding the subject-matter of this section, see In re Steamship DrachenfelSt 
27 C. 860 ; In the matter of the Ship “ Champion,''^ 17 0. 84 ; Falls of Ettrich, 22 0. 511 ; 
Yearly Practice, 1914, pp. 1070, 1071 ; Mew’s Digest, 1911, Vol. XIII, Heading “ Ship- 
ping,” cols, 1017— 1025 ; Williams & Bruce's Admiralty Practice, 3rd Ed.,pp. 464—484; 
Annual Practice, Notes under 0. LXV, r. 1 ; Boscoe’s Admiralty Practice ; Halsbury’s 
Laws of England, Vol. I, Ss. 216—219 and 270, pp, 103—105 ; 124, 125 ; Eucyoiop^dia 
of the Laws of England, 2nd Ed., Vol. I, pp. 166—189 ; Vol. IV, pp. 79—83, Praotioe 
of the Court followed, and costa given on the ordinary scale provided for in the rules 
under the Civil Procedure Coda, and not under the schedule relating to Vice- Admiralty 
actions, see In re Steamships* Drachenfels,'^ 27 0. 860. The following observations of 
Amir AH,. J., in the course of the judgment may also be noted I have been addressed 
on the question of costs by counsel for the Hughli and the Retriever on the one side and 
Mr, 0*K.inealy on the other, The plaintiff’s counsel applied that I should' give epsis 
under the schedule relating to Vice-admiralty actions, but it is clear upon the practice' 
of this Court since the case of the Decca, unreported, decided by PHiBJiE, J,, in 1876 
and which has been oohsistently followed in all subsequent Admiralty actions that costs 
will be given on the ordinary scale provided for in the rules in accordance with the 
Civil Procedure Code. SALE, J.. in the Falls of Ettrich, 22 G. 511, gave costs on the 
ordinary scale and I propose to follow the same course.” Per Amir All, J, In rB Steam- 
ship Drachenf els, 21 Qu 860 a>t p, BS9, 

(6) The Batavier, 69 L J., Adm, 54 ; 15. P.D. 37 ; 62 L.T. 406 ; 38 W.R. 522 
(Eng.) ; 6 Asp. M.O. 600— C.A. S.P,, The Swansea and the Condor, 4S L.J., Adm, 33 ; 
4 P.D. 116 ; 40 L.T. 442 ; 27 W.R. 748 (Eng.) ; 4 Asp. BI.G. lU-OX. 

(7) The Numidai The ColUngrom, 54 L.J,, Adm^ 78 ; 10 P.D. 168 ; 53 L.T, 681 ; 
34W.B.I50'(Eng9; 8 Asp,M.G.483. 

{81 (Ibid}. 


38 
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pay the costs and expenses incurred by the defendants in giving 
this excessive bail.O) 


fill). Costs of 
af ptaise- 
mcBt,. 

(i?); Costs of 
witnesses.' 


Costs of appraisement, where it does not shew' a greater value 
than that stated by the owners, are to be borne by the salvorsJ^^^ 
The expenses of detaining a witness will not be allowed, unless 
it can be shewn that his detention was absolutely necessary to 
insure his attendance as a witness, and was not for any other pur» 
pose, e,g.^ merely to watch the proceedings in a suitJ2.i) party in 
a cause is not bound to examine any of his witnesses before the 
hearing and if judgment is given in his favour with costs, he is in 
general entitled, with respect to seamen who are reasonably detained 
by him as necessary witnesses, to the expenses of maintaining 
them to the time of the hearing.li^) The expenses of material and 
necessary witnesses may be allowed, though they may not have 
been called at the trial. 


(v) Costa of The expense of detaining necessary witnesses until the trial is 
aaoMsary allowed as costs.(i^) 

witnesses. 


(?i) Costs of The owner of a cargo arrested for freight may deduct the costs 
fnto“cout6!***^of paying it into Court. (is) 

(di) Costs Where a shipowner claimed as damages for the collision, 

daSffof fi'eight which his ship might have earned under a charter-party 

disallowed into before the collision for a voyage to be performed affcer 

the collision : — It was lieldi that he must pay the costs attending 
the claim for freight at the reference.l^Q) 


(9) The George Gordon, 53 L.J., Adm. 28 ; 9 P.D. 46 ; 50 L.T. 371 ; 32 W.R. 696 
(Eng.) ; 5 Asp. M.O. 216 ; and see The Earl Grey, 1 Spinks, 180. “ Bail is exorbitant 
when it is more than what the salvors can expect to realise.” Costs incurred in giving 
exorbitant bail have been allowed' in some cases— See The George Gordon, L.R. 9 P.D. 
46 and ihe City of Berlin, L.R. 2 P.D. 187 cited in argument re “ Champion,^'* 17 0. 
84 at p. 100, 

(10) The Persian, 1 Notes of Cas. 304. 

(11) The Bahia, L.R. 1 A. & E. 15 ; 11 Jur. (N.S.) 1008 ; 14 W.B. 411 (Eng.). 

(12) The Karla, Br. & Bush. 367 ; 13 W.B. 295 (Eng.). In the case of the wit- 
nesses being foreign seamen, a reasonable charge incurred for agency or interpretation 
may be allowed. 

(13) The Biddich, 38 L. 3'., Adm, 24 ; 19 L.T, 705, In estimating the allowance 
and compensation for loss of time in the case of a seaman detained to give evidence, the 
rate of wages is a fair criterion. The Olive, Swabey, 292. 

(14) The Karla, Br. & Lush* 367 ; 13 W.B, 295 (Eng ). See also oases noted 

under Befs. 12 and 13, , 

(15) The Leo, Lush, 414 ; 31 L Adm. 78 6 L.T. 58. See Mew’s Digest, 
Yol, Xin, Col. 866. 

(16) to, Swabey,:14i, 
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In Admiralty actions costs on the higher scale will only be (vlii) Gosk on 
allowed under exceptional circumstances. Costs on, the ■ higher 
scale will only be granted when special grounds of urgency qt motions, 
importance are shown, as it is intended that the lower scale should 
be the, ordinary scale-^^*^) 

Where a tender in a salvage suit is pronounced for, the usual W Costs, Jn 
practice is to condemn the plaintiffs in the costs incurred since the m salvage 
time of tender; but this practice is not invariable, and where 
Court is of opinion that the tender is not a liberal one, it will, in its 
discretion, make no order with regard to such costs. A tender 
which does not contain an offer to pay costs incurred up to the time 
of tender in such salvage suit is not good tender.(i9) A plea of 
tender must, as a general rule, specify the grounds upon which the 
defendant contends that the plaintiff is not entitled to costs.l^^*^) 

Costs may be given against the Crown where the Lords of the fx) Costs 
Admiralty appear to contest a collision suit.<20) Crowa! ^ 

Where the plaintiff in a collision suit is resident out of the (xi) Ooafcs, 
jarisdiction, the Admiralty Court may require him to give security 
for costs. ^ 21 ) A defendant in a collision cause making a counter- 
claim for the damage sustained by bis own vessel, mast, if he is 
resident out of the jurisdiction, give security for the costs, not 
merely of his counterclaim, but of the whole act ion. (22) If he 
makes default in giving security for costs pursuant to order, he will 
have his counterclaim dismissed, (23) 


(16-a) Sae The Decca, unreported but cited in In re Steamship Drachenfels, 
27 0. 860 (889); The Falls of EtiricTc, 22 0. 511. 

(17) The Baishy or Cardiff Steamship Co* v* Bartoick, 64: L.J., Adm. 66 ; 10 P.D. 
IM ; 53 L T. 66 ; 33 W.R. 938 (Eng.) ; 5 Asp. M.C. 473. 

(18) The Lotus, 7 P.D. 199 ; 47 L.T. 447 ; 30 W.R. 892 (Eng.) ; 4 Asp, M.O. 596. 
See also Mews Digest, Voi. XIII, Col. 669. 

(19) The Thracian, 41 LJ., Adm. 71; L.R. 3 A. &E. 604 ; 26 L.T. 889; 20 W.B, 
380 (Eng.) ; i Asp. M.O. 207. 

(19*a) (Ibid), 

(20) The Swallow, Swsihej, BO, 

(21) The Sophie, 1 W, Bob. 326 ; TAe Volant, 1 W. Rob. 383; The Johanna 
Frederick, 1 W, Rob. 39 ; The Lord Cochrane, 1 W. Rob. 312 ; The Constantine, 4 F. 
D. 156 ; 27 W.R. 747 (Eng.), C. A.; The Newbattle, 54 L.J., Adm. 16 | 10 P. D. 33, 62 
L.T. 15 ; 33 W.R, 318 (Eng.) ; 6 Asp. M.O. 366. 

(22) The Julia Fisher, 2 P.D. 116 ; 36 L.T. 257 ; :25 W.R. 756 (Eng ) ; 3 Asp, 
mo,.: 380,;:^^^^^^^ 

(23) {Ibid,} 
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" ■. Costs of transcript of shorthand writer's notes would not be 
incinded in a general order awarding the costs of an Admiralty 
action. It would require a special direction of the Court for the 
inclusion of such peculiar expenses.(24) 

In the reports of Admiralty cases, there are several decisions, 
which, though they cannot be said to lay down any definite and 
invariable rule, may be of importance as showing some of the im- 
portant points which Admiralty Courts are generally in the habit 
of considering in awarding or withholding costs.(25) Thus if the 
plaintiff negligently arrests and sues a wrong ship he will have to 

pay costs.^26) 

On discontinuance of an Admiralty or Vice^ Admiralty action 
the plaintiff will be ordered bo pay the costs of the action, (^ 7 ) 


(24) The Turrett Court, 5 O.W.N. (Journal Portion), p. olxxix. This was a collision 
case between two steamships, in which the President held the “ Turrett Court ” alone to 
blame. The action involved questions of an extremely technical character. For the 
plaintiffs in that original action, who were the owners of a vessel called the Ramellies, a 
shorthand writer was employed who took down the evidence of experts, who dealt on the 
operation of steam-reducing valves and other such matters. Those costa were disallow- 
ed by the Registrar to plaintiff who had recovered judgment in that action with costs. 
The Registrar had refused them on the ground that such costs were only allowed when 
the successful party had applied for them at the hearing. The owners of the Ramellies 
appealed. The learned President accepted the view of the Registrar ; general costs do 
not include the coats of a shorthand writer's notes, these require a special direction, An 
application should be made at a time before the order is drawn up and he therefore 
directed that the taxation should stand. The Turrett Court, 5 O.W\N. (Journal Portion), 
p, olxxix. 

(25) These principles will be found to be very similar to the general principles 
which govern ordinary Courts in the matter of the award of costs, except in those cases 
in which the peculiarity of Admiralty Courts requires a deviation from the ordinary rule. 
Rule 506. Of the Original Side Rules of the Madras High Court says In oases of 
damage, unless the Court otherwise directs, each party shall, on or before the first 
hearing, bring into Court a written statement containing the following particulars 

|a| the names of the two vessels which came into collision, and the names of their 
respective masters ; (5) the time of the collision, as nearly as can be stated ; (c) the 
place of the collision ; (d) the direction of Ihe wind; (e) the state of the weather ; 
(/) the courses of the respective vessels on first sighting each other ; (g) the distance at 
which the other vessel was first seen ; (h) the steps taken to avoid the collision ; (i) the 
parts of each vessel which first came in contact.” 

(m) The TJcangelwms, Swabey, 378; 12 Moore, P. C. 352. F,i The Actives 
6 L, T, 773 ; The Straihmver, 1 App. Gas. 58 ; 34 L. T. 148 ; 3 Asp. M. C. 113 ; and see 
The Pm, 32X. J., 46 ; 8 Jur (N.S.) 1230 ; 11 W. R. 44 (Eng.). 

: :(27)-The, J.: H. MenkeSs (1887) .12 P.D, ,, 106 and see The 8t. :0lafs (1877) 3 Asp, 
M.O. 341. “ Immunity of a oo-plaintiff from costa does not create a like immunity for 
the remaining CO- plaintiffs/ In the Adiaira^^ Court each oo- plaintiff is severally 
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In one case, the successful appellants who were held to have Bucoossful 
complicated the case by a series of outrageous falsehoods, were oatiDgtMa * 
allowed costs of appeal only, each party paying his costs in the 
Court below.128) 


In an English case, on the defendants succeeding on a plea of Defendant 

compulsory pilotage the action was dismissed with costs.<29j r^^eallr 

compulsory - • 
. piloliage® ■■ 


It is a rule in the Admiralty Court, where a collision is found Defendpt 
to be the result of an inevitable accident, to make no order as to ^ 

costs, unless it can be shewn that the suit was brought unreason- meviteble 

, aooiuoiit;, 

ably and without sufficient grounds. ^O) It is the practice of the 

Admiralty Court in case of inevitable accident that each party 
should pay his or her own costs. Where, from the circumstances 
of the collision, it must have been obvious that the collision was an 
inevitable accident, the Court will use its discretion as to dismiss- 
ing the suit with costs. Although, where the Court finds 
inevitable accident, the general rule is, that each party pays his 
own costs, yet the Court still holds, and will on occasion exercise, 
a discretionary power to condemn the plaintiff in costs.(^2) The 
plaintiffs in an action for damage by collision admitted on the plead- 
ings that the collision was the result of an inevitable accident 
Held, that defendants were entitled to judgment with costs. It 
has been laid down that, unless there are special circumstances to 
induce the Court to depart from this rule, costs will be given 
against the plaintiffs in an action of damage, whenever the defend- 
ants prove that the collision was the result of an inevitable 
accident. The general rule that can be deduced from the 


liable for the whole of the costs.” The Leda, Bt. B,n^ Lush, 19; 32 BJ. Adm. 58; 
9 3’ur. (N.S.) 208 ; 7 L.T. 864 ; 11 W.R. 302 (Eng.). 

(28) The Satavier, (1889) 15 P.D. 37, O.A. 

{29) The Burma, (1399) 8 Asp. M.O. 547 ; but see The Carl XV,, (1892) P, 132, 
where each party was ordered to bear his own costs of the action ; The Schwann, 
(1874) L.R. 4 A. and E, 187 ; and The Ophelia, (1913) 29T.L.R. 656. Uncertainty of 
the law as to compulsory pilotage assigned as a reason for not giving successful party 
his costs. The Hankow, L.J. Adm. 29 ; 4 P.D. 197 ; 40 L.T. 335 ; 4 Asp. M.O. 97. 

{m) The Marpesia, 8 Moore P.O. (H.S.) 468 ; L.R. 4 F.O. 212; 26 L.T. 333 ; 
1 Asp. M.O. 261. 

(31) The Innisfaili The Secret, 35 L.T. 819j; 3 Asp. M.O. 337, 

iB2) The London, Bi, and Lush, 82 ; ^9 Jur, (N,S.) 1330 ; 9 L.T. 348 ; The 
'Iiinemn'j5,\2, W.' Rob.,'2B6..' 

(33) The Naples, m L J. Adm. 64 ; 11 P.D. 124 ; 56 L.T. 584 ; 35 W.R. 69 (Eng,)' 
6 Asp. M.O,. '30. " 
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authorities bearing on this, point has been stated' in the following, 
terms: “Where the defence of mevitable . accident is : sustained, 
the plaintiff will not be ordered to pay the costs, unless he might or 
ought to have known that there was, apart from the merits, a good 
legal defence 

The Admiralty , Court has jurisdiction to pass a decree against a 
defendant personally to pay costs, though the ship was arrested and 
bail givenJ36) 

Where, in an Admiralty action, the real contention in the case 
was as to which of two defendants was to blame, and the plaintiff 
acted reasonably in adding both defendants, the unsuccessful 
defendant was ordered to pay both the costs of the plaintiffs, and 
of the successful co-defendant. (37) 

(35) The Virgo, 35 L.T. 519 ; 25 W.B. 397 (Eng.) ; 3 Asp. M.C. 285. Costs given 
against tbe claimant in a case of collision wbich was an inevitable accident. {The 
Thornley, 7 Jur. 659. ) Inevitable accident found by Court of Appeal ; decision below 
reversed. The modern rule is that costs follow tbe event in case of collision by inevitable 
accident, unless there are special circumstances. The Monhseaton, 53 L.J,, Adm. 62 ; 
14 P.D. 61 ; 60 L.T, 662 ; 37 W.R. 523 (Eng.) ; 6 Asp. M.C. 383, 8.P. The Batavier, 
69L.J., Adm. 646; 16 P.D. 37 62 L.T. 406 ; 38 W.R. 622 (Eng.) ; 6 Asp. M.O. 600, 
G.A. For earlier decisions, see The Oorinna, 36 L.T. 781 ; 8 Asp. M.O. 307 ; The Agra 
and the Mlizaheth JenMns, 4 Moore P.C, (N.S.) 485 ; 36 L.3f., Adm. 16 ; L.R. 1 F.C. 
601 ; 16 L T. 755 ; 16 W.R. 736 (Eng,). Both ships found in fault in Court below ; one 
appeals ; appeal dismissed, with costs. The MilanesSi 45 L.T. 151 ; 4 Asp. M.C. 438 — 
(H.L ) E. A., held alone in fault in Court below 5 B, alone in fault in Court of Appeal ; 
A. gets costs of Appeal and below. The Qlannibanta and the Tramit.l P.D. 283 ; 
34 L.T. 934 ; 24 W.R^ 1033 iEng.) ; 3 Asp. M.C. 339, O.A, 

(36) The Volant, 1 W. Rob. 383. 

(37) The Eiver Lagan, (1888) 6 Asp. M.O, 281, followed (on an appeal from the 
City of London Court) in The Mystery, (1902) p. 116; and see The Hopper, No. 21, 
(1903) W.N. 114. The Dumb barge E,” while in tow of the steam tug S,” was 
damaged by a collision with tbe Steamship "R.L,” The owners of the “E,” com- 
menced an action joining the owners of both vessels as defendants. At the trial the 
“ R.L.'* was found alone to blame field, that the owners of the “ R.L,” having endea- 
voured to throw the blame onthe‘*S” must pay her costs as well as those of the 
plaintiffs. The Eiver Lagan, 57 L.J., Adm. 28 ; 68 L.T, 773 ; 6 Asp. M.O. 281, Case 
for recovery of damages caused by collision between plaintiff’s ship “ Beamish ” and the 
Canard, S. S. “ Slavonia,” The collision was in the river Wear-at- Sunderland, county 
Durham. Plaintiff’s allegation was that the Canard ship was negligently moored and 
proper precautions bad not been taken to keep her clear off the “ Beamish.” The action 
was originally against Sir James Lang and Son Limited, who provided the tugs and trans- 
porting gang. Negligence was denied and the defendants alleged that the vessel was 
berthed under the direction of the harbour master, the servant of the Wear Commission- 
ers, and if there had been any negligence or improper navigation, it was the fault of the 
Harbour Master for whose default Sir James Lang and Son Limited were not responsible. 
Thereupon the Eiver Wear Commissioners were also made party defendants. The learned 
President, on the evidence before him, oamelto the conclusion that those in charge of 
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: In an action of damage by collision instituted in' the High points ' to be' 
Court, the Court, in exercising its discretion as to costs, will 
regard the size of the vessels, the nature of the ' collision, the oases, 
length of time occupied at the trial, and the judgment delivered by 
the Court, 


Co-plaintiflfs in collision cases are severally liable to the , whole Respoosibi- . 

of the costs.(39) 

in collision 
oases. ■ 

Where, in respect of a collision, cross-actions are brought and Cross-actions 
are consolidated, and the Court finds that both vessels are equally 
at fault, no costs would be awarded to either side.i^®) This rule has 
also been followed even in cases where there was no cross- 
action.(^i) 


The owners of a cargo laden on board a vessel which had ooilision— 
been sunk in a collision with another vessel brought an action 
damage against the owners of such other vessel. The Judge of the 
Admiralty division pronounced that both vessels were to blame for 
the collision, gave the plaintiffs half their damages from the defend- 
ants, and condemned the defendants in the costs of the action. 

The decision that both vessels were to blame was upheld by the 
Court of appeal. It was held, that as the plaintiffs had failed on 
the issue that the vessel carrying the cargo was not to blame, no 
costs ought to have been given.(^2) When both ships are to blame 


febe “ Slavonia baU failed to carry out the orders of the harbour master, and after the 
tide fell they did not competently handle the ropes and gear. Sir James Lang and Son 
were therefore liable, but plaintiffs had failed against the Wear Commissioners, He 
directed that these added defendants were entitled to have their costs taxed as between 
solicitor and client (see case of the Ydwn and Public Authorities Protection Act, 1893, 
S^ 1). And His ijordship ordered that Sir James Lang & Son should pay the coats 
of plaintiff a against both defendants and the costs of the successful defendant. !lh& 
9 O.W.N. (Journal portion), p. ovi. 

m) .The Salthum, (1892) P. 333 ; 1 R. 543 ; 69 L.T. 88 ; 7 Asp. M.O. 325. 

(39) The Leda, Br. & Lush, 19 ; 32 LJ., Adm. 68; 9 Jur. (N.S.) 208; 7 L T. 864 ; 
■11 W.B. 302 (Bng.). 

{m) The Hector, (1883) 8 P.D. 218, O.A. 

(41) The Qukhstep, (1890) 16 P.D. 196; The City of Manchester, ilBBQ) 5 P.D, 
221, G.A. 

(42) The City of Manchester, 49 L.J.. Adm. 81 ; 6 P.D. 221 ; 42 L.T. 521 ; 4 Asp. 
M.O. 261, S.P.; The Vera Crm, 63 L J., Adm. 33 ; 9 P.D. 88 ; 61 L.T. 104 ; 32 W.B. 
783 (Eng.) ; 6 Asp, M.C. WIQ iOL The Washington, ^ lux. 1067; The Telegraph, 
1 Spinks 427 ; The Lahe St, Clair and the Underwriter, 2 App. Gas. 389 ; 63 L.T. 155 ; 
3 Asp. M.C. 361 ; The Lorn Bird, 6 P.D, 80 ; 44 L.T, 660 ; 4 Asp. M.O. 427 ; The 
Bigborgs Minde, 62 L.J., Adm, 74 ; 8 P.D. 117 ; 49 L.T. 23 ; 6 Asp. M.O. 460, G.A. 



304 


LAW OB' COSTS IN BRITISH INDIA. 


[Ohap. 


for a collision, the damages are equally divided, and each party 

bears his own costs.l^S) 

Collision qijjg owners of a pier in the Thames sued the owners of the 

caused by tne 

fauife of third ^^Valenoia” and the owners of the Alfred for damage • done^ to ' 
their pier by the Valencia.” The '‘Valencia” owners admitted 
: collision with the piei% but said that their ship was driven' against 
? the pier by the negligent navigation of the " Alfred” ; and the jury 
so found The Court held, that the " Alfred ” owners must pay the 
costs of the "Valencia” owners as well as those of the plaintiffs. 

Miicoiiaiiot The owner of a ship that rendered no assistance to another 
^uaLheTby^ she had been in collision, though not in fault for the 

oosis. collision, was condemned in costs.(^S) 

Coats la Where a fair salvage agreement has been made an action of 

MtionI salvage should not be brought, and the plaintiffs improperly 
bringing a suit may, on that ground, be ordered to pay the costs. 
Where money has been paid into Court the discretion ought to be 
exercised by giving the plaintiffs the costs of action up to the date 
of payment in, and defendants those subsequent to that event, but 
this general rule would be departed from when salvors unreasonably 
refuse an offer made before suit ; and where an offer was made 
before the commencement of the action, and subsequently the sum 


(43) The Agra and Mimbeth Jenkins, ^ Mqotq P.G. (N.S.) 438; 36 L.J,, Adm, 
16; L.R. 1 P.C. 501 ; 16 L.T. 755 ; 16 W.E. 735 (Eng.). In a collision case whare both 
ships are to blame, the plaintiff is entitled to his costs if, in his statement of claim, he 
admits that he is to blame. The General Gordon, 63 li.T. 117 ; 6 Asp. M.G. 533, Both 
ships in fault. Appeal dismissed with costs except so far as increased by respondent 
adhering to appeal. The Moeander and the Florence Nightingale, I Moore P.G. (H.S.) 
63 ; Br. & Lush. 29. Where in Admiralty or Vice-Admiralty actions the Court finds that 
both parties were at fauit, no order would be made as to oosts. The 'Englishman 
' The Australia, (1894) P. at p. 246 N. Plaintiffs admitting on their statement of olafm 
that they were to blame, and only asking for a decree of both to blame, may be 
entitled to costs on such decree being made {The General Gordon, (1890) 6 Asp. M.G. 
.533). The rule of no costs where both ships in fault, applies where the fault of one ship 
is the fault other compulsory pilot. The Hector, 52 L.J,, Adm. 51 ; 8 P.D. 21.8 ; 37 W. 
B. 491 ; 6 Asp. M.G. 1013 ; The Oahfield, cited in Mew’s Digest, Vol. XIII, Col, 773. 

(44) V. 0ood^gr, 6 Asp. M.G. 281-w. 

^ (45) 'The Gelt, 3 Hag. Adm. 343. A Dutch and a Spanish ship were in collision in 
the Ghannel." TheBpanish Seamen came on board the Dutch ship with knives and were 
violent.' 'The Dutch' ship was' held in fault for, the collision, but 'HO.costs were given' tb' 
the Spanish ship. , fP ?20 CaiJaZiwe, 2 Spinks 

(46| i!7usma/i5;2, (1885) 10 P.D. 41; . . " 

(47) (1884)10 P.D, X. 
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offered was paid into .Court and ^ accepted,- the plaintiffs were -ordered 
to pay the whole costs of the aotionJ^S) _ ' 

, The rule that the plaintiff recovers costs up to date of tender, 

.and the tenderer the costs subsequent, applies to salvage cases. 

When two separate salvage . actions are consolidated at the Consolidation 
instance of the common impugnant, and no order is made giving 
the conduct of both to one plaintiff, the promovents are entitled to Separata 
separate costs 


The amount of salvage award may be increased in appeal increase of 
according to circumstances. (5^^ ‘ awarif 


Where, in an action of salvage, a ship was arrested and the Action of 

bail asked for was found to be excessive, held, that the impiignants^^j,j^Qg|®^gij^jg 

should be paid by the promovents the costs of the excessive bail -“Oos^s of 

. - p /.f.t - excessive bail, 

required from them. 


(48) The Malvern, (1900) Fo. 240; and see The Nasmyiht (1885) 10 P,D. 41. 
See also Yearly Praotioe, Vol. I, 1914, p. 1071. As to apportionment of costs between 
shipowner and cargo-owner in salvage actions, see The Elton, (1891) p. 265 ; Williams 
and Bruioe’s Admiralty Practice, 3rd Ed.,pp. 464-“484 ; Merchant Shipping Act, 1894, 
(57 & 58 Vic., 0 . 60), 8. 547. 

im The Blanche, 99. 

(50) Jn re Steamship Dr achenf els, 27 G. 860 (890). The following obser’tations of 
Ameer Ali, J., in the course, of the judgment may also be noted “ The plaintifi’s 
counsel contend they are entitled to separata costs. Mr. O’Kinealy contends they are 
not so entitled especially in view of the consolidation order cf the 15th of October 
1898, I have carefully considered the order made by the learned Judge on the 
application of the Drachenfels for the consolidation of these two matters, and I 
am of opinion that that order was made, as it was asked for, with the object of 
avoiding a double set of costs to the impugnants. It was never intended so far 
as I can gather from the words of the learned Judge, and his remarks to Mr, Orr, 
that the conduct of the two actions should be given to one set of promovents. 
In the order of the 16th of October as well as of the 17th of May, both promovents are 
allowed to cross-examine the witnesses separately, and having regard to the course 
which the two actions have taken, both in the examination of the witnesses before the 
Commissioner as well as in Court, it would be hardly justifiable on my part to give 
only one set of costs. Mr. Best was cross-examined by the impugnants, as I pointed out 
before, at extraordinary length. I am forced to make this comment ; not satisfied with 
one answer, oounsel returned to the charge over and over again. The impugnants 
raised every possible objection against the claim of the plaintjfi, the result cf which 
has been an inordinate prolongation of the hearing. I think this is a case in which I 
am bound to give separate costs, and I do so, ” Per Mr. Arnsar Ali, J., In re Steamship 
” Draohmfeh 27 0 . 860 at 890. 

(51) In the matter of the Ship “ Champion'', 17 0. 84. 

(52) The George Garden, L.B. 9 P.D, 46. See the same point discussed in the 
“ Bombay and Persia Steam Navigation Company" v, S. S. " Cashmere^', 24 B. 56 (66) 
— 1 Bom.L.E. 55‘7. The following observations of His Lordship Bussell, J., may also 
be noted I have considered the question of the point raised by Mr. Branson 
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The general .role is that, in ■'successful admiralty appeals, the 
actloas. , appellants will have their costs of the appeal (S3) When the Court 
of', appeal varies the decision of the Judge., of the admiralty 
division, by which he, found one vessel wholly to blame for a 
collision, by finding that the collision was, an inevitable accident, 
the practice of the Privy Council that each party should, except 
under very exceptional circumstances, pay their own costs, will be 
followed. When the Court of appeal varies a decision of the 
Judge of the admiralty division, by which he found one vessel 
wholly to blame for a collision, by finding that both vessels are to 
blame, each party will pay his own costs, both in the Court below 
and in the Court of appeal (^5) Since an appeal lies under the High 
Court Act and Letters Patent, from the original side in the exercise 
of Admiralty or Vice- Admiralty jurisdiction, and the procedure is 
mainly governed by the Code of Civil Procedure, the usual practice 
of the High Court, as to costs in appeals from the original side, 

should be followed. (S6) 


yesterday wit-h regard to the costs tie owners of tie ‘‘Cashmere ” have been put to by 
reason of excessive bail having been oompeiied. In a matter of this sort the Court 
must, of course, allow for the plaintiffs taking a generons view of the value of their 
services, but I tbirk in this ease the bailtbat was ccmpeikd, aithongh it was in the 
three suits, was excessive. Mr, Justice Butt says in “ T/ie George ”, 1884, 

9 P.D. 46 : “ Parties should net arrest a ship for an exorbitant sum, and if they do, it is 
no excuse to say that the defendants did not, as is were, struggle to get free by apply- 
ing to have the bail reduced.” This case was directly followed in The Chavipion.'^ 
17 0. 84, where the costs occasioned by the bail required being excessive were directed to 
be paid by the promovents. I think in the present case the plaintifis ought to pay the 
costa of and incidental to bail being compelled beyond the sum cf Rs< 50,000.” Per 
Russell, J., in The Bombay and Persia Sieam Navigation Company v. 8, S, Oashmere, 
24 B. 55 (65) = i Bom.L.E 557. 

(53) The Stoansea and the Condor, or P&rlmisv- The Condor, 48 Ij. J. Adm. 33 ; 
4 P.D. 115 ; 40 L.T, 442 ; 27 V7.B. 748, Eng.; 4 Asp. M.0. 115, G. A. And op. The City of 
Berlin, 47 L.J. Adm. 2 ; 2 F.D. 187 ; 37 L.T. 307 ; 25 W.R. 793, Eng. ; 3 Asp. M.O. 
491, G. A. 

(54) The City of Cambridge, 35 L T. 781 ; 3 Asp. M.O. 307, C.A, 

(55) The Corinna, 35 L.T. 781 3 Asp. M.O. 307, O.A. Where both ships are 
found in fault in the Court below and the decree is affirmed and no costs of appeal are 
given. The North AmeHean and the Tecla Carman, Swabey, 368 ; 12 Moore P.G. 331 ; 
Lush. 79. Where the Court of appeal reverses or varies the decision of the Court below 
and finds both ships in fanlfc, no costs of the appeal or of the Court below are given. 
The Eector, cited in Maws Digest, VoL XIII, Col. 860. The Arraioon Apear, 69 L.J, 
P.C. 49 ; 15 App, Cas. 37 ; 62 L.T. 331 ; 38 W.R. 4S1 (Eng.) ; 6 Asp. M.C. 491, P.O. 

(56) In the matter of the Ship “Champion,^^ 17 0. 84. In a salvage cause, the Supreme 
Court, by its sentence pronounced in March 1849, dismissed the claim of the salvors. 
In the month of April following, the promovents moved for a- rule nisi to show cause 
why the defendants should not pay thok ebsts,. This rule the Court refused. In Augusit 
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" Thoiigti in' aptieals as to fche am'oonii of salvage the Privy Conn- , 

cil generally would not give a successful appellant his costs of the 
appeal, yet it has been held that such appeals under the Judicature , 

Act form no exception to the general rule that a successful appellant 
' is entitled to his costs.l^^-^) 

' The Court ' will not ordinarily interfere with the Begistrar’s intaEferenoe 

discretion as to taxation, unless a mistake in principle has been 

madeJ^'^1 ' .^iscretioa'as 

- to costs. 

Sec. 4. Admifiistfatioii Actloo— Costs of Executor and Administrator. 

AdmiEiatEation actions, what are. 

Administration action, jurisdiction of Courts in. 

Administration action, costs of— Provisions oi the Indian Succession Act as to, 

Administration action, what axe costs of — “Executorship and testamentary 
.expanses.’’ 

(1) Costs out of estate— Cases where costs were ordered to bo paid out 
the estate. 

{a] General. 

(&) Where litigation is caused by the fault of the testator. 

(c) Where proceedings are directed for benefit of estate. 

(d) Where a party merely calls for proof of will. 

(s) Where party opposing the will has sufficient ground to question validity of 
will or capacity of testator. 

if) Where there is just cause for litigation. 

(p) Where doubtful questions of law are involved. 

in the same year, the promovents applied for and the Supreme Court granted leave to 
appeal to England from the principal sentence of March 1849. No objection was taken 
to the competency of the appeal in Bombay by the respondents, nor was any protest 
against the right of appeal entered in En^landt but the respondents at the hearing 
objected to the reception of the same, contending, that the appeal was perempted by 
the proceedings had in the month of April* Held, that such objection was fatal, that 
the applioation for costs after the decision in the cause, had the effect of absolutely 
perempting the appeal, so as to entirely take away from the Supreme Court the power 
of granting leave to appeal, as nothing could, after the proceedings in April, be done 
to restore the appeal from the principal sentence. But under the ciroumstaaoes of the 
case the Privy Council was of opinion that no costs ought to be given. Thomas Gharles 
Loughnan v. Saji Joosub Bhulladina, 5 M.I.A, 137 (145) = I Sar, P.O.J, 410=7 Moo. 

P.G. 373 = 1 LR, 1080. 

(66-a) The Gity of Berlin, 47 L. J. Adm. 2 ; 2 P.D. 187 ; 37 L.T, 307 ; 25 WLR. 793 
(Eng.) ; 3 Asp. M.G. 491, O.A. The Privy Council has refused costs to successful 
appellants in appeals from amount of award in Admiralty cases ; the rule is apparently 
the same still ; and The City of Berlin^ L.R. 2 P.D. 187, cited in argument In re “ Ghani’- 
pion” 17 G. 84 (99), which shows the disfavour with which the Court looks upon such 

(57) The Neera, 5 P.D. 118 ; 42 L.T, 743; 4 Asp. M.G. 277. For a case where a 
decree made by a former Judge as to costs in a collision cause where both ships were 
found to be at fault was varied by his successor, see The Monarch, I W. Bob. 21. 
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(h) ' Wl^em the circumstaoees of the' case call for a judicial .investigatioB , of the 

.matter. 

(i) Where the executor proves will in solemn form. 

If) W'here nest-of-kio or executor suooessfully contests later will, 

' (Ic) Where legatee brings suit on behalf of himself and other legatees, 

|l) 1/here legacy is given to a olass—Costs of proving title as member of the 
class,' 

(m) Where benefioiary successfully resists attempt by another beneficiary to 
prove a falsa will. 

(w) Where joint letters of administration are issued, 

(o) Vi/here probate was granted of subsequent inconsistent will. 

(p) W’hare decree for payment of legacy is made on admission of assets. 

(qj Where plaintifi is given the conduct of several suits consolidated. 

(2) Oases where costs were not ordered to be paid out of the estate - 

(а) 'Where construction of will is not so difficult as to require assistance of 

Court. 

(б) Where action is not for benefit of estate. 

{c} Where applicant for letters wilfully conceals the existence and claims of 
relatives of deceased, 
id) Where legatee’s claim is not proper. 

(e) Where opposition improper, 

{/) Where opposing party might have removed suspicion by proper enquiry. 
ig) Where opposing party makes false charge of fraud and conspiracy. 

{h) Where plaintiff is guilty of laches. 

(3) Ca.'Ses where each party was directed to bear his own costs. 

(4) CaL=ie where probate was refused to executor — Costs in discretion of Court. 
Costs of exeoutyprs and administrators in administration suits. 

Generalrule — Paid out of estate. 

Exceptions: — 

(i) Misconduct. » 

|ii) Fraud. 

(iii) Undue influenoe, 

(iv) Breach of trust. 

(v) Negligence. 

(vi) Perverseness and unreasonable caution and suspicion, 

(vii) Improper investment, 

(viii) Wrongful distribution of assets, 
fix) Denial of indebtedness to account. 

(x) Executor bringing a useless action. 

(xi) Defaulting trustee or executor, costs of. 

(xii) One of two executors only defaulting. 

(xiii) Principle on which costs of a defaulting trustee are disallowed, 

(xiv) Costs of a defaulting executor who becomes bankrupt . 

(xv) Costs sometimes given to a defaulting executor on account of assistance 
rendered* ■ 
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. Trustee OE executoi: making good Ms default : right to costa, 
fxvii) Executor oi a defaulting trustee. 

(sviii) Severanoa from eo-trustee or oo-exeoutor. 

(xix) Eevocation of probate or letters,. 

(xx) Where application for probate is dismissed for default, 

(xsi) Where loss caused by agent’s default. 

(xxiil Sst-ofi of costs. 

(xxiii) Uonaoessary costs. 

(xxiv) Executor, change of attorney by— GostSf liability of executor to pay. 

Pees due to Council, Scale of — Costs. 

In what oases the plaintifi shall pay the executor’s costs. 

Costs out of particular portions of the estate - 

(а) Liability of general estate. 

(б) Liability of residuary estate. 

(c) Liability of particular share, 

(d) Liability of particular fund. 

(e) Liability of settlement fund. 

ifi Liability of specific legacy. 

ig) Liability of real estate. 

Costa of particular persons. 

(i) Administrator-General. 

(ii) Creditor bringing administration action. 

(iii) Personal representative. 

(iv) Residuary or other legatee. 

(v) Next'Of-kin or person entitled in distribution. 

(vi) Beneficiary. 

(viil Caveator. 

(viii) Government. 

Priority as to executor’s and trustee’s costs, 

Security for costs. 

Costs In Administration Actions. 

Administratioh suits are said to be exclusively within the Administra- 
iurisdiction of the Equity Courts. The administrative jurisdiction 
of such Courts consists rather “ in adjusting, enforcing, and executing 
doubtful or recognised rights, than in deciding between directly 
hostile litigants/' In an administration suit, whatever property 
ought of right to be dealt with, in any particular case, is ascertained, 
got in, and permanently secured under the orders of the Court ; and 
then all claims and interests alleged in respect of it, whether 
conceded or contested, if made undeff and not adversely to, the 
administration, are ascertained and declared, and put in train for 
liquidation. Immediate and vested demands are at once satisfied ; 
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' fukire aM contingent claims, and .continuing interests, of whatever 
. , ' duration, are provided' for, and executed during the whole length of 
their continuance; and ultimately, on the determination of all charges 
and contingencies, the entire matter is completely wound up, has 
been managed, and finally ' disposed of — that is, the property has 
been adnimisiered ''i^^ 

An administration suit is usually brought by a creditor of the 
deceased on his own behalf and on behalf of all other creditors for 
which their consent is not necessary ; or it maybe brought by a 
creditor claiming payment of his own debt only, or by a legatee, or 
one of the next-of-kin, or a devisee, or the heir. But a suit by one 
or more creditors on behalf of other creditors cannot be entertained 
without the leave of the Court being previously obtained for its 

institution 

An administration suit is in essence a suit for an account and 
application of the estate of the debtor for the satisfaction of the dues 
of all the creditors ; the whole administration and settlement of the 
estate are assumed by the Court, the assets are marshalled, and the 
decree is made for the benefit of all the creditors.(3) 

AdmmisfcEa- It has been said, that the whole jurisdiction of Courts of equity, 
jSisdfotionof administration of assets, is founded on the principle, that it 

Courfes in* jg the duty of the Court to enforce the execution of trusts ; and that 
the executor or administrator, who has the property in his hands, is 

(1) 1 Law Stud. 639 ; see Dhunraj v. Broughton, 15 B.L.R.O.G. 296. See 
MujamdaE’s Hindu Wilis Act, pp, 634-635. On the subjeot-matter of this seotioiij see 
Morgan and Wurtzburg on Cosls, pp. 165 204; Marshall on Costs, pp- 332-343 ; Gordon 
on Costs, pp. 35-50; Mujamdat’s Hindu Wills Act, 1st Ed., pp. 634-635 ; Henderson’s 
Indian Succession Act, Notes under S. 280; Enoyclopindia of the Laws of England, 
2nd Ed., Voh 4, pp. 69-65. Halsbury’s Laws of England, Vol XIV, pp. 347-353 ; 
Mews Digest, Vol. VI, Cols. 1821-1828, 2062-2064; Williams on Executors and Adminis- 
trators, lOfchEd., 1906,247-250, 286-290, 1499-1502,1633-1635,1667*1681; Theobald 
on Wills, 6th Ed., 1605, pp. 768-771 ; Daniell’s Chancery Practice, 7feh Ed., Oh. XYXII ; 
Annual Practice, Notes under O. LXV, r. 1 ; Seton on Judgments and Orders, 
6th Ed., Vol, II, pp. 1170, 1516-1519 ; Yearly Practice (1914j, pp. 1052-1064 ; Triest 
and Coots Probate Practice, ISth Ed., pp. 509-614 ; 2 Black Comm. 61, etc. ; Toller on 
Executors, B. 2, Ob, I, p. 137, etc. Storey’s Equity Jurisprudence, 8th Ed., 
(Boston) (1861) Vol. I, Oh, 9. Reference may also be made to Jarman on Wills, Spence’s 
Equitable , Jurisdiction ; Thompson’s Principles of Equity and Equity Practice of the 
County Court ; Wiiiiam’s Bankruptcy Practice. 

(2) Oriental Bank Corporation v. Gohind Lall Seal, 9 0. 604. As to the practice 
and procedure in such suits, see S, 213, Code of Civil Procedure (Act XIV of 1882) = 
O. XX, r. 13 of Civ. Fro. Code, 1908. See also Storey Eq. Jur. 648, 548-a. 

(3) Sasi BhiishanBose v, Maharaja^, Sir Manindra Ohandra Nandy, 24 O.L.J. 
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boiinito apply, tha't property to the payment of debts and legacies ; 
and to apply the surplus according tO' the will of the testator, or, , in 
case of intestacy, according to the statute of distributions. So that 
the sole ground, on which Coorts of equity proceed in cases of this 
kind is to be deemed the execution of a trust 

With regard to the costs of proceedings in administration 
suits, S. 280 of the Indian Succession Act^^) says: — '' The expenses 
of obtaining probate or letters of administration, including the costs P^ovisions^ of 
incurred for or in respect of any judicial proceedings that may besi^ocession 
necessary for administering the estate, are to be paid next after 
the funeral expenses and death-bed charges.” (^) 


There is no distinction in meaning between 
expenses” and “testamentary expenses”. (*^1 


“ executorship Adminis- 
tration action, 
what are coats 

__ ___ ^ — a 


(4) Adair v. SJiaWf 1 Sob. & Lefr. 262. Sae, also, Farrington v. Knigliiley, 1 P. torsbip and 
Will, 648, 549 ; Rachfield Vc Careless, 2 P, Will, 161 ; Duke of Butland v. Duchess of testamentary 
Rutland, 2 P. Will, 210, Elliott v. Collier, 1 Ves, 16 \ Anon, 1 Atk. 491 ; Wind v. expenses.” 
Jekyll, 2 P. Will. 576 ; Nicholson v. Sherman, 1 Oas. Oh. 57 ,* Bao. Abridg. Legacy, M. ; 

1 Madd. Gh. Pr. 466, 467. “ The word assets is derived from the French word ass{e, 
which means suffioiant, or enough ; that is, sufficient, or enough, in the hands of the 
executor or administrator, to make him chargeable to the creditors, legatees, and dis- 
tributees of the deceased, so far as the personal property of the deceased extends, which 
comes to the hands oi the executor or administrator, for administration. In an 
accurate and legal sense, alUha personal property of the deceased, which is of a saleable 
nature, and may be converted into ready money, is deemed assets, 2 Black Oomm. 51 ; 

Toiler on Executors, B. 2, Ch,. I, p, 137. • But the word is not- confined to such 
property ; for all other property of the deceased, which is chargeable with bis debts or 
legacies, and is applicable to that purpose, is, in a large sense, assets.” 2 Black Comm. 

255, 350 ; Toller on Executors, B. 3, Ob. VIIX, p. 409. 


(5) Act X of 1865. 


(6) See 8. 280 of the Indian Succession Act (X of 1865). This section is not made 
applicable to the Wills of Hindus, Jainas, Sikhs, etc., by the Hindu Wills Act. See 
S. 2, Act XXI of 1&70 (ITindu Wills) as amended by 8. 164 of the Probate and Adminis- 
tration Act, V of 1881. S. 280 of the Indian Succession Act (X of 1865) corresponds to 
B. 102 of the Probate and Administration Act, V of l-SSl. These words judicial 
proceedings that may be necessary ” seam to refer to ardministration suits. See 
KhuBTubhai v. Harmajsha, 17 B. 637. They must not be understood to suggest that, 
granting probate or letters of administration is a ministerial act and not a judicial one. 
As a matter of fact, granting probate is a judicial act and not a ministerial act. The 
proceeding in which such grant is made must therefore be also a judicial proceeding. 
Sea Allen v. Dundas, 3 Term. Rep. 125 ; Flood 670. 

(7) Sharp v» Lush, 10 Ch.D. 46S (470), per Jessel, M.R, Costs of an administration 

suit have been held to be included under ** funeral and other expenses, ” and “ legal 
expenses. ” Webb v, De 31 Beav. 673 Coventry v, Coventry, 2 Dr. & Sm.‘ 

470* The plaintifi’s costs of an UDSUOcessful action impeaching the will are not testa- 
mentary expenses. Godwin v. Prince, (1898) 2:Ch.226. The words “ judicial proceedings 
that may be necessary ” in S. 280 of the Indian, Succession Act refer to administration 
suits, Klmsrubhai Nasarvanji v,: Bormaj&ha Phiro^sha, 17 B, 637,; Stokes 177. 
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■ / ■ Costs,' of an administration action 'are included in ■the term 
'' testamentary expenses/'(S) 

The term " expenses of obtaining probate or letters of adminis- 
tratioHj etc/’, used in S. 280 of the Indian Succession ' Act 
has almost the same meaning which the corresponding term 
"executorship and testamentary expenses” used in English 
statutes and text books has. These terms include the following 
(i) Expenses incident to the proper performance of the duty of an 
executor : (ii) Probate expenses : (iii) The costs incurred by executors 
in obtaining the advice of solicitors or counsel as to the distribution 
of the testator’s estate : (iv) The costs of executors and other part- 
ies in an action for the administration of the testator’s estate : 
(v) The testator’s funeral expenses : (vi) Expenses incurred by 
executors for the protection of specific legacy : (vii) Payment by the 
executors in discharge of debts falling due from the testator’s estate 
after his death : e, g., rent 

The following payments have also been held to be included in 
costs, charges, and expenses : costs of proceedings by an adminis- 
trator against a defaulting solicitor, taken hona fide for the benefit 
of the estate, the costs of an action properly defended by a 
trustee, costs of a sale rightly made by trustees under a power, (^3) 


(8) Mihs'Sf. Harrison, (1874) L.R. 9 Oh, 316 ; Harloe^. Harlo&, (1875) L.R. 20jEq. 

471 ; Pfiww?/ V. (1879) 11 Oh. D. 440 ; Be Chapman^ (1S94) 71 L.T. 778; Re 

, Young, (1881) 44 L.T. 499, G A. Testamentary expenses, or “executorship expenses, ” 
ate expenses incident to the proper performance of tbe duty of the executor {Sharp v. 
Lush, (1873) 10 Gfa. D. 468). Where a testator directed the payment of the “ testa- 
mentary expenses ” of his widow, this was held to cover tbe costs of administration on 
her intestacy (Be Clenioto, (1900) 2 Oh. 182). The phrase will also include estate duty 
{ib , ; Be Treasure, (1900) 2 Ch. 648 ; and see Be Knapman, (1881) 18 Gh. D. 300, G.A.). 
Costs of an inquiry as to what persons were entitled to the pecuniary legacies were 
ordered to come out of the residue as testamentary expenses (Be Baumgarten, (1900) 82 
L*T. 711), and on a summons by trustees' solicitor and client costs of unsuccessful 
claimants to a legacy may be ordered to be paid out of the fund {Be Clarice, Clarice v. 
St Mary's Convalescent Fowe, (1907) 97 L.T. 707), but not costs of a probate action 
raising a serious contest as to the validity of the will {Re Prince, (1898) 2 Ch. 225 ; and 
see Be Beits, (1907) 2 Oh. 149). 

(9) Act X of 1865. 

(10) Per Jessel, M.E., in Sharp v. Lush, 10 Gh. D, 468;(470) oxtsd in 1 Will. Exors., 

(11) Be Bavis, 57 L,T. 765. 

(12) Walters v. Woodhridge, 7 O.D. 504 ; Re Llewellin, 37 G.D. 317, 327. 

: (13) Be Hansel, 54 L J. Oh. 883. 
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•;:costs of iormer trustees paid to the . executor of the survivor in 
consideration of his transferring the trust property, 

The costs of administration include the costs of getting in any 
'.part of the real and personal estate, which is in a foreign country, 
-and: the payment of all duties necessary for that purpose, 

The amount paid or agreed to be paid by an administrator to 
a person for standing surety for due administration of the estate is 
an expense in administering the estate within the meaning of 
S. 102 of the Probate and Administration Act, corresponding to 
S. 280 of the Succession Act, and is a just charge on the estate, 
Where an administrator was held liable for loss to the estate 
due to his neglect to get in part of the deceased’s property, he was 
given credit for the amount of the expenses incurred by him in 
obtaining letters of administration and the costs of any judicial 
proceeding necessary for administering the estate.^^*^) 

Where executors took legacies under the will of their testator, 
which also gave them the residue, and the next-of-kin disputed the 
will, which was established with the exception of the residuary 
clause, the executors were allowed all costs of proving the will, 
including costs ordered by the House of Lords to be paid to the 

next-of-kin.^is) 

It was held by Jessel, M.E., in Be ChemieU,i^^) that an order 
giving trustees their costs, charges, and expenses, gives them 


(14) Barvey Olliver, 57 L.T. 239. 

(15) Peter V, Stirling, 10 Oh. D, 279 ; Brown v. Mawice, 75 L.T. 415. 

(16) Imam Bahhsh v. Pur an Mai, 31 P.R. 1906 *=133 P.L.R. 1906. The sectiion 
provides that the expenses of obtaining probate or letters of administration, inoluding 
the costs incurred for or in respect of any judicial proceeding that may be necessary for 
administering the estate, are to be paid next after the general expenses and death- bed 
charges. In Sharp v. Lush, and cognate oases it was held that executorship or 
testamentary expenses include costs incurred by executors in obtaining the advice of 
solicitors or counsel as to the distribution of the estate and costs in an action for the 
administration of estate. The Court which granted letters of administration found 
that the administratrix was a fit person for the grant and, in my opinion, the consi- 
deration or inducement necessary for compliance with the Courtis order demanding 
security must be included in the expenses of obtaining letters of administration. 
The result of holding otherwise would be that where security cannot be obtained 
gratis, letters of administration, would not be granted and the estate might be wasted. 
Per Reid, J,. in 31 P.R. 1906 at pp. 116, 117 = 133 P.L.R. 1906. 

(17) Ehusmbhai Nasarvanji v. Bormajsha Phiroesha, 17 B. 637. 

(18) Fulton V. Andrew, 46L.J» Ch, 131. 

(19) SC.B. 492. 
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Costs out ol 
estate* 

(1) Oases 
where costs 
were ordered, 
to be paid' 
oat ol the 
estate fa) 
Ceaeral, . 


sometMog more than -their costs ,of' the action, and therefore entitles, 
them to appeal as to costs only 20) 

A trustee in passing his accounts is not allowed without 'question 
sums paid by him to his solicitor for costs ; and the bill, although 
not submitted to a regular taxation, can be submitted to the taxing- 
master to be ** moderated/’ i.e., for the taxing-master to disallow 
.such- items as are irregular and excessive. (2i) 

As a general rule, the question of costs is always in the discre- 
tion of the Court. The Court may in the exercise of discretion 
order costs to be paid out of the estate, whenever it considers the 
justice and equities of the case require such an order. But it is 
not bound to make such an order in any particular case. The 
following are some of the cases and some of the important grounds 
which influence the Courts in ordering that costs should be paid 
out of the estate.(22) 

Where the litigation owes its origin to the fault of the 
caused by tbe testator, by reason of his testamentary papers being surrounded 
testator by confusion or uncertainty in law or fact,” or where those interested 
in the residue have, by their improper conduct, induced the litigation 

(20) la Charles v. Jones, (33 C.D. 80, 81, 82), however, a different view was taken 
by Cotton, L.J., and it was held by the Court of appeal in Bew v. Bew, (1899 ‘2 Ch. 
467, 472), that the view of Cotton, LJ., was the right one. 

(21) Johnson v. Telford, 3 Russ. 477 ; Allen v, Jarvis, L.R. 4 Ch. 616; Aylesford 
V. PouUii, 63 L.T. 519 ; Be Park, 41 C.D. 326 ; A solicitor trustee is only entitled to . 
charge his costs and expenses out of pocket found by the taxing-master to have been 
properly incurred (Bobinsonv, Pett, 2 Lead. Gas. Eq. 214, 6th Ed ), unless he is 
specially authorized by the instrument creating the trust to make further charges (Re 
Shearwood, 2 Beav. 338 ; Moore v. Proiod, 3 M. & Cr. 45 ; Re Wyehe, 11 Beav. 209), and 
although he be empowered to charge professional charges he is not entitled to charge for 
services which are not strictly professional, and not for matters which an executor 
ought to do without the intervention of a solicitor, such as for attendances to pay pre- 
miums on policies, attendances at the bank to make transfers, attendances on proctors, 
auctioneers, legatees, and creditors (ETarbm v. Darby, 28 Beav. 325); but where an 
executor was authorized to make the usual professional or other proper and reasonable 
charges he was held entitled to cb^^rge for business not strictly of a professional nature 
transacted by him in relation to the trust estate (Re Ames, 26 C.D. 72 ; but see Be 
Chaple, 27 O.D. 5S4 ; and c/. Re Fisk, (1893) 2 Ch, 413; Clarkson v, Robinson, (1900) 

2 Ch. 7*22), A solicitor should not in a Will appointing him executor or trustee insert 
any authority to himself to charge for business not strictly professional, unless the 
testator has expressly instructed him to insert such a power (Kay, J,, in Re Chappie, 
■27 O.D. 587). 

(22) Bro. P.P. 439 ; Tr. and Ooote 495. See In re Luchminarain ; Ram Rick Das 
V. Brijee Coomaree, (6 O.W.N*. colxi) and the cases cited therein. Costs properly 
incurred may be paid by trustees, even though they have become barred by the opera- 
tion of the Statute of Limitations. Budgett v. Budgett, (1835) 1 Oh, 202. 
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which the Court considers reasonable (23)^ costs would be ordered to 
be paid out of the estate. -So the costs of two probates of two 
inconsistent wills, separately taken out, may be allowed out of the 
estate if the Gircunistances show that the executors have acted 

properly. 124) 

It is a general rule, that whenever an action for the administra- 
tion of the assets of a deceased person is rendered necessary by the 
nature of his will, or the circumstances of his property, or by •his 
dying intestate, his general personal estate must bear the costs of 
it.(25) 

If the cause of litigation takes its origin in the fault of the 
testator or those interested in the residue, the costs may be paid 
out of the estate. (26) 

Where a litigation is caused by the language of a will, its costs 
should be borne by the estate of the testator and not by the 

trustees. (27) 

Where a difficulty of construction is caused by the testator 
himself, and in regard to the circumstances and position of the 
parties, costs would come out of the estate. (28) 

(23) Mitchell v. Gard, 3 Sw, & Tf, 275 ; sea Qoodacre v. Smith, L.R. 1 P, and 
D. 359 ; Wms. 381 ; Bto. P.P. 446 ; Tr. and Coote, 503, 504. 

(24) InreTaraMoni Dasi, 25 0. 563. 

(25) Jolliffe V. East, 3 Bro. C.O. 27 ; Studholme v. Hodgson, 3 P.W. 300 ; Eearson 
V. Pearson, 1 Sob. & L. 12 ; Wilsoji v. Brownsmith, 9 Ves. ISO; Gwyther v. Allen, 
1 Ha. 505 ; Philpoti v. St. George*s Hospital, 6 H.L.O. 338; Shuttkwofth v. Eowartk, 
Or, & Pb. 223. And as to oases where costs should be given out of an estate generally, 
see Di Sorav, Phillips^ 10 H L.O. 625. The rule equally applies, though the doubt 
on the construotion of the will was introduced by parol evidenoe for the defendant, 
Nourse Finch, 1 Ves. June. 362. 

(26) Per Lord Penzance in Mitchell v. Gard, 3 Sw, & Tr, 275, 

(27) Godavarihi Peria v. Godavarihy Ldhshmi Devamma, 24 Ind. Cas. 96. 
Tyabji, J,, said in the course of the Judgment “ The lower Court, therefore, had in 
its discretion to award costs as it seemed most proper. I do not see any ground to in- 
terfere with the exercise of the discretion which, so far as I can Judge, was not wrongly, 
exercised. It may well have appeared to the learned Judge (1) that the respondents 
having been appointed trustees had not done anything to be mulcted in costs, (2) that 
the testator by the form of his will had caused the litigation and that the proper order 
was that the costs should be borne by the estate of &e testator.” Gcdavarthi Peria v. 
Qodavarihy Lahshmi Bevamma, 24 Ind. Cas. 96 at p. 97. 

(28) Indar Kunwar v. Jaipal Ktmwar, 15 0..725 (726) (P.O.) = 15 I. A. 127«12 Ind. 

Jur. 377 ™5 Sar. P.C.J. 150=Rafique and Jackson’s P.O. Ho. 102. Referred to in 
Ohatrapat Singh Durga v. Bwarka Nath Ghose, 22 0. 1 (3) (P.C.) ; Balraj Kunwar v. 
Jagai Pal Singh, 26 A. 393 {P.0.)«8 O.W.H. 699«11 Bern, L.B, A.L.J. 384* 
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'Whea a party has been, led' into 'the contest, whether as 
plaintiff or defendant, by the state in which the deceased had left 
his papers and his affairs, costs would generally come out of' the ■ 
estate. (29) 

Where difficulty has been created- and litigation has been in a. 
manner rendered necessary by the act of the testator, for' instance, 
by reason of the ambiguity or inconsistency in. the provisions of his 
will, the Court orders costs of all parties to come out of the 
estateJ^Q) 

Where the suit is not one for the construction of a will, but 
m really an attempt of the plaintiff to oust from his property a 
person who has been enjoying possession of it, in which the 
plaintiff took the risk as to whether the Court would take his view 
of the construction — if in such a case, the plaintiff fails, — he must 
pay the costs of the litigation.^^^) 


(29) Hillam v. WalTcer, 1 Hagg. 75 ; Blahe v. Knight, 2 N. of Gas. 346; Abbott v 
Peters, 4 Hagg. 381 ; AtmUrong v. HuddUUone, 1 Moo. P.G. 491 ; Ayer& v. Ayers, 5 N, 
of Gas. 381, cited in Triest and Ooofee, 13th Ed,, 512. 

(30) Aghore Nath Mukerjee v. Srimati Eawinf DeM, 11 C.L.J. 461 at p. 462 = 
6 Ind. Gas, 554, referring to in Srinibash v* Monmohini, 3 O.L.J. 224. His Lordship 
Mookerjee, J,, said in the course of the judgment “ The fourth ground urged by the 
appellants relates to the costs of the litigation. It has been contended that in a case 
of this description, the costs of all the parties ought to be paid out of the estate. No 
doubt as observed by Lord Cairns, L.O., in Charter v. Charier, (1374) L.R. 7 H.L. 364 
and by this Court in Srinibash v. Monmohini, (3 C.LJ. 224), where the difSeulty has 
been created and litigation has been in a manner rendered necessary by the act of the 
testator* for instance, by reason of the ambiguity or inconsistency in the provisions of 
his will, it is proper to direct that the coats of all parties should come out of the estate. 
The present case, however, does not, in our opinion, fall within this rule. The 
substantial question raised here had been settled by judicial decisions of the highest 
authority, and this litigation has been forced upon the plaintig by reason of the 
endeavour of the defendant to impair the eSect of sush decisions. We must further 
remember that if the costs were to be thrown upon the properties of the endowment* a 
considerable portion of the income, if not of the corpus also, might ha absorbed for 
purposes never contemplated by the pious founder. We are consequently unable to 
accede to the last prayer of the appellants that the debutter estate may be burdened 
with the costs of the contesting claimants for the office of trustee.” Aghore Nath 
Mukerjee v. Srimati Kamini Debt, 11 O.L.J, 461 (476, 477) ~ 6 Ind. Gas, 564. 

, (31) Lala Mamjewan Lai v. Dal Koer, 24 0. 406. The Court, Trevelyan and 

Beverley* JJ., said “ Regarding the question of costs, that we think* is a case where the 
defendant is entitled to his costs. This is not an ordinary case of a suit brought for 
the construction of a will. It is a case in which an attempt has been made to oust 
from his property a person who has been enjoying possession of it, although the title of 
the plaintifi depends upon the construction of a will. He took his risk as to whether 
the Court would take his view of the construction, and, having failed* he must pay for 
the litigation. The defendant (appellant) is; in our opinion, entitled to costs against the 
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: , - In'' an' suit no- costs can be given out ■ of the (c) Where 

estate^ except for those proceedings which are in their origin .pro^arrifreTt-ed 
perly directed for the benefit of the estate, or which have in their 
results conduced to that benefit. (^2) 

If the suit has enabled the Court to administer the estate, the 
plaintiff though he fails in his particular claim will be allowed his' 
costs out of the estate 

Where a party entitled in distribution simply calls for proof of W Where a ^ 
a will, and merely cross-examines the witnesses, without any 
misconduct or vexatious procedure in the suit, he is entitled to have 
his costs out of the estate. (34) 

The heirs of a deceased person have a right to insist upon an 
adverse will being proved in solemn form by the attesting witnesses, 
and ought not to be saddled with the adverse party’s costs when 
occasioned by such opposition as they were entitled to offer. (36) 

If there is a sufficient and probable ground for looking to the W Where 
knowledge and means of knowledge of the opposing party, toll^gthe^nr 
question either the execution of the will or the capacity of 
testator, or to put forward a charge of undue influence or fraud, the question 
losing party will be relieved from the costs of his successful 

opponent.^36) capacity of 

. testator. 


plaintifis-respondentis in each case, and tbe order we make is that the appellant do 
recover in each of the appeals ooe-third of the highest set of costs, in respect to the 
hearing fee, that he is entitled to in any one of these three appeals. This concerns the 
hearing fee in this Court alone. He is also entitled to all other costs in these appeals, 
and to the costs in the lower Court.” Lala Bamjetuan Lai v. Dal Koer, M 0. 406 at 
412. The costs of an administration suit are to be considered as tbe first charge upon 
an estate. Zoomes v. Stotherd, 1 Sim. and 8tu. 461 ; Wms. 993 ; Waller and Elg. 184. 
As regards costs of probate, the residuary estate is primarily liable. Dayabhai Tapidas 
v» Damodardas Tapidas^ 21 B. 75. 

(32) BarUit v. Wood, 9 W.R. Eng. 817 ; Stokes. 177. 

(33) See ThompBoni. Sheppard, 2 Cox. 361, where the plaintiff filed his bill on 
the footing of an intestacy, and a will was afterwards established in the Ecclesiastical 
Court; and Taylor ?. Baygarth, 8 Jur. 135, where the plaintifis unsuccessfully 
claimed to be the next-of-kin of an intestate, and the real next-of-kin were ascertained 
by enquiries in the suit. 

(34) Prinsep v. Dyee Sombret 10 Moo, P.0, 232. For aease in which a caveatrix 
who not content with requiring proof in solemn form and cross-examining the witnesses, 
had made charges against the plaintiff, was condemned in costs, in the goods of 
Luchminaraini Bamrieh Dus v, Musst, Brijee Coomari, 6 C.W.H. cclxi, 

(35) Matunginee Dossee v. Huree Pershad Mundul, 24 W.R, 25. 

(36) Per Lord Fenaance in Mitchell v, Gard^ 3 Sw. & Tr. 275. In the goods of 
Sirdar Dyal Singh Majitha, P,L.R. 11900) p. 261 ; see Perry v, King, B Sw. & Tr. 61 ; 
Williams v. Henry, 3 Sw. Sc Tr. 471; Tippettv, Tippett, 35 LJ.P. & M. 41 ; L.R, 1 P, 

D* 54 ; Wms. 38l ; Tr, & Coots, 504, 505 ; Bro. pp. 442, 448. 
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if], Wliere ; 
there is jsist 
cause for 
litigation. 


{g] Where 
doubtful 


■ . Costs would also come out of the estate' in cases , where there 
was a reasonabie' dou.bt as to the testator’s testamentary competency 
at the time of the execution of the 

. No hard and fast rule can be laid down as to whether a party 
is entitled to costs, because there is jmta causa litiganii. But it 
does not follow that a party is entitled to his costs because there is, 
justa causa litigandi,^^^) 

Where the party opposing relies upon so difficult and doubtful 
qusslsions of a question of law, that it is desirable that it should be decided by a 
invoked competent Court (^9) costs would be ordered to be paid out of the 
estate. But where the construction of a will was not so difficult 
as to haye. required the assistance of the Court, it was held to be 
not a case where the estate should bear the costs.C^Q) 

(Jt) Where the Where a case from its peculiar circumstances pre-eminently 

aba^S of for investigation of the matter by Court, costs will come out 

case call for a of the estate 

judicial 
investigation 
of the matter; 

(i) Where the Where an executor proves the will in solem form, whether of 

ptovarwiii in motion or otherwise, he has a right to have his costs out 

solemn form, of the estate. But if probate is refused, it is in the discretion of 

the Court to grant or refuse him costs out of the estate. 1^2} 

(j) Where next When a next-of-kin or person entitled in distribution, or an 
executor executor or legatee of a former will, successfully contests the 
successfully validity of a latter will, the Court will give him costs out of the 
later^wiii. estate, or against the unsuccessful party 


(37) Fr&re v. Featoch, 1 Rob, Ecc, Rep. 456 ; Waving v. Waring, 5 N, of Gas. 3^4 ; 
Borlase v, Borlase, 4 N, of Gas. 140, cited in Triest. and Ooote. 13th Ed., 512. 

(SB) Barwkh v. MuUings, 2 Hagg, 234, cited in Barada Froshad Banerje& v. 
Qajendra Nath Ba^ierjee, 13 C.W.N. 657 (563)===9 G.n.J. 3S3=1 Ind. Gas, 283. 

(39) Eobi7is v. Dolphin, I Sw. & Tr, 518 ; Wins 380 (u) ; Bro. P.P. 445 ; Tr. and 
Coote, IStb Ed., 512 ; Brooks v. Kent, 3 Moo. P.C. 334. 

(40) Nara^ani Dasiv. Administrator-Omeral of Bengal, 21 G. 683. 

(41) Jones v. Godrich, 6 Moo, P.G. 16 ; Coventry v. Williams, 3 H. of Gas. 172 ; 
Symons v. Tceer, 3 N. of Gas, 65 ; Keating v, Brooks, 4 N, of Gas. 273 1 Gregory's case, 
4 K. of Gas- 643, cited in Triest and Ooote, ISth Ed. 513, 

(42) Tr. and Coote, 496, 498, 

(43) Oritchell v, Oriichell, 3 S« & T» 41, See also In the poods of Waramoni Dasi, 
35 0.553. 
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' A legatee is now considered as bringing his action on behalf of 
himselt and all other legatees of the testator.^^^^ The costs of an 
•action to establish a title to a legacy, whether pecnniary or specific, C45) 
me prima faeAe, and always if there is a difficulty of construction, 
or general administration is necessary, payable out of the general 
assets. So the general estate, and not the particular fund, must 
bear the costs of a suit to establish a donatio mortis causa or to 
declare the rights of parties to a legacy charged on real estate 
or to ha¥e a legacy in which the plaintiff has a reversionary interest, 
whether vested or contingent, set apart and securedJ^S) 

Where a pecuniary or specific legacy is given to a class, the 
costs of raising the legacy only will come out of the general estate, 
and the costs of administering the fund comprising the costs of each 
person proving his title as a member of the class, will come out of 
the fund itself. 

A beneficiary who successfully resists an attempt by another 
beneficiary to prove a false will is not as a matter of right entitled 
to be paid his costs out of the estate. The costs are in the 
discretion of the Court and may be directed to be paid out of the 
estate of the deceased in a suitable case. S. 102 of the Probate and 
Administration Act does not justify a contrary inference. (SO) 


(M 'Wfrer'e , . • 
legatee 
brings suil; 

OH' behalf of ' 
himself 
other legatees* 


(2) Where 
legacy is given 
to a class— 
Costs of 
proving title 
as member of 
the class. 

(m) Where 
beneficiary 
successfully 
resists , 
attempt by 
another 
beneficiary to 
prove a false 
will. 


(^4) Thomas v. Jones, 1 Dr. & S. 134 ; 29 L.J. Oh. 670. 

(45) Bagshawe-^, Newton, Beamas. 17 ; Barton v. Coohe, 5 Yes. 464 ; Lonsdale v. 
Berchthold, 3 Jur. N.S. 328- 

(46) Gardner v, Parker, 3 Mad. 184 (Eng.). 

(47) Dugdale v. Bugdale, 12 Beav. 247. 

(48) Studholme v. Hodgson, 3 P.W. 300; Handley v. Davies, 5 Jur. N.S. 90. See 
Morgan & Wurtzburg^a Law of Costs, 2nd Ed., 1882, Oh. IV, S. 2, p. 168, 

(49) Boycott v. Newman, 4 W.E. 707 (Eng.) ; 2 Jur. N.S. 702 ; Wallis Witham, 
Beames. App. 1 ; but see contra, Dugdale v. Dugdale, 12 Beav, 247. 

(60) Barada Proshad Banerjee v. Qajendra Nath Banerjee, 13 O.W.N. 557=9 C.L. 
J. 883=1 Ind. Gas. 289. His Lordship Mookerjee, J., said in the course of the Judg- 
ment S.102 of the Probate and Administration Act merely provides that the expenses 
of obtaining probate or letters of administration, including the costs incurred for or 
in respect of any judicial proceedings that may be necessary for administering the estate, 
are to be paid nezt after the funeral expenses and death-bed charges. This provision 
does not justify the inference that if one beneficiary set up a false will and another 
beneficiary successfully resists his application, the latter is entitled as a matter of right 
to be paid his costs out of the estate. As is pointed out in Williams on Executors, 
10th Ed., Yoi. I, p. 286, it does not follow that a party is entitled to his costs out of the 
estate, because there is justa causa litigandi {Barwich v. Mullings, 2 Hagg. 234 (1830).) 
The costs are in the discretion of the Court, and may be directed to be paid out of the 
estate of the deceased in a suitable case, for instance, as was ruled by Sir J. P. Wilde in 
Mitchell V. Gard, 8 Sw. & Tr. 276 (1864), the costs may be properly paid out of the 


"inyWhetB .. " 
."ioint lelitiers 
oi '.atoinis* 
■tmtlou' are " 
tssmad.. 


io) Where 
probate was 
granted of ■ 
subsequent 
inoonsistent 
will. 
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■ Where a decree in a contested probate case directs that the 
costs of both parties, should' be. paid out; of the estate^ and that 
.'joint letters of administration should issue to both the, parties. 
Held, that this does not entitle' one of the joint administrators ;to 
execute the decree against the other, and that the proper course, to 
iollow is to seli'Or mortgage a sufficient portion of the estate in 
order to pay off the costs paid by the parties.(s^l 

The executor of a Will had obtained probate thereof, when the 
executor of a subsequent (and inconsistent) Will applied for and 
obtained probate of the second Will. Held, that having regard to 
the circumstances of the case, and to the fact that the litigation 
was produced by the conduct of the testatrix herself, the executors 
of both wills were entitled to their costs to be paid out of the 
estate ; but that in so far as the costs would not be covered by the 
estate, each party must bear his own costs.152) 


estate, if tba course of litigation takes its origin in the fault of the testator or of those 
interested in the residue, or, if there be a sufficient and probable ground to question 
either the execution pf the Will or the capacity of the testator, or to put forward a charge 
of undue influence or fraud, the losing party may properly be relieved from the costs of 
his successful opponent. The decision in Dmies Gregory^ I/.E, 3 P. & D. 28 (1873), 
indicates some of the circumstances in which each party may be made to pay his own 
costs; for instance, in oases where neither the testator by his own conduct norths execu- 
tors or persons interested under the Will by their conduct have brought about the litigation 
as to its validity, but the opponents of the Will, after due enquiry into the facts, entertain 
a belief in the existence of a state of things, which, if it did exist, would justify the 
litigation, and the opposition is unsuccessful, each party must pay his own costs {Primep 
V, Dyce Sombre^ 10 Moo-P.G. 232 (1856).) That the successful objectors in such a case 
would not be entitled as a matter of right, to get their costs out of the estate is evident 
from the decision in Nash v. Yelloly, 3 Sw, & Tr- 59 (1863). In that case, the plaintifi 
propounded a Will under which he claimed to be one of the executors. The defendant 
who was the beir-at-lsw of the deceased contested the validity of the Will on the ground 
of undue influence; the opposition was successful, and the Court condemned the executor 
plaintiff in costs; The defendant then applied that he might get such of hie costs out 
of the estate as he might fail to realise from the plaintiff. Sir 0, Gresswell declined to 
extend the practice of ordering costs out of the estate, and held that the defendant must 
rely on the party condemned in costs for payment.” Barada Proshad Bamrjee^, 
Qajendfa Nath Banerjee, 13 C.W.N. 557 at 563. 564=9 G.L.J. 383 = 1 Ind. Cas. 289. 

(51) Bari Padu Mandal v. Karunamoyse Dasi, 24 Ind. Gas, 214, 

(52) In the goods of Taramoni Dasi, 25 D. 558. Sals, J, said in the course of the 
judgment ; — “ I have considered the question of costs, and it appears to me the rule is 
this :--“The executor of the Will of the testator is entitled, in the same way as the next- 
of-kin would be, to call upon the executor of a prior Will to prove in solemn form and to 
cross-examine the witnesses in support of the Will, supposing there are any suspicious 
circumstances in connection with the execution of that Will, In the present case I 
think the executor of the former Will has done nothing more than discharge the duty 
oast on him. ^ There ware oiroumstanosa undoubtedly oi suspicion in connection with 

, the execution of the subsequent Will» The testatrix very shortly after executing the 
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.Admission of assets by an executor sufficient for payment of aW Where 
legacy is an admission for all purposes of the suitj and extends to payment of 
CGsts.t^^) And where a decree is made for payment of a legacy 
on admission of assets, it will in general be with costs, either out of admission of 
the estate or by the executor personally. (^^1, " 

, When se¥eral administration suits have been consolidated, and {g)yihem 
one decree made in all, and the conduct of them given to the 
plaintiff in one of them, he will be entitled to his further costs of 

^ . • /. several smts 

properly incurred m prosecution of the decree, beyond his ordinary consolidated. 

costs as plaintiff in his own suit, including his costs, charges, and 

expenses incurred in the conduct of sales under the decree.(S5) 

Where the construction of a will was not so difficult as tO( 2 ) oasas 
have required the assistance of the Court, it was held to be not 

wera not 

case where the estate should bear the costs.i^®) ordered to 

ba paid out of 
the estate;— 

■ - / .. . . {a) Where 

oonstruotion 
of will is not 

former will left her place of residence, and, while living under the care and protection re^°ire\he 
of her nephews, executed a will in their favour, which was certainly inconsistent with assistance of 
the terms of the provisions of the previous will. It is quite true the learned counsel Court, 
for the executor of the first will did not confine himself to cross-examining the witness- 
es to the subsequent will, but also called evidence ; but this was to allow the executor 
of the former will to give his versioa of an interview which took place after the death 
of the testatrix between him and the nephew of the deceased. Taking all the circum- 
stances together, I prefer the account given by the nephews, but I think this oircum- 
stanoa should not disentitle the executor of the former will to bis costs. The evidence 
given on his behalf was very short, and I think the litigation was produced by the 
conduct of the testatrix herself ; and under the oiroumstances I think the order I should 
make is that the costs of both parties shall be paid in the first instance out of the 
estate, and, as the estate is a very small one, so far as the costa would not be covered by 
the estate each party must bear his own costs. The costs of the plaintifi and defendant 
will be paid rateably out of the estate, if the estate should be insufficient to pay the 
costs of both parties in full. So far as the estate may not be sufficient to pay these 
costs, each party will pay his own costs. ’’—Per Sale, J. In th& goods of Taramoni Dasi, 

25 0. 553 at pp. 654 and 565. 

(63) Attorney-General v. Lewes^ 8 Ha, 32, 44; Philanthropic Society y* Hohsoni 
2 My. & K. 35? ; Eoch v. Gallen^ 6 Ha. 531 ; McCarthy v. M^Garihy, 1 Moll. 186. 

(54) See Morgan & Wurtaburg’a Law of Costs, 2nd Ed., 1882, Oh. IV, S. 2, p. 168. 

{65) Lockhart Y, Hardy, 10 Bes^v, 22% 

(56) Narayani DasiY* Administrator- General of Bengal, 21 0. 683, The Court, 

Horris, J., said: — “ It has been said that the will is a perplexing and obscure one. I 
do not think the mere fact that a suit has been brought ought to induce me to say that 
the will is obscure and perplexing. For my own part I cannot say there is any obscurity 
about it, and! do not see any reason why, in dismissing the suit, I should not, in 
accordance with the usual rule, direct the unsuccessful party to pay the costs. I must 
dismiss the suit, and with costs on scale No. 2.” Per Norris, J. Narayani Dasi v, 
Administrator-General of Bengal, 21 G, 6BB B,t 
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(6) Where 
acfeioG is oot 
forihe beae- 
fiti of the 
estate, 


(c) Where 
applicant for 
letters 
wilfully 
conceals the 
existence 
and claims of 
relatives of 
deceased. 

(J) Where 
legatee’s 
claim is not 
proper. 


ie) Where 
opposition 
improper, 


■ ■ All exception to the general rale which gives:the costs' of an 
administration action oat of the estate is made where the action is 
not' for the benefit of the estate, or as to so mach of the costs as 
are occasioned by unfounded charges or vexatious proceedings. 

costs ought to be given out of an estate except for those 
proceedings only which are in their origin directed with some show 
of reason and a proper foundation for the benefit of the estate, or 
which have in their result conduced to that benefit/'(S7) 

Where an applicant for letters of administration concealed the 
existence and claims, of which he was aware, of the relatives of 
the deceased, on the application being dismissed, he was ordered to 
pay the costs of the application and of the caveats entered by the 
relatives of the deceased. (58) 

In Davies v. Austen , a decree for payment of a legacy was 
made without costs, on account of the ungraciousness of the claim, 
the executors having spent more than the amount of the legacy on 
the legatee during his mfancy.l®^^) 

When from circumstances disclosed during the progress of the 
cause, he might have earlier judged that the opposing party ought 


; I 

it 


(57) Per Lord Westbury, 0., in Barilet v. Wood, 9 W. R. 817 (Eng,); and in that 
case the costs occasioned by charges of fraudulent conduct made in an infant legatee’s 
bill against the executor and disproved were disallowed. In MackeriBie v. Taylor, 
7 Beav, 467, a bill for general administration was filed on behalf of infants entitled to one 
moiety pf the residue, and the persons entitled to the other mciety by answer, and at 
the bearing objected to the suit as unnecessary, and the accounts having proved to be 
substantially correct, the costs were ordered to be paid out of the plaintiff’s share alone. 
Bee also Barber v. Barber, 3 My. & Or. 688, where the costs were paid out of the two 
shares of residue which alone were substantially affected by the suit; Hilliard v. Fulford, 
4 Gh. B. 389 ; 46 L. J. Oh. 43; 26 W. E. 161 fEng.); 36 L.T. 750 ; In re Chennel, Jones 
V. Chennell, 8 Oh. D. 492 

(58) ‘ Jaikisondas v, Barikisondas, 2 B. 9. Green, J. saids—^'In the above circum- 
stances the application mast be dismissed, and with costs. Had the applicant been 
unaware of the existenoa or claims of the caveators and other .relations of the husband 
or had ha brought their existence to the attention of the Court when making his appli- 
cation, it might have been a case for not ordering the applicant to pay the caveators* 
costs. But he was quite aware of their existence and claims, as they were set up 
directly after Nathibai’s death and it is the duty of all applicants for administration to 
bring to the attention of the Court the existence of persons who have any fair ground 
of adverse claim os opposition to such application.” In the goods of Nathibai, 2 E. 9 at 
p. 19«=2 Ind. Jur. 19, 

(69) 1 Ves. Jun, 247, 

(60) See Morgan & Wurtzburg’s Law of Costs, 2na Ed., 1882, Oh, lY, B. 2, p.l69. 
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cot to hai^e proceeded further with his objection, costs will not 

come out of the. estate 

When, prior to the commencement of the suit, circumstances If) Where 
which facie cast suspicion, had or might have been removed party might 

by inquiries which he had made or had the opportunities of making, 
the unsuccessful party would be ordered to pay his own costs as wellp^op^y 
as the costs of the other party enqmry. 

Where by his plea or his cross-examination the party unsuccess- Id) Where 
fully opposing the will attempted to make a case of fraud or conspiracy party makes 

not justified by the evidence, he will forfeit his claim to costs out of feaud°an?*°* 

the estate.(63) oonspisaoy. 

The plaintiff may lose his costs if he is guilty of laches in 
bringing forward his claim, (6^) though the defendants set up theguiUyof 

Statute of Limitations and fail. (65) laohes. 

Where neither the testator by his own conduct, nor the (3) Oases 

where each 

executors or persons interested under the will by their conduct party was 

have brought about the litigation as to its validity, but the oppo-fogaThis own 

nents of the will, after due inquiry into the facts; entertained a So? 2 (X costs* 

fide belief in the existence of a state of thing whibh, if it did exist, 

would justify litigation, and the opposition is unsuccessful, each 

party must pay his own costs.^^®) 

When probate is refused to the executor, it is in the discretion 

^ probate was 

of the Court to grant or refuse him his costs out of the estate, or to refused to 
condemn him in the costs incurred by the party who has success- 
fully opposed the probate. (67) of^CourT 

Where the executor was himself principally benefited by the 
will, and there were strong suspicions of fraud against him, he was 
personally condemned in Courts.(68) 

So also, he was ordered personally to pay the costs in a case 
where the will was found to have been unduly obtained by him 
from his wife. (69) 

(61) Dean V, Bussell, ^ 

(62) Nichols V. Binns, 1 S, & T. 239. 

(63) Barry v. ButUn, 2 Moo, P.G. 492, cited lu Triest & Coote, ISt-h Ed., 513. 

(64) Lord v. Lord, 3 Jur. N.S. 486, 

(65) Ibid, 

(66) Davies v. Gregory, 3 P. & D, 28 ; Frinsep v. Dyce Sombre^ 10 Moo, P.O. 232. 

(67) Mest. & Ooote, ISfeh Ed,, 511, 

(68) Dodge v, Meech, 1 Hagg, 612, cited in Triesfc. & Coote, 13th Ed., 513. 

(69) Manh v. Tyrrell^ 2 Hogg, 141; v. Butt, 1 Curt 172, , ' v 
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Gostisoi Executors and administrators are, in the absence of gross 

admfaiT-'' Diisoondnct, entitled to their full costs of the snit as between 
tsators in solicitor and client out of the estate, together with any other costs, 

tion suite— charges, and expenses properly incurred by them.hO) 

.General' mle 

—Paid ouli of As executors can only obtain complete exoneration by having 
their accounts passed in the Court, the Court is anxious not to deter 
them from so doing by refusing them costs.^’^i) 

A man who fulfils the duties of an administrator, executor or 
trustee, is entitled as of right to be recouped everything that he has 
expended properly in his character as administrator, executor or 
trustee.(72) 

Such costs are in English law, not within the discretion of the 
Court and do not come within the discretion of the Court until it is 
adjudicated against such trustee that he has been guilty of miscon- 

duct. ^73) 


(70) See Sharp v, Lush^ 10 Oh.D. 468; 27 W.R. 528 (Eng). Although an executor or 
administrator is entitled to his costs and expenses, he is not entitled to any remuneration 
unless it be given to him by the will. Ph. and Trev. 411. See also notes under S. 181. 

(71) Low V. Carter ^ 1 Beav. 426 ; Rail v. Mallei^ 1 Cox. 141 ; and see Reward v. 
Easton, 29 W.R. 885 (Eng) ; Ourteis v. Candler, 6 Madd. 123 (Eng), 

(72) Re Jones, (1897) 2 Ch. p. 197 ; per Kehewich, J., Be Reddo (1893) 1 0b., 
p. 558, O.A., pfi}* Lindley, L.J.; Cotterellv, Stratton, (1872) L.B. 8 Ch. 295, O.A. 

(73) Per Cotton, L.J., Be KnighVs Will (1884), 26 Ch. D,, p. 90, O.A.; and see 
Be Pugh, (1888) 57 L.T. 858, C.A.; Farrow v , Austin, (1881) 18 Oh, D. 58, O.A.; 
Turner v. Rancock (1882), 20 Ch. D, 303, O.A. If a trustee brings or defends an action, 
unsuccessfully and without leave, it is for him to show that the costs so incurred were 
properly incurred {Be Beddoe, supra). In an action against an executor or administra- 
tor, other than an action for administration of tbe assets, costs are in the discretion of 
the Court or Judge. R.S.G. 0. LXV, r. 1. In such cases the liability to costs will, 
generally speaking, be governed by the ordinary rule; which throws them on the 
unsuccessful party. Accordingly, if an executor or administrator is sued in equity 
by a creditor for a debt of the deceased, and the creditor succeeds in establishing his 
demand, tbe Court will direct tbe payment of the amount due to the creditor, together 
with his costs, out of the estate. Dan. Ch. Pr. 7th Ed.", 998 ; Lyse v. Kingdon, I Coll. 
184, but unless the estate is insufficient, no order is made with regard to the payment 

, of the costs of the personal representative, it being supposed that ha may reimburse 
himself out of the assets ; so that if there be no further fund out of which he may 
reimburse himself, the costs must come out of his own pocket ; and even if it should 
appear, upon taking the accounts, that there is no such fund, still the Court will not 
give any directions with regard to his costs. Dan. Ch, Pr, 7th Ed, 998 ; Morgan and 
WArtsburg on Costs, 179. The question whether an executor or administrator who 
sues or defends, and is unsuccessful, is to be repaid his costs out of his estate, is 
totally distinct from the question whether he is liable to the other party to the action 
or not, See Williams* on Executors and Administrators, Yol. 11, lOth Ed„ 1905, 

: 'n, 1668 11670), , ■ ,, 
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All' administrator is entitled- to his costs ^ of administration 
action, even though the action has been caused by a claim by him 
ultimately disallowed,, provided the claim was made under an honest - 
mistake and was neither fraudulent nor monstrous. 

Where a suit is instituted,' either by creditors or residuary 
legatees, for a general administration of assets, so that the whole 
estate of the deceased is necessarily taken from the hands of the 
personal representative, , and distributed under the direction of the 
Court, his costs of suit, as between solicitor and client, are, generally 
speaking, provided for ; and even where the assets are insufficient to 
pay the creditors of the deceased, these costs, and any other costs, 
charges, and expenses properly incurred by him, continue the first 

charge on the estate. (75) 

The rule stated above that the executor or administrator Exceptions, 
is generally entitled to have his costs paid out of the estate 
js the general rule ; but it is governed by the circumstances 
of each particular case, and in cases marked by fraud, evasion, 
or neglect of duty, the Court will not merely refuse to allow 
the executor his costs out of the assets, but will order him 
to pay the costs of the suit, or of so much of the suit as is 
attributable to the breach of duty on his part; (76) but mere 


(74) Be Jones, (1897) 2 Oh. 190, tollowing Taylor v. Taylor, (1875), L.R. 20 Eq. 156. 
Trustees are entitled to payment of their costs, charges and expenses in priority to the 
costs of all other parties Dodds v. Tuhe, (1884), 26 Oh, D, 617 (action by beneficiaries 
under creditor’s trust deed) ; Wetenhall'v, Dennis (1863), 33 Beav. 285, they may retain 
costs out of income until provision is made for raising them out of the corpus {Stott v. 
Milne (1884), 25 Oh. D. 710 ; and see Be Turner, (1907) 2 Ch. 126). 

(76) Tipping v. Power, 1 Hare 405, 411 ; Gaunt v. Taylor, 2 Hare 413 ; Jackson 
Woolley, 12 Sim. 12 ; Otiley v. Gilhy, 8 Beav. 602 ; Tanner v. Dancey, 9 Beav. 339 : 
Be Griffith, (1904) 1 Oh. 807. As to the priority of the executor’s costs of an 
administration action over costs in a probate action, see Be Mayhew, 5 C.D. 596. See 
also Be Price, 31 C.D. 485. As to the priority of executor’s costs in a creditor’s 
administration action where there is no personal estate, see Be Pearce, 66 L.T. 228 ; 
Eibernian Bank v. Lauder, (1898) 1 1.R. 262. In an administration suit by a mortgagee 
who has obtained an order for sale of the real and leasehold estate the personal 
representatives are entitled, if the assets are deficient, to payment of their costs, charges, 
and expenses, in priority to the plaintifi’a costs of the sale ; Be Spensley^s estate, li.E. 
15 Eq. 16, But sea Pinchard v; Fellows, L.R. 17 Eq. 421. 

(76) Eeighington v. Grant, 1 Phil. Ch. 0. 600 ; Hide v. Eaywood, 2 Atk. 126 ; 
Eewett V. Foster, 7 Beav. 348. But see as to costs subsequent to decree Easton v. 
Lander, W.N. (1892) 176, In re Skinner, (1904) 1 Oh. 289, where proceedings for 
administration were rendered necessary by the gross and indefensible neglect of trustees 
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negligence is noli sufficient ..to deprive an ■ executor or administrator 
of his Gosts.^'^'^) . . 

.A. trustee is,, in an administration action, always entitled to 
his. costs as between solicitor and client, unless a case of miscon- 
duct is made out against him such as to justify the Judge in , 
depriving him of themJ'<^'S) 

If misconduct be proved the costs are in the discretion of 
the CoiirtJ'^^) 

It is, of course, impossible to define exactly what will amount 
to such misconduct ; where executors first withheld accounts and 

to deliver acoounts, the defaulting trustees were ordered to pay all the costs, including 
the costs of taking and vouching the accounts. Farwell, J., at p, 293, says: “I 
think that the view expressed by Lord Langdale in Heioett v. Foster , as explained by 
the Court of Appeal in Easton v, Landor yWSbS a correct statement of the law applicable 
at the date of the case before him. Under the old practice, inasmuch as every one 
interested in the estate had a right to have the accounts taken in Court, the order lor 
an account in an administration action went as a matter of course, and the costs of 
taking it came as a genera! rule out of the estate. But that is no longer the case now. 
Since October 24th, 1883, there is no longer any such general right to have an account 
taken, and it is by no means a matter of course that the coats of taking the account 
are paid out of the estate.” See also Fell v. Lutwidge, Barnard, Ohano. 322 ; Avory 
V. Osborne, Jbid- 352 ; Browjn v. fioto, ibid,, 358 ; Vaughan v. Thurston Colles, 175; 
Bennett v. Athins^ 1 Y. & Coll. 24T ; Baker v. Carter, ibid, 250 ; Toner v, Thompson, 
7 Sim. 145; Western y. Chapman, 1 Coll. 181; Tickner y, Smith, 3 Sm. and G. 42; 
Boynton v. Bichardson, 31 Beav. 340, Sea also Dan. Ch, Pr, 7th Ed., pp. 991—997. 

(77) Travers y, Townsend, 1 Moll. 496. See hereon Morgan and Wurtzburg on 
Costs, 179. Rule I of 0. LXV, of the Rules of the Supreme Court of England, which 
provides that the costs of all proceedings in the Supreme Court are in the discretion of 
the Judge, except from the general rule the case of an executor or administrator ‘^who 
has not unreasonably instituted or carried on or resisted any proceedings, ” “ and 
provides that he is not to be deprived ” of any right to costs out of a particular estate 
or fund to which he would be entitled according to the rules hitherto acted upon in the 
Chancery Division (0. LXV, r. 1). Ta Seers y. Hind, 1 Ves. Jun. 294 ; Newton v, B&nnet, 
iBro. O.C. S62; Roche v. Bart, 11 Ves. 68, 62; Mosley v. Ward, ibid,, 581,6; 
Ashburnham v. Thompson, 13 Ves. 402 ; Crachelty. Beihune, 1 J. and W. 686 ; Tichner 
V. Smith, 3 Sm. and G. 42 ; Eglin v. Saunderson, 3 Gifi. 434; Walrond v. Walrond, 
29 Beav. 586, the executors had to pay all the costs of the suit ; and see Wroe v. Seed, 
4 Giff. 426 ; In re Radclpffe, Pearce v. Badclyffe, 50 L.J. Oh, 317 ; 29 W.B: 420 Eng.; 
Hooper v. Hooper, W.N. (1874), 174. 

(78) Be Love, 29 O.D. 348. See also Be Enighfs Will, 28 G.D, 82, And so an 
administrator, even though the action has been caused by a claim by him for certain 
payments disallowed in his accounts provided the claim was made under an honest 
mistake and was neither fraudulent nor monstrous ; Be Jones, 11897) 2 Oh. 190. 

(79) Charles v. Jones, (1886), 33 Oh. D. 80, C.A. mortgagee; Easton v. LandoTi 
(1892), 62 L.J. Oh. 164, C.A. (trustee). But the question as to whether there was good 
ground for depriving a trustee of his costs can ba the subject-matter of an appeal 

. {Turner v. Hancock, (1882), 20 Ch. D, ^3, Be KnighVs Will (1884), 26 Oh, D, 
. .82,, C* A, ; Be v, Pn^oMrJ,,-(i888), 57 L.T, 868, C.A. . : , 
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then, rendered incorrect ones they were ordered to pay the costs of 
the action/ ( 80 ) and mere non-feasance has -been held to amount to 
such misconduct as in Be Weal, (8^) where ■ executors' allowed their 
solicitor to retain, and pay himself some costs which the Court held 
to be unnecessary, and other costs which should have been charged 
against corp24s but which the executors had improperly charged 
.against income. 

Where the executor was himself principally* benefited by the (ii) Fraud, 
will, and there were strong suspicions of fraud against him, he will 
be made personally liable for costs. (82) 

In Hide v. Haywood^^^"^ executors guilty of fraud were charged 
with costs, notwithstanding a special direction in the will that they 
should have costs out of the estate. 

Where the will was found to have been unduly obtained byfm) Undue 
the executor from his wife costs were ordered to be paid by the 
executor personally, (8^) 


(SO) Be Badcliffe, 60 L.J, Oh. 317. 

(81) 42 O.D. 674. 

(82) Dodge v. MeecJi, i Hagg 612, cited in Triest & Coote, 13fch Ed. 513. 

(83) 2 Atkl26. 

(84) Marsh v. Tyrrell, 2 Hogg. 141 j Baker v. Butt, 1 Ourt. 172. The plaintiffs 
propounded the will and codicils of one William Mackenzie of Dublin and London (as 
executors) who died on May 1899. The Will was dated in 1897 and the codicils in the 
two following years, The principal defendant was the testator’s widow from whom 
he had separated in 1885, fifteen years after his marriage with her, and to whom he 
made an allowance, but there was considerable litigation between the husband and wife 
since, Some of the children were also defendants, but not the testator’s eldest son who 
did not contest the will. One of the questions raised was that the Will was executed by 
“ undue influence.” The testator in failing health had engaged a housekeeper called 
Mrs* Clavhson^Mrs, Clarkson was the wife of a Mr, Foote, but on his deserting her, she 
had lived with a Mr, Clarkson, as his mistress. This was known to the testator, By 
his testamentary dispositions he had left a legacy for Mrs, Clarkson or Mrs^ Foote, a 
legacy to his daughter Maude, and the rest and residue to his son. The learned Judge 
on his summing up to the jury explained what was “ undue ” influence ; to be “ undue ” 
the influence must amount to coercion so that a man’s will is not the true expression of 
his wishes, but that of the person exercising the influence, super-imposing his own 
mind on that of the testator. Every influence was not undue, some were quite legiti- 
mate, because the object of making wills was to benefit others as a return for benefits 
received or because of the influence of kinship or affection. The evidence disclosed that 
Mrs, Clarkson had acted with perfect propriety of conduct. The jury having found for 
the plaintiffs, supporting the testamentary dispositions, Mr, Justice Barnes pronounced 
for the Wills and Godioils and ordered costs to follow the result, refusing to order costs 
personally against the guardian ad litem of one of- the minor defendants. (See Morgan 
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I!?) Breaoli of 
■ .trasl,. ' 


W Hegli- 
genae. 


'Costs occasioned by trust will have to be" paid by; the 

party or parties guilty of such breach. (S5) 

Where two or more defendants are implicated in' a breach of 
trostj the plaintiff 'is entitled to an order for payment of his costs by 
'all, and the Court will not distinguish between the relative degrees 

of culpability. (86) 

Where a breach of trust, not accompanied with fraud, is made 
good and costs consequent thereon are paid, the trustee will be 

allowed costs subsequently incurred. (87) 

The mere fact of executors being charged with interest on 
balances in their hands, or any mere negligence, is not in itself a 
sufficient ground for visiting them with the costs of the action, or 
even refusing them costs. (88) 

Sir A. Hart said: — ‘‘I have often heard it laid down as a 
principle by some of the greatest Judges, that an executor, though 
in the result made answerable for default by reason of loss incurred 
through neglect, or chargeable with interest for retaining money 






V. Morgan, 12 L.T.B. 199 md Beymlds v. Mead, the Times, 6fch December 1896). TJbe 
application that defendants should not be oondemned in costs on the ground that there 
were reasonable grounds for enquiry was also refused. Hoper v. Mdckemie, S O.W.N, 
(Journal portion), p. oxiv-oxv. 

{85) Lawrence v^BqioIb, 2 ^h. UO. 

(86) Ibid. In Baphael v. Boehm, 11 Ves. 92 ; 13 Vea. 690 ; Tehbs v. Carpenter, 
1 Madd. 290 (Eng.) ; Beacock v. Reddington, 5 Ves. 800 ; Colpcr v, Colyer, 11 W.E. 79 
(Eng.) ; 32 L. J. Oh. 101, executors, though charged with interest on balances in their 
hands, were allowed the costs of the suiW except as to the enquiries thereby rendered 
necessary, of which they had to pay the costs. And in Heighington v. Grant, 1 Ph. 600, 
they were charged with compound interest, and made to pay the costs of so much of the 
suit as sought to charge them with interest, but received their full costs of the rest of 
the suit ; and see Bride v. Books, 2 Beav. 430 ; ScuUhorpe v. Tipper, 13 Eq. 232, where 
trustees were ordered to pay so much of the costs as was caused by their default ; Wilding 
V. Lander, W.N. (1866), 327. In Birks v. MickleihwaiU 34 L.J. Oh. 362, where large 
balances were found due from executors, they were not allowed any costs, even on 
condition of making good the balances. 

(87) Peacoe?c V, Colling (1886), 33 W.K. 528; Bewett v, Foster (1844), 7 Beav. 
394'! and costs other than those occasioned by such breach will be allowed. Knott v, 
Cottee (1862), 16 Beav. 77 ; Heighington v. Grant, (1844), 1 Ph. 600; Bride v. Books, 
(1840) 2 Beav, 430. Of,, however, Easton v, Landor, (1892), 62 hJ* Cb. 164, O.A, 

(88) Flanagan v. Nolan, 1 MoIL 84 ; Travers v. Townsend, Ibid. 496 ; Noble v, 
Meymott, 14 Baav. 471 ; Bennett v. Atkins, 1 Y. & 0. 247 ; Woodhead v. Marriott, G.P. 
C. 62 ; Eglin v. Saunderson, 3 GriS. 434 ; notwithstanding Lord Loughborough* $ dictum 

, in Seers V. Bind, 1 Yas. Junr- 294, which was disapproved of by Sir W. Grant in 
Ashburnham v. Thompson, IB Ves, 402, as too broadly stated. 
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in his handSj yet if there was nothing beyond such negligence or 
retention of money against him, is entitled to the costs of the 

If the executors’ ■' accounts are falsified, or they • have been 
guilty of gross .or wilful negligence, or have acted from fraudulent 
or interested motives, they will have to pay the costs of the suit^ 
or so much of it as has been occasioned by their misconduct : or, at 
least, will not be allowed costs.l^O) 

“If a suit would have been proper, and the executor a neces- 
sary party, though the executor had not misconducted himself, he 
ought not to pay all the costs of such suit, though in the course of 
the suit it appears that he has misconducted himself ; but if the 
misconduct of the executor was the sole occasion of the suit, he 
ought then to pay the costs/’^^i) 

In Heugh v. Seard^^’^) Sir G. Jessel, M.K,, expressed himself as 
follows : — “ In certain cases of mere neglect or refusal to furnish 
accounts, where the neglect is very gross, or the refusal wholly 
indefensible, I reserve to myself the right of making the executor or 
trustee pay the costs of litigation caused by his neglect or refusal. 
But I expressly guard myself from saying that in every case of mere 
neglect, or even in every case of mere refusal, an honest executor or 
trustee, who has fairly discharged his duty, an onerous and thankless 
duty, is to pay costs. But where I find, in addition to an unjustifi- 
able neglect or delay that there has been misconduct in dealing with 
Jhe trust fund, then l look upon that neglect or delay, as an aggrava- 
tion of the latter misconduct; and although, standing alone, the 
neglect or delay might not be sufficient to induce me to order the 
trustee or executor to pay costs, yet, when combined with such 
misconduct, I should order him to do so.”(93) 


(89) Per Sir A» Hart, L. 0., in Travers v. Townsend, 1 Moil. 496. 

(90; See Gilbert v. Lee, 13 W.B. 1012 (Eog.), where Romilly, M.K. disallowed 
the costs of an executor who vexatiously obstructed the taking of his accounts. 

(91) Tebbs v. Carpenter, 1 Mad, 290 (Eng,). 

(92) 24 W.B. 51 (Eng.), 

(93) In the following oases-— v. Gould, 4 Y. & 0. 221 ; Bennett v. AiMnSj 
1 Y, & C. 247 ; Noble v. MeymoU, 14 Beav. 471 ; Flanagan v. Nolan, 1 Moll. 84 ; 
Travers Y. Tcionsend, ibid, 496; Boyds y. Boyds, 14 Beav, 54 ; Cotton v. Clarhe, 
16 Beav, 134 ; Eolgaie v. Haworth, 17 Beav, 259, executors retaining balances in their 
hands and charged with interest thereon, were nevertheless allowed their full costs. 


(vj) Pervei'se- 
mss md ' 
unreasonable 
caution and 
suspioion. 


; ' LAW OF . COSTS IN BEITISH. INDIA. , [ChAP.; ■ 

But if the plaintiff fails to establish the particular .charges 
made, the executors, though they ha^e been guilty : of negligence, 
will be entitled to their costs of meeting those charges. 

The circumstance that the. estate proves insufficient may be a 
reason for refusing the trustees all or a part of their costs, if they 
have not strictly administered their trust. , 

If trustees by their own neglect to preserve evidence which 
it was their duty to preserve have allowed colour to be given 
to the institution of a suit against them, such action, even if 
dismissed, will be dismissed without costs.^^®) 

If the executors, though not guilty of any breach of trust and 
without any fraudulent motives, have acted perversely or with 
unreasonable caution or suspicion, they will have to pay the costs of 
a suit occasioned by such conduct. An executor is ordinarily bound 
to render the accounts of his testator’s estate to the solicitor of the 
residuary legatee, and if he refuses he will have to pay personally 
the costs of the suit up to the hearing; (97) but not the subsequent 
costs if he accounts fairly. (98) 

And even if the trustee has acted honestly if his conduct is . 
unreasonable and he sees risks where none in fact exist and refuses 
to be satisfied by evidence which would satisfy ail reasonable men, he 
must pay the costs, to be taxed as between solicitor and clientji 
which have been occasioned by his over-caution. (99) 

(94) Sea Smith v. Chambers, 2 Ph. 221, where it; was held that the costs incurred 
in injudioioualy defending an action were not within “ wilful neglect and default,” and 
therefore the executors were allowed costs. And see further as to the costs of injudici' 
ously defending an action, Noble v. Brett, 6 Jur. N.S. 4 ; 28 L.J, Ch. 322 ; where they 
were not allowed ; Graham v. Wichhami 34 L.J. Ch, 220 ; 13 W,R. 396 (Eng.); 11 Jur. 
N.S. 168 ; 12 L.T. 39. 

(95) Beer v. Ta^p, 10 W.R, 277 (Eng,). But in Ealdenhy v. SpoffoHh, 9 Baav. 195, 
the representatives of a defaulting executor fairly accounting were held entitled to 
retain their costs of the suit out of the assets, though insufficient to repair the breach 
of trust. The suit was, in fact, a mere creditor’s suit. 

(96) Payne v. Evens, (1874) L.R. 18 Eq. 356. 

(97) Kemp v. Burn, 4 GiS. 348 M N.R. 257 ; 11 W.R. 278 (Eng,); 9 Jur.N.S. 376, 

(98) Ibid. In Qrasham v. Price, 36 Beav. 47, however, executors who had neglected 
to produce their accounts were merely deprived of their costs up to the hearing. So in 
a legatee’s suit, where the executor has returned evasive answers to enquiries by the 
legatee {Grierson v. Astle^ 3 L.T. 288); or has been unreasonably cautious as to the evi- 
dence of a matter cf fact {Lyse v. Kingdom, 1 Coll. 184) ; or has annexed conditions to 
the- payment of the legacy which he has no right to impose (WalUf v. Patey, 1 Bus, 
375). 

(99) Be Chapman, (1S95) 72 L.T. 66^ O.A,; and see In re Knoxes Trusts, (1895) 2 Ch* 
483 (trustee ordered to pay costs of application for a vesting order under S. 35 of the 

■ oOrustee Act, 1893). 
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^ The, law reqnires of a trustee no higher degree of cliligenGe Ni^ l^aproper 
in the execution of his office than, a man of ordinary prudence 
would exercise in the management of his own private affairs/’hoo) ■ ■ 

ThiiSj where no negligence or improper conduct was established, 
they were allowed costs, although the security upon which, they 
had invested proved insiifficientJi^^h 

An executor or trustee is not justified in refusing to pay a legacy {vlii); W mm 
or distribute a fund without the direction of the Court, on the ground t^on ot assSk 
of legal doubts in a clear caseJi^^) 

The opinion of counsel, however eminent, is no protection to 
an executor against costs if he takes upon hinrself to act upon a 
particular construction of the will without seeking the direction of 
the Court 

If he distributes the whole estate according to a wrong con- 
struction, he will have to pay personally the costs of a suit, in 
which the plaintiff successfully establishes his title to a share.C^o^) 

The reason assigned in the above case for charging the executor 
personally with costs was that by distributing the estate he had 
prevented the plaintiff having his rights determined at the expense 
of the estate, 

Where executors in making a partial distribution of a residue 
made two serious mistakes, it was held that the whole costs of the 
suit should be taken out of the estate as if they had never divided 
it, and the executors then charged personally with the share of 
costs attributable to each of the distributed shares. (^ 06 ) 


(100) Per Lord Watson, Learoydv, Whiteley, (1887) 12 App. Gas, p. 733; SmetMirat 
V, Eastings, (1885.) 30 Ob. D. 490. 

(101) Re Whiteley, (1836) 32 Ob. D. 196. 

(102) See Harvey v. Harvey, 3 Jur. 949; Burrows v. Greenwood^ 4 Y. & C. 251 ; 
Firman v. Fulham, 2 De. G. & S. 99 ; Pricev, Loweden, 21 Beav. 508, where the exe- 
cutor or trustee had to pay costs ; and Knight v. Martin, 1 B. & M. 17, where he got 
no costs, 

(103) Boulton V, Beard, 3 De. G. M. & G. 608. OounseFs opinion is nc indemnity 
to a trustee on the question of costs. Stott v. Milne^ (1884) 25 Ob. D. 710, 0. A.; Re 
KnighVs Trusts, (1859) *27 Beav. 45 ; Re Beddoe, (1893) 1 Oh. 547 ; Devey v, Thornton, 
(1851) 9 Hare, p. 232 ; but sea Ryan v. NeshUt, W.N. (1879) 100, 

(104) Boulton V. Beard, 3 Da. G. M. & G, 608. 

(105) See Curtk v. RoUnson, 8 Beav. 242, , 

(106) Hilliard V, Fulford, 4 Oh.D. 389 ; 46 liJ.Oh, 43 ; 20 W.B, 161 (Eng.) ; 35 L. 
760 and see Bath Vi Bell, 39 L.Ti 422 , 
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C^J^^sssai of ■ In ike absence, of miscpnduct, it - is no ground for depriving 
to account, a trustee of costs that, "having paid considerable sums on- account 
of the trust, he denied that he' was indebted to the trust, although 
it turned out, when the accounts 'were taken, that he was indebted 
to the trust.fiO'^) 

W Executor In the case of Be OlabburnS^^^) Bacon, V.C., ordered the 
^ plaintiff, who was executor and trustee of. the Will, to personally 
action. administration action which was held to be 

unnecessary. The estate in that case was a very small one, and 
the defendant beneficiaries had offered to concur in a special case 
to settle any point of doubt or difiSculty arising under the Will. 

Where an administration action was held to be unnecessary 
and oppressive it was dismissed with costs to be paid by the plaintiff 
executor. 

It is a clear rule that no costs are given to an executor or 

iug trustee or ^3custee who ^ debtor to the estate until his debt is paid.(iiO) 

oostTof!* bankruptcy does not release from debts arising from 

fraudulent breaches of trust, a bankrupt trustee cannot in such 

cases have his costs out of the estate until he has made good the 
debt, But where the executor’s debt is one which will be 

discharged by the bankruptcy, the Court has held that after the 
bankruptcy the executor can no longer be regarded as a defaulting 
executor. He is therefore entitled to his costs since the bankruptcy, 
but his prior costs must be set off against his debt.(ii 2 ) 


(107) Turner v. Eancockf supra. In Knott v, Cotiee, (1852) 16 Beav. 77, the costs 
of an administration suit were given to an executor, although he was charged with the 
consequences of an improper investment. And even an executor who had applied for and 
obtained accounts and inquiries which were unnecessary and improper was not deprived 
of his costs (Be Dale, (1889) 62 L.T. 28). Be Bosworih, (1881) 29 W.B. 886 (Eng.), is a 
case where an executor, although guilty of very gross conduct and endeavouring to 
embarrass the proceedings, was only partially deprived of costs, As to what is 
“ unreasonableness ” in carrying on proceedings, see Brown v. Burdeit, (1888) 40 Ch. D. 
244, G.A, 

(108) 46 L.T. 848. As to an unnecessary action by a legatee, see Be CopBf W.N. 
(1885), p. 154. 

(109) Be Gabh%iTn, (1882) 46 L.T. 848. 

(110) Williams on Executors and Administrators, 10th Ed, (1906), ?oI. II, 
p, 1670. 

(111) McEiuan V, Crombk^ (1888) 25 Oh. D. 175. 

(112) Be Vowles, (1886) 32 Oh. D. 243, following Be Basham, (1883) 23 Oh. B, 
195, and see v* Traski (1882) 21 Ch, 862 ; Of, Clare y, Clare, (1882) 21 Ch. 
P.865, 
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A trustee under. the will .of a defaulting trustee 'being ordered' 
to, refund, and the assets being insufficient to answer the breach 
of trust, was not allowed to deduct his costsJii^) 

If one of two executors is a debtor to the estate, his co-executor 
is entitled to act by a separate solicitor and if he does so he will be aefaultsing. 
entitled' to his costsJ^^^) 

If two executors employ one solicitor, and one of the two 
executors is a debtor to the estate, the taxing-master on taxation 
finds what is the fair amount of costs to be attributed to the 
executor who is a debtor to the estate. This amount is deducted 
from the total costs of the two, and the balance after making such 
deduction is the amount allowed as costs of the other executor, 

The principle seems to be that the costs due to the executor, pi” 
who is indebted to the estate, are set off against his debt, and the b oosts of a 
proper form of order appears to be to order payment of the costs ttSe are 
due to him from the estate, and for the order also to provide that 
such costs are not to be paid until he makes good the moneys due 
from him to the estateU^^l, and it makes no difference for this 
purpose whether the debt arises from a default of the executor or 
trustee, or is simply a debt due from him to the testator's estate. 

If an executor who is indebted to the estate becomes bankrupt, l^deLuiTing^^ 
his costs incurred prior to the bankruptcy are set off against the^g®°j^gg 

debt.^i^'^1 bankrupt. 

The costs incurred subsequently to the bankruptcy stand on a 
different footing, and the question whether such costs will be paid 
out of the estate seems now to depend mainly on whether the debt 
due from the executor or trustee is discharged by the bankruptcy 
or not.f^i®) 

(113) Bb Knott, (1887) 56 LJ. Cb. 318. 

(114) Jessel, M.R., in Smith v. Dale, 18 O.D, at p. 518. 

(115) Smith V. Dale, 18 O.D. 516. See, also, McEwan v, Crombkt 25 O.D. 175. 

The earlier case of Watson v. Bow, L.R. 18 Eq[. 680, seems not to be overruled. See, 
also, Sarmer v. Marns, (1826) 1 Russ. 155; Nicholson v. Norton, (1844) 7 Beav. 67. 

(116) Lewis V, Trask, 21 O.D. 862 ; Be Basham^ 23 O.D. 195. 

(117) Smith V. DaUt 18 O.D. 616 ; Be Basham, 23 O.D. 196 ; Be Vowles, 82 

■■:;0.D,;.'243,^'';:;^ ■ ■ 

(118) Williamson EMoutors and Administrators, 10 th Bd, 1906, Vol. II, p, 1671. 

There are conaioting decisions on the point, one decision of Hall, Y.O. {Clare v. Clare, 

21 O.D. 366) and the other of North, J. {Lewis v. Trashy 21 O.D. 862). Both cases 
arose under the Bankruptcy Act, 1869, in both oases the debt due from the defendant 
was a debt due in respect of a breach of trust, and by B, 49 of the Bankruptcy Act, 

1869, bankruptcy was not a discharge from a debt inoucred by breach of trust. North, 
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. Costs 
sometimes 
given to a 
..lelaulting 
trustee on 
acoouat o! 
assistance 
rendered. 


r to a trustee who has become , bankrupt;, whether 

ihcurred before or after bankruptcy, are payable to the trustee in 
bankruptcy; unless the solicitor of the trustee obtains a charging 
order in Ms favourJ^^^) 

In meritorious cases, where the Court has derived assistance in 
taking the accounts from having the executor represented by solici- 
tors and counsel in the action, it will sometimes order him to have 
costs out of the estate notwithstanding he remains a debtor to the 

estate. (^20) 

But the solicitor for the defaulting creditor should, before incur- 
ring costs, point out to the beneficiaries that the executor can only 
attend and assist in the proceedings if his costs are paid out of the 
estate, and obtain their sanction to his attending on those terms 
before the costs are incurred.(i2i) 

A trustee who has not been guilty of dishonesty, and who has 
made good to the estate the deficiency arising from an improper 


(xvi) Tcustee A trustee WHO nas not been guilty oi msnonesty, ana wnc 
^od^bfa iidade good to the estate the deficiency arising from an imp. 
default: cigbi investment made by him, will not be ordered. to pay costs.(i22) 

to ooats. 


(xviil Execu- 
tor of a da- 
fauiting 
trustee. 


The executor or administrator of a defaulting trustee, who 
accounts fairly for the assets come to his hands, is entitled to 
deduct his costs of the action out of the assets of his testator or 
intestate, even although they may be insufi&cient to repair the 
breach of trust. (123) 

“ In the case of Be Griffiths an action was brought against 
the executor of a deceased executor for the administration of the 


held that as the debt was not discharged the executor was not entitled to bis costs 
incurred after tbe bankruptcy unless he paid the debt. Hall, Y-0., followed an earlier 
case of Bowyer v. Griffin (L.R. 9 Eq. 340), which North, J., declined to follow, and 
held the trustee entitled to tbe costs subsequently to the bankruptcy without making 
good his default, it seeming to him (as his Lordship stated) to be consistent with good 
sense to hold that any person who, though adjudicated bankrupt, was retained as a party 
to an action, as executor or trustee, should be paid his costs, {21 C.B, 867.) In the 
ease of Be Basham (23 0,D. 196), Ohitty, J., after a very full consideration of the 
authorities, followed the decision of North, J., and both the last named Judge and 
Pearson, J.. acted on the same rule in later cases {MoEwan v. OromMe, 25 G.D. 176 ; 
Be 'Fowles, 32 0,D. 243). 

(119) Baker v. Abbott, W.N, (1897). 38. 

(120) See remarks of Ohitty, In Be Basham, 23 G,D. 196. 

(121) Williams on Executors and Administrators, 10th Ed., 1905, Yol. 11, p, 1672, 

(122) Peacock v. Colling, 64 L J. Oh. 743. 

(123) Ealdsnby v, Bpoff^orth, 9 Beav, 195 ; Borne v. Bhepherdt 3 Jur, N,B. 806, 

(124) 26 O.B. 46S, 
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estate of the original testator. The defendant properly accotmted ' ' 
for all assets which had come to his hands. ' A balance was found' 
dne from the estate of the original executor to the estate of the 
original testator, which balance the estate of the original executor 
was insufficient to pay. Cotton, L.J., said that the' strict order ■ 
would be to allow the defendant out of the estate of the original 
testator all the costs incurred solely with reference to the original 
testator^s estate, but as to the costs incurred by the defendant 
solely as representative of his own testator, the defaulting executor, 
he ought to be allowed them solely out of the estate of the 
defaulting executor. Fry, L.J., in the same case, pointed out that 
there was a third class of costs, coming under neither of the above 
heads, and they ought to be divided between the two funds.’’(i2S) 

Trustees severing from their co-trustees will not be allowed (xviii) 

costs; ^ 126 ) unless the severance was justifiableJ^^?) And it is not 

iust to act on the view that a severance is unreasonable without ou 

«« T 1 . . n , . - , . co-executor. 

affording the severing trustee an opportunity of explaining his 

conduct.U28) 

If an executor refuses to join his co-executor as a plaintiff in a 
proper case, and is therefore made a defendant, he will be refused 

his costs.(^29) 

An administrator of a supposed intestate, acting hoiia fide y 
held to be entitled to costs out of the estate, although a will was 
afterwards produced, the residuary legatee under which obtained fetters, 
revocation of the letters of administration and probate of the 
wilL(i30) 


(125) See, also, hy6& v. Kingdon^ 1 Coll. 184, 189 ; Palmer v, Jones, 13 LiJ, Oh, 
219 ; Be Eiiio, 28 W.B. Ill (Bug.). 

(126) Snoto V. TeetZ, (1870) L.R. 9 Eq. 622; Gomperiz v, KensiU (1872) L R, 
IB Eq. 369. 

(127) Brmnev, Collins, (1873) 21 W.B. 222 (Eag.); Meldmm v. Hayes, (1873) 
21 W.B. 716 (Eng.). 

(128) Be Isaac, (1S97) I Gb. 261, O.A. See, also, as to severacce of trustees, Prince v. 
Bine, (No. 2), (1859) 27 Beav, 345 ; Smith v. Dale, (1881) 18 Gb. D. 516 ; Williams v. 
Wighti W.N. (1890) 50; and see Wiles v. Cooper, (1816) 9 Beav. 298; Course v. Hum- 
phrey, (1859) 26 Beav. 402 ; AtL-Gen v. Wyville, (1860) 28 Beav. 161. As to appearance 
by separate oounseli see Gorroll v, Graham, (1905) 1 Ob. 178, G.A.; Be Burton, (1901) 
W.N. 202. 

(129) Collyer v. Dudley, 2 L J. Ob. (O.S.) 16, 

(130) Mirehouse v. Herbert, 5 W.B. 583 (Eng.) and see Taylor v. Baygart, 8 Jur, 
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An administrator ' whose letters are re¥oke'd will not get Ms 
costs of an administration suit . instituted by him with, knowledge 
that another person claimed to administer. 

' The costs in a proceeding for revocation of probate should be 
assessed as in a miscellaneous proceeding.^^S^) 


(zx) Where 
application 
for probate 
18 dismissed 
lor default. 


(xxi) Where 


agent’s 

default. 


The High Court has full power to make an order for the 
awarding of costs in the lower Courts. A proceeding instituted for 
revocation of probate is a miscellaneous proceeding, and cannot be 
regarded as a regular civil suit ; and so, pleader’s fees in such a 
proceeding should be fixed upon that footing.(^33) 

Upon dismissal of an application for probate for default, a 
suitable order for costs of a deterrent character should be made in 
favour of the caveator in every case where there is good reason to 
suspect that the proceeding has not been instituted bona 

As a general rule, a trustee who, in the ordinary course of 
business, employs an agent for the purpose of the trust, is not 
chargeable with loss arising from the latter’s default, unless due to 
some wilful default of his own.(i35) 

But the trustee must give to the affairs of the trust such 
consideration as might reasonably be expected to be given to a like 
matter by a man of ordinary prudence guided by such rules and 
arguments as generally guide such a man in his own affairs.”li3^) 
Thus, trustees who had allowed a solicitor to receive rents and 
pay himself thereout for work which he had done without 


{l^D Houseman v. Houseman, I Ch, D. 535 ; W.E. 692 (Eng.) ; 34; L.T. 633. 

(132) Garabini Bassi v, Pratap Chandra Shaha, i O.W.N. 602, referred to in 
Pratap Chandra Shaha Y, Mali Bhanjan Shaha, 4 O.W.N. 600, 

(133) Pratap Chandra Bhaha v. Kali Bhanjan Shaha, 4 C.W.N. 600. But sea 
6 C.Ii.J. 453, where it was stated that a Judge has discretion as to costs on account of 
pleader’s fees in contested applications for probate or letters of administration ; he may 
allow a fee according to the valuation of the estate, or according to such a sum, not 
exceeding the valuation, as may be reasonable, or according to the importance of the 
subject of the dispute. The rule laid down as to costs in 4 G.W.H. 600 does not apply 
to a contested application. {Pratap Chandra Bhaha v. Kali Bhanjan Bhaha, 4 C,W. 
N. 600.) 

(134) Bamani Dehi v, Kumud Bandhu Mookerjee, 14 G.W.N. 924 at p. 928=7 Ind. 
Oas. 126=12 C.L.J. 185. 

(135) Clough V, Bond, (1838) 3 My. & Or. 490; Ee Brier, (1884) 26 Ch. D, 238, 

C.A.; Ee Blundell, Blundell v. Blundell, (1888) 40 Oh. D. 370; Jb&aoMv. Palmer, (1893) 
IGh. 71. ; 

: , (136) Per Kekewioh, J., Be Weall, (1889) 42 Ch. D. 674. 
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mstructions and without any sufficient reasons, were ordered to 
pay the costs of an action brought against them in • consequence by 
'„a.beneficiary.(^3‘^^ 

Unless misconduct be proved, a trustee is entitled to be allowed 
his costs as' between solicitor and client, and where two .executors ■ 
and trustees of a will are plaintiff and defendant respectively in an 
action for the administration of an estate, no misconduct being 
alleged, each will be allowed his costs as between solicitor and 
client, and also his charges and expenses properly incurred, out of 
the estate. 

Where legatees assigned their share to mortgagees pending 
litigation, it was held that the mortgagees took subject to the suit, 
and that the executor was entitled to set-off his costs against the 

legacies.(^39) 

An executor whose attendance in Chambers, at the hearing of 

. . „ necessary 

two summonses by adverse claimants to the income of property costs, 
which he had paid into Court, was held to be unnecessary was only 
allowed a fixed sum for costs.^^^0) 

An executor desiring to change an attorney who had beenlxxiv) 
employed by the testator and continued in such employment by^iiangeof* 
him, must pay not only the costs incurred since such employment 

by him but the past costs incurred in the lifetime of the testator.^^^^) iity of 

executor to 

pay« ■ 

In a probate proceeding, a caveat was filed by one of the E'ees due to 
relatives of the deceased. The caveat having been withdrawn at of^-oosts. 
the hearing, the Judge discharged it with costs without passing 
any order allowing fees to counsel' on the higher scale as required 
by Eule No. 205 of the Eules of the Allahabad High Court, dated 
the 18th January 1898, and passed a decree for probate. The 
decree subsequently drawn having eontained only the usual lower 
scale fee, counsel for the applicant, instead of taking objections to 

(137) Per Kekewioh, J., Be Weall, (1889) 42 Cb. D. 674. 

(138) (1885) 29 Cb. D. 348, O.A.; Williams v. Wight, W.N. (1890) 50; 

Turner v, Sancoch, (1882) 20 Gh.D. 303, O.A, ; and sec Be Barne, Lee v. Barne, (1890) 

62 L,T. 922. 

(139) Be Rnapman, (1881) 18 Oh. D. 300, G, A., and see Be Jones, GJiristmas v. 

Jones, (1897) 2 Oh. 190 ; Be Goss, W.N. (1884) 192, plaintiSa residuary legatee who had 
mortgaged Ms share pending the administration suit. 

(140) Be Walters, (1888) 58 L.T. 101. Of. Gatterson v. Clark, (1906) 96 L.T. 42, 

O.A.; Be Wagsiaff, (1907) 98 L.T. 149. O.A. 

(141) Qirindra Goomar DuU v. Amulya OharaprGhose^ 60.W;N» 306 (807).. ’ 
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the decree by adopting the procedure laid down by Rules 89, , 90 .of 
the Rules mentioned above, brought the matter to the notice, of the 
Judge in open Court, who, thereupon, ten days' after the delivery' 
of the judgment, ordered that fees on the higher scale should be 
entered up in the decree. The High Court, in a Letters Patent 
Appeal from this amended decree, allowed a reasonable' fee to 
counsel for the applicant, commensurate with his work in the 
matter, and held (1) that counsel should have taken the procedure 
mentioned by Rules 89 and 90 of the Allahabad High Court 
Rules mentioned above ; (2) that a Resolution of the Court that, in 
an order for costs, fees should always be taken to be fees on the 
higher scale, might be looked at for the purpose of interpreting an 
order as to costs, though such Resolution was not published in the 
Gazette, and (3) that, in allowing fees on the higher scale, without 
regard to the amount of such fees, the Judge who passed the amend- 
ed decree in the probate matter did not exercise a proper judicial 

discretion. (^^2) 


It remains to consider in what cases the executor or adminis- 


In what; casee 
the piaiafeifi 

shall pay the trator is entitled to receive his costs from the plaintiff. If a creditor 
plaintiff brings or continues an action after he has been correctly 
informed that there are no assets applicable to the payment of his 
debt, he will be ordered to pay the costs, wholly or from the time 
he receives the information.li^S) 


In Bobinson v, a creditor filed a bill against an 

executrix, and she stated, by her answer, that there were no assets 
for the payment of his debt ; he, however, persisted in the suit ; and 
the result of the account in the Master’s office was, that there were 
no assets unadministered, though the executrix was charged with 
more than she had admitted. And it was held that the bill should 
be dismissed without costs as against the executrix. 

In another case,(i^5) on further directions, the case appeared to 
be, that application had been made to an executor for an account, 
but that he gave no account. The bill was then filed ; and by his 
answer, the defendant stated the accounts ; but the plaintiff took a 
decree for an account. It turned out, on the Master’s report, that 
the account given by the answer was correct: and the question 


(142) H. B. Clark v. E. Caleb, A.W.N, 83. 

(143) Blueti V, JeBBOpi'S 2bQoh 240; King v, Bryant, 4 Beav. 460, 462; FulUrlv, 
24 Beav. 211. 

(144) I Russ, Cli. C. §99. See Baa. Ch. 'Frkj.liili 999« ■ 

(145) AnofJ.,' 4 Mad<I*'3TS -ikgj*.'’' * 
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then was, as to costs : The Vice-Chancellor gave the plaintiff the , 
costs of the suit up to the decree; and .the defendant the costs of ' 
the subsequent proceedings. 

In the case of Ackers v. Ackers, North, J., ordered a iise« ■ . 
less administration action to be stayed, and the plaintiff to pay the 
costs of the action ; the defendant being at liberty to takeout of the 
.estate any costs in default. . 

Where a guardian ad litem of an infant had been gnilty of 
gross misconduct in putting executors to proof of a will, which he , ■ 
wished to upset for his own private purposes, and which, the evi- 
dence showed, was to his knowledge duly executed by the testatrix, 
in a sound state of mmA —lield, that he was - liable for the costs of 

the-suit.h47i . ' 

The Court has power to mulct the guardian in costs on the 

ground that he, as such, has misconducted himself.(i^8| 

Where next of kin, or other persons claiming as a class under costs oui of 

the will, succeed in establishing .their -title, their costs, as above 

^ — portions' of 

defined, incurred in so doing, 9,re paid out of the general estate the estate:— 

before any apportionment of it tabes place. of g^nerai**'^ 

estate. 

So where, a legacy is .claimed, in an administration suit, by two 
legatees adversely to each other, the costs must be borne by the 
testator’s estate (inasmuch as the question ' arises on his will) and 
no!; by the legacy.(^^^I 

In a suit for maintenance the defendant need not be allowed 
proportionate costs on the amount disallowed to the plaintiff unless 
the claim be an exorbitant one. The object of such a suit is to 
ascertain the liability of the family estates, a the costs of 
doing so should ordinarily come out of the estate.^^si) 

(M6) W. N. (ISSI), P- 82. See also Be OrmBton, 58 L.T. 74 ; affirmed on appeal, 

59LT.594, 

(147) Gaolam Eoosein Noor Mahomed v. Fatmabai, 8 B. 391. 

(148) Banieli’a Ghaooery Practice, 148 (Eng.) ; Komtil Chunder Sen v, Surbesaur 
Das Goopio, 21 W.B. 298 ; Omrao Singhy, Prem Narain Singh, 24 W.B. 264 ; Greeny. 

Proctor, IHagg- Eocl. Eep. 337 (340) (Eng.). See also Brown on Probate, p. 441. See 
the same cited in Goolam v. Fatmahai, 8 B. 391. 

(149) Shuitleworth y. Eowarih, 1 Or. Sc Ph. 228. 

(150) Wilson V. Squire, 13 Sim. 212. See also JolUffe v. Fast, 3 Bro. 0, 0. 25 ; 

Bipley v. Moysey, 1 Keen 678 ; Eyre 7. Marsden, 4 M. & Or. 231. 

(161) Bangathayi Ammal v. Neli Mmusawmy CheUy,2l M.L.J* 706 at p, 707 = 

9 M.L.T. 461 = (191i) (1) M.W.N. 322 = 10 Ind. Das. 110. 


|6) liiabillty 
.of residuary 
estate. 
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'The filed primarily liable for the costs and expenses of obtain- 
ing probate is the residuary estate ordinarily.l^s^) 

The appellant cited the respondent, who was lihe executor of 
oneTiilsidas Varajdas, tobringin and prove his testator’s will. ■ The 
Division Court (Starling, J.) ordered the respondent to lodge the will 
in Court and to take out probate, but directed that the appellant 
should pay half the costs of obtaining probate. On appeal, heM 
(varying the order of Starling, J., as to costs) that the fund pri„ 
marily liable to the costs of probate was the residuary estate ; and 
part of the residuary estate being as yet undistributed, it should in 
the first instance be applied to this purpose, and after that the 
appellant and respondent should contribute in equal shares. 

The costs of a suit for the administration of a testator's estate 
are payable out of the residue generally and not primarily out of a 
lapsed share, as there is no residue of personal estate until after 
payment of the debts, funeral and testamentary expenses, and costs 
of the administration of the estate of the testator. ^54) . 

In an action for the general administration of assets the costs 
of all proper and necessary parties are paid in the first instance 
out of the assets before they are distributed ; that is, in effect, 
where the estate is sufficient for all purposes, out of the residue. 
The residue, however, is, properly speaking only what remains 
after all the expenses of administering the estate have been paid,(i55) 
including the costs of an administration action ; (^^6) and including 
also where there is a gift of residue to persons and classes of 


(152) Dayabhai Tapidas v. Damodardas Tapidas, 21 B. 76. 

(153) Dayabhai Tapidas v. Damodardas Tapidas, 21 B. 75, Farran, C.J., said 
in tha course of the judgment: — The only point, before us, is as to the source from 
which the costs of obtaining probate are to be provided, The fund primarily liable is 
ordinarily the residuary estate. Part of the residuary estate in this case, vis., the 
interest on a lakh of rupees, appears to be as yet undivided between the brothers. This 
sum, we think, should in the first instance be applied to the costs and expenses of 
obtaining probate. After that each brother must contribute in equal shares. The 
order of the Division Court will be varied accordingly. Dayabhai Tapidas v. Damo^ 
dardas Tapidas, 21 B. 76 at 76. 

(15A) Treihewy v. Selyar, 4 C.D. 53, Jessel, M.R,, dissenting from a dictum of 
Malins, V, G., in Qowan v. Broughton, L,B. 19 Eq. 77. See also Fenton v. Wilh, 
7 O.D. 33 ; Blami v. Bell, ibid, 382 ; Be Jones, Jones v. Oaless, 10 C.D, 40. 

(155) Byre v. Marsden, 4 My. & Or. 231 ; BlmttUwor'th v, Eowarth, Or. & Ph. 
228 ; Blhorm v. Goode, 14 Bim, 165* 

(156) mmewy v. Eelyar, 4 Oh, B. 53 ; 46 hj. Oh. 125, 
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personsj the costs of ascertainiDg of whom such classes consist 
■And therefore, where there is a residuary gift, but a portion of the' 
residue is undisposed of, either through the happening of some 
event, or by operation of law, the Court will not throw the costs 
exclusively, on the part undisposed of, but will apportion them ' 
^between such part and the part which is well given. ^^58) 

-Where any of the persons entitled have incumbered their (c) Liability 
shares the rule is that the assignor and assignee are entitled to 
one set of costs between them, viz., the costs of the assignor, 
which are directed to be paid to the assignee towards his costs, so 
far as the same may be required ; and the excess (if any) of the 
assignee’s costs is payable out of the particular share, 

Where a residuary estate was divisible amongst several 
persons, and an account was made up, and the adults received their 
shares; and the infants filed a bill for an account against the 

(157) In re Beene s Trusts, 4 Oh, D» 841 ; 46 L.J. Ch. 412 ; 25 W.R. 628 (Eng,); 

36 L.T. 906. 

(158) Eyre Marsden, 4 My. & Cc. 231 ; Luckcrafi v. Pridham, 48 L.J. Ch, 636 ; 

W.N. (1879), 94 ; Treikeioy v, Helyar, 4 Ch, D. 53 ; 46 L.J. Ch. 125 , Fenton v. WillSi 
7 Ch. D. 33 ; 47 L.J. Ch. 191 ; 26 W.R. 139 (Eng.) ; 37 L.T. 373 *, Blann v. Bell, 7 Oh, 

D, 382 ; 47 L.J. Ch. 120 ; 26 W.R. 165 (Eng.) ; the eases of Gowan v. Broughton, 

19 Eq. 77, and Scott v. Cumberland^ IS Eq. 578, cannot be considered as law. See 
Morgan & Wurtzburg’s Law of Costs, 2nd Ed., (1882), Ch. IV, S. 2, p. 166. The rule 
applies equally whether the partial intestacy arises from lapse (as in Achroyd v. 

Smithson, 1 Bro. G.O. 503 ; 4 My. & Cr. 245 ; Roberts v. Walker, 1 R. & M. 752 ; 

Trethewy v. Helyar, 4 Ch. D- 53 ; Fenton v. Wills, 7 Gh. D, 33 ; 47 L.J. Ch. 97 ; 

26 W.R. 139 (Eng.); 37 L.T. 373), or from revocation of the bequest by the testator 
himself (as in Gresswell v. Oheslyan, 2 Ed., 123 ; 1 Swan 571, w.) , but see contra, 

Chatteris v, Young, Beames, App. 27 ; and Skrymshire v. Northcote, 1 Swans. 666 ; the 
efieet of which latter case seems to be mis-stated in Lord Oottenham’s judgment in 
Eyre SF, Marsden, 4i My. & Qt. 2i5. 

(159) Greedy v. Lavender, 11 Beav, 417, and see Re BrighVs Trusts, 3 W.R. 644 
(Eng.); Remnant v, Wood, 27 Beav. 613 ; Turner v. Gowdon, 19 W.R. 403 (Eng.); S-G. 
sub. nom. Turner v. Soiodon, 23 L.T. 799 ; Perceval v. Perceval, 9 Eq. 394 ; Ward v, 

Yates, 1 Dr. & S. 80, Lord Langdale, M.R., added a direction to the order in Greedy 
V. Lavendefi to exclude from the assignor’s costs “ any additional costs incurred by 
reason of the said defendantsj or any of them, having assigned, mortgaged, or incum- 
bered their shares” 11 Beav. 421 ; but Sir J. Romiliy, M.R., disapproved of this 
direction as too refined [Coates v, Coates, 3 N.R. 355)> Hall, V.O., has held in a 
subsequent case that if in an administration suit an inquiry as to inoumbranoes is 
added in Chambers, the costs of the inquiry must be treated as part of the general 
costs of administration and be paid out of the general estate* [Gee v. Mahood, 23 W* 

R. 71 (Eng.) ; W.N. (1874) 207). See Morgan and Wurtzburg on Law of Costs, 2nd Ed., 

(1882), pp. 187, 188. For a case where costs were ordered to be paid out of a parti« 
oular share and for other directions, as to.; payment of costs see Bechar dklav* 

P'. BeCrm,l9B. 221. 
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executors' and the other' residuary 'legateeSj whoj being satisfied ^ 
deprecated the proceedings, and the accounts turned out to • be 
substantially correct ; it was held, that the costs of the. suit were 
paj^able out of the plaintifi’s share alone. 

The Court considers that it is frima facie a benefit to an 
infant to be made a ward of Court and have his property secured 
and duly administered, 

The rule has been laid down to be, that if the executors, 
admitting a legacy to be payable, sever it from the estate, and a 
dispute arises between the persons or some of the persons to whom 
the legacy belongs, and the Court has to decide to whom it belongs, 
there the particular fund bears the costs.<^ 62 ) 

If an administration action is also for other purposes, or it 
becomes necessary to administer or execute the trusts of another 
estate or fund in it, the costs of the action will be dividedi^^^) among 
the several funds. 

A direction that costs are to be paid out of a particular fund, 
does not conclusively determine that that fund is ultimately to bear 

themdi64) 

Where a legacy has been severed from the bulk of the estate, 
and becomes the subject of litigation, the particular fund, and not 
the general estate, must bear the costs of a suit respecting 

(160) Mackenzie v, Taylor ^ 7 Beav. 467 ; Thompson v. Clives 11 Beav. 475 ; 
of. Hilliard v. Fulford, 4 G-D. 389. 

(161) Fer L.J. Tamer, Clayton v. Clarke, 9 W.R. 718 (Eng.). 

(162) BecuSs if the dispute arises between the persons claiming the legacy and the 
residuary legatee whether it is payable. Attorney-Generalv, Lawes, B Hare. 43, by 
Wigram, V. C. See also Morgan and Wurtzburg on Oosts, 169, 170. But a payment into 
Court under the Trustee Belief Act flO & 11 Yict. c. 96) by executors of a sum to answer 
a legacy to a class, to avoid the trouble of inquiries, was held not to throw the oosts on 
the legacy itself ; Be Gihbens^ Will, 36 C.D. 4S6 ; and of. Be Birkeit, 9 O.D, 576. Now, 
by O. LXV, r. 14-3 {R.S.G. November 1893), the costs of inquiries to ascertain the person 
entitled to any legacy, money, or share or otherwise incurred in relation thereto, shall 
be paid out of such legacy, money or share, unless the Judge shall otherwise direct, 

(163) See Young v, Martin, 2 Y. & G.C.G, 582, where the costs of a suit to adminis* 
ter the estate of a testatrix, including a fund appointed by her will, were payable, 
so far as related to the appointed fund, out of that fund, and as to the remainder only, 
out of general estate. And in Dean v. Morris, 5 W.R, 345 (Eng.) it was held that the 
costs of administering two estates, which had bean dealt with as one fund, should be 
paid out of the estates equally, though they were unequal in amount, 

(164) See Sheppard y, Sheppoird, 33 Beav, 129, 

(165) Attorney-General v. Lawes, 8 Hare, 32 ; Martineau v, Bogers, 8 De G,M. Sc 
G, 328 ; and see King v. Taylor, 5 Yes, 809 ; demur v. demur, 10 Ves. 662 ; Wilson y. 
Squire, 13 Sim, 212 ; Sill v. Batiey, 2 J. Sc H. 634; Pennington v. Buckley, 6 Hare 453, 
In the case last cited, the question was between the residuary legatees and a charity as 
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The fund must b.e actually severed from the estate when the ■ 
action, is commenced, and it makes no difference that' it ' was 
raised and set apart before the persons entitled to it were 
actually ascertained. (^^6) 

In Attorney -General v. the distinction between the. 

cases, where the fund is severed, and. where it is not, is thus 
pointed out by V. G. Wigram : ''If the executors, admitting the ; 
legacy to be payable, sever it from the estate, and a dispute after- 
v/ards arises between the persons to whom, or some of v^rhom, the 
legacy belongs, and the Court has to decide to whom it belongs, 
there the particular fund bears the costs ; but if the dispute arises 
between the persons claiming the legacy and those claiming the 
estate in the residue, whether the legacy is payable or not, that 
cannot be the case of a severance in the sense in which the rule I 
have referred to applies, because then, until the Court makes its 
decree that the legacy is payable, the legacy is not severed from the 
estate : the executors have kept it under their control for the 
purpose of having the point decided. ”(138) 

If the costs of an administration suit are increased by its (e) Liability 
being also a suit for the execution of the trusts of a settlement, the 
Court has held that the additional costs must be borne by the 
settlement fund. (139) 

Where there are no other assets, the costs must be paid out of Liability 
the specific legacies pari 

It is now settled in England that the costs of an administration Liability 
action, so far as they have been increased by the administration of real estate, 
the real estate, are to be borne by that real estate. 


to the title to a fund, which had been transferred into the names of trustees, after a 
life interest, and the Court held that it went to the residuary legatees as part of the 
general assets, and, therefore, the coats came out of it. 

(166) DugdaU v. Dugdale, 12 Beav. 247, 

(137) 8 Ha. 32. 

(168) And see Wollaston v. Wollastont 47 L.J.'Ch. 117 ; 26 W.E. 77 (Eng,); 37L,T. 

631. 

(169) M?/v. Irhy, 24 Beav. 525 ; Skwroto yf, Skirrow, 17 W.B. 769 (Eng.). 

(170) Bristow V. Bristow, 5 Beav. 289 ; Goohson v. Bingham, 17 Beav. 262. 

{Ill) Be Middleton, 19 O.D. 552 ; Batching v, Barnett, 51 LJ.Oh. 74 ; Be Boper, 
45 0:D. 126 ; Be Copland, W.H, (1895), ;M37. 
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.If} .would se.em 'lha.t wliere real -estates are sold under a decree 
in an ad.ministration suit,, the costs incurred by such sale will. be 

payable out of the estates sold. 

The law in England on this branch of the subject has/been 
thus stated. ''Costs are to be' paid in the first instance out of 
personal estate and where a bequest of a share, of the general 
residue of the personal estate had lapsed the costs were 
held to be payable out of the general residue and not out of 
such lapsed share ; and out of the residuary personalty in 
priority to a lapseid devise of real estate. Where the sole 
question raised in an administration action was whether cer- 
tain sums were raisable out of the specifically devised real estate, 
it was ordered that the costs, so far as the personal estate was 
insufficient to pay them, must be assessed upon the specifically 
devised estates in proportion to the values of those estates respec- 
tively at the time of the testator’s death. ^^76) The costs of an 
administration action, so far as they have been increased by the 
administration of the real estate, are borne by that real estate.U77) 
The apportionment in such cases should be made by the Judge and 
not left to the Taxing Master. (i78) 

Beal estate which has descended to the testator’s heir-at-law, 
not because it was not originally disposed of by the Will, but by 
reason of a subsequent forfeiture by the devisee under the provi- 
sions of the Will, is not liable to pay the costs of an action to 
administer the estate in priority to specifically devised and 
bequeathed freehold and leasehold estates. ^79) 

(172) Barnwell v. Iremonger, 1 Dr. and Sm. 242, 255. 

(173) TreiJmoy v. Eelyar, (1876) 4 Ch. D. 63. 

(174) Fenton v. Wills, (1877) 7 Ch. D. 33 ; Be Giles, (1886) 55 L. J. Oh. 695, costs 
o! enquiry as to next-of-kin *, costs of unnecessary payment into Court, 

(175) Be /owes, (1878) 10 Oh. D, 40 ; and see Wisden v. Wisdm, (1859) 5 Jur. 
(N. S.) 86 (personal estate insufficient to pay debts ; costs chargeable on real estate 
charged with payment of debts). 

(176) Be Pnce, Williams v, Jenkins, (1886) 31 Ob. D. 485. 

(177) Be Middleton^ Thompson \r. Harris, (1882) 19 Oh. D. 662; Patching 
.Barnett, (1881) 51 L.J. Oh, 74, O.A.; Be Copland, (1895) 44 W.R. 94 ; Be Roper, 
(1890), 45 Ch. D. 128 O.A. ; Be Betts, (1907) 2 Oh. 149. 

(178) Patching v. Barnett, (1881) 51, L.J. Oh. 74 C.A. The practice has not bean 
altered by the Land Transfer Act, 1897. Be Jones, Elgood ?. Kindersley, (1902) 1 Gh, 
92. See Yearly Practice, VoL I, 1914, p. 1061. 

■ ' \ (179) Hurst v, Etirsi, 28 O.D» 169 ; diafeibguishing and doubting Scoit v, Cumber- 
" landthM.WMq.m8, - - • - ■ ' . ■ . . , . 
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The plaintiff sued the Administrator-Genera! and 4 of ■ her Costs o! 
sisters, to recover certain property consisting of ornaments and-pejgoM^®^ 
other moveables, which had been taken possession of by the 
Administrator-General under an order of ' Court. The facts of the General, 
case were as follow: — The plaintiff and defendants 2 to 5 were 
sisters, being all daughters of one S, a Naikin of Bombay, who died 
in 1885. Shortly after her death, plaintiff went to Delhi leaving 
certain ornaments and other moveables belonging to her and some 
belonging to S, in a locked box in the house in which she was 
residing with S, and took the key herself. During the plaintiff's 
absence, one of the sisters of the plaintiff the 3rd defendant) 
petitioned the High Court alleging that the property in fihe said box 
belonged to her deceased mother S, and that it was in danger of ^ 
being misappropriated, and got an order thereon to the effect that 
‘‘the Administrator-General should take possession of the property 
of S, and hold the same subject to the further order of the Court. ’’ 

The Administrator-General accordingly took possession of the box 
and its contents. On her return, the plaintiff admitting that some 
of the property in the box belonged to S, sued to recover the 
remainder of the ornaments contained in it, alleging that these 
latter were her own. It was opposed by the above said petitioner 
the third defendant alone, while the other sisters, the other defend- 
ants in this suit, admitted the plaintiff’s claim. The Court came 
to the conclusion that the plaintiff had proved her claim, and 
directed that the property be made over to her by the Adminis- 
trator-General. The question that arose thereupon, as to the 
matter of costs, was whether the Administrator-General as an 
unsuccessful defendant ought to be made liable for plaintiff’s costs, 
and also whether his own costs should be provided for and 
how. Held, on a review of the several English cases on the 
point, (a) that the Administrator-General was in the position 
of an interpleading plaintiff, and that he was entitled in the 
first instance, to recover his costs from the losing claimant (in 
this case the third defendant), and failing recovery from her, he was 
entitled to be paid out of the estate of S, and if even that should 
prove insufficient, he was entitled to recover them from the property 
which was the subject-matter of the suit ; and (6) that , the costs 
of the Administrator-General comprised also the expenses incurred 
by him in taking care of the property entrusted to him by the 
order of the Court ; and that such expenses should be apportioned 
ii 
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befcween:the,.estat6'of:S- and that of the ^ plaint iff, in; the proportion 
of theiivrespective values. 


(180) Jan v, L.WJ. Rimit-Carnacs iO B. 350. Tbe foiiowing esferacts from., 
fcbe Judgmanli of Jardine, J., may also be noted “ I bava bad to consider, as regards 
the master of costs, whefeber fcbe Administrator-General as an nnsiiooesafnl defendant 
ought to be made liable for- plaintiS’s costs, and also whether his own ■ costs' 
should be provided for, and bow. Mr. Anderson has cited Beria v. Turner ^ (7 B. 584|., 
in which Mr. Justice Scott applied the oases of Ex parte Ang&rsiein^ (L.R. 9 Oh, Ap. 
479) and RiiU .v. La Wontainey (L.R 6 Ap. Ca, 482) to the case of the. Official Assignee, 
The head-note is as follows : — “ It the Official Assignee defends a suit, he is liable, in 
the event of failure, to be ordered to pay the plaintiff’s costs, in the same way as any 
other defendant ; and if the estate be insufficient to pay the costs, he will have to bear 
them personally. It is for him to protect himself by getting a guarantee of indemnity 
from the parties who set him in motion,” The case of Appleby v. Duhe^ (1 Hare, p, SOS) 
overruled several earlier oases. The head-note of that case is as follows : — The pro- 
visional assignee of the Insolvent Court, made a defendant in a cause in respect of his 
interest in the property of an insolvent debtor assigned under the statute, is in the, 
same situation with respect to costs as the insolvent debtor himself would have been, 
and, therefore, on a bill of foreclosure, the mortgagor being an insolvent debtor, and the 
equity of redemption vested in the provisional assignee, the provisional assignee is not 
entitled to his costs from plaintiff ” The ground of the decision was that the provi- 
sional assignee stands in the same position as the insolvent, and that the mortgagee is 
not the proper party to pay the provisional assignee the costs of protecting tbe insol- 
vent’s estate. It was contended that the provisional assignee is a public officer, and, 
in that capacity is a defendant in numerous suits in which he is necessarily ignorant of 
the value of his rights, and cannot venture to disclaim all title until he has time to 
make inquiries, without endangering the interests of the creditors whom he represents. 
His costs must be borne by tbe parties for whose benefit he is brought before the Court; 
or in this oasp, as in many others where there is no estate belonging to tbe insolvent, . 
such costs would fall on himself personally—a consequence against which the Court 
will protect him. ” “ The execution ol the law relating to insolvents of necessity 

oasts the estate upon him ; to this materially distinguishes him from other assignees or 
from devisees who can repudiate the trust or disclaim without affecting the, interests of 
others.” If the Administrator- General ware in precisely tbe same position as an aasig- 
ree in insolvency, I would feel. bound by tbe authorities. But in the present case the 
Administrator- General was bound to take action, under the orders of the High Court, 
as to the goods of Sukina, and there is no suggestion that he acted rashly or without 
due care in respect to tbe seizure of the goods, which I now hold to be, not goods of 
Sukina, but of Amir Jan. The latter had allowed Sukina to act as if she was owner, 
Amir Jan was absent at tbe time ; there were several claimantfj. It was not unreason- 
able under all these circumstances that the Administrator-General should think that 
they belonged to Sukina ; when the rival claimants intimated their claims to him after 
tbe seizure, he referred them to a suit to substantiate their claims against each other. 
His counsel, Mr. Bussel, has pointed out that he has never moved from his impartial 
position as a mere stake-holder. He has continued to satisfy the definition in S. 470 of 
the Civil Procedure Code (Act XIV of 18S2) of the stake-holder who may institute a suit 
of interpleader. If the Administrator-General had instituted such a suit he would have 
been entitled to the benefit of S. 475, which is as follows ; — “ When the suit is properly 
instituted, the Court may. provide for the plaintiff's costa by giving him a charge on the 
thing claimed or in some other effectual way.”' The case of Burnett v» Anderson 
(Mexivale, 405) shows that |! the .:Atoihxstxatox-Gen©ral had parted with the speoi%. ■. 
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" ."UBder the ’'Will of A, vv^ho appointed the Administrator-General 
of 'Bengal 'his executorj 'B had a ’life-interest in the residue of the 


articles to one claimant on an indemnity, he would have ceased to be entitled to bring 
a salt of interpiaader. Tha Administrator-General has kept the articles. He is, thus a 
dsfendant as it appears to me in the position of an interpleading plaintifi. If he had 
‘ brought a suit' of interpleader against the claimants, 8. 476 of the Civil Procedure Code 
(Act XIY of 1882) would have empowered the Court to make suitable provision for 
his costs in the suit brought by him. I must now consider what order should be 
passed. In tha first instance, I think the losing claimant ought to pay the 
Administrator-General’s costs. Ex parte Streeter (L.R. 19 Ch. Div. 216) shows 
this principle. Failing recovery from the losing claimant I am of opinion that 
he is entitled to be paid out of the undoubted estate of Sukina. If and in so far as 
that property proves insufficient, I will hold him entitled to recover out of the 
property specified in list C, which my decree will declare to be the plaintiff’s. I 
pass this direction, because I think the Administrator- General is really a defendant 
in the position of an interpleading plaintiff. The mere fact that he appears as 
defendant has not increased the costs of the suit. The plaintiff has deposed that during 
her mother’s, Bukina’s, life-time she humoured Sukina by treating her as the 
owner of the house, and Sukina for the same reason by will directed payment of 
Rs. 2,000 for her funeral charges. The Administrator-General was justified in suppos- 
ing that the house was Sukina’s, and the property found there hers. I treat him, then, 
as a defendant in the posidon of an interpleading plaintiff. Now, for such a party I 
, take S. 476 of the Civil Procedure Code (Act XIV of 1882), to afford the Court some 
light as to the view recently taken by tha Legislature. The case of Alpin v» Oates (30 
L.J. Oh. 6) appears to be an authority for allowing the Administrator-GeDeral’s costs 
out of the estate now awarded to plaintiff. The head-note is as follows':— “ P owed a 
sum to 0, whieh under a letter of license was payable by instalments, subject to a 
proviso enabling 0 to sue for the whole sum ar. once on failure in punctual payment of 
any instalment. 0 assigned this to A who aitecwards gave notice to P and called 
upon him to pay the instalments to him. C thereupon toll P that the assignment 
-was invalid, and that if P did not continue to pay to 0, be would under the proviso 
determine the letter of license. Held, that P was justified in cootinuing to pay C 
until A had obtained an injuaotion.” Before receiving the property described in list 
C, plaintiff must satisfy the Administrator-General’s costs, or such part as has not 
been satisfied by defendant Nut Jahao, or out of Sukina’s estate. Treating the case as 
substantially the same as interpleader I allow the Administrator General’s costa as 
between party and party, and do not allow him commission on the property decreed to 
■the plaintiff, i am the more disposed to hold that the Administrator-General may 
recover his costs out of tha fund decreed to a stranger, as a similar order has been pass- 
ed by Mr. Justice Scott in one of the cases brought to my notice. See also AnnesUy v, 
Muggndge, (1 Madd, 593) and Fates v. Farebr other, (4 Madd. 239), Mr. Bussell asks 
to add the expenses of looking after property, bailiff, &o., but does not ask for those of 
obtaining the order under S. 18. 1 think the Administrator-General is entitled to have 
his expenses of taking care of the property proportioned according to the amounts 
respectively belonging to Bukina and to plaintiff, the latter proportion to be alone treat- 
ed as payable out of plaintiff’s property as if it were costs against her. Excluding 
these expenses the plaintiff to be entitled to recover as costs from defendant Nur Jaban 
,'suoh amount as she may be obliged to pay the Administrator-General as ocsts.”— 
Per Jardioe. J., Amir Jan Naikin v, LMJ, Bivett-Carnac, Admmisifalor^ General of 
.-Bombay, 10. B.. 350 (354 to 857). 
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testator's estate, ' B brought a . suit against the Administrator- 
General to have it declared that a pecuniary legacy,.; "given under 
the will, had lapsed and fallen into the residue. Prior to the 
hearing it was agreed between B and the Administrator-General that 
the costs of the suit should come' out of the testator's estate'; this 
agreement was embodied in a consent order obtained on the applica- 
tion of the plaintiff. The suit was dismissed, and this decision was 
affirmed on appeal. On the question of costs, held that the estate 
of the testator not being before the Court, the agreement as to 
costs could not be carried out, and that the plaintiff must pay the 
costs of all parties to the suit.l^sil 

H, a partner, died. The plaintiff, as Administrator-General 
and administrator of his estate, got a decree against the otiher 
partners for H's share in the profits of the partnership. The decree 
provided that the costs of all parties should be paid out of the assets 
of the partnership funds and that, in case the partnership assets 
should be insufficient to meet the plaintiff's costs, the same should 
be recovered by the plaintiff from the estate of H. After accounts 
taken, it was found that there were no partnership assets available 
for payment of costs. The plaintiff claimed them out of H's estate 
in the hands of his son. The latter objected that he was no party 
to the decree, and that the decree so far as it gave costs against the 
estate of H was altogether idtra vires and bad. Held, that the 
Court had no jurisdiction to order H's son to pay these moneys. 
The effect of the closing clause of the decree was a direction or 
expression of opinion which was not conclusive against the person 
interested in disputing it, who is of right entitled to an opportunity 

of being heard. (^ 82 ) 

{ISl) J.N. Makkm Y, Broughton, 0. 

{182) William Loudon v. Khatao Bowjit 16 B. 515. Farran, J., said in tbe course 
of the judgment The summons must, in my opinion, be dismissed.' It is clear 
that upon summons I have no jurisdiotion to order Ranchordass to pay these moneys. 
It may be that in a regularly constituted suit a decree might be obtained against him ; 
but, however that may be, it is practically admicted that I have no jurisdiction to make 
a personal order on him by summons. In the alternative it is asked that the property 
of Hunsraj Curmmsey in Ranchotdass* hands be attached. There are two objections to 
my making such an order as that : (1) there has been no order under S, 248 (5) to revive 
the decree, which is more than a year old ; (2) the particulars required by the attach- 
ment sections are not set out in the application. On a broader ground, however, I think 
that the application must fail. There is, in my opinion, no valid decree for the.paymenfc 
of these costs out of the estate of Hunsraj Ouriumsey. If Loudon, as the administrator 
of thie estate, had had assets in his hands belonging to the estate, and Banohordass bad 
asked to have them made over to him, Loudon would have to pass his accounts, and could 
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■ In a creditor's ■ claim , for administration the costs shall "he as fill Creditor 
between party and party payable ont of the estate when the estate gamlrdfiira-' 
is sufficient to pay the debts in aotion. 

But in a proper case the difference of costs between attorney' 
and client and between party and party may be ordered to be borne 
rateably by the whole body of creditors. 

According to decided English cases, a creditor bringing an , 
administration action is entitled to solicitor and client costs if the 
estate proves insufficient for payment of the debts, (^85) at any rate 

only get credit for the costs he had expended in the suit, if they had been properly 
incurred. The decree would not of itself prove that they bad been properly incurred, 
for it was made ex parte and without an opportunity given to the parties interested of 
being heard. A fortiori this must be the case when Loudon seeks to enforce his claims 
for these costs against the estate which he never had in his possession. The person In 
possession of, and entitled to, that estate is entitled to say, show me that you are 
entitled to these costs. Loudon does not show that by producing an ex parte order 
which he has obtained in his own favour without giving the person interested an 
opportunity of showing cause. The efect of the closing clause of the decree is, in 
eSeot, a direction, or expression of opinion, that Loudon should be allowed his costs of 
"the suit on passing his accounts— an expression of opinion, or direction, which would, 
under ordinary ciroumstanoes, be of conclusive weight with a person taking the account, 
but is not absolutely conclusive against the person interested in disputing it, who is 
of right entitled to an opportunity of being heard. The suit was not a suit for the 
administration of the estate of Hunscaj, but a suit to take partnership accounts against 
third persons— a suit to which those interested in the estate of Hunsraj would not, 
therefore, be proper parties. Per Parran, J., in William Loudon v. Khatao Eowjii 
16“ B. 515 (518 and 519). 

(183) Iswardas v. Chandik, 1 M.L.T. 400, following In re Netv Zealand Midland 
(1886) 32 Ch. 357. 

(184) I&wardasv, Chandik^ 7 M.L.T. 400. Wallis. J., said:— “The practice in 
England in a creditor’s action for administration — where the assets prove to be 
sufficient for the payment of the debts in full, as is the case here, is to give the plaintiS 
costs out of the estate as between party and party only. See the judgment of Sterling, 

L.J., in In re New Zealand and Midland Railway, ((1886) 32 Ob. D. 357) and I do not 
think there are sufficient grounds for departing from that practice and giving costs out 
of the estate as between attorney and client. As pointed out by the Lord Justice, the 
Court may in a proper case make an order that the difierence between the plainttfi’s 
costs as between attorney and client and the costs allowed him, out of the estate as 
between party and party may be ordered to be borne rateably by the whole body of 
creditors, who have profited by its exertion, but I cannot pass such an order without 
notice to the creditors whom it may afiect, and I give the plaintifi leave to apply, if so 
advised, for such an order within fourteen days upon notice to the creditors who were 
not represented at the argument before me. As regards the 1st defendant who is the 
legal representative of the deceased, I see no sufficient reason for refusing him his costs 
out of the estate as between solicitor and client according to the usual practice. The 
2nd defendant has failed as regards a very large part of her claim including the jewels 
and I direct her to bear her own costs including costs to counsel in the reference.’* 

Iswardas Y. Chandik.l M.L.T. iOO. 
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where ‘he -sties on behalf rof him'self, and '^ihe' other: •creditors of 
'the deceased, 'the ■.reason given being that' it would ': be 
unre-asonable that the general body of creditors should '^■■: -take 
ad vantage of the exertions of the particular creditor through whose 
instruiaentality ■the fund .has been recovered without •paying h-ini 
all bis costs. 

Where a voluntary settlement was admitted to be void as 
against creditors, and an administration suit had been undertaken 
to ascertain the amount of the debts, the creditors were not allowed 
to deduct the costs of the action from the balance by which the 
trust fund exceeded the amount of the debts.liSS) 

After the costs of the executor or administrator are satisfied, 
the next claim on the fund arising from the personal estate is that 
of the plaintiff in the suit for his costs incurred in it, (189) 

One consequence of this right of the plaintiff to his costs of the 
suit appears to be, that if the executor or administrator, after the 
decree, makes payment of a debt with a view to be reimbursed out 
of the fund in Court, his right to be so reimbursed must be post- 
poned to the payment of the plaintiff’s costs : that is, he must run 
the risk of the fund not being sufficient to pay the costs and also to 

reimburse him.0^8) 

Again, if the suit has been properly instituted and there are 
either assets in Court or outstanding assets to be administered, it 
.seems to have been held that the plaintiff’s costs of suit must be 
paid out of those assets, whatever may be the hardship on. the 
executor or administrator as to his demand on them in respect of 
having, before suit, paid other creditors of the estate with his own 

money.(^8i) 

It has also been held that the personal representative’s right 
of retainer for his own debt will prevail, (182) the plaintiff’s 

right to his costs. (183) 

(186) As to this, see Williams on Executors and Administrators, iOth Ed., 1905. 
Vol. It, 1676. 

(187) Jeasel, M.B., in re Eichardson^ 14 O.D. 611, 612. See also the reason given 
by Kindersley, V.O., in Thomas’v, tfoneSt 1 Dr. «& Sm. 134. 

(laS) Be Turner, (1884) 61 L.T. 497. 

(189) Hearn V. WeHs, 1 Coll. 323, 

(190) Jachsony* Woolley, 19, Bim* 16, 

(191) Hfarn v. Wells, 1 Coll, 323, 3S2, 333. 

• ■ , (192) See Williamson Executors and Administrators, lOfch Ed., 1906, Vo!, -II, 
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, Creditors other than the plaintiff' may come, in under, the'. de-:''. 
cree and prove their debts and obtain satisfaction of their ■demandsj , 
equally with the plaintiff in the suit, and, under such circumstances, 
they are treated as parties to the suit. If they decline so to come 
in, they will be excluded from the benefit of the decree, and. yet they 
will, from necessity, be considered as bound by the acts done under 
the authority of the Court. Creditors, who have obtained decrees 
on their claims, should not be formally joined as plaintiffs, unless 
it was alleged and proved that their interests would be in serious 
jeopardy, if the plaintiff had the conduct of the proceedings. But 
where one creditor sues on behalf of himself and the others for 
administration of the estate of the debtor, the defendant may, at 
any time before judgment, have the action dismissed on payment 
of the plaintiff’s debt and all the costs of the action. 



Where a creditor proceeds against a personal representative Personal 

represen- 

for the administration of the personal estate, and the result shows tative. 
that there was no personal estate at the time of the commencement 
of the suit, and that the personal representative is not in any 
default, the plaintiff must indemnify the personal representative. 1195) 

A residuary or other legatee who proves a will m solemn form (iv) Besiduary 
is also entitled to costs out of the estate, but he should apply to the°gg°^g®^' 
Court for them. ^196) 


In the case of Be Watson, n97) a residuary legatee who brought 
an action to establish his identity was allowed costs out of the 
estate. ■ ' . 

When a next-of-kin or person entitled in distribution, or an (v) Next-of- 
executor or legatee of a former will, successfully contests the 
validity of a latter will, the Court will give him costs out of 
estate, or against the unsuccessful party.^i98) 

Where the next-of-kin exercises his right to put an executor to 
proof of his will vexafciously or makes charges which they were not 


(194) S(xsi Bhushan Bose v. Maharaja Sir Manindra Chandra Nandy, S4 O.L.J, 

m. 

(195) Hihernian BanTc v. Lauder, (1898) 1 L R. 262 ; and aee King v. Bryant, 
(1B41) 4 Beav. 460; Fuller v. Green, (1857) 24 Beav. 217. 

(196) Williams v Qoude, 1 Hagg 6I0; Thorne v. Rooke, 2 831; Sutton Drax, 

2 Phil. 323, cited in Triest & Coote, 13th Bd., 610. 

; (197) 63 L. J. Ch. 306. . ' , - 
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justified hj' the evidence in doing, they are^ liable to be ' condemned 

in costs.O^^i 

Next-of-kin and executors of former wills, even ' when' un- 
siiccessfal in a suit, stand in a more favourable position than legatees 
do in respect of their rights and liabilities for costs. 

Thus, where after the grant of probate of a prior will, probate 
of a subsequent inconsistent will was also granted, held that under 
the circumstances of the case, the executors of both wills had the 
right to be paid their costs out of the estate. So far as the estate 
was not sufficient to pay these costs, each party was to bear his 

own costs.^201) 

Section 280 of the Indian Succession Act does not justify the 
inference that, if one beneficiary sets up a false will and another 
beneficiary successfully resists his application, the latter is entitled, 
as a matter of right, to be paid his costs out of the estate. ( 202 ) 

The costs of a person (beneficiary or creditor) bringing pro- 
ceedings against an executor or administrator are always in the 
discretion of the CourtJ203) 

Where a beneficiary has mortgaged his legacy or share one 
set of costs only is allowed to him and his incumbrancer attending 
the proceedings, that set of costs is payable to the incumbrancer so 
far as may be necessary to satisfy the incumbrancer’s costs of 
action, and after such payment the balance of costs is payable to 

the plaintiff. (20<t) 

Where a caveatrix had made unfounded charges of forgery and 
undue influence, the Court may condemn her in costsJ^OS) 




(199) See Cootie^s Probate Practice, 4th Ed., p. 266 and 11th Ed., p. 504 referred in 
In re Luchmimraint Eamrick Das v. Brijee Goomari, 6 O.W.N. (Jonmal portion), 
oolxi (oolxii). 

(200) Tdeat & Ooote, 13th Ed., 614, 

(201) In the goods of Taramoni Dasu 25 C. 553. 

(202) Barada Proshad Bancrjee v. Gajendranath Bamrjeei 13 C.W.N. 557 (563) « 
9 O.IiJ. 383-1 Ind. Gas. 289. 

(203) See B,S.O. 1883, 0. LXV, r. 1. 

(204) For form of order, see order in Thomson v. WingrovSt Saton, Voi. II, p. 1497, 
6th Ed. See also Be Goss, W.N. (1884), p. 192. 

(205) See Barry v. Butlin, 2 Moo. F.C. 480 at p. 492 (1838) ; Goppin v, Dillon, 
4 Hagg. 375 ; Constable v, Tuffnell, 4 Hag. 508 referred in re Luchmimrain, Bamrick 
Das V. Brijee Goomari, 5 C.W.N. oolxi at oolxii. In this country, costs are entirely 
in the discretion of the Court. In in the goods of Annie Black (unceported, Hill, i7th 
April 1895) costs were given against the impugnant. There his Lordship found that 
the defence when it was started was vague and without any foundation. Similar ordei: 
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Ie" a ■ suit , for'' w certificate ■ of administration under Act , XXVII, vlli)' Go,?@m« 
of 186 Gj Government 'did not apply for- any such' certificate or ■nppose'^®^^' 
the plaintiff’s : suit. 'But having been made 'a defendant ; by ' the 
plaintiff, - and obliged to make an answer it was held 'that it ■ was 'not 
liable -to be cast in costs ■ , ■ - , - - ' - - 

Trustees and executors are entitled topayment'of their costs, ' 
charges and expenses properly incurred in' relation to ' their trust 
estate in priority to the costs of all other parties.(“2Q7) costs. 

Where the estate is insufficient for payment of costs executors 
and trustees are entitled to payment of their costs, charges, and ex- 
penses, in priority to all other parties to an administration action 

Where a creditor brings an action for administration on behalf 
of himself and all other creditors, and the estate turns out insuffi- 
cient for the payment of debts, he is entitled to his costs as between 
solicitor and client. 1^09) 

And this applies equally where the creditor has obtained the 
conduct of an action originally begun by a legatee or next-of- 
kin, (2io) and where the estate turns out sufficient to pay the separate • 
creditors in full, but not the joint creditors. ^2H) 

was made in In the goods of Kaminey Dosseet Madhusudan Seal v. Benode Behary DuU 
(unrepocted, Ameer Ali, J. , lat January 1898). Where that has been fehe case the success- 
ful party has never been mulcted in costs. It is only where the impugnant restricts him- 
self to requiring the Will to be proved in solemn form that no order for costs is made 
against him. A similar order was made in Mehalv, Administrator-General of 
Bengal^ 5 C. W.N. 505. The order for costs may also carry with it all the costs and charges 
of the Eeoefver yendente lite. See Fisher'v, Fisher ^ L.R. i P.D. 231 (1878), where it was 
held that in a testamentary suit, condemnation in costs includes all the charges of an 
administrator pending suit. See also West v. Goodrich (31 L. J. Probate Div. 39 (1861). 

As for a direction to the Taxing Officer as to those costs as also for directions under 
Belohambers’ Rules and Orders, p. 382, headings 10, 14 and 16, see GoUnd Chunder 
Butt V. iS.S. Gladstone (unreported, Hill, J., 29th March 1892). A similar order was 
made in In re ‘ Drachenfels,^ 27 0. 860 ; see In re Luchminarain, 5 O.W.N. (Journal 
portion) oolxi (oclxii). For a case in which a caveatrix who not content with requiring 
proof in solemn form and cross-examining the witnesses, bad made charges against the 
plaintiS, was condemned in costs, see Kusum Kumari v. Satya Banjan, 5 O.W.N. 162, 

(206) Govermnent v. Musst. Sanoolat 3 W.R. 23. 

(207) Dodds v. Tuhe, (1884) 25 Oh. D. 617. See, also, Stott v. Mil, (1884) 25 Oh. D. 

710. In re Price, Williams v* Jen/eins, (1886) 31 Ch. D» 485; In re Turner, Wood v. 

Turner, (1907) 2 Ch. 126, 133 ; In re Shuttlemorih, Lilly v, Moore, (1911) 55 Sol, J, 

366. 

(208) Dodds v. Tuhe, 25 C.D. 617 ; Wetenliall v. Dennis, 33 Beav. 285 ; Henderson 
V. Dodds, L.R. 2 Eq. 582, See, also, Be Griffiths, (1904) 90 L.T. 639. 

(209) Thomas v. Jones, (1860) 1 Dr, & Sm. 134. 

(210) In re Richardson, (1880) 14 Ch. D. OU. ' ' , , ' 
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■In^Menderson v. Dodds , a suit by creditors to 'administer 
.realty, there being no. personalty, and the realty proving deficient, 
■the Court ordered the costs of the plaintiffs and defendants . who 
were beneficial devisees tO' be taxed as between party and party, 
and paid jjari passti out of the fund, and the balance of the fund 
then remaining to be applied in payment of plaintiff’s extra costs 
between solicitor and client, and then in payment of debts. This 
case was followed in Ferguson v. GibsonS^^^) 

In re Diimi, (214) Byrne, J., held that a claimant was entitled 
to be paid out of the assets the full costs of the trial of an issue 
which had been directed and in which he had been successful. (215) 

Where executors continued the testator’s business lawfully 
and with the assent of the creditors, the costs and expenses of the 
executors must be paid out of the assets in priority to the 

debts.(2i6) 

Where there was no personalty and the real estate was in- 
sufficient, costs of prior probate suit were postponed to the costs of 
an administration action, the order* being, first, executors’ costs in 
administration action ; next, costs of plaintiff-creditor in that action ; 
and then debts. (217) 

An executor or administrator has sometimes also a right to re- 
tain his own debt in priority to the costs of the suit.(2^8) 

In England, security for costs will be required only from a 
plaintiff who is absent from or about to leave the country, but 
not from a person who is practically the defendant in the suit. (219) 


(212) (1866) L.B. 2 Eg. 532. 

(213) Ferguson v. Gibson, (1872);L,B. 14 Eq. 379. 

(214) (1902) W.N.76. 

(215) And see, as to the giving costs to creditors, Abell v. Screech, (1805) 10 Ves. 
355 ; Loomes v, Stotherd, (1823) 1 S. & 8. 458; Be Maykeio, (i87T) 5 Oh. D. 596, C.A, 

(216) Be Owen, (1892) 66 L.T, 718 ; and see Dowse v. Gorton, (1891) A,0. 190. 

(217) Be Pearce, (1887) 56 L.T. 228. 

(218) Sse Chissum v. Dewes, 5 Russ. 29 ; Tipping v. Power, 1 Ha, 405 ; Borm v. 
Shepherd, 26 LJ. Oh. 817 ; 3 Inri N.S. 806 J Richmond v. White, 12 Oh. D. 361, 

. . (219) Bobson v, Bohson, 3 8. & T. 568, cited in Triesfc & Coote, X3th Ed,, 522, 
For the Indian Law sea Giv. Pro. Code (Aol ? of 1908), 0. XXY, r. h 
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In England since the Married Women’s Property Act, 1882, 
married women, suing as plaintifEs without their husbands being 
joined, are not required to give security for costs. f^^O) 


Sec. 5. Adjournment, Costs of. 

Costs of adjournment— Powar of Court to grant time and adjourn hearing. 

(i) Provisions of the Code of Ohil Frooednre. 

(ii) Provisions of the Code of Criminal Procedure, 

Costs of unnecessary adjournment. 

Costs of necessary adjournment. 

Costs of adjournment in ex parte suit. 

Costs of adjournment — Transfer of case from undefended Board to defended Board, 

Goats of adjournment into Court. 

Costs of adjournment in criminal oases. 

Costs of adjournment — Time and opportunity to be given for payment of, 

Goats of adjournment, Execution of order as to. 

Costs of adjournment — Payment into Court or to party — What is proper procedure, 

(220) Threljallv, Wilsow.. 8 P.D. 18 ; cited in Triest and Ooote, 13th Ed., 622.' 
Samuel Chapman the father of the petitioner died in Bermuda in 1883. In December 
1889 Samuel Brownlow Gray and his son as executors under an alleged will of Samuel 
Chapman commenced a suit against the heir at law and next of kin of the said Samuel 
Chapman for an order for the administration of his property andefieots, alleging that it 
became necessary to administer under the authority of feheOourl; owing to its having come 
to their knowledge that the validity of the will was disputed by some members of the 
family. The petitioner contested its genuineness and validity. The cause not having 
been brought to a determination and petitioner having failed in her attempts to have it 
set down for final adjudication, or in obtaining any redress in Bermuda and her applica- 
tion for permission to appeal to Her Majesty in Council from an order of the Bermuda 
Court refusing to dismiss the suit for non-proseoufcion having been rejected, an application 
for special leave to appeal was made to Her Majesty in Council and on the 29fch Eebruary 
1896 after hearing Mr, G.W. Arathoon for the petitioner and Mr. Herbert Cowell cordra 
the following minute was recorded by their Lordships “Their Lordships directed that 
the consideration of this petition should be adjourned for four months in order to give an 
opportunity of bringing the case to trial and that the costs of this application should 
be paid by the respondents personally.” The Bermuda Court took evidence and decided 
in favor of the will. Petitioner’s application to that Court for leave to appeal from such 
final judgment to Her Majesty in Council was refused by the following order under 
Bermuda Act of 1876 Ho. 382 of 1st November 1876. “ The prayer of the petition to 
appeal not allowed, taxed costs of the Court awarded by the Court against the petitioner 
Mary Anna Pelkington not having been paid.” The petitioner again applied for special 
leave to appeal. Their Lordships granted leave on the condition of petitioner depositing 
£.200 for security within 4 months. During the course of the argument Lord Watson 
read the following passage from a judgment delivered by Lord James of Hereford in 
the case of Johnson v, Voigot (from Lagos 12th May 1890 not reported) “ it is obvious 
that to require an appellant as a condition of admitting his appeal to give security for 
Qomplianoe with the order proposed to be challenged by the appeal, would in many 
cases render an appeal impossible, Samuel Brownlow Grati v. William Menry Chapman^ 
1 C,W.H. (Journal portion) pp, oxlv-oxM. 
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C'Qsis of aSjGiimmenfe 
fcs) Befiew. 
ib) Appeal, 

, Cd Bevision* , 

fd) Alt-eration of amount of costs of adjournment ordered. 
ESect of not paying costs of adjournment. 


aajournment regards tile power of Courts to grant adjournments, the Code 

i^nrUo Procedure provides that “ The Court may, if sufficient cause 

grant time is shown, at any stage of the suit grant time to the parties or to any 
heMing?^'^^ of them, and may from time to time adjourn the hearing of the suit, 
(i) Provisions 1'°' every such case the Court shall fix a day for the further hearing 
OivU° make such order as it thinks fit with respect 

Prooedure. to the costs occasioned by the adjournment : Provided that, when 
the hearing of evidence has once begun, the hearing of the suit 
shall be continued from day to day until all the witnesses in attend- 
ance have been examined, unless the Court finds the adjournment 
of the hearing beyond the folloioing day to be necessary for rea- 
sons to be recorded. 

The above provisions regarding the granting of time would apply 
to adjournments granted at the instance of the parties. It has been 
held that the corresponding sections in the last Code (2) 513 
apply to an adjournment which is not made at the instance of the 
parties, but which is necessitated by the rules of Court which 
regulates the disposition of its own business.( 3 ) 

This rule has been held to give the Court ample discretion 
as to the particular directions to be given in the matter of costs 
occasioned by the adjournment. Sufficient opportunity should be 
given to the party obtaining the adjournment to enable him to 
carry out the order of the Court and produce his evidence. ( 5 ) 
ffi)P“«sions Similarly the Code of Criminal Procedure (6) provides that ; — 

of tj«6 GoaS .. p t 1 p • 

o£ Criminal It, from the absence of a witness, or any other reasonable cause. 


(1) See Omi PEOoadure Code (Aofe V of 1908). 0. XVII, r. 1, On the subjaot 
matter of this section see Seton on Jadgments and Orders, 6th Ed., pp. 184, 364, 383 
1386 ; Daniells’ Chancery Practice, 7th Ed,, 1901, Vol. I, p. S86. 

(2) Act XIV of 1882 corresponding to rr. 1 and 2 of 0. XVII of the present Code * 

(3) 8m. Todlmy Monee Dasm 7. 8m, Prosad Money Dassee^ 2 O.W.N, 490. 

(4) Act V of 1908, O. XVn, r. 1. 

(6) Dhaniram v. Murli Lak 13 C.W.N. 626 = 38 G. 666 = 1 Ind. Gas. 366 = 11 
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it becomes necessary ' or; , advisable' ;to- ■ postpone; tbe commeBcement, 
of, or adjourn any inquiry or- trial, the. Court may, .if it .thinks, fit, by . 
order in writing, stating the . reasons therefore from time to time, 
postpone or adjourn the' same on. such terms as it, thinks fit,!*^) for 
such time as it' considers, reasonable, and may by a warrant 'remand," ■; 
the accused if, in custody 

The costs of adjournment, into Court are in the discretion "of the Gbsfe'of .^ 
Judge, and if the adjournment is unnecessary the party causing it aljo uramSt* 
may have to pay costsi^) 

Any objection to the jurisdiction on an originating summons 
should be taken in Chambers, or the costs of the adjournment, even 
though the summons be dismissed with costs, will not be allow- 
ed ;(^0) and, under the English practice, even a solicitor will be 
ordered personally to pay the costs of an unnecessary adjourn- 
ment on which ha insistsJ^i) 

A party having good and sufficient reason for non-compliance Costs of 
of an order of a Court cannot be burdened with the costs of adjourn- “ajoSomeat, 

ment.(^2) 

A plaintiff failed in an ex parte to bring forward sufficient Costs of 
evidence to entitle him to a decree, and asked for adjournment, 
in order to obtain further evidence ; the Court granted an adjourn- 
ment on the terms that the plaintiff' should bear the whole costs of 
the hearingJiS) 

(7) One of the terms which the Court usually imposes is the payment of costs 
caused to the other party by the adjournment of the prooeadiogSi See cases noted infra 
under “ costs of criminal proceedings”. 

(8) See Criminal Procedure Coda (Act V of 189S), 8. 344, cl, 1, 

(9) Lloyd's Bank, Ld» v. Princess Royal Colliery Co., W.N. (1900) 99 ; 82 L.T, 

559 ; 48 W.E. 427 (Eng.) ; D.O.E, 502. 


(10) Es Dfflws, 38 Oh. D. 210» 

** » (IX) Barnard v. Seoles, 37 W.R. 668 (Eng.) ; Upton v. Brown, sup. Ignorance of 

pleader as to the nature of the order passed is no valid ground for adjournment, “It 
is not the duty of the officers of the Court to call upon the pleaders to sign the orders 
I issued, or to inform them of nature of the orders passed. It is for the pleaders to be 

1 present at the proceedings and to make themselves acquaint with the orders passed,” 

' j " Robert .Watson S Co. v. Srimaii Ambika Dasi, 4 C.W.H. 237 (238) » 27 0, 629. 

(12) Umat-ul-Mugni Begum v. Salig Bam, 51 P.W.E. 1915. In accepting the 
appeal from the order refusing to set aside the ea? parte decree passed a second time in 
this case, the Chief Court cancelled all the proceedings subsequent to the passing of the 
' first ex parte decree including the orders allowing costs on the occasion of setting aside 
[ the eaj parfe decree and granting the adjournments... (15id.) ;v 

; {IZ) BhanMVi BavagOtl 
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Costs of^ 
actjouEcmeut 
— Transfer of 
case from, . 
mdefendad 
Board to 
defended 
■Board, 

Costs of 
adjonrmaent 
into Court, 

Costs, of 
adjournment 
in criminal 
oaeas. 


■ .In the .case of Bmdoo7nadub Mitter v. 'FFoomcsc/timcfer ;P 
wMch came up before, the ■Calcutta High Court as e,aiiy as' 1864 
it was laid down that “ a case entered on the Undefended Board 
can only be transferred to the Defended Board on payment of , the 
costs of the adjournment, if any, thereby occasioned. 

, Costs of adjo'urnment into Court are allowed if ' the claimant ' 
succeeds under ordinary circiimstances.^^^l 

An order requiring the accused to pay the costs of an adjourn-' 
ment, is one which a Magistrate in his discretion may make under 
S. 344, Grim. Pro. Code. Where such an order was found to be not 
unreasonable under the circumstances of the case, it was npt 
disturbed by the High Court. 


fl4|2Hyde80. 

(16) Bindoomaduh MitUr v. Woomeschunder Paul, 2 Hyde 86. See, also, Bhoymb 
Chunder V* Chundi Churn^ Bourke O.C. 28S, Maopherson, J,, said in tiie course 
of the judgment “ If a defendant wishes to appear and answer in a suit, it is under 
S. 109 of the Oivil Procedure Code that he must do so. The section says : “ On 
the day fixed In the summons lor the defendant to appear and answer, the parties 
shall bs in attendance in the Court-house, in person or by a pleader, and the suit 
shall then be heard, unless the hearing be adjourned to a future day, which shall 
be fixed by the Court, so that any defendant appearing for the first time on 
the day fixed in the summons for his appearance is entitled to have his answer 
taken and his case disposed of then, unless the hearing be postponed to a 
future day, which shall be fixed by the Court. He is not in any degree the less 
so entitled, because his case happens to stand in the so-called “ Undefended Board.” 
The two Boards in daily use may be a convenience to the Court and to the pro- 
fession, but they cannot, and do not, afiact the rights which the parties possess under 
the law which regulates the procedure of the Civil Courts, unless the Court chose to 
adjourn the hearing under the power given to it in S. 109. The defendant, appear- 
ing on the day fixed in the summons for his appearance, is bound then 

and there to proted with his defence, even though his suit is called on among the 
undefended oases, Oases^ll 9 n,the Defended and in the Undefended Board are in exactly 
the same position as regards Adjournment. They may be adjourned in either case, if 
theiadjournment appear to thS Court to be necessary, or if good causa is shewn why 
there should be an adjournmen^i(^ But when a case is in the list for the day, and both 
parties are prima facie bound to'^be ready to proceed, if an adjournment is rendered 
necessary by the laches or negligepoe of one of the parties, or if it be for his interest, 
and his interest only, that an adjournment should take place, the usual practice has 
always been— and it is an obviously wMesome practice— that that party should pay all 
the costs attendant on the adjournmeJit, The same rule must be applied to undefend- 
ed ” as to “ defended ” suits. The p&rty seeking an adjournment must necessarily 
show sufficient causa for it, and pay the costs consequent upon it.” Bindoomadub 
Mitter v, Woornesclmnder Pauk 2 Hyde 66 (87, 88). 

(16) Bailey a>nd Leetham^e cam^ (186^) D*B. 8 Eg. 94 5 Ex parte WrigU S Gamble, 
(1869) L.B, 8 Eq, 123, cited and- followed in In re Trkumdas Mills Gmnpany Ltd , 
13 Bom. D.E, 482«li lad, Oas.',6B2* ^ 

(If) Bm Pfomd Poddar v, bori?oraflof; of 9 O.W.K* IS {10), : 
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. : A; Magistrat iii ■granting an' ad joiirBmerit under the pro¥isions 
of S. '344 is competent under the same section to order the .costs of 
the day to be paid by the party; in whose, favour the order for 

adjournment is made. (18) 

' Section 344 of the Code dealing with proceedings in prosecution 
expressly empowers the, 'Court to p.qstpone or adjourn ?*.n enquiry 
upon such terms as it thinks fit. This clearly entitles the Court to 
award costs to the party who has been put to unnecessary expenses 
by the conduct of the other side and to order, that the same be paid 
up by the latter in whose favour the order for adjournment has to 
be madeJi^) 

A Court, under S. 344 of the Grim. Pro. Code, is entitled to 
award costs as a condition precedent to adjourning a case and make 


(18) Mathura Prasad v. Basant 207~C905) A.W.N. 256 = 2 A.LJ. 831, 

following Prosad Poddar Gorporation of Calcutta t 9 G.W.N. 18; discussing 
and doubting King-Emperor v* Chhabraj Singhs (1902) A.W.K. 59. The Court said in 
the course of the judgment.— Section 344 of the Coda of Criminal Procedure dealing 
with proceedings in prosecutions espressly empowers the Oourb to postpone or adjourn 
an inquiry upon suoh terms as it thinks fit. It seems to me that this clearly entitles 
a Court to award costs to a party who has been put to unnecessary expenses by the 
conduct of the other aide, I further more think that it would be greatly to be deplored 
if the Court had no suoh power, I think the Court has power to award costs, and in 
proper cases it is a power that the Court should exercise ; and I think a judicious 
exercise of the power would have the efieot of preventing many useless adjournments. 
The learned Sessions Judge referred to the case of King-Emperor v, Chhabraj Singh, 
(1902) A.W.N. 59, In that case Mr. Justice Blair set aside an order awarding costs of 
an adjournment against the Government, The attention of the learned Judge does not 
appear to have been called to the terms of section 344 of the Code of Criminal Procedure, 
and furthermore the case does not seem to have been argued, and the award of costs 
was against the Government. It also appears that the adjournment was not the 
adjournment of a trial in the strict sense of the word, but of an appeal. The report of 
the case is a very short one, and I should think that in all probability the view that 
the learned Judge took was that an award of cost against the Government was made 
without jurisdiction. In the case of Sew Prosad Poddar v. Corporation of Calcutta, 
(9 C.W.H. 18) a Bench of the Calcutta High Court in a considered judgment held that 
the Magistrate in granting an adjournment was entitled under the provisions of s. 344 of 
the Code of Criminal Procedure to order costs to be paid by a party in whose favour an 
order for adjournment was made. For these reasons I think the order of the Magistrate 
of the first class was right and should not be set aside,’’ Mathura Prasad v, Basant 
Lai, 28 A. 207 (208, 209) =(1905) A.W.N. 256=2 A.L.J, 831. 

(19) Mathura Prasad v. Basant Lai, 28 A, 207 = 2 A.L.J. 831 = A8W.N, (1905) 
256=2 Or. L,J. 803, following Sew Prosad Poddar v. Corporation of Calcutta, 9 
O.W.N. 18, discussing & doubting King-Emperor v, Chhabraj Singh, A.W.N, (1902), 59, 
where it was held that a Court of criminal appeal cannot, on granting a motion for an 
adjournment made by the public prosecutor, order that the applicant should pay the 
costs of the day incurred by the appellant. 
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tlie same payable by ' the ''party lor; /whose' 'jjettefit/:' to 
adjoiimedj^Q^ 

The Chief Court of the 'Punjab seems to have, taken a different' 
/V:/,/';/, ■ . view on the subject. The following recent rulings of ■ that .Court 
; may be noted. It was held that “ Criminal Courts ha vemo .authority 
to order an accused person to pay costs of an .adjournment cons,e“,' 

^ quent on his failure, to appear on the date fixed for hearing.’M2i) ' 

A Criminal Court's order to an accused person to pay costs of 
adjournment under S. 344 of the Grim. Pro. Code, 1898, on an 
application made by to former under S. 526 of the said Code is 
obviously improper and unjustifiable, and though not appealable, is 
liable to be set aside on revision by the High Court.(22) 

But to same Court held in a previous case the wnrds on 
such terms as it thinks fit'’ in S. 344, Grim. Pro. Code, justify 
Criminal Courts in allowing costs of adjournment to the party 
endamaged by such adjournment. (^^1 

Qogjjsof Where, upon an application of the plaintiff to Court made 

an order for adjournment conditional upon the immediate payment 
opportunity of costs, /icM— that although, no doubt, S. 156 of Act XIV of 

payment ample discretion as to to particular directions to be 

given in the matter of costs occasioned by the adjournment, in 
the circumstances of the case, the Court ought to have adjourned 
the case to a subsequent date and made the hearing on that date 

conditional on to payment of costs before that date, so as to enable 

the plaintiff to carry out the order of the Court. 


(20) Bam DayalvJKaran A.W.N. (1905), 257, note=s28 A, 209, note, referred 
toiu Mathura Prasad v. BasaniLah 28 A. 207 = 2 A.LJ. 831= A.W.N. (1905), 256. 

(21) Browne V. Okanda Singh, 6 P.K. 1906, Cr. = 114 P.L B. 3907 = 4 Or, L.J. 78* 
distingaishing Croivn v, Shuldham, 20 P.R. 1904, Or., and referred fo in Fatia v» 
OrowUi 8 P.W»E, 1911, Or. = 10 lod, Cas. 851. 

(22) Faiia v. Groim, 8 P.W,R, 1911, Or, = 10 Ind. Oas, 851, following Browne v, 
Chanda Singh, 6 P.B. 1906» Or. 

(23) Orownv, Shuldham, 20 P.R, 1904, Or. But see v. Crownt 8 F.W.B, 
1911, Or- ; Browne v. Chanda Singh, 6 P.B. 1906, Or. 

(24) Dkaniram Mahata ?. Murli Lai Mahata, 13 G.W.H. 525. Mookerjee, J., sai^ 
in the course of the judgment : — * As regards the second point taken on behalf ol the 
appellant, it is contended that under S, 168 of the Oode of 1882, it was open to the 
Subordinate Judge to make the order for adjournment conditional upon the immediate 

. payment of casts. It is suggested that if, in the opinion of the Subordinate Judge, an 
adjournment was necessary in the interests of justice, the object of the grant of an 
; '■ adjournment ought not- to 'have been ’defeated by the imposition of an order 'for oosts, 
Inability to comply with which^ would : h^uUify the very ob| act which the - Oourt had in ' 


X.] 


COSTS IN SPJSeiAL . OASES. 361 

The order directing payment of costs under this rule may he Costa oi 
executed under S. 36 of the Civil Procedure Code as a decreei*.^®! Lsoution of,' 

, order as to» ' 

Where a party to a suit was^ directed by the High Court to Costs of ■ : 

pay the costs of the day^ and his solicitor paid the money into 

Court under S. 257 of the Code of Civil Procedure : ^26) Eeld. that Court or 

to party™". 

section was not applicable as the order was not a decree. What is,' ' . 

. propel ' ' ^ 

^ — — — picooedure. 

view. la our opinion, there is no foundation for the broad contention that; the Court 
could not make an appropriate order for costs ; the second paragraph of S. 156 clearly 
gives the Court ample discretion as to the particular directions to be given in the 
matter of costs occasioned by the adjournment, At the same time we are o£ opinion 
that in the circumstances of this case, the Court might have adjourned the case to a 
Subsequent date and made the bearing on that date conditional upon the payment of 
costs before that date. Such an order would have enabled the plaintiff or his legal 
adviser to comply with the order for costs. We are of opinion, therefore, that suJSicient 
opportunity was not given to the plaintiff to enable him to carry out the order of the 
Court and to produce his evidence,” See Dhaniram Mahata v. Mmlilal Mahaia^ 13 
G.W.N, 525 at pp. 529-530, 

(25) See Sarkar’s Cm! Procedure Code (Act V of 1908), VoL II, 1909, Notes under 
0, XVII, r. 1, p. 716. 

(26) Act XIV of 1882. 

{^1) ShanUsv, The Secretary of Siaie, iof India in Councili l^yL, This was 
an application made before Me. Justice Karnan in Chambers for leave to execute an 
order that defendant should pay the plaintiff the costs of the day. The defendant, 
instead of paying the amount to the plaintiff, paid it into Court under S. 257 of 
the Code of Civil Procedure. The plaintiff’s attorney contended that plaintiff was 
entitled to have the money paid to him direct, and that the money ought not to have 
been paid into Court, and that plaintiff was not bound to go to the expense of applying 
for payment out of Court. The acting Advocate- General, lor the defendant, contended 
that the course adopted by the defendant’s solioitor was correct, as the order of the Gour^ 
amounted to a decree within the meaning of 8. 257 of the Code of Civil Procedure, 

Earnan, J., said in the course of the judgment :—An order was made, under S. 218 
of the Civil Procedure Code, that the defendant should pay the cost of the day. The 
taxed costs, including Rs. 45, for costs of execution, amounted to Rs. 189-9-0 The 
defendant’s attorney lodged the amount in Court, treating the order as a decree under 
S, 257. S. 257 provides that all moneys payable under a decree should be paid as 
follows : Ist into Court whose duty it is to execute the decree, etc. The present is an 
application to me in Chambers to decide whether payment into Court was the proper 
course for the defendant’s attorney to adopt,” His Lordship then went on to discuss 
whether such an order for the payment of costs of the day was a decree, and having 
come to the conclusion that it was not a decree and that the procedure applicable to 
the payment of money payable under a decree was not applicable to the payment of 
money payable under such an order proceeded as follows The amount of costs 
awarded on an application under any of the sections of the Code is generally a small 
matter, and of small amount, probably contemplated by the Code to be disposed of 
without the necessity of the formal adjustment and certificate of payment into Court. 

But decrees for payment of money are contemplated as being of more importance, and 
a record of the adjustment and certificate of, payment into Court should be applied to 
the amount of costs of application awarded under the Code the result might be that the 
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OobIsoI , Onee an order for adjournment has been made on terms as to 

costs it should not be rescinded on review unless on good and: 

' Id) so-fficient cause shown and in the presence of the other party J^S) 

' Orders^ under r. (1) of 0. XVII, Civ, Pro. Code, (^9) are not open 
to appeal. Their propriety can be questioned in an appeal from' 

■ the final /'decree. , An appellate Court, however, is not generally 
inclined to interfere with inferior Courts, in the exercise of the 
discretion allowed to them to grant or refuse an adjournment. 

An order made by a Judge of the High Court at settlement of 
issues fixing a distant date for the hearing of a suit is not an order 
under this rule and is appealable under the Letters Patent. 

WBavisiott. An order to adjourn a case conditional on payment of costs 
thereof is merely an interlocutory order and is not one of those the 
revision of which is contemplated under S. 116 of the Code of Civil 
Procedure. (S3) 


award o* costs of the day or other small sums of costs awarded by the Court on applica- 
tions, under any section of the Code {most frequently only a few rupees), would be 
nugatory or nearly so. The costa, if paid into Court, could not be paid out without 
an order of the Oourfc,—* the expenses of which might be more in many oases than the 
small amount of costs awarded. Though the Code provides that the orders for costs of 
application may be executed as if they were decrees, it does hot provide that the 
amount of such an order should be paid in any of the ways mentioned in 8. 257. As 
an instance, if at Chambers, an order for costs will be Es. 7, r. 41, 24th July 1874, 
Is that sum to be paid into Court, and to be drawn out at the expense of Ks. 5 provided 
by Buie on the order to draw it out, or was it intended to burden the party needlessly 
with that fee on such a small amount? In my Judgment the course taken on behalf 
of the defendant in paying the amount of the costs awarded by the order of the 18th of 
October was not correct. I think that S. 257 does not apply to the amount of costs 
awarded in applications, or under orders which are not decrees within the dednition of 
S, 2 of the Code. The Court has of course power to make a special order in a fit case 
for payment of any moneys into Court. The plaintifi, therefore, is entitled to enforce 
payment in the usual way, unless the money is paid to him. The question is a new one, 
and the plaintifi has got costs of execution, and therefore I will give no costs of 
this application.” Per Karnan, J. in Shanks v, The Secretary of. States 12 M, 120 
at pp. 121-123. 

(28) Bishen Perkash v, Buttm Geer, 20 W.E. 3. 

(29) Act Y of 1908. 

(30) See Act V of 1908. 0. XDIII, r. 1. 

(31) Simon Elias v. Joramar Mull, 24 W.B. 202. 

(32) B. V. B., 14 Ur 88, 

(33) Mul Ohand v. Juggi Lai, 1,2 A.Ii.J. 460, Tudball, J., said in the course of the 
Judgment * This is an application in revision against what is really an interlocutory 
order of the Court below under which it granted an application by the present applica- 
tion for an adjournment conditional von -payment of Es* 500, as costs thereof to the 
opposite party. A preliminary ob|eotionis; taken that no revision lies under' S. 115' of 
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In proceedings before a District Judge with reference to ala) Alteration 

claim to a certain property said 'to have been the property of a costs oi 
person who had died intestate, the claimant asked for ^ an ad|oam- 
ment to enable her to produce evidence of her title, /which. ^ 
adjournment was granted on condition of her paying the costs 
thereof, assessed at Es. 58. On a representation being made to , 
the District Judge hy the applicant’s pleader, the . Judge reduced ^ 

the amount of the costs to Es. 28. Held, that it was within the 
power of the District Judge to alter his order as to costs, 

A wudow applied for a succession certificate to her lateuaaot of not 
husband. The application was opposed by his brother who claimed 
to have been undivided from him. The matter came on for ment. 
hearing, but was adjourned on his application, he being ordered to 
pay the costs- He failed to pay the costs, and the certificate vras 
issued to the widow : HeZrZ that S. 158 of the Civ. Pro. Code 
was inapplicable to the case in the absence of a specific order 
making the payment of costs a condition precedent to the hearing 
of the evidence of the party in default; 


Sec. 6. Arbitration and Award. 

Arbitration, what is an, 

Provision as to costa in reference to arbitration. 

General rule as to power of arbitrators. 

Provisions of the Code of Civil Procedure relating to costs in arbitration. 
Provisions of the Indian Arbitration Act relating to such costs. 

Provisions of the English Arbitration Act, 1889, regarding the same. 

the Code of Civil Procedure and it is quite clear that this objection is based on good 
grounds. The order is merely an interlocutory order and is certainly not one of those 
revision of which is contemplated under 8. 116, After all it is a question of coats and 
the Court which finally decides the case will have full power to do justice in all matters 
of costs. The application fails and is, therefore, dismissed with costs/’ Per Tudball, J., 
in Mul Chand v, Juggi Lai, 12 A.L.J. 460. 

134) Eleanor WintiU v. Mahhubanf A.W.N. (1902) 98. 

(35) Act XIV of 1882. 

(36) V'irahhadrappa Cheiti v. Chinnamma, 21 M. 403 (404) = 8 M.L.J. 189. A 
Court has no power to dismiss a plaintifi’s suit merely because the plaintiff has omitted 
to comply within an order of the Court directing him, within a certain time, to pay the 
costs of preparation of a map considered by the Court to be necessary to the decision of 
the suit. If an order of this hind is not complied with, it is the duty of the Court to 
go on and decide the suit on such material as it has before it, Sitara Begam v. Tulshi 
Singh, 23 A. 462. Followed in Moriannissa v. Bam Kalpa, 34 0. 235 ”5 O.LJ. 260, 
in which after reviewing all the oases under Sa. 167, 158, Civ. Pro, Code, 1882, the 
distinction between these two sections has been clearly explained and pointed out. See 
also Nagendra Kumar v. Nabin Mandah 36 0. 189, following Mortannissa v. Bam Bam 
Kalpa^M 0.236; Cooke v. Equitable Coal Go „ B O.W.N. 621, and distinguishing 
Sitara Begam vJ Tulshi Singhi 23 Af 462, 
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Oerbiii terms oocurniagia cases referred to ' arbikaliion explaioad and dlsttogai- 
shad. 

■ft) “ Costs of the cause,” 

Oil “Costs of the rafereoca.” 

. (iii| “ Costs of award.” 

{ivj “ Costs of special case.” 

Costs— Duty of arbitrator to deal with -“When ha is empowered to deal with the 
same. ■ 

Costs— Amount of, to be stated in award. 

Costs not dealt with by arbitrator— Power of Court to refer back matter to 
arbitrator. 

Goats, scale of— Power of arbitrator to fix. 

Costs, apportionment of— Power of arbitrator as to, 

Costs of each party to be borne by himself — Powers of arbitrator so to direct— 
Practice. 

Costs incurred in filing award in Court— Power of arbitrator to deal with. 

Costs left to the discretion of arbitrators settled by umpire. 

Duty of umpire. 

Costs of umpire, 

Costs of umpire and of arbitrator— Award should separate the two. 

Costs, unauthorised provision as to, in award, effect of. 

Costs, efieot on, when award is set aside on ground of arbitrator exceeding his 
authority. 

Court acting in excess of its Jurisdiotion, 

Court’s power to award costs and arbitration fees where no award is made. 
Arbitrator’s remuneration, suit for. 

Order of reference providing that costs shall abide the event— Discretion of 
arbitrator. 

Efiact of award when costs abide the event. 

Suit for costs of award. 


Arbitration, 
what is an, 


“ Arbiteation is the settlement of disputes by the decision not 
of regular and ordinary (lourt of law, but of one or more persons 
who are called arbitrators 




(1) See EnoyolopEedia of the Laws of England, 2nd Ed., 1902, p. 453. Begarding 
the subject-matter of this chapter see Balia Barn’s Digest of Indian Oases law on the 
law o! Arbitration (Amritsar), 1906, pp. 83—86. This contains a specially good 

collection of the Punjab oases relating to the subject) Surendra Nath Boy’s Indian Law 
of Arbitration, 1906, pp. 27-29 & 76 ; Morison’a Indian Arbitration Act (IX of 1899), 
1901, pp. 7, 8, 12, 13. 16, 21, 27 and 42 ; Nanniah’s Law of Arbitration published by 
the Lawyer’s Companion Office (1916), pp. 70—75; 107 — 109, loO ; Marshall’s Law of 
Costa, 2nd Ed., 1862, pp. 426—437. Bussell on the power and duty of an arbitrator, 
9feh Ed., 1906, pp. 215— 217 ; 234 — 217, and 358 — 362. See, also, Banerjee’s Law of 
Arbitration in British India, 1908; Law of Arbitration and Award by Eedman, Ed. Ill, 
1897; Annua! Practice (1908), YoI.',I,:;Notes under' 0. LXVir. 1, p, 915; Yearly Practice, 
1914): Notes under 0. LXV, 1076,*; 1077; Enoyolopsedia of the Laws of 
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; Persons may agree to refer matters in. dispute between them 
whether InYolved in an action pending or not and at any time.referenoa to 
before trials or at the trial, the parties to the action may,' by a 
Judge’s order, or rule of Court,- refer the action, together with any 
other matters in difference, to arbitration. Further, the Court or , 
a Judge has power at any time after the issuing of the writ, to ^ , 

refer, upon the application of either party, matters in dispute to an" 
arbitrator appointed by the parties, upon such terms as to costs , / 
and otherwise as such Judge shall think reasonable ; and the Judge' 
at the trial has a like power. In each of these cases the costs are 
governed principally by the terms of the reference, whether 
contained in a rule, order, bond, or agreement.® 

Arbitrators who have been appointed in the course of a suit General mie 
under a submission which has been made a rule of Court can 
exercise no greater power than is vested in them by the referring 
order, as their powers are circumscribed within the four corners of 
that instrument and can neither be enlarged nor narrowed by the 
view the arbitrators may themselves take of their duties 

The Code of Civil Procedure, Sch. II, entitled arbitration 

deals with the subject of ‘‘ Arbitration ” in Courts of law.^^l the Code of . 

0ml 

^ ^ — _ — : ^ _______ — _____ — _ prooedure/ 

England, 2iid Ed., Vo2, 1, pp. 458, 462. Halsbnry’s Eaws of England, Vol. I, pp. 470— 

471 & 490— 491; Mew’s Digest, Yol. I, Cols. 754—778; Morgan and Wurtzburg on 
the Law of Costs, pp.96, 386 and 439; Danieli’s Chancery Practice, 7th Ed., 1901, Yol. II, 
p. 1881 ; Amir All’s C.P.G. Notes under soh. II ; Seton on Judgments and Orders, 6th 
Ed.,1901, Yol. I, pp.’413, 414. ’ 

® See Marshall on the Law of Costs, p. 426. 

{31 Bamdiita 'Vt Mzist, Bhagan^ d 188d. 

(4) Act Y of 1908. 

(5) That Schedule deals with the subject of arbitration under three heads : Ghulam 
Khan v. Muhammad Eassan, 29 G, 167 — 29 I. A. 51 {P,C*| 1. Where a suit has hem 
instituted and all the parties interested agree to refer to arbitration any matter in 
difierenoe between them in the suit. In that case ail prooeadiogs from feat to last are 
under the supervision of the Court, and they are governed by the provisions of paras. 1 
to 16 of this schedule. The first step is to apply to the Court for an order of reference 
under para. 1. If all the parties interested have joined in the application, an order of 
reference will be made under para. 3. See para. 1-16 of Sch. 11 of Oiv. Fro. Code, Act Y 
of 1908, 2. Where parties without having recourse to litigation agree to refer their 
difiarenoes to arbitration and it is desired that the agreement of reference should have 
the sanction of she Court, In that case the parties to the agreement or any of them 
may apply to the Court under para. 17 to have the agreement filed in Court and to 
make an order of reference thereon, If an order of reference is made, all further 
proceedings will be under the supervision of the Court, and they will be governed by the 
provisions of paras. 3 to 16 so far as they are consistent with the agreement. 3. Where 
the agreement of reference is made and the arbitration itself takes place without th 
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It piwides that “ the Court- may make such order' as it^hmks.. 
fit respecting the costs of the arbitration,, if ^ any question '. arise ' 
- respecting such costs and the award contain no sufficient 'pro,¥ision 
, CGncerning them.’’^'^) 

® Indian ' Arbitration Act provides that, '' a 

Arbiiiraiioa submis.sion, unless a different intention is expressed therein, shall 
ttrL^ohco«fs. .deemed to include the provisions set forth in the first schedule, 
in so far as they are applicable to the reference under submis- 

sion.’MV), 

The said first schedule to the Indian Arbitration Act con- 
tains the following provisions as to costs : — The costs of the 
reference and award shall be in the discretion of the arbitrators or 
umpire, who may direct to and by whom, and in wffiat manner, those 
costs or any part thereof shall be paid, and may tax or settle the 
amount of costs to be so paid or any part thereof, and may award 
costs to be paid as between solicitor and client 

The costs must be ascertained and definitely stated in the 
award, otherwise they would be liable to taxation in the ordinary 
way. (^0) 

Section 17 of the Indian Arbitration Act provides that Any 
order made by the Court under this Act may be made on such terms 
as to. costs or otherwise as the Court thinks fit.” 


intervention of the Court and the asaiatanoe of the Ccue 6 ia only sought in order sSo 
give effect to the award. In that case any person interested in the award may apply to 
the Court under para. 20 to have the award filed in Court. See Muila’s Civ. Pro. Code, 
5th Ed., 1913, p, 904. 

(6) Act XIV of 1882 (Civ. Pro. Code), S. 519 = Act V of 1908 (Civ. Pro. Code), 
Sch. II, r. 13. 

(7) Aot IX of 1899 (Arbitration), 8. 6. The provision as to arbitrators awarding 
costs of the reference and award in the schedule is an instance of a subject perhaps not 
contemplated by the parties and not mentioned in the submission. Under the old 
law, unless there was an espress provision on this subject, the arbitrator had no power 
to award costs, with the result that the successful party could not get his costs either 
from the arbitrator or the Court, . however large they may have been, and however 
unsuccessful hia opponent may have been. In re Willmns and Stepney t 60 L. J.Q.B. 636. 

(8) Aot IX of 1899. 

(9) Aot IX of 1899 (Arbitration), Boh, I, r, 9. This rule is a verbatim reproduction 
of r. (1) of the first schedule to the English Arbitration Aot, 1889, 62 and 53 
Vic., C. 49. 

(10) In re Prebble and BoUnson, (1392) 2 Q,B, 602, 

(11) Act IX of 1899 (Arbitration). 8. 17. This section deals with the costs of 
matters before the Court. Apart from the special terms of the submission, Art. IX of 
Schedule I gives the umpire or arbitrators the sole discretion to award the costs of the 
reference and award. In re Preb^e and BoUmmy (1892) 2 Q.B. 602, 
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The amount of the costs to.be paid under the above provision' 
must he' asce.rtaii],ed and stated in and by the award itself, otherwise 
the 'Costs of the reference and award, including the .arbitrator’s fees, 
are liable to taxation in the ordinary 'course, 

The fees shall be according to the Table of fees for the original 
side of the Court as near as the circumstances will permit, the 
petition for that purpose being deemed a plaint, 

Section 11 of the Indian Arbitration Act provides that ‘‘When 
the arbitrators or umpire have made their award, they shall sign it 
and shall give notice to the parties of the making and signing thereof 
and of the amount of the fees and charges payable to the arbitrators 
or umpire in respect of the arbitration and award. The arbitrators 
or umpire shall, at the request of any party to the submission or 
any person claiming under him, and upon payment of the fees and 
charges due in respect of the arbitration and aw^ard, and of the 
costs and charges of filing the award, cause the award, or a signed 
copy of it, to be filed in the Court ; and notice of the filing shall be 
given to the parties by the arbitrators or umpire.” 

“ The arbitrator or umpire has a lien for his reasonable costs 
on the award and submission and on any memoranda or valuation 
obtained by himself from other persons for his guidance, but not on 
documents put in as evidence before him by the parties. 

If necessary, an arbitrator may employ a solicitor or counsel to 
draw up the award and he may also claim such!expenses as costs of 

the award. 116) 

Under the English Arbitration Act, 1889, a submission, by oi 

consent out of Court unless a contrary intention is expressed therein, SbHrafio? 
is also deemed to include a provision to the effect that “ The Regarding 
costs of the reference and award shall be in the discretion of the the same, 
arbitrators or umpire, who may direct to and by whom and in what 
manner those costs, or any part thereof, shall be paid, and may tax 
or settle the amount of costs to be so paid or any part thereof, and 
may award costs to be paid as between solicitor and client, 

(12) In re FfehhU and Bohmson^ (1892) 2 Q.B. 602. 

(13) Euies of the Bombay High Court, r, 11, framed under the Indian Arbitration 
Aot (IX of 1899) cited in Morison’s Indian Arbitration Act, 1901, p. 42. 

(14) Act IX of 1899 (Arbitration), S. 11, 

(15) Laing v. Todd, 13 G.B. 276. , , , . 

(17)^ Bussell on Arbitration and Award, 9tli 1906, p, 287. "■ 
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oooiirriing to 
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to arbitration 
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and distill* , 
guislied ;' , 

(1) Costs of 
the cause. 

(ii) Costs of 
ibe reference.. 


(ni) Costs of 
award. 
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When a cause -is referredi to arbitration the ' costs of : the 
cause ’ comprise the costs incurred in the cause up to the time of the, 
submission to arbitration, -the costs of the order of reference, and 
the costs of ulterior- proceedings in the cause, if -any, after the 
award.”(^S) 

Ordinarily, the expense incurred by the parties of the whole 
inquiry before the arbitrator, whether with respect to the matters 
in the cause or the matters out of it, are costs of the reference. 
They include the costs of witnesses and the costs of a brief in the 
cause referred, prepared after the reference for the purposes of the 
arbitration. This is the case even if the arbitrator expressly find 
that there are no matters in difference except in the cause. The 
costs are taxed usually as between party and party. 

The costs of an accountant employed by the arbitrator, by con- 
sent of parties, to examine the defendant’s books, and of the atten- 
dance of the plaintiff’s solicitor with the accountant, may be costs of 

the reference. (21) 

" Sometimes the costs of the cause include the costs of the 
reference; thus, where the whole cause is referred to a special 
referee for trial '22) the special referee is in the position of a Judge 
and the costs of the trial include the costs of the reference.” (23) 

" The costs of the award are the amount of the arbitrator’s 
charges, which are usually paid to him when the award is taken 
up. As between the parties, if the arbitrator’s demand be excessive, 
the costs of the award are such amount only as on taxation the 

(18) Ex relatione of a Master. See Qoodall v. Ray, 4 Dowl. 1 ; Olarhs v. Owen, 
2 PI, & W, 324. It includes, also, the costs of witnesses present at the trial ready to be 
examined, but not the costs of a witness who was subpoenaed, but who did not arrive 
until after the cause was referred, though he was examined the same day before the 
arbitrator, Eryer v. Sttiari, 16 G,B. 218 ; 24 LJ.O.P, 154. Bussell on Arbitration and 
Award, 9th Ed., 1906, p. 234, 

(19) Brown v. Nelson, 13 M, & W, 397 ; Utting v, Evans, M’OleL 12, 

(20) EccUs V, Blackburn Corporation, 30 LJ. Ex. 368. Arbitration and Award by 
Bussell, 9th Ed., 1906, p 235. Where on an action being stayed, as being contrary 
to an agreement to refer, the parties then prepared and executed a further submission 
to arbitration, under which the arbitration took place, it was held that the costs of and 
incidental to the further submission , were part of the costs of the reference, In re 
Zutoihreptic, Sc., Co,, 21 Q.B,!), 182 ; 5? LJ.Q.B. 488. 

(21) Eaivhins v. Righhy, 29 LJ.O.P. 228 = 8 O.B.N.S. 271. 

(22) Under K.S.C. of England, 0. XXXVI, r. 60. 

' ? (23) Batten v. West of England Iron Co., (1894) 2 Q.B. 159 \ 63 L.J.Q.B. 767, 
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« 





Court or ^ the master deems the arbitrator entitled to have claimedlSi)^;'. ; , , ' 
for, he has, power to inquire into the .propriety of the arbitrator's ,, 
charges when a serious objection is made to them.'h^^) . 

■: ''If a verdict be taken by consent, subject to special case.to(iv| Oosis: of' 
.he . stated by A. B., who, in the event of the Court deciding in favour 
of the. plaintiff, is empowered to direct for what amount the ve.rdict,' 
is, to be entered, and to whom the action and all inatters^in. ' 
difference, subject tn the special case, are referred, all costs up„to; 
the judgment of the Court on the special case are costs in the 
action/' W 

" When the costs of the cause, or of the reference or award, oosfes, Duty / 
are stated by the submission to be in the discretion of the arbitrator, 
he should give some direction respecting them, as otherwise the when he is 
Court may say that the award is not final." ^27) trie^wiii 

Where the arbitrator who was empowered to that effect 
awarded that the defendant should pay a certain sum to the plaint- 
iff, but made no mention of costs, it was held that the award was 
bad. m 

In a suit filed in forma pauperis^ the whole case was referred 
to arbitration. The award allowed about one-third of the claim 
but was silent as to costs. The Court, in passing decree in accord- 
ance with the terms of the award, awarded full costs to the plaint- 
iff. Held^ on appeal, that the order of the lower Court as to costs 
was wrong. The Chief Court ordered the parties to bear their own 
costs. (29) 

Arbitrators have power to settle the cost of hearing if empower- 
ed in that behalf by the Court or the party or parties by whom 
such costs are to be paid or borne. (30) 


(24) Brasier v, Bryantt 2 DowL 600; Dosseit Vi Gifigell, 2 M. & G. 870 ; IjO 
O.P. 183. 

(25) WehhY* Wyatit 3 Jur. N.8. 496; Barnes y, Bayward^ 1 H. &N, 742; Westwood 
& Go^ and Gape of Good Hope GovernmenU In re, 2 Times L.R. 667 ; Arbikafeion and 
Award, Eusssli on Arbitration, 9feb Ed., 1906. 

(26) Edioards v. The Great Western Bail Co., 12 O.B. 419 ; Eussell on Arbitration 
and Award, 9th Ed., 1906, p. 234. 

(27) Morgan v. Smithy 9 M. & W. 427 ; 11 L.J. Es. S79 ; Eichardson 7, WorsUy, 
Ex. 6!3 ; 19 n.J. Ex. 317 ; Willmns v, WiZsow, 9 Ex. 90 ; 23 L.J. Ex. 17 ; Eusaell 
I Arbitration and Award, 9th Ed., 1906, p. 241* 

(28) Eichardson v. Worsley, 5 Ex. 613 « 19 L.J. Ex. 317. 

(30) Barrut Chunder Bass v, Damjee Bettumber, Bourke 0,0, 7«7 Oor. X60, 
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The' question of costs of the' reference' and'award may be dealt 
with by the arbitrators, only when they are specially .empowered 
to .that effect or when all the matters in difference between the 
. parties have been referred to themJ^O 

The rale in England is, that a submission of all matters in 
difference does not give. the arbitrator power to award the costs of 
the reference and award, but only the costs of the suit, and that in 
such a case each party must bear his share of the costs of the refer- 
ence and award. There the Court is constituted by the parties, 
and its powers must be strictly construed. <32 

It is clearly contemplated under Indian Law that an award, 
made under an order in the terms of S. 315, Civ. Pro. Code, (33) 
should contain a sufficient provision for costs.<3^) 

The power of an arbitrator to award costs of the reference has 
also been supported in England in Walker v. (35) where it 

has been held that a power to award as to the cost of the reference 
and also over the costs of the award rests with the arbitrators. 

When a reference to arbitration in a suit is a general one of 
the whole case, the power of dealing with costs rests with the 
arbitrators ; this is not so where one or more specific issues have 
been referred, and the question of costs is not included in the 
issues so referred.(36) 

Under the old law (3?) where all matters in difference between 
the parties in the suit were referred to arbitration under an order 
of Court it was held that the arbitrators had power to award interest 
after the date of the submission, and to deal with the costs of the 
reference and award. In Steel v. Boherts (38) it has been held that 
there is nothing in the Civil Procedure Code which authorises 
arbitrators to apply to the Court for confirmation of an order passed 
by them making payment of their fees a condition precedent to the 
hearing of a reference. 

(31) Mohan Lai v. Nathuramt 1 B.L. R.0.0, 144 ; Sargolal v. Sodhi Kartart 91 
P, R, 1888 ; Miiddoosoodun Ghowdhry v. Koylas Ghunder Bhaio^ 2 Ind* Jor. N.S* 12. 

(32) Mohmlal v, Nathuram, 1 B.L.R.O.O, 144 (145), 

(S3) Oiv. Pro. Code, Aot VIII of 1869. 

(34) Mohanlal v, Nathuramf 1 144 (145), 

(35) 9 Q.BiD. 434. 

(36) Bargolal v. Sodhi Kartar Singh, 91 P.E, 1888. 

(37) Acfe Vni of 1859 (Civil Pcooedure Code), 

(38) 6 0,809, 
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In Dagdusa'Tilahcliand.N , Bli^^ Govini Shet, (89) where 'the 
parties to a suit having referred the matters in dispute between 
them to arbitration, the arbitrators, ■ without being specially 
authorised to decide the question of costs, included in the award a 
direction that the defendant should pay the costs of the plaintiff. 
On the, application of the plaintiff, the Subordinate Judge under; 
S. 526 of the Civil Procedure Code (^9) ordered the award to be filed, , 
holding that the arbitrators had, as such, an implied power to deal 
with the costs. The defendant applied to the High Court, under 
its extraordinary jurisdiction, praying that the record of the case 
might be sent for, and the order of the Subordinate Judge set 
aside. It was held that the arbitrator had no implied power to 
deal with the question of costs, and that, on the defendant’s 
ob|ection, the Subordinate Judge should have refused to file the 
award. Under the circumstances the High Court, instead of setting 
aside the order to file the award, directed the award to stand good, 
except so far as it awarded costs, and that the decree should be 
drawn in accordance with it, as it would be if it contained no 
direction as to costs. 


The amount of the costs to be paid must be ascertained and Costs, 
stated in and by the award, itself; otherwise the costs of the refer- 
ence and award, including the arbitrator’s fees, are liable to taxation®^^^^* 
in the ordinary course. (^1) 


As the aw^'ard when filed is, unless set aside or remitted, 
enforceable as a decree, it must be complete and certain. If it 
award that any sum of money be paid, that amount must be definitely 
stated. If costs are granted, the award must specify the amount. 
Where the arbitrator or umpire award costs without specifying the 
amount, the award is bad for uncertainty. (^2) 


Where there is a reference under the submission of the parties. Costs not 
and the costs are left to the discretion of the arbitrator, but he 

Power of 

^ ^ — ^ ^ — — _ — 

back matter 

(89) 9 B. 82. arbitrator. 

(40) Act Xiy of 1882, The decision of arbitrators in a matter not in diSerenoe 
between the parties, referred to them, is null and void for want of jurisdiction, 

MoshaJiel Singh v. Eommiiiiy Bewa^ 15 W.K. 172. 

(41) In re Brehhle d Robinson, 2 Q.B. 602 ; 67 L.T. 267 ; 41 V7.R. 80 (Eng.); 

(42) James Finlay 4 Go, v* Asuda^nalt 5 S.L.R. 89 (91), . 



372 


LAW OP COSTS IN BRITISH INDIA. 


[Ohap. 


Costs, scale of 
—Power of 
arbitrator to 
'fit,. 



apportion- 
ment of— 
Power of 
arbitrator 
as to. 


Costs of each 
party to be 
borne by 
himself — 
Powers of 
arbitrator so 
to diireot — 
Practice. 


Costs 

incurred in 
iling award 
in Court- 
Power of 
arbitrator to 
deal with. 


fails to deal with them m his award, „ the Coiirt, Kilirefer/back the^^^ 
matter to the arbitrator to enable him, to deal with the costsJ.^^) ..... 

.. It' has been held that, when .the order, of' ref erenceV gives the' 
arbitrator full discretion over costs, he alone can fix the scale.. ' 

' A.n award directed that the defendant should pay the costs of: 
the suit, and of the reference, and of the award, witboiii , fixing the 
scale. On application to the Court to do so, the case was sent back 
to the arbitrator for that purpose. Held that when the order of 
reference gives the arbitrator full discretion over costs, he alone 
can fix the scale. 1^5) 

The costs are taxed usually as between party and party.^^^) 
When an arbitrator has power over the costs he may appor- 
tion them as he thinks right, he may order either the plaintiff or 
the defendant to pay the whole amount of them, or that each shall 
pay in certain proportions.^^^) He may direct an infant party to 
the reference, or a person who though not a party to any cause re- 
ferred has made himself a party to the reference, to pay the whole 
costs He may make a successful party pay all the costs 

“ When he does not wish to give a preference to either 
party, unless there be some special reason for awarding otherwise, 
the arbitrator should direct that each party shall bear his own costs 
of the reference, and pay half the costs of the award. This will 
save the delay and trouble of taxing the costs of the parties which 
would be necessary if the award directed that each party should pay 
half the costs.” (50) 

Except, in cases of special agreement, all costs incurred in the 
process of obtaining an order from the Court to file the award are 


143) Warburg'S Co, v. McKerrow S Co., 90 L.T. ;644. See, also, Barrut Chunder 
Doss V. Damjes Pitumher, Boucke 0,0, 7=Gor. 150 (1865). See James Finlay v. Asuda- 
mal, 5 S.L.R. 89 afe p. 91, where the matter was uofe referred back as the arbitrator was 
not then in the country, 

(44) Muddoosoodun Chowdhry v. Koylas Chunder Shaw, 2 Ind. Jur. N.S. 12; 
Barrut Chunder Boss v. Damjee Pitumher, Bourke O.G. 7 = 0or, 150. 

(46) Barrut Chunder Dossv. Damue Pitumher, Boucke O.G. 7 = Cor. 160 (1865), 

(46) Boohs V. Blackburn Corporation, 30 L.J. Bx. 358, 

(47) Oargey v. Aitolmon, 2 B, &.O. 170 ; 1 L.J. (0. S.) K* B. 252 ; Young v. 
Bulman, 13 G, B, 623 ; 22 L. J# 0, F. 160 ; Boys v. Bluck, 13 0. B. 662 at p, 699, 

(48) Proudfopt V. PoUe, 3 0. L. 624, 

, (49) Faufow w L. B. 5 0. F. 84, 

(50) Bussell on Arbitration and Award, .9th 1906, pp, 241, 242. 
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witlim tke' discretion: of the €Gurt,:. and'are outside the' province of . 

the arbitrator.(si) 

■ Although costs ' inciirred in the process of .obtaining an order 

from the Court to 'file the award are within the discretion' of the 

Court, and outside the p,rovince of the arbitrator, yet the Goart will 

not set' aside an award ' merely because the arbitrator has, in excess ; 

of his authority, awarded such costs,' but will treat that portion of 

the award as a mere recommendation to the Court that they be 

granted.{^2) , 

If the submission leaves the costs in the discretion of the Costs left to 

arbitrators, who have power to choose an umpire, the award of traS 

good if the amount of the costs is settled by the umpire. settled by 

umpica./' 

The duties of an umpire appointed under a reference are, in Duty of 
certain cases, indistinguishable from those of a single arbitrator. 

He must give reasonable opportunity to the parties to appear before 


{51} James Co. v. Asiidamal, 6 S. L. B. 89. The Oouct fOroucb. A. J. C.) 

said in the course of tha judgment The authority of the arbitrator as to costs 
is limited except in oases of special agreement to “ costs of the reference and award,” 
fpara. IX of 1st Schedule, Arbitration Act). Tha costs and charges of filing the award 
are a separate matter, and are distinguished in S. 2 of the Act. Under the rales 
of this Court, the award is filed by presenting a petition, and the Act gires power to 
the Court to pass orders on this petition, “on such terms as to costs as it may thihk 
fit.” It is clear that, under the Act, all costs incurred in the process of obtaining an 
order from tha Court, are within the discretion of the Court, and are outside the 
province of the arbitrator. Practically, it is impossible for the arbitrator to grant 
costs of filing the award, for, he cannot know, at the date of his award what these costs 
will amount to. It is impracticable to remit the award back to Mr. Sawyer, as he is 
not now in India. I set aside the award.” James Finlay cO Co, v, Asudamal, 5 S.U.B, 
89 (91). 

(52) J. M. La7iQ v. SoUandt 8 S.Ii.R. 136 = 27 Ind. Cas. 626 (referring James 
Finlay d Co. v. Asudamal Harhliaqwa^idas, 5 S.L.B. 89). The Court (Crouch, A.J.G.) 
said in the course o! the judgment “ I have previously held in the case of James 
Finlay d Co, v. Asudamal Rarhhagwandas, 5 S.L.R. 89, that all costs incurred in the 
process of obtaining an order from the Court are within the discretion of the Court and 
outside the province of the arbitrator ; but it is an almost universal practice of arbitra- 
tors in Karachi to add at the end of their award the words complained of, and the Court 
may fairly regard such words as nothing more than a recommendation that the costs 
referred to be granted. As the costs are not specified the award cannot be enforced of 
itself and without some order of the Court. Construing the words in this sense I hold 
that the award is not bad merely because of their inclusion. So far as I am aware no 
award has been held bsid solely because the arbitrators awarded costs of filing the 
award. Let the award stand filed. ” J, M, Lang v. Holland^ 8 S.L.R, 136 (137) = 27 
Ind. Gas. 526. A raferenoe by agreement giving power over the costs of the reference 
gives authority to direct as to the costs of the award. In re Walker and Brown^ 

(53) Taylor v« Dutton^ 1 L 158f 
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liiiiij to state their case, , and adduce evidence. Within reasonable 
limits, he must .take such evidence as' each party offers: .; If the 

parties clearly agree that the umpire shall decide on. the notes of the 
arbitrators alone, his award will be ordinarily upheld even in 
respect of costs. But where there has been no such agreement 
and the: judgment of the umpire has. proceeded on. .materials, which 
the parties have had no opportunity of .commenting on,. such. a 
decision is against the principles of justice and equityl^®) 

.Oosiia of ■ When an award is made by an umpire on the disagreement of 
umpire. arbitrators, or on their failing to make the award, the fees due 

to the arbitrators are part of the costs of the iimpire.t^*^! 

, Cosis o! An umpire should, in his award, separate the sum which he 

:arbltra:tor-“ awards to himself for his 'Charges, from the sum which he' awards 
separat? the arbitrators for their charges.(S8) 

■ ^ '. ■ , If the reference is to two arbitrators andan umpire, :and the 

.latter fixes the costs of the award and names a sum to cover the ' 
' costs of the umpire and arbitrators, the award ' may be' remitted to 
him to state how much of the sum fixed is for the umpire and 
how much for the arbitrators.l^^l 

Costs, ^ Where a submission to an arbitration does not leave the 

unauthonsad . 

provision as question 01 costs to the arbitrators, an award which makes provi- 
sion therefor should not be filed in Court J60) 

It has also been held that an award will be set aside if the 
arbitrator award costs without authority ;(6i) or if he improperly 
direct costs to be taxed as between solicitor and client. (^2) 

Ciosts, If the arbitrator exceeds his jurisdiction, and on that ground 

when award the award is set aside as being wholly bad, the party to whom the 
arbitrator has awarded the costs of the proceedings cannot recover 
arbifcrafcor them. 

exceeding ■ 

his authority. Salkeld v. SlaUr, (1841) 10 L.J.N.S.Q.B. 22. 

(55) Firth v. Eowktt, (1850) 19 L.J.Q.B, 169; Inre Jenkins, (1842) 11 LJ.Q.B. 71, 

(56) Brook v. Delcomyn, (1864) 33 L.iT.C.P. 246 cited in James Finlay d Co» v, 
Asiidamal, b S.L.E. 89 (90* 91). 

(57) V. 20 IiJ.Q.B. 193, 

(58) Gilbert and Wright, In re, 68 J,P. 143, 

(59) Be Gilhert and Wright, BiQ^. 164. 

(60) Bagum Tilak Chand v, Bhukan Qovind, 9 B. 82, 

(61) Boodle v.BameSi 3 A, & E, ,200, But see J. M, Langv, EoUand, 8 S,L,R, 186 

; «27 Ind. Cas. 525, 

' (62) Smomhe v, Bahh 6 M. 'A'W, 129«9 LJ, (HtS.) Ex. 65, 

: , ' (63) Bavk v. Witney Urban Cmncil, 15 Times L,R, 275» Bee London S North 

Western Bml Co, v. Walker ^ (1903) A, C* 289* 


to, in award 
eSect of. 


S.] COSTS IN SPECIAL CASES. ' 375' ' 

: Where,, in 'a suit brought in forma pcmperis the points in issiie^Cburti Mtlng, 
were , referred: to arbitrators who, in their award, direc.feed . that each 
party should bear its own costs, and the Court varied the .arbitrator’s i^^sdiciiioii. 
order by making an additional order that the defendant and the 
plaintiff should, as regards the 'Government, each pay half the 
amount of the Court fees, held that the order of the Court ' making 
the defendants liable was in conflict with the award of arbitrators . 
and was made in excess of the Court’s jurisdictionJ^^l 

Where no provision as to costs is made in the award or where Courts 
no award has been made by an arbitrator appointed by Court, the costs 
Court has power to award costs of the arbitration, as, for instance, ayd arbika- 
the arbitrator’s fee as costs of a proceeding incident to a suit, under ^here no 
S. 35, Civ. Pro. Code, 1908.(65) award is 

The power of Court to award the arbitrator’s fees as costs 
is not limited to cases when an award has been made.(66) 

It has been stated by Mr. Wood Eenton, one of the Justices of Acbitcator’s 
the Supreme Court of Ceylon in an article contributed to 
Encyclo^psedia of the Laws of England (67) that the better opinion suit for, 
appears to be that an arbitrator cannot sue for his fees, unless upon 
an express promise to pay them.” (68) 

In Crampton v. Ridley, (69) however, a strong opinion has been 
expressed that in a commercial arbitration, at least, there is an 
implied contract to pay the arbitrators and the umpire a reasonable 
remuneration for their services. 

In the absence of any express promise by the parties to a refer- 
ence to remunerate an arbitrator, the latter has no right of action 
in respect of such remuneration, his sole remedy being to refuse to 
deliver his award until his charges are paid. On general principles 


(64) Mir Mahomed v. Mussammai Khair-ul’Nissa^ 19 P.B. 1880, referred to in 
Bargolal v. 8odhi Kartar, 91 P.R. 1888, Where a reference to arbitration was a 
general one of the whole case, the power of dealing with costs would rest with the 
arbitrators ; but where one or more specific issues in the proper legal sense of the words 
were referred to arbitration, the arbitrators would have no power to deal with costs, the 
point not having been included in the issues referred. 

(66) Qurdimmal v. WadhumaU 6 S.L.R. 226 — 19 lad. Oas. 611, 

(66) Qurdinomalv- Wadhumal, 19 Ind. Oas, 611 = 6 B.Ii.B. 226. 

(67) 2nd Ed., Yol, I, p. 458, 
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or in the absence of any direct provision to the contrary., an, arbitrator : 
has a lien on his award for the payment of his; reason.able charges. 

An arbitrator may properly be regarded .as an . ordinary seller 
.and entitled to a lien under .S. 95, Contract Act.('^'i) 

An arbitrator is not without protection for his fees. .He may 
.retain the award till his fees are paidJ*^2) , 

The arbitrator usually notifies to the parties the amount of his 
charges, and takes care to have them paid before he delivers up his 
award 

It seems that an arbitrator on refusing to give up an award 
except payment of an extortionate fee, cannot be attached for 
contempt. The proper course for the party from whom such 
a fee is demanded is either to pay it and sue the arbitrator for 
money had and received, or to apply to the Court to set the 
award aside on the ground that the charges are so excessive as to 
amount to misconduct on the part of the arbitrator.C^^) 

The lien of an arbitrator covers the award, the submission 
and any document containing information which he himself has 
procured, or caused to be procured, but not papers put in evidence 
by the parties. In the course of the reference an arbitrator may 
himself fix the amount of remuneration and costs, if the sub- 
mission does not otherwise provide, and if the amount is named in, 
and as part of, the award. When, however, the amount is not 
specified in the award, but is contained {e,g,) in a separate notice 
given the parties, the Court or the Master must tax the costs and 
remuneration(7B) and, even where the amount of the costs and 
remuneration is stated in the award, the Court may, as stated above, 
set the award aside, if the charges are so excessive as to constitute 
misconduct on the part of the arbitrator.’H79) 

(70) In iJie matter of Cyril Kirhgatrick^ 22 P.K. 1697. 

(71) Per Boe, 0. J. in [Ibid,) 

(72) Bnoyclopsadia of the Iiaws of England, 2nd Ed,, Vol, I, p, d;6S, 

(78) EoherU v, Mberhardi^ 28L.J.C.F. at p. 73. 

(74) See Encyolopsedia of the Laws of England, 2nd Ed., Vol, I, p, 458. 

(75) Doset Y. Gingell, (1841) 2 Man. & G, 870; 58 B.E. 593. 

(76) See Enoyoloptodia of the Laws of England, 2nd Ed., Vol. I, p, 469. 

(77) In re Stephens d Co and Liverpool and Globe Insurance 0o,, (1892) 36 Sol, 

.5:^1. 464. ' \ 

(78) Inre 

,.{79) See Bnoyolopssdia of'th^'Laws of ^England, 2»dEd.,.?oL I,.p* 459# 




COSTS ; W!% 

Where the arbitrator haS' power to specify in his ' award the ' 
amount of the costs of the award, and does' so, his charges are' iiot 

subject to taxation. ( 80 ) , 

On a reference to arbitration, the Court in' the absence of 'any' 
agreement by the parties either spontaneously or in answer to 'a 
demand', by. the arbitrators, to pay any sum as remuneration ..'to 
the latter, has no jurisdiction, either special or general, to make, , 
an order for deposit in Court of a sum for that purpose, or to, ' ' 
direct its p,ayment to the arbitrators, (si)' 

Instead of leaving the costs in the discretion of the arbitrator, order o! 
the order of reference may provide that they shall abide the ' 

in which case the arbitrator has no control over the costs, and that costs 
the award shoiiild be silent respecting them. In such a case itt^fsYsnt— ' 
is an excess of authority on his part to determine their amount. (S'2} Piscretion o! 

The effect of such an order of reference of an action is to 
substitute the reference as regards the issues of fact, and the legal 
consequences resulting from them for the tri^l by Judge and the 
provision that the costs of the action shall abide the event, amounts 
to no more than that whatever would have been the legal effect of the 
verdict and judgment as regards costs, remains the same as if the 
judgment of the Court had been taken and judgment followed 

thereupon. (88) 

When the costs of the cause are to abide the event of the Efieet 
award, the costs which are allowed are generally those costs only costs abide 
which would have followed the legal event had the conclusion 
arrived at by the award been obtained in the ordinary course of 
law.’^(8^) 

“ Where the parties agreed in an action that the arbitrator was 
to award a lump sum if he found for the plaintiff, and that the 
costs of the action, arbitration and award were to follow the event 
of the verdict, and the arbitrator found for the plaintiff, but only 

(80) St&'ghens S Co. and Lmrpnoli Insurance Co.t In re, 86 Sol. J. 464. If; 
may bs noted that it has been decided as early as 1854 by the Sadder Dewaany Adawlnt 
Court of the Horth West Provinces that “ an arbitrator is fully competent to pass order 
regarding costs and the Courts cannot in any may interfere with or modify such order, 

See Kishore Chmd and Neiram v. Mussummut Oomeidee, 31st Jan, 1854, p. 61, 

(81) Mool CJiand v. Narinjan Poss, 94 P. K. 1894, 

(82) Kendrick v. Dames, 5 Dowl. 683 ; Oockburn v, Newton, 10 LJ.C.P. 207-9 
-;Pow!,;^'7?,.. 

(83) See per Oockburn, O.J., in Siooke v, Taylor, 5 Q.B.P. 569 (581) j Bussali on 

Arbitration and Award, 9th Ed., 1906, p, 242, ' , , , 

' (84) Bussell on Arbrltration and Award,' SlhEdii 1906, lop* 244* 245. ■ ^ 
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gave one-jfifth of the plaintiff’s, claim^ it was held that the plai^^ 
was entitled to ail costs.’MSS) ' . 

Where two parties agree to employ an arbitrator^ and one pay.s / 
a sum to take up the award, he , may, in ' the absence of any pro^ 
vision to the contrary, recover a moiety from the other" party in 
an. action for' money ■■paid,^^S6) 

Sec, 7, Claim and Coi!Hter»claiiii. 

.Costs, of coanter- claim, wbat are. 

Costs in case of oiaim and oonnter-claim"— Bngliali and Indian law. 

(s) Where both ths claim and oounter-olaim are allowed. 

(ii) Where both ths claim and the counter-claim are disallowed. 

(iii) Where defendant recovsra more on his counter-claim than plaintifi on 

his claim, 

{!¥) Where defendant recovers less on his counter-claim than plaintiff on his claim, 
(v) Where counter-claim is really in the nature of a defence. 

(vi) Taxation of costs in case of a counter-claim. 

Set-off of costs and amounts recovered. 


Costs of The costs of the connter-claim are only the costs occasioned 

claim, what by the coiinter-claim as a counter-claim; and costs which would 
have been incurred if a cross-action had been brought ought not to 
be included. 

Where there are costs common to the defence and the counter- 
claim, they must be apportioned, and the costs attributable to the 
defence will be costs in the action and those attributable to the 
counter-claim will be costs of the counter-claim. ( 2 ) 

Costs in ease In cases of a claim and a counter-claim the general principle 
oLnter^ would hold good that Where a party succeeds on some and fails 

oiaim— on other issues, the costs follow the event, and he will get the costs 
English and 

Indian law. of the issues on which he succeeds.”<3) 

(85) O'Bourke v. Bailway Commissioners, 15 App, Cas, 371; 59 L.J/P.G, 72. 

(86) Marsack v. Webber, 6 H. & N, 1. 

(1) DanieH’s Chancery Practice, 1901, 7th Ed., Yol. I, p. 9S2. On the 
subject-matter of this section, see Chap, VIII on Sat off of Costs, ” supra | DanielUs 
Chanoery Practice, 7th Ed., 1901, Vol. I, Chap. XYIII, pp. 982—984; Setonon Judg- 
msntt and Orders, 6th Ed., 1901, Vol, I, pp. 265 — 267 ; Yearly Practice, 1914, 
pp. 1122, 1123, 1146, 1147 ; Annual Practice Notes under 0, LXVj r. i ; Amir All’s 
Code 0 ! Civiji Procedure. 2nd Ed., 1916, pp. 216, 217, 737, 739, 855— 860 ; Enoy- 
olopsedia of the Laws of England, 2nd Ed., Vol. IV, Heading “ Costs ; ” Halsbury's 
Laws of England, Vol. XXV, Ss. 949, 950, pp. 518—520 ; Morgan and Wurt25burg on 
Costs, pp, 132— 134 ; Mews Digest, Vol. IV, Heading “Costs” cols. 695— 699, 720 ; 
825—847 ; Marshall on Costa, pp. 312—320. 

^ . |2) DanielFs Chancery Braotioe, I901,,7tliEd., Vol. I, p. 982. 

' (8) Stefford V. (1912) _8i,Lj.E.B. 372, O.A. The cases bearing on the 

■ . V ' costs of claim and oounter-olalm'Werediaoussed-’by the O.A, in AUm M&M Oo» ?. Milkr t 


X.l-' ; ,.eos^s ^N^s^‘EcuI:lVG^^ ..Mi 

, The Indian iaw .of Procedure does not sanction a. set... off; o.r. 
counter-claim in all cases contemplated .by' the English 'Supreme 
Oourt Rules. Thus it has been held by the Calcutta High Court ^ 
that a cross-claim cannot be set up as a defence except when it 
arises out of the ¥ery transaction sued upon and is in the nature of 
a: set-off 

' Where the plaintiff and defendant both succeed on the claim (i) Where '. 
and counter-claim respectively, judgment should'be entered for 
plaintiff on the claim with costs and for the defendant on 
counter-claim with costs. ' areallowe . 


{i898> 2 Q.B. 500. In that casej after a trial by jury, Judgment was given for the 
defendants on the claim with costs and for the plaintiSon the couiiter-olaim with costs. 
The G.A, decided ; (1) That in considering what are costs of the claim, the counter- 
claim, as distinguished from the defence, ought to be disregarded and the costs of the 
action taxed as if there were no counter-claim. The plaintifi who is to pay or be paid 
the costs of his action is to pay or be paid the whole of such costs as if there were no 
counter-claim. Whether both parties fail (see Suner v. JBiZto, (3879) 11 Oh. D, 416 ; 
Mason V. Brentini^ (1880) 16 Oh. D, 287 ; or both succeed (see Baines v. Bromley, 
(1881) 6 Q.B.D, 691; Brown, Ward v. Morse, (1883) 23 Oh. B. 377, C.A. ; 
Shrapnel v, Laing, (18S8) 20 Q.B.D, 334 ; Sharpe v, Saggiih, (1912) 106 L.T. 13, 
G.A. ; Hewitt v. BZwmer, (1886) 3 T.L.B, 221 ; SalUnani. Price, (1879) 41 L.T, 627 ; 
Fox Genital Silhstone OolUeries, Lid., (1912) 2 E.B. 597) makes no diferenoe; 
(2) That the counter-claim is to be treated as an independent action and the costs of the 
counter-claim paid to or by the defendant as the Judgment adjudges. The costs of the 
counter-claim include only the coats occasioned by it, and do not include costs saved by 
reason of there being a counter-claim instead of a cross-action (Sharpe v, Haggith, 
supra). So far as Lord Esher’s dictum m Shrapnel '^. Luiwj;, (1888) 20 Q.B.D. 334, at 
p. 339, is to the contrary it is not correct, (3) That where there are costs common to 
defence and counter-claim, they must be apportioned ; and the costs of the defence will 
be costs in the action, while those attributable to the counter-claim will be costs of the 
counter-claim {Fox Central Silhstone Gollieries, Lid., supra.'^ The general result 
is that if the plaintijS succeeds on the claim and the defendant on the counter-claim, 
the plaintiS recovers the costs of the claim and the defendant the costs of the counter- 
claim {Sharpe v. Haggith, supra). The claim is treated as if it and its issues were an 
action, and the counter-claim is treated as if it and its issues ware an action, and the 
allocatur for costs is given to the litigant in whose favour the balance turns (Barnes v. 
Bromley, (iSSl) 6 Q.B.D. 691, 695, G.A. ; Wesiacott v. Bemn, (1891) 1 Q,B. 774). 

(4) See the judgment of Straight, J., in Ahdnd Hasan v, Gohra Jan, 5 A, 301; Bsere- 
tary of State v. Madane Lai, 13 A. 296 (299, 300) ; Boulet v. Feiterle, 18 B. 717. 

(4-a) See Fakir Chundra Dutia v. Gisborne, 8 O.W.H. 174. S. 128 (c) of the present 
Code of Civil Procedure however allows rules being made on the subject. 

(4-&) Sharpe v» Haggith^ (1912) 106 L.T. 13, O.A. For instances of praotioa 
where claim and counter-claim are both successful, see Baines v. Bromley, (1881) 6 
Q.B.D, 691, G.A. ; Be Brown, Ward v. Morse, (1883) 23 Gh, D. 377; Shrapnel v. 
Laing, (1888) 20 Q,B,D.J34, G.A. Emitt v* Blumeri G886) 3 T.L.E. 221 ; Wesiacott 
Bevm, (1891) l K.B, 774'; 8harp:r.-Bag'0h,:.:{in2y%O^'h,T,ltp also, 
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0i)|WMer6 Where there is both a claim and a counter-claim the general 
oiaiia andtheTule is that when both are unsuccessful, the plaintiff ■ shall pay the 
■ Sa action and the defendant shall pay the costs so far., 
edr ' ■ ■ as they have been increased by reason of the counter-claim. 

In another English case it has been held that “Where both 
the claim and the counter-claim fail, judgment should be entered 
for the defendant on the claim with costs, and for. the plaintiff 
on the counter-claim with costs, with a set-off of costs and an order 
for payment of the balance.l®) 

flii) Where “ When the sum recovered on the counter-claim exceeds the 

recovers moreSum recovered on the claim, it is a matter for the discretion of the 
counter Judge whether judgment shall be entered for the defendant for the 
claim than balance, or for the plaintiff on the claim and the defendant on the 
wrdaka?“ connter.claim,”('7) 


(iv) Where In Finska V. Brown, the defendant expressly admitted the 

rSvarTiLs claim subject to his counter-claim, and the parties went to trial on 
ter the latter, on which the defendant succeeded, but to an amount 

than plaintiff less than the plaintiff’s claim, audit was held that the plaintiff 
on his claim, 233 _^s^ pay the costs of the trial of the counter-claim. 

(v) Where ^ Where the counter-claim is really in the nature of a defence, 
i^eaHyfr^ ^1^6 case of a counter-claim for inferior and defective work set 

up in answer to a claim for the price of the work, the Court may 
give the defendant the whole costs.^^) 

(vi) Tasation Whichever way judgment is entered, the adjudications on 
casTofV^ the claim and counter-claim are, for the purpose of the taxation of 

counter- costs, treated as separate and independent. 

claim:! ■ ' ' ' ' ■ ■ ■ ■ 

Set-off of lu cases where both the claim and the counter-claim are allowed 

amouSs Court, a set-off of costs and amounts recovered will generally 

recovered, be Ordered 

Amon V. Bohbeii, (1889) 22 Q.B.D. 543, G.A. ; Stumore v, Gampbell, (1892) 1 Q,B, 

: p. 31 ; Mnsha Angfartygs Ahtiebolagetv. Brown, Twogood d Co., W.H. (1891) 116 ; Atlas 

Metal Co,, v. Miller^ (1898) 2 Q.B. 500 (where the oases are reviewed and the modern 
rule is laid down by the C,A.), See, also, The Yearly Practice, 1914, Yo!. I, p. 1047. 

(6) Saner v. Bilion, (1879) 31 Oh, D, 416 ; approved In Mason v. Brentini, (1880) 
15 Oh. D. 287, G.A. 

(6) James v. Jackson, (1910) 2 Gh, 92 ; see, also, Seton on Judgments and Orders, 

. 7th Ed., YoL I, p. 2S6 ; and Jones v. Scott, (1910) 1 K,B. 893, 904 G.A. 

(7) Per Lord Esher, M.E,, in Shrapnel v, Laing, (1888) 20 Q.B.D, p, 338. 

(8) W.N, (1891) 116. 

, . (9) Lome ¥» Bolme, (1883) 10 Q.B.D.. 286. ' 

■ (10) a (1906), 96 ii.T. 133, 0, A. 
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: ' 5ec., ,8.' CoibibIssIoi!, Costs of. ' 

Pcovislons 'of the Code of Civil Procedure regarding S&e issue of commission and the 
costs thereof. 

Costs of commission— Liability of party applying for the same. 

Costs of oommission to examine purdanashin lady— Who should bear. 

Costs of oommissionerj whan Ma enquiry is held lllegaL 

Costs of commission not deposited— Dismissal of suit not proper, , 

Fees for commissioner, how fixed. 

Pees for commissioner appointed by Court in India to take evidence in .England— 
Scale of fees. 

Pees paid to pleader to examine witness on commission, if allowed. 

Pees awarded to commissioner, how realized. 

Additional fees awarded to commissioner, how realised. 

Appeal against order in execution of order for commissioner’s fees. 



The Code of Civil Procedure (^) provides for the issue of com- Provisions of 

missions for certain purposes. Eules 1 to 8 of 0. XXVI of Pjoce- 

Code provide for the issue of a commission for the examination of dure regard- 

witnesses. Eules. 9 and 10 make provision for the issue of a com- 

mission for local investii^ation. Eules 11 and 12 empower the Court 

. . « , • • costs thereof, 

to issue a commission for the examination of accounts. The next 

two rules deal with commissions to make partition. Eule 15 

provides for the expenses of the above said commissions. It enacts 

that ‘‘ Before issuing any commission under this Order, the Court 

may order such sum (if any) as it thinks reasonable for the expenses 

of the commission to be, within a time to be fixed, paid into Court by 

the party at whose instance or for whose benefit the commission is 

issued*”(S) 


Section 133 of the Code provides for the exemption of 
certain persons from personal appearance in Courts, the examina- 
tion of such persons on commission and the costs occasioned by such 

(2) See 0. XXVI of the Coda of Oivil Procedure (Act V of 1908). On the subject- 
matter of this seotiou, ase Amir AH’s Code of Oivil Procedure, 2nd Ed., 1916, 
pp. 489, 490. 

(3) Civ, Pro, Code (Act V of 1908), 0. XXVI, r, 15. A commission issued to 
an ameen to hold a local investigation for the purpose of ascertaining the amount of 
mesne profits, is not a process within the meaning of ol. 1 of S. 20 of the Court Fees 
Act ; and Art. 3, Part II of the rules promulgated in 1878, framed under that section, 
is therefore uUra vireSt and cannot be enforced. 2*. X. dcJiarjea Chowdhry v, D. AT. C. 
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.examination. The, .section runs us folIows:—‘''The :Ijocal :Go?ern» 
menl ' maVj ^by' notification .'.in the Local Official Gazette^ . exempt' 
from personar appearance in- Court any , person whose rank/ .in the 
opinion ' of each Government, " entitles him to the privilege , of ■ 
exemption. The names and residences of the persons so exempted, 
shall, from time to time, be forwarded to the High Court by '.the' 
Local Government and a list of such persons shall be kept in such 
Court, and a list of such persons as reside within the local limits of 
the jurisdiction of each Court subordinate to the High Court 
shall be kept in such subordinate Court/ Where any person so 
exempted claims the privilege of such exemption, and it is consequ- 
ently necessary to examine him by commission, he shall pay the 
costs of that commission, unless the party requiring his evidence 
pays such costs.”® 

Where a commissioner was appointed by a Court to take 
accounts at the request of the plaintiffs, and his costs were not pre- 
paid and the defendant was by the decree ordered to pay the costs 
of the suit, but the costs of the commissioner were not entered in 
the decree : Held in a suit by the commissioner against the 
plaintiffs for remuneration for his labour that the plaintiffs were 
liable.® 

Costs of a commission to take evidence is generally made costs 
in the cause and this has been done where a commission issued 
to examine a purdanashin at her own request. (8) 

The Court will not order the costs of a commission to examine 
a defendant who is duptirdanasliin lady to be paid by her, or order the 


(5) See, also, notes in Amir Ali’s Civ, Pro, Code, 2nd Ed,, 1916, S. 133, pp. 489 and 

"490. 

(6} Gopalaraimmmayyar v. Bupalanarasimma Nayudu^ 4 M. 399. The Court 
(Turner, C.J., and Muthuswami Iyer, J.) said : — “ By moving the Court to appoint a 
commissioner, the appellants impliedly undertook to pay a fair remuneration to the 
commissioner for his services, and although it was competent to the Court to require 
that a sum should, for this purpose, be deposited, the omission to exercise this power 
does not debar the commissioner from recovering his remuneration from the party at 
whose instance he was engaged. The subsequent order of the Court that the then 
defendant should bear the costs of the oommissioii, was irregular. If the appellants had 
paid the costs of the commission, they might have moved the Court to review its order 
as to costs, so as to enable them to recover from the then defendant, in execution of 
decree, the amount paid by them as the remuneration of the commissioner. 
Gopalarainammayyar v. BttpalanaraBimma Nayudu^ 4 M, 399, 

(7) aate'v. Own. Coryt. 11 

. ■ (B) Moneniroblmosm Bmwob B( t$^^Mosun Biswas, 5 Q, ' 
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estim,ated ccsis' of ilie commission to be. paid into' Court, althoa . 

application for the commission is made by the lady herself 

; The decree-holder obtained a decree ' aga.inst the judgment- com- 
debtor for possession with mesne profits. A pleader as 'acommis- whoa 
sioner.was at first deputed to' give possession of the decretal 
.the decree-ho.lder and to ascertain the amount of mesne profits, ' but , " . ' 
his proceedings were set aside as being illegal A Civil Court Amin ' , 
w.as then deputed for the same purpose, and he after giving posses- 
sion and ascertaining the amount of mesne profits, submitted his 
report. The Court of first instance held that the decree-holder 
was not entitled to get the costs of the enquiry made by the first 
commissioner, but that he would get the costs of the enquiry made 
by the Civil Court Amin. On appeal by the decree-holder the 
District Judge was of opinion that the decree-holder was entitled 
to have the costs of the first enquiry and observed as follows : — 

The appellant before me does not suggest that the pleader was 
appointed at the instance of the decree-holder or that the latter 
was guilty of any misconduct in connection with the enquiry. I 
therefore see no reason why the decree-holder should not have 
the costs of this enquiry and these will accordingly be allowed,’* 

On second appeal, it was held, that no party should suffer through 
the acts of the Court and that the costs incurred in connection with 
the appointment of the first commissioner should be divided equally 
between the parties concerned, the decree-holder bearing half the 
costs and the judgment-debtor the other half.^^o) 

The Code of Civil Procedure does not authorise the dismissal Costa of com- 
of a suit on refusal or failure of a party to deposit the amount 

Dismissal of 

^ ^ — ^ ^ — — — — — — — suit' not' , pm- 

^ 

(9) Monindrobhoosm Biszoas v. Sosheebhoosun Biswas^ 5 C, 866, This was a 
suit for partition. One of the defendants, Juggodumba Dassee, applied to be examined 
on commission, upon the ground that she was a Hindu purdahnashin lady of such rank 
and station in life as, according to the customs and usages of the Hindus, precluded her 
from appearing in public. Mr. Dutt for the plaintiff consented to the application but 
asked that the applicant might be ordered to pay the costs of the commission, or to pay 
estimated costs of the commission into Court. Ha referred to Belohambers® Buies and 
Orders, 326 ; Oiv. Pro, Code, S. 397 ; and Nasrut Banoo v. Mahomed Sayem, IS W.B. 

230. Wilson, J., refused to order the applicant to pay the costs of the commission, or 
to order her to pay the estimated costs into Court, and ordered the commission to issue. 

Costs to be costs in the cause. See, also, Momndrabhoosun Biswas v. Sosheehhoosun 
BiswaSi 5 G. 866, 

(10) Maharaja Jagadindr a Nath Bop Bahadur^ v* Jagai Kinhore Icharja Chowdhrp, 

Journal portion, p. oylL,/ 
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ordered by the Court as remuneration to a commissioner , appointed 
under S, 394 Cn) to examine accounts.(^^) 

A suit for land was dismissed in 1886 on the plaintiff’s failure to 
comply with an order to pay a fee for , the , appointment of a 
commissioner to value the land. No issues were framed in 'the suit, 
and the order directing payment of the fee prescribed no ' time ■ 
within which it was to be made; The plaintiff now sued the 
defendants again for the same land. It was heldi that the claim was 
not res judiccdaM^'^ 

The remuneration of a commissioner appointed by the Court 
to examine accounts should, as a rule, be a definite amount and not 
at a monthly allowance. 

There are obvious objections, except in very special cases, to a 
remuneration at a monthly rate.l^^l 

Where a Court in India appoints a commissioner io take 
evidence in England, it expects that his fees shall not exceed those 
which the Supreme Court in England would allow to a special 
Examiner or commissioner acting in England under its orders; and 
parties should choose their commissioners with reference to this 
understanding. If they desire that higher fees should be allowed 
to the commissioner whom they name, they should obtain an order 

from the Judge appointing the commissioner. W 

On the issue of a commission to take evidence in England in 
respect of a suit in India, the bill of costs as regards such commission 
must be taxed by the taxing master of the Court in India and not 
in England. It is to be taxed on the same principle and on the 
same scale as would be adopted in England. Where the taxing 
master finds any difficulty, he must refer to England for informa- 
tion.U'^) 


(lij Of the Code of Civil Procedure, 1877 = 0. XXVI, r. 11 of the present Code (Act 
Y of 1908). 

(12) Bagam Ghariar v. Vedanta Chariar, 3 M. 269=5 Ind* Jus* 633. 

(13) Shaih Saheb v. Mahomed, 13 M. 510. 

(14) Magava Ghariar v. Vedanta Ghariar, 3 M. 259 = 6 Ind. Jur. 633. 

(15) Ber Innes and Tarrant, JJ., in Bagham Ghariar v. Vedanta Ghariar, 3 M. 
269 = 5 Ind, Jus, 633, 

(16) The Gohuldas Bulabdas Manufacturing Go*, Ltd, v, James Scott, 15 E. 209. 

(17) The Gohuldas Bulahdas Manufacturing Co, Lid, v. James Scott, 15 B. 209. 
When an item in tbe taxation is objected to, the master is to re-coneider and review big 
taxation, and, in doing so, be must throw the onus of proof as to the necessity of the 
item, upon snob party as, having regard to“ its particular nature, be considers ought to 
bear it* The Gohuldas Bulahdm MaimfaGiUfing Co., Ltd, v« Jam^ 15 E, 209. 
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■ , ' According to the .rules, framed under the Legar:P,raetitioners* 

Ii8| fees paid to a , pleader to examine Vvitnesses on commission 
out of the jurisdiction of 'the Court are not costs , in . the suit 
reco?erabIe from the losing part^o 

While it is competent to a Court to require that a sum should 
be deposited, the omission to exercise this po¥/er does not debar a 
coiiimissioner from recovering his remuneration from the party at 
whose instance he was engagedd^O) . ' . 

A commissioner has no lien' on a. return of partition for his , 
fees, and cannot refuse to give it up til! they are paid.l^h 

When after the issue of a commission it is found that the work Additional 
is in excess of the amount paid in for the costs of the cominission, 
and that the party at whose instance the commission v^as issued is.sionp, how 
not willing to pay, the only way in which the additionab costs, can, ,, 

•be realized is by making the amount costs of the suit, and'e.nt6ring ' 
the same in the decree. An order for depositing additional costs 
.when not entered in the decree cannot be enforced.^'^s) 


(18) Act XVIII of 1879. 

(19) Alagap^Ci Ohstty v. MutJiia Ohetty, 6 M.Ij.J. 124. The Gourti, Shephard and 
Subramania Aiyar, JJ., said According to the rules framed undor the Legal Practi- 
tioners’ Act, the fee allowed for proseouting and defending a suit is strictly limited, and 
although it may be reasonable to retain more than one vakil ou pay more than, the, 
maximum fee, no sum in excess can be charged against the losing party, The question 
is whether any sum can be allowed on account of fees paid to pleaders to examine 
witnesses on commission out of the junsdiction. No exception is made in favour of 
such costs and we cannot accede to the contention that they can be treated on any 
other footing than that of fees payable to a pleader.*’ Aiagappa Gheity v. Muihia 
Cheity, 6 M.LJ. 124 (125). 

(20) Gopalaratnamayyar v. BupalalSlarasimmati M. 399 ; as to nature of remunera- 
tion, see, also, EagJiava Chariar y, Vedania Oharim\ 3 M. 259. 

(21) Eajmoheeny Dahee v, Muddoosoodun Dey^ Bourke 24 (1865). 

(22) Tadhin ProsJiad Singh Y . Sardar Ooomar Bamyan Singh, 10 O.W.N, 234. 
In this ease the order directed that the petitioner should deposit the said amount for 
payment to the commissioner as, additional costs— the work done by him having been 
found to be in excess of the amount deposited previous to the issue of the commission. 
The order was sought to be executed as if it ware a decree. The petitioner objected. 
The Mansi! in disallowing the ctjeotion observed as follows :—** The said order has 
become final as there had b^en no i ; ml ; and it directs that a specified sum should be 
paid by the plainiifi and the prl i grina defendants to the commissioner. Hera the 
amount to be paid has bean determiil ^ } and is a specified sum, The said order also directs 
by whom and to whom the sum is 11 be paid. Hence there is no ambiguity in the said’ 
order and is therefore capable of iM ution, “It was contended that tinder High 
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■ Under S. 'BO' of the present Civ. Pro./ Uode ^23) ii^e order 
' of the Court regarding^ payment of commissioner’s eosts. may he 
executed as a decree. There was no such express" provision in the 

oMCode. (S4) ' 

St order Where ail order directing the payment of a certain fee to a 
In execatioii' commissioner was executed at his instance as if it were a decreey 
and an appeal was filed against the order granting execution,: it is" 
sionet’s fees, not open to the commissioner " to say that S. 244, Giv.; Pro. 

Code,^2o) had no application to the case and that no, appeal layJ^B) 

Either the commissioner’s fees should have been ordered to be 
paid into Court before the commission was proceeded with or the 


hands only in the mattisr, and cannot realise his fee by eseouting the order. But I 
think that the procedure laid down in the aforesaid General Eules and Oiroular Orders 
is one of the methods, by which the commissioner’s fee can be realised ; but it does not 
lay down that the commissioner’s fee cannot be realised otherwise. On the whole I 
am of opinion that the procedure laid down in the General Buies and Oiroular Orders 
(Oivil) does not prohibit the commissioner to realise his tee by any other legal means. 
I therefore hold that the applicant can realise the sum of Rs. 260 by executing the 
order under which the said sum is due to him. The petition of objection is disallowed 
and execution proceedings must be proceeded with if the amount Bs. 250 with costs of 
this execution case bs not either paid or deposited in Court within 15 days,” The 
Court, Bampini and Caspersz, JJ., in setting aside this order of the lower Court stated 
the law as follows : -““This is a rule, calling upon the opposite party to show cause why 
the order of the Munsif, directing that a certain order for the payment of the fees of 
the commissioner in this case should be enforced as a decree, should not be set aside. 
The order in question is one directing that the petitioner should deposit an additional 
sum of Bs. 250 for payment to the commissioner. The learned Munsif has directed 
that this order should be executed as a decree by attachment and sale of the property 
of the petitioner. In our opinion the order should not be executed as a decree, because 
the Code of Civil Procedure does not provide for the issue of any judicial process for 
realization of the amount so ordered to be paid by one of the parties. Under S. 397, 
C.P.O., it is provided that the order for the payment of the costs of the commission 
should be passed before the issue of any commission. But, if the work is in excess o! 
the amount paid in for the costs of the commission then clearly the proper thing for 
the Court to do, if the party at whose instance she commission was issued, will not pay, 
is to make that amount costs of the suit and enter it in the decree, But it 
cannot be realized unless it is entered in the decree,” See Tadhin Proshad Singh v. 
Sardar Coomar Narayan, 10 O.W.N, 234 (236, 286), 

(23) Act Y of 1908. 

(24) See Sircar’s Civil Procedure Code, Vol. II, p. 1076; notes under 0. XXYI, 
r. 15, 

(25) Of the old Code (Act XIV of 1882) = B. 47 of the present Code (Act V of 1908) 

(26) Venkatanarasimhuluy, Ndra&mhamurii, 10 M.L.J. 241 (242). But see for 
, the present law B, ' 36 of the Code 'ol OMl Procedure (Act Y^of 1908) . 
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commissioner should bring a SHiii to recover his remuneration. It 
is not open to him to proceed by way of execution. (27) 


Sec. 9. Criminal Proceedings, Costs of, 

Gosis Incurred in prosecuticg ease in Criminal Court;, Suit; for« 

Cosfcs of criminal proeeedings in English Law. 

Provisions of the Cods of Griminal Procedure regarding eosts, 
fl) Oosis incurred in possession proceedings in Criminal Courts, 

(i) Provisions of the Code of Criminal Procedure regarding t.he same, 

(ii) Such costs to be awarded in the presence of parties. 

Such costs, for what purposes awardable—What should they include, 

(iv) Such costs not to be awarded on withdrawal of proceedings. 

(v) Such costs, when to be awarded, 

(vi) Such costs, if can be assessed and taxed by a succeeding Magistrate., 

(vii) Such costs not to be awarded after long interval and without notice, 
{viii) Such costs may be awarded by one order and assessed by separate 

order, 

(iz) Such costs refused by Magistrate— -No bar to civil suit— Not res 
judicata* 

(z) Betting aside order as to such costs. 

(zi) Eevisicn of order as to such costs. 

(xii) Suit to enforce such order as to costs, if lies In Civil Court, 

(2) Costs incurred in sanction proceedings. 

(3) Costs of attachment of property of absconding ofEender. 

(i) Costs of enforcing order for removal of nuisance and realization of such costs, 

(5) Costs incurred by way of Court fees on complaint. 

(6) Costs incurred by 'way of process fees In Criminal Courts. 

(7) Costs incurred in frivolous or vexatious accusations— Compensation for, 

(8) Costs of reference by Presidency Magistrate to High Court. 

(9) Costs, security for, in case of an application for transfer of criminal case, 

(10) Costs incurred by way of expenses of complainants and witnesses. 


(27) VenhatanamsimMiluY* Narasimhamurti, 10 M.L.L 241 (242). Shephard and 
Benson, JJ., said We agree that there would be no appeal in this case but for the 
fact that the commissioner set the Court in motion as if he were a party to the decree, 
and, therefore, cannot now be allowed to turn round and say that his application is not 
made under S. 244 of the Code, The order appealed against is clearly wrong. The order 
for payment of fees to the commissioner is not an order which can be executed at the 
instance of the commissioner as if he were party to a decree. The order ought to have 
provided for payment of the money into Court (S. 397) or it was open for the oommis- 
sioner to sue. We must reverse the order as one made without jurisdiction and with 
costs throughout.” Venhaianarasiinhtilu v* Narasimhamii,riit 10 M.L.J, 241 (242). 
W.B.— But see the present Coda of Civil Procedure (S. 36) which provides that 
**the provisions of this Code relating to the execution of decrees shall, so far as they are 
applicable, foe deemed to apply to the execution of orders,” ' • 
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mi Power of Gourt to. pay -.expenses or ocmpsrisation out: of fine, 
fl2| ' CoBtis of witness in orlmical oases, 

| 13 ) Oosis of adjonrement io- criminal oases. 

Costs inoiiiTacl in snceessfa.! defence of malicious prosecution. 

Costs against Grown, 

Costs unnecessaiilj incurred. 

Damages for medical. atten-danoe, ■ ■ 


■ A. SUIT will not lie to recover as damages the expenses incurred 
hj the plaintiff in' prosecuting the defendant in a Criminal Court.l^t 

Such a prosecution in the Criminal Court is a voluntary act of 
the prosecutor. He is not bound to proseciitCj and therefore cannot 
recover costs in that case. The prosecutor is not under any 
necessity to proceed against the' defendants in the Criminal 
Courts.V^) ' 

(I) S^aml hnam Y, Waml Bciml^ 12 A, 166 — 10 A.W.N. (1890) 19 ; followed in 
Chutamoni v. Baidya Nath, 32 0. 429 and Donia Teli v. Jagan Nath, 15 G.P.Ii.E, 129 
(ISO). 'Edge, C.J., said J— “ The plaintii prosecnfeed the judgment in a Criminal Gouri; 
for assault. The defendant! was convicted. The plaintiS in this suit sues the defendant 
-for, amongst other damages, the expenses which the plaintiS was put to in proseouting 
the defendant in the Criminal Gourfi. In. respect of that head of eiaim, Rs. 40 have 
been decreed. The defendant has appealed here on the ground that he is not liable for 
the expenses ol the prosecution or any part of them. Thera is a judgment of Mr. Justice 
Oldfield in the case of Bam Lai v, Tula Bam, 4 A. 97, which justified the Court below 
in decreeing those damages. My brother Straight and I have on previous oooasions 
dissented from that portion of the judgment of Mr. Justice Oldfield. I am clearly of 
opinion that the piaintiff cannot maintain his suit so far as that head of claim is 
conoeEned. The case of a defendant in a malicious prosecution bringing a civil suit 
against the prosecutor and obtaining as damages the expenses he was put to in defending 
himself on the criminal trial has no analogy to the present case. The same view has been 
held by my brother Mahmood and myself in the case of Ohandan v. Sumera, 7 A.W.N, 
(18S7) iOi. The appeal is decreed, the decree of the lower appellate Court is modified 
by decreasing the decree of the Court, below by Rs, 40, The plaintifi will have proportion- 
ate costs in the Courts below and the appellant will have to the -extent of his suooesa 
here and below.” Faml Imam v. Fazal Basul, 12 A. 166 (168) = 10 A.W.N, (1890), 19, 
See, also, Jodhi Bam v. Abdul Mian, A.W.N. (1893) 62 ; Bunnomali NundiY. MuffydaW: 
Byragi, 8 C. 710=11 C.L.E, 263, On the subjeot»matter of this chapter see Halsbury’s 
Laws of England, VoL IX, pp. 445'-“460 ; Mews Digest, Vol. lY, Oo!s, 1674, 1938—1950; 
Eoscoe’s Criminal Evidence, 13th Ed, by Herman Cohen, (1908) pp. 169, 204“208, 
287j 514. 615, 571; Ameer Ali’s Cede of Civil Procedure, 2nd Ed., pp, 89, 155; 
Prinsep’s Code of Criminal Procedure, 14th Ed. (1907), pp. 312, 313, 679““687 ; 
Marshall on Costs Chaps, XXXIX & XL, pp. 513“~663 ; Encyclcf/a^dia of the Laws cf 
England, 2nd Ed,, YoL lY, heading Costs, pp. 97— 104. Stephen’s History of the Cri- 
minal Law of England, (1863) Yol, I, pp. 497, 498. Bussell on Crimes, 6th Ed., 1896; 
Arohbold’s Oriiainal Law, 23rd Ed. 1906 ; Stone’s Justice’s Manual, 39th Ed., 1907 ; 
Odgers on Libel, 4th Ed., English Crowa Office Buies 1906, - 

, (%) Chura7mniv, Baidya Math NaihfB^ 0* 429 (430), following Faml Imam Y^ 

;; ‘[''Faml 12 A, 166. 


Costs 

incurred in 
prosecuting 
case in 
Criminal 
‘Court, suit 
for 


Xj''. ' .. COSTS 'm■■■:spECI.A1:J■^CASF^ ' „,38t 

■ . Similarly it was recently decided by the Judicial Gommis-. 

,sioiie.r's Court, of Central Provinces . that- a suit will not lie to' 
recover as damages the expenses' incurred . by ^the plaintiff in 
proseciiting the defendant in a Criminal Court/’i^' . . 

There is nothing to' prevent a person upon whom an assault has 
been committed from subse.qiiently suing do a Givi! Court to obtain 
da.mages in respect of such assault. But a suit w^ill not lie to 
recover as damages the expenses incurred by a plaintiff in prose- 
cuting the defendant in a Criminal Court ■ 

No suit will lie to recover costs incurred i,Q defending a 
criminal prosecution. The only way of recovering such costs is 
by a suit for damages for malicious prosecution Similarly no 
action lies for the recovery of costs incurred by a defendant in 
defending himself in a possessory suit brought against him' in: a 


[Z] Doma Tdi '^. Jagamath, !5 O.P.L.R. 129; dissentitig from Bajisid/zar 

V. Uambhagai^ i O.P.L.R* 13L The Court (Stanley Ismay, I.O.S.) said “The facts are 
very simple. The defendants were prosecnted by the plaintiS on a charge of commit- 
ting house- trespass under S. 448 of the Penal Code, Bach of the defendants was fined 
Es. 3 but no order was made by the Magistrate for payment of expenses or compensa- 
tion out of the fines. The plaintiff brought the present suit to recover Rs. 2D expenses 
incurred in the prosecution. On behalf of the defendant it was pleaded that such a suit 
would not lie and exception was also taken to certain items of the claim. The Court 
has found that if the suit is maintainable the plaintiff is entitled to recover from the 
defendants the sum of Rs, 3-8 0. The question referred to this Court is whether such 
a suit does or does not lie. I am of opinion that this question must be answered in 
the negative. ‘ It is a general principle that the right to costs must always be con- 
sidered as finallysettled in the Court where the question is adjudicated on, to which 
that right is accessory ; so that if any costs are awarded, nothing beyond the sum 
taxed, according to the rules of the Gcuet, can be recovered as damages; or if costs 
were expressly withheld .by an adjudication in the .partioular case, none would be 
recoverable by suit in any other Court ’ (Mayne on Damages p, 88). The cases in which 
a Court is not empowered to award costs form an exception to the rule (page 90). 
This is substantially the rule laid down by Mr. Justice Mahmud in Mahra^n Das v, 
Ajiidhia, 8 A. 452 which was followed in Kadir Bakhsh v. Salig Bamt 9 A. 474. It 
was no doubt held by the Allahabad High Court in Emn Lai v, Tula Bam^ 4 A. 97 
that a suit will lie to recover as damages the expenses incurred by the plaintiff in pro- 
secuting the defendant -in a Cnmiaal Court, and a similar view was apparently taken 
by this Court in Lskhraj Bamidhar v, Eambhagat, 4 O.P.L.R. 131, but the earlier 
Allahabad case was dissented from in Bazal hnam v. ^*azul Basul, 12 A. 166, in which 
it was held that a suit such as that referred to is not maintainable. I have no doubt 
as to the correctness of this view and my answer to the present reference is that the 
suit dees not lie.”" Doma Ttli v. Jagannath, 16 O.P.L.R, 129 (130). 

(4) Jodhi Bam Abdul Mian, 13 A.W.N. 62 (following Fasal Imam v. Bazal 
Easul, 12 A. 166). 

(5) Mahomedali v. Bayama^ 14 B. 100, 
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Maiolatdar’s Court- under Bombay - Act V of 1864 There .is- how» 
'e¥er an old ruling of the Allahabad High Court that “a Hindu father 
can maintain- a suit,, against a person who abducted his daughter 
while ■ under his protection, for the costs incurred in a successful 

prosecution of such abductor.’M?) 

At common law no provision existed empowering any Court 
to direct the payment, either out of public funds or by the parties? 
of the costs of any prosecution for a criminal offence. The right to 
indemnity for costs in criminal cases rests wholly on the legislation ; 
and it is to be noted that, from the nature of criminal proceedings 
which are in support of public justice and for the protection of the 
public peace, provision is, to a large extent, made for defraying, 
out of public funds, the costs of a prosecution and, to some extent, 
of the defence, instead of applying the ordinary provisions of civil 
proceedings as to party and party costs. (S) 

When any costs have been incurred by any party to a 
possession proceeding under the Criminal Procedure Code for 
witnesses, or pleaders’ fees, or both, the Magistrate passing a deci- 
sion under S. 145, S, 146 or S. 147 of the Code may direct 
by whom such costs shall be paid, whether by such party or by any 
other party to the proceeding, and whether in whole or in part or 
proportion. All costs so directed to be paid may be recovered as if 
they were fines, (9) 

The award of such costs must be in the presence of the 
parties (lO) exc^t when the original order under S. 145 of the Code 
contained directions in respect thereof.^^i) 

A Magistrate is not entitled to make an order under S. 148, 
except for the costs incurred for witnesses and pleaders’ fees or 
both. He cannot award costs on account of damages to crops. (^2) 

Proceedings under S. 145 of the Criminal Procedure Code were 
instituted with reference to Bibundli erected by the second party upon 




(6) Jalam Pmja v. Kkoda Javra, 8 B.H.O, (A.O.J.) 29, 

(7) Earn Lai v, Tula Ramt 4 A. 97 = 1 A. W,N. (ISSi) 14Bs«6 Ind. Jur, 48B, disssnt-- 
ed from in Fazal hnam v, Fazul BasuU 12 A, 166 {163} and noli followed in Do^na 
Teli V. Jagannath, 15 G.P.L.B, 129 (130). 

(8) Eucyolop^dia of febe Laws of England, VoL IV, 2Dd edition, pp, 97 (98), 

(9) Sea Onminal Procedure Code (1898), S. 148 (3). 

(10) Empress v. Torntjuddif 24 0. *757. 

(U) (Bi<i.) - V''.- 

fl2) Brayag Mahaton v. Qdbind Jiahaion, 82 G. 602 (604) =9 O.W.N, 862«2Cr. 
052., ' . ' - 


X.] 
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land claimed .both by the first and second parties. ' The , Magistrate 
treated the, case as .if it .were solely.' one of title and,- made an order 
directing the removal of the bimdh, and he farther awarded one of 
the parties, Es. 50 for the damage done to his cropS' as well, .as for 
costs in the case. Held that the entire order was illegal and should, 
be set, aside, including the order as to costs 

Under cL 3 of S. 148, the Magistrate' has no iarisdiction, 
to include in costs, the penalty on a document not properly 
stamped. 

Additional costs incurred for extra fees and travelling and 
other expenses of a like nature incurred by reason of bringing 
pleaders or counsel from a distance ought not to be allowedd^S) 

A Magistrate in whose Court a complaint was pending for two 
years, passed an order directing the complainant to pay costs to the 
accused and a witness. On a subsequent date he dismissed the com- 
plaint, and in that made another order in the absence of the 
complainant directing him to pay costs to the accused, held that* 
the first order was a proper one having regard to the wude provisions 
of S. 344 of the Code of Criminal Procedure ; and that the second 
order purporting to have been passed under S. 250 was bad inasmuch 
as no opportunity was afforded to the complainant of objecting to 

the order. 06) 

(13) Prayag Mahatonv* Gobind Mahaion, 32 C. 602 = 9 G.W.N, 862 = 2 Cc, L.J, 

562. , 

(14) Tmnmalagiinta Koiiah v. Popuri Peddanna, 13 M.L.T. 224 = 19 Infl. Gas. 306= 
14 Or. L. J. 210. 

(15) Bajendra Narain Boy v, Malmned Arzmiand Khan, 9 G.W.N. 887 = 1 C.L.J. 
331. Henderson and Geidfc, JJ., said: — “ A wide discretion as to costs is given to a 
Magistrate by S, 148 (3) and nnder the present Code this Cocirt has no power in revi- 
sion to interfere with his exercise of that discretion. Our attention has been drawn to 
the fact that out of the sum of Rs. 3,646, Rs. 2,000 represent fees at the rate of Rs. 200 
par day paid to a pleader brought from Faridpore to the District of MaMah where the 
disputed land is situated and where the enquiry took place. Moreover the costs said 
to have been incurred included 4 days’ travelling and other expanses paid to that pleader. 
We desire to point out for the guidance of Magistrate that in our opinion additional costs 
incurred for extra fees and travelling and other expenses of a like nature incurred by 
reason of bringing pleaders or oounsol from a distance ought not to be allowed. Other- 
wise a rich party by the employment on high fees of pleaders or counsel from a distance 
might have the efiaofe of preventing a poorer party taking part in the proceedings lest he 
might, in the case of an adverse finding, have to pay an enormous bill of costs incurred 
by his opponents. We are not in a position however to disturb the order as to costs in 
the, present case.” Bajendra Narain Boyv* Mahomed Arzufmnd KhaUi 9 G.W.N. 887 

(16) Gukari Dstl r, Qmga Bamt 9 Atli j. 17p=«U Ihdi Oas* 652«*1B Or* DJ, 268* 
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An order allowing proceedings- ' initiated under ' S. 145' of 'the 
Griininai Procedure Code to be withdrawn, is not a '‘decision” witliin 
the meaning' of that section, and an award of costs to the coiinter- 
petitioner under S. 148 is illegalJi'?) 

In the usual course an award of costs should almost invariably 
be contemporaneous with the decision as to the main question.' A 
different course should be pursued only when the circumstances of 
the case really require the postponement of the disposal of the 
question of costs, and no order- in the matter should be passed, 
except within a reasonable time after the disposal of the principal 
subject and in the presence of both the parties. 

The intention of S. 148 would seem to be that an order for, 
and the assessment of, costs should be made at the time of the 
original order and in the presence of parties. 

Only the Magistrate who passes an order under S. 145, 146 or 
147 of tbs Grim. Pro. Code, can decide by whom the costs of the 
proceedings are to be paid but the amount of the costs may be 
assessed by his successor. Held further, that an order for costs 
should as a rule be made at the time of passing the order under 
S. 145, 146 or 147, Grim. Pro. Code, when the facts are fresh in the 

mind of the Magistrate. 120) 

(17) NarasimliacMnar v. Pillannat 9 Ind. Gas. 289-9 M.L.T. 324 = 12 Or. hJ. 49, 

(18) Vythianada Tamhiran v. Mayandi Ghetiy, 9.9 M. 373 (375) = 4 Gr. LJ. 232, 
followiDg Queen-Empress v. Tomijuddi, 24 0, 757 ; Qiridhar Chatter jee v. Eradullah 
NashaTi 22 0, 384 ; Binoda Sundari v. Kali Kristo PaZ, 22 0, 387. 

(19) Queen- Empress V. Tomijuddi, M G, 757(759), Tbe meaniug of the words “ at 
the time *’ in 24 C. 757, is, while the same Mag-istrata is still sitting and the parties are 
able to appear before him. Bansi Singh v. Mohamed Ahhar, 15 G.V/.N, 811 = 11 lod. 
Gas. 144 = 12 Or. L,-J. 376, See, also, 3 Mas Kuar v. Baghwaj, 13 O.G. 66 = 5 Ind, Gas. 
943 = 11 Or. L.J. 335. 

(20) Kaar Thakurainv. Baja Raglmr&j Bahadur Singh, 13 0.0. 66 (67). 
The Court (Ghamier. J.C.) said S. 148 (3) provides that “ when any costs have been 
incurred by any party to a proceeding under this chapter for witnesses or pleaders ’ 
fees, or both, the Magistrate passing a decision under S. 146, 146 or 147, may 
direct by whom such costs shall be paid, whether by such party or any other party to the 
proceeding, and whether in whole or in part or proportion.” The question of the costs 
o! a proceeding is always treated as one which the Court or officer who conducts the 
proceeding is best fitted to decide. In awarding costs, the Gourt may properly take into 
consideration various matters, such as the conduct of the parties which may not be 
easily, if at all, asoertained from the record. The words “ The Magistrate passing a 
deci.sion ” apply literally to the Magistrate who actually passed the order under S. 145, 
146 or 147 and to no other, and I see no reason why we should give them any other 

; meaning. Mas Kuar Thahurainv* Baja Baghuraj Bahadur Singh, 13 0.0, 66 at 69 
=5 Ind. Gas. 943 » 11 Or. L'J, 33.5» 
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Where a Magistrate ' passed an. order for oosts but' did not state f?i}. Suob', : 
what the amount was to^ be, ,his successor in office, had no jurisclic* fee^asseasS^ 
’tioii. to assess the cost more than two years .after the date'of the ^axed by 
.order for, payment of costs. W ' Maglateak. 

Where the Magistrate who passed the decision under S. .'liS, , .. ‘ ■■ 
had already awarded the costs, it is not necessary that the costS' 
should be assessed or taxed at 'the time of the decision or by ' the 
' same officer who decided the case. ( 22 ) 

When there was an order to pay costs under S. 148 by the ' 
Magistrate deciding the case, another Magistrate has jurisdiction to 
assess the amount of the costs. (23) 

The award of costs under S. 148 should be made by the 
Magistrate at the time of giving his decision ; unless for any reason 
the consideration of the matter is reserved for any future stage pf 
the proceedings, (2^) in the same manner as under S. 218, Oiv. Pro. 

Code, (25) 

It has been held in a recent case by the Calcutta High Court 
that though a Magistrate did not himself pass the order under 
S. 145, he still has jurisdiction to assess costs. (26) 

In proceedings under S. 145, Grim. Pro. Code, the Sub-Divi* 
sional Magistrate passed a final order directing the counter- peti- 
tioners, among other things, to pay the petitioner’s costs. Within 
three days after the order, two memoranda for taxing costs were 
put into the Court by the petitioner. The Magistrate passed an 
order directing the inclusion of the costs. But through some 
negligence in the Magistrate’s office, costs were not actually taxed. 


(21) Bhojal Sonar v. Nirhan Singh, 21 0, 609 (61i); but see Giridhar Chatter jet v. 
Ehadullali, 22 G. 38^ ; nob followed in Vythinadav, Mayandi, 29 M. 373 ; see hereon 
Er$had Ali Khan v. Saroda, 23 C. 37. Iklas Kuar v. Eaghuraj, 13 O.C. 66«5Ind, Gas. 
943 = 11 Or. L.3.335. 

(22) Giridhar, Ohatierjee v. Ebadullah, 22 0. 384 (386), The Court (Beverley, il.) said : 
— “ The provision in question is of a quasi civil character, and indeed, the language of 
the section appears to have been borrowed from S. 219 of the Code of Civil Procedure 
(Act Xiy of 1882), and it is not necessary in civil oases that the costs should be assessed 
or taxed at the time of the decision, or by the same officer who decided the case.” 

(23) Ershad Ali Khan v. Saroda^ 23 0. 37 (39) ; following Giridhar Ohatterjee v. 
EbaduUah, 22 G. 883 and not following Bhojal Sonar v. Nirban Singh, 21 0. 609, 

(24) Bimda Sundari v. Xali Kristo Pal Ohowdhry, 22 G. 387 (391). 

(26) Aot XIV of 1882 = 0. XX* r. 6 of Act V of 1908 (the present Code of Civil 
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Nearly three years later, the petitioner’s son applied to the Magis- ; 
trate’s snccessor-in-office for costs being assessed, the petitioner 
having died in the interval. The son’s application w^as ; rejected.' 
that the application by the son is sustainable 'and he"is , 
' entitled to have the costs assessed,- The Code of Criminal Pro™ 
cednre. contains no. special provisions for bringing .on - record: 
representatives of the deceased parties. All that the Oourt has 
to see is that the appeal or application has not abated by reason 
of the death of one of the parties. Held, also, that the successor 
of the Magistrate who decided the case has jurisdiction to assess 
the amount of costs. His Lordship, Sadasiva Iyer, J., said:—* Courts 
should always lean in favour of that view of the law which would 
enable a party who has got an order in his favour to obtain the 
fruits of that order, and not in favour of highly technical objections 
which render the Court’s order infructuous and a mere piece of 
waste paper. Courts have power within reasonable limits to invent 
rules of procedure for this purpose, when the Legislature has not 
enacted such rules, unless the Legislature prohibits them from 
doing so.”(27) 

{vii) Sueh An order awarding and assessing costs made three months 

be^awarded original order without allowing all the parties affected an 

alter long opportunity to appear and show cause, is bad. (28) 

interval and ^ 

witbiout 

notioe. 

(viii) Sooh In this case, the Magistrate, in his order made under S. 145, 
directed that the petitioners should bear the costs of the other side, 
oneoraet anabut he did not specify the amount. He fixed the amount in a 
supplementary order, after a memo of costs was filed and both 
parties were heard on the matter. Held, that this procedure is not 
illegal. The Magistrate’s order directing payment of the costs of 
the other side was a sufficient compliance with the requirements of 
the law. There is no reason why the actual amount should not be 
subsequently assessed, as is done in civil cases. (29) 


assessed by 


order. 


(k) Such The order of Magistrate refusing costs to a witness incurred 

by^Magtoteby ™ appearing and giving evidence in a proceeding under 

—No bar to ■ ■ 

^ Gml suit — - - - - ■ ■ 

Hot res (2T) SubUah Servai v. Chokhalinga Thman^ 16 M.L,!!:* 248®= (1914) M.W.k. 790 

judiaata, =27 M.L.J. 613=15 Ot. L.J. 676«25 Ind. Cas. 1004. 


(28) Queen-Empress v.* Tomijuddi, 0. 767 (759). 

(29) In the matter oi AmmiredM, U M.L.T.195 = (1918) M.W.N. 771 » 

■170»14 0i.Ii.J.670.., ■ '• 


i21Ind. Oas. 
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S. 145 arid referring him to a Civil Court, will not operate as res 

indicata 'm h&n: of a suit in the Civil Court for such costs. iSO) 

A Magistrate who passed an order as to costs has no power to (x) Setting 
set it aside without giving notice to the opposite party. trsnohcosts! 

The High Court, sitting as a Court of Eevision, cannot, by the'lxi) Revision 
terms of S. 435 (3), considerthe order as to costs passed under 
S. 148 (3) of the Code of Criminal J’rocedure. ^ 32 ) 


A wide discretion as to costs is given to a Magistrate by 
S. 148 (3) and, under the present Code, the High Court has no 
power to interfere with his exercise of that discretion. (33) 

When costs allowed are within the scope of this section, the 
High Court will not interfere on the ground that they are neither 
excessive nor deficient. (3^) 


(30) Nemai Ohandrav. djahar, S GM.'S!. ITS ; but see, also, fforbes v. Eayes, 
11 C.W.N. coiriii, noted in/m. 

(31) Dilbasi Koer v. Deorati Eoer, 10 O.WeN. 1030 (1031)«i Or. L.J. 171. 

(32) Mussammat Gulah v. Triloh Bhagat, 4 Journal portion, p. Ixxziii. *riiis 

was a tula, obtained on the 8fch December 1899, to show cause why an order of the 
Deputy Magistrate of Jamui, Monghyr, passed on the Uth August 1899, should not be 
set aside. The facts of the case material to this report were as follows On the 30th 
January 1899, the Deputy Magistrate of Jamui drew up a proceeding under S, 145 of the 
Oode of Criminal Procedure making certain persons the 1st party and certain others^ 
the second party, and copies of the proceedings were served on both the parties. On 
the matter coming on for hearing, the Deputy Magistrate, on the 14th August 1899, 
made an order declaring the 2nid party Trilok Chand and Bam Dulari Bhagat to be in 
possession of the property in dispute and forbidding all disturbance of such possession 
until they were evicted in due course of law, : He ordered that the costs for witnesses 
and pleader’s fees incurred by the 2nd party be paid by the 1st party, Subsequently on 
the 29th August 1899, the said Magistrate assessed the costs at Rs. 666-9'6 pies, Against 
the order of the Deputy Magistrate the petitioner moved the High Court and obtained 
this rule, and it was contended that the Deputy Magistrate added new parties to the 
proceeding, which he had no power to do and that the order as to costs should be modi- 
fied as the costs awarded were excessive. In shewing cause the opposite party contended 
that so far as the parsons in whose favour the order had been made were concerned, they 
were made parties when the proceedings were drawn up. Further it was urged that the 
High Court could not, sitting as a Court, of Revision, revise an order made under 8. 148, 
Grim. Pro. Code, by reason of S, 435 of the Code, Held— -That the High Court is 
debarred by the terms of cl, (3), S, 435 of the Code of Criminal Procedure from 
considering the matter as to costs passed under S. 148 of the Code, That the order has 
not been made in favour of persons not originally on record, Mimammat Gulah v, 
Triloh Bhagat, 4 O.W.N. Journal portion, p, Ixxxiii. 

(33) Eajendra Narainv. Mahomed Armmand, 9 C.W.H. 887 (888) = 1 C.D.J, 381 
= 2 Or, L,J, 408. But see Peddanna v. Tummala, 13 Or, L.J, 297- 

(34) Bami Singh v. Mohamed Ahhar* 15 O.W.H* 811-11 Ind. Oas, 144*12 Or.,L. 

J. 876,,. An order for assessment under- 8,^ .Criin, . Pro. Oode, '■ does not 

become illegal simply becauseit waa nuimado thA^time .of pronouncing mdgmant in 
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The jurisdiction of a Magistrate ' tO' award costs under ' S. 148, tS);" 
is limited to the costs mentioned .therein. The' section', does .nO't': 
permit him to gi¥e any direction in respect of other costs which might 
be admissible under the much wider pimusions ' of the Criminal 
, Procedure Code, as costs incidental to the proceedings. The Magis- 
trate caimot deal with such other costs by reason of S., 44 (3) of the. 
Stamp Act. Where a Magistrate awards such other costs, it; is' 
open to the High Court to interfere in revision. (^5) 

The plaintiff sought to recover the expenses incurred by him 
in connection with a case under S. 145 of the Criminal Procedure 
Code, The Courts below held that the suit was not maintainable. 
The plaintiff appealed to the High Court and contended that there 
having been a tort committed by disturbance of the possession of 
the plaintiff’, the plaintiff must be entitled to an action by way of 
damages for expenses to which he was put by reason of such tort. 
Held — Where a Court of competent jurisdiction orders or refuses 
costs no separate action will lie. Held also— A mere delivery of a 
possessory order by a Criminal Court under S. 145, Criminal 
Procedure Code, does not necessarily predicate any tort on the part 
of either of the parties but merely indicates that if they approached 
each other to claim possession there might be a danger of a breach 
of the peace. (36) 

In an enquiry for the purpose of S. 195, Criminal Procedure 
Code, there is no authority for granting costs. (37) 

ibfl proceeding under Ss. 145,146, or 147, Orim, Pro. Code, The order will be good, 
tC it is made within a reasonable time while the same Magistrate who decided the pro- 
oeeding is sitting and the parties are able to appear before him. Bami Singh v. Say ad 
Mahomed Ahhar Ali Khan, IS C.W.N. 8X1, referring and explaining Benoda Sundari 
Ohowdhurani v. Kali Erishto Paul Chowdhry^ 22 C, 387 ; and Queen-Empress v. Toml- 
juddi, 24 0. 757. 

(35) Peddannav. Tummala, 13 Or. L.J. 297 — 13 M.L.T. 224 = 14 lod. Oas. 761 
(distinguishing Rajendra Narain y, Mahomed Arzmnand, 9 C.W.H. 887 = 1 O.L.3^, 331 
= 2 Or. L.J. 408). 

(36) Fofhes v. Bayes, 11 O.W.N. oolxiii, following Maharam Bass v. Ajudhia^ 8 A, 
452 and Kadif Bahsh v. Salig Bam, 9 A. 474 and distinguishing Nemai Chunder 
Ghose V, Ajahar Chowdhuryi 8<D.W.N. 178. 

m) Kga Tha TFiw v. Nga San, 20 Ind. Cas. 406=U.B.H. 1913, 166 = 14 Gr.L.J, 422. 
(The Court said in the course of the judgment The Judge appears to have treated the 
.inquiry preliminary to the granting of sanction as if it were a civil suit itself between 
tha applicant and respondent, and has not merely allowed the respondent to be examined 
and cross-examined upon oath; but has required the respondent to pay the costs of the 
inquiry. It is clear that although the respondent is not upon his trial upon a crimi- 
nal charge, in being required to show cause way he should not be criminally prosecuted, 
he is; in tha position ’of a .person' Accused of oomujitting an of enoe. His examination, 
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It is iiBproper t» 0 /M?ard co'sts,-'to. a person' whovappiies. te 
sanction to ■ prosecute under S. IQ'S, CriiiiiGal Procedure Code, 

■ 'No 'order as io costs can be made either in 'favour of or- against 
the' applicant for sanction for 'prosecution under' S. 195 'of the,. Code ' , 
of Orimmal Procedure. 

Where the property , of an absconding 'offender has' 'been. { 3 ),'ooais,,oi..„ 
attached, or attached and sold 'by the Magistrate the costs of of p 

attachment and sale may be deducted from the sale, proceeds, or of abscoodiog.. 
Otherwise satis'fied^ before restoration of the property or the 
proceeds under S. 89 of the Criminal Procedure Code. 

When an order for the removal of a public nuisance has ii) Oosfes of 
been made absolute under S. 136, S. 137 or S. 139 of the CodeorS® 
of Criminal Procedure the Magistrate shall give notice of the of 

to the person against whom the order was made, and shall further realization of 
require him to perform the act directed by the order within 
time to be fixed in the notice, and inform him that, in case of 

therefore, should not be on oath, nor should he be cross- examined, but any questions 
put to him should be put with the object of enabling him to explain the ciroumsfeanoes 
which appear to require explanation. Nor should the respondent be required to pay 
the applicant’s costs. Though the inquiry is held by the Judge in his capacity as such, 
when the offence is committed in a omi Court, the inquiry is for the purposes of 8. 195, 

Code of Criminal Procedure, and there is no authority for granting costs.” NgaTha 
Win V. Nga San, 20 Ind. Gas. 406 (408) = U.B,R. 1913, 166 = 14 Cr. L.J. 422. 

(38) Krishna Proshad Mandal v, Bahindra Nath Dinda, 13 Ind. Gas. 99 = 13 Or. L. 

J. 6, The Court said in the course of the judgment : — “A proceeding under 8- 195 of the 
Criminal Procedure Code ought not to be treated as a proceeding between private parties. 

The person who applies for sanction presumably does so in the interests of the adminis- 
tration of public justice, and if that be his real point of view, he cannot very well 
claim costs from the party against whom be obtains the order. Besides, the grant of 
sanction does not establish the guilt of the person against whom the order is made ; 
if ultimately it transpires that the person is innocent, the order for payment of costs 
by him to the party who obtained the sanction cannot very well foe justified,” Krishna 
Froshad Mandal v. Eabindra Nath Dmda, 13 Ind, Gas. 99 (101) = 13 Or, L. J. 6, 

(89) Bishm Das v. Eahmat Khan^ 5P.R. 1915, Or, 

(40) See 8. 89 of the Code of Criminal Procedure (Act V of 1898) which runs as 
follows If, within two years from the date of the attachment, any person whose 
property is or has been at the disposal of Gi-overnment, under sub-8. (7) of S. 88, 
appears voluntarily or is apprehended and brought before the Court by whose order 
the property was attached, or the Court to which such Court is subordinate, and proves 
to the satisfaction of such Court that he did not abscond or conceal himself for the 
purpose of avoiding execution of the warrant, and that he had not such notice of the 
proclamation as to enable him to attend within the time specified therein, such property, 
or, if the same has been sold, the nett proceeds of . the sale, or, if part only thereof has 
been sold, '4he nett proceeds of the sals and the. residue, of. the property, shall, .after 
satisfying thereout^all costs ihourrod In; oohsequenoe hi the, Attachment, he delivered’ to 
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(6) Oosfca - 
inoorced by 
way of Gourfc- 
fees on 
complaint. 


disdbeiiencej, he will be liable, to the peoaity, provided', by, ,S.', 188, of 
.theTndian Penal Code.,' If, such 'act ,is not performed withinthe 
time fixedj the Magistrate may cause it to be performed, and. may 
recover 'the costs of. performing it, either by the 'sale of any 
building, goods or other property removed by his ' order, or . by 
the distress and sale of any other moveable , property of such 
person" within or, without the local limits of such Magistrate's 
j*urisdiction/’(^^) 

A petition of complaint of a non~cognizab!e offence or of wrong- 
. ful confinement or wrongful restraint shall bear a stamp of eight 
annas.(^2) And if the complaint of such an offence be not by written 
petition, the complainant shall pay a fee of eight annas on his exami- 
nation by a Magistrate, that is to say, before issue of process. The 
Magistrate however is competent to remit such payment. (^3) 

A complaint of a public servant as defined by the Indian Penal 
Code, and a complaint made to a police officer, the head of a 
village, or the village police in the Presidencies of Madras and 
Bombay are exempted from such payments.(^^) 

A complaint of a cognizable offence unless it be of wrongful 
restraint or wrongful confinment requires no Court-fee. 

If the accused has been convicted of a non-cognizable offence 
or of wrongful confinement or of wrongful restraint, the Court shall, 
in addition to the penalty imposed on him, order him to repay to the 
complainant the fee paid on his application or petition, vu,, eight 
annas, or the 'same amount paid on his examination ;{^5) and, when the 
complainant has paid fees for serving processes, also the amount paid 
therefor ; all such fees are to be realised as if they were fines impos- 
ed by the CoiirtJ^S) 

(41) Sae S. 140 of the Code of Criminal Procedure. 

(42) Aofc VII of 1870 (The Court Fees Act), Soh, 11, Art. I, and g, 18. 

(43) Ibid, 8. 18. 

(44) Act VII of 1870 (The Court Fees Act), Soh. II, Art. I, and S, 19, ols, xvi, xvii. 

(45) Court Fees Act, 1870, S. 18. 

(46) Court Fees Act, 1870, S. 31. The following from Mr. Stephen's History of the 
Criminal Law of England may also be noted in this connection *At one time in the 
History of English Criminal Law the whole business of originating and conducting 
prosecutions was left in private bands and so gave to the whole procedure its character 
of a private litigation. One circumstance that followed from this was the fact that till 
about a century ago private persons had to pay all the costs of every prosecution. ** This 
was complained of by Lord Hale. (Quoted by Fielding.) ‘*It is,’* he said, 
** a great defect in the law,, to give Courts of justice no power to allow witnesses against 
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v : If the accused has been sentenced, to fine;, the Magistrate may, 
when 'passing ]\idgme.nt, order the whole or any part of the'-, fine 
recovered to be applied, to) .to defray the expenses properly^inciirrei 
by the proseciitioo, .and (6) in compensation for the injury ■ cansei 
by the offence committed wihere substantial compensation is, . inthe 
Magistrate’s opinion', i^ecoverable by a civil suit. 


' S. 20.4, sub-S. 3 , of the Code provides that : " . (6|; Oosts ^ 

When by any law. for the time being in .force 'any process- ■ 
fees or other fees are payable, no process shall be issued I 

the fees are paid, and, if such fees are not paid within a reasonable Oourtis. ' 
time, the Magistrate may dismiss the complaint. 


onminals their charges therein, to their great hindrance and loss,” (Fielding’s Works, 
Vol. X, p. 371-72.) Fielding in his essay on the causes of the increase of robberies, repeats 
and enforces this complaint. The extreme poverty of prosecutors, he says, is one cause 
of the escape 0 ! ofienders, “ This I have known to be so absolutely the case that the poor 
wretch who hath been bound to prosecute was under more concern than the prisoner 
himself- It is true the necessary cost on these occasions is extremely small ; two 
shillings, whioh are appointed by Act of Parliament for drawing the indictment, being, 
I think, the whole which the law requires, but when the expense of attendance, gene- 
rally with several witnesses, sometimes during several days together, and often 

at a great distance from the prosecutor’s home are summed up, and the loss 

0 ! time added to the account, the whole amounts to ap expense whioh a very poor 
person already plundered by the thief must look on with such horror that he 
must be a miracle of public spirit” if he prosecutes. The first scheme for the 
remedy of this evil was (a list may be seen in Chitty’e Grimioai Law, 821-24), to 
provide by statute rewards for successful prosecutions. But this system was replac- 
ed by a more reasonable one authorizing the Court to order payment of costs in 
cases of felony. Several statutes dealt with this subject successively. The first 
statute of importance was St. 18, Geo. 3, 0 . 19 (A.D, 1778) whioh was followed by 
St. 58, Geo. 3, c. 52 — (A.D 1818.). The Acts now in force on the subject are St. 7, Geo, 
4, 0 , 64, St. 14 & 15, Vic. 0 . 55, and the (St, 24 & 25, Vic, cc. 96, 97, 98, 99, 100) five 
consolidation Acts of 1861. The result of these statutes is that the Court may allow 
costs to prosecutors in all oases of felony, and in all common cases of misdemeanour. 
The legislation on the subject is scattered, cumbrous, and in some points caprioious, 
as the misdemeanours in respect of whioh costa may be given are chosen without much 
reference to principle, it would, however, be foreign to our purpose to go into minute 
detail on the subject.” See Stephen’s History of the Criminal Law of England (1883), 
Yol. I, pp. 498. 499. 

(46-a) S, 645 of the Code of Criminal Procedure (Act Y of 1898). 

(47) See S. 204 of the Code of Criminal Procedure. With regard to process fees in 
criminal oases see the rules and orders collected in Annadurai Iyer’s Code of Criminal 
Procedure, 2nd.Ed., 1905, Yol. II, Appendix Q, pp. Ixii— ixvi. “Ho process oan issue 
unless the necessary fees have been paid, and if, after an order for the issue of process, 
such fees are not paid within a reasonable time, the Magistrate may dismiss the com- 
plaintk If the complainant does not take out process against all the persons accused, 
any one of them may appear voluntarily and insist either that the, complaint against 
him shall be proceeded with or dismissed. (In re L^shmatk Gomnd Nirgude, 
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If, ia any case instituted -by; complaint as defined in the. Code, 
of Criminal Procedure, or upon information given to a police-officer 
or to a Magistrate, a person is accused before a Magistrate of, any' 


compeoBation triable by a Magistrate, and the Magistrate by whom , the 


case is heard discharges or acquits the accused and is satisfied that 


•B. 552, ) The following scale of faes^ for processes to compar the attendanoe ' 
of persons accused in noii‘Cognizable oases have been prescribed under, the Court 
Fees Act (VII of 1870) i—In Bengal and in Assam a fee of eight annas is charged 
for a summons in respect of one person or the first two persons residing in .fe,he 
same place, and four annas for every additional person named therein, , , (Gal, 
Gaz, 1879, p. 304, Assam Gaz. 1879, p. 596 1 Rules, &o., p, 115) and one 
rupee is charged for a warrant, and in Bengal, in certain districts, an additional lea of 
one-fourth is charged, if the process is to be served or executed at a distance of more than 
twenty-five miles, and one-half, if at a distance of more than 50 miles, from the issuing 
Court. In Madras, a fee of eight annas is chargeable for a summons, and an additional 
fee of four annas for each additional defendant, if applied for at the same time, and if 
he is resident in the same neighbourhood, and twelve annas for a warrant of arrest. 
But if the process has to be served or executed within a distance of six miles from the 
Court house, only half rates are chargeable. Ferry charges are also to be paid. (Mad. 
Gas. 1890, Parti, p. 64; Rules, &c., No. 1.) In Bombay, incases under Chapters 
XIX (Criminal Breach of Contract of Service), XX (Offences Relating to Marriage), and 
XXI (Defamation), Penal Code, a fee of four annas is chargeable -for every summons and 
one rupee for every warrant of arrest, and half rates for processes in other eases. The 
fees in the latter class of oases may be remitted, if the Court is satisfied that the 
complainant has not the means of paying them. (Bom. Gaz., 1874, p, 580.) In the 
United Provinces, a fee of four annas is charged for every summons in respect of one 
person or the first person, and two annas for every other person, and double such rates 
for a warrant of arrest, and the Court has power to remit, as already stated in regard 
to Bombay (All. Rules, &o.. No. 9.). In the Punjab, the rates of fees for a summons 
and warrant of arrest vary according to the class of the Court issuing it, one fee being 
payable for the first four processes, and an additional fee for each additional process, 
not exceeding a certain sum ia the aggregate. The ordinary rate is four annas for a 
Summons in the Court of the Tabsildar, and eight annas in the Courts of other Magis- 
trates, and two rupees for a warrant of arrest, (Pan. Bk. Cir,, p, 496), In the Central 
Provinces, the same rates are chargeable for a summons and warrant of arrest as in 
Bengal, and discretion is given to remit such fees in whole or in part, if the Magistrate 
is of opinion that the complainant is unable to pay such fees. (Central Pro. Gaz*, 
1887, Part I, p. 43.) In Burma, a fee of one rupee is chargeable for a summons and 
two rupees for a warrant of arrest of an accused, and when the process has to be served 
or executed by travelling by boat, these fees may be increased by one-quarter. The 
same discretion of remitting suoh fees is given as ia Bombay. (Lower Burma Cir., 
para 225.) It may be observed that some of the rules issued apply to processes in 
cognizable oases. The Court Fees Act (VII of 1870), S. 20, cl. ii, however, gives 
power to prescribe such fees only in non-oognizabla cases. The High Court, Sessions 
Judge or District Magistrate may order further inquiry to be made into any complaint 
which has been dismissed under 8.204 (3) for non-payment of Court-fees-- (S* 487). 
On conviction of the accused, ha may he ordered to pay such fees in addition to any 
sentence passed (S*. 81 (ili) Court Fees,, Aofc),- and the amount if not paid is recoverable 
r>'-' as a fine.” See Prins6p^'s.Codr;Of Criminal Procedure, I4th Fd,, 1907, • 

‘ : JStolis under S. .204, p. 256. 
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accusation, against liini was frivolous or vexatious^, ,'the Magis- , 

' trafee may, in Ms discretioii,, by his . order of discharge or acquittal^ 

.direct ..the person upon whose complaint or information .the 
accusation, was „ made to pay to the accused, or to. each of the' 
accused where there are more than one, such compensation, not ' 
.exceeding 'fifty rupees, as the Magistrate thinks fit : Provided, that^ . 

. before, making any such direction, the Magistrate shall— (a) record ,'; 
and .consider any objection which the complainant' or informant' may ■ ■ 
urge against the making of the direction, and (b) if the magistrate 
directs any compensation to be paid, state in writing, in his order, 
of discharge or acquittal, his reasons for awarding the compensa- 
tion. Compensation of which a Magistrate has ordered payment 
shall be recoverable as if it were a fine: Provided that, if it 
cannot be recovered, the imprisonment to be awarded shall be 
simple, and for such term, not exceeding thirty days, as the 
Magistrate directs.(^s) 

On the subject of reference to the High Court and the costs 
of such reference the Code of Criminal Procedure provides as follows : 

“ A Presidency Magistrate may, if he thinks fit, refer for the (8) Costs of 
opinion of the High Court any question of law which arises PresSe°noy^ 
in the hearing of any case pending before him, or may 
judgment in any such case subject to the decision of the High 
Court on such reference and, pending such decision, may either 
commit the accused to jail, or release him on bail to appear for 
judgment when called upon. 

When a question has been so referred, the High Court shall 
pass such order thereon as it thinks fit, and shall cause a copy of 
such order to be sent to the Magistrate by whom the reference was 
made, who shall dispose of the case conformably to the said order* 

The High Court may direct by whom the costs of such reference 
shall be paid, 

When an accused person makes an application under S. 526, (9) Costs, 
Criminal Procedure Code, for transfer of a criminal case, the High inTase of an 
Court may direct him to execute a bond, with or without sureties, 
conditioned that he will, if convicted, pay the costs of the prosecu- of Criminal 
toxpi) 


(48) See S. 250 of the Code of Criminal Frooeduse (Act Y of 1898). 

(49) See S. 432 of the Coda of the Criminal Procedure (Act Y of 1898) * 

(50) Bee S. 433 of the Coda of Criminal Procedure (Act Y of 1898). ^ 

(51) See S, 526 ci. j5) of the Code of Criminal Procedure (Act Y of 1898)* 
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Subject' l 50 ' any rules(32):ixiade by' the Local' Grovemine'n^ 
previous ■ sanction of the Governor General ' .."in. .Council', 

witnesses. : — - - — - 

(o2| The Miowing mles are in force in Bengal (See Gal. Gaz. 1896, Part I, p. 648). 
The Griminal Courtis are authorised to pay, at certain specified rates (for which see 
P^03ep^s Code of Oriminai Procedure, 14th ed,, 1907, pp. 679 -*-687) the expenses (u) of 
complainants or witnesses, whether for the prosecution or for the defence, (Mad. Buies 
&o, No. 117) in cases in which the prosecution is instituted or carried on by, or under 
the orders, or with the sanction of, the Government or any Judge, Magistrate, or other 
public officer, or in which it shall appear to the presiding officer to be directly in further- 
ance of the interests of the public service ,* and fAU. Buies, &o., No. 34) in all oases 
entered in column 5 of Sab. 2 appended to the Criminal Procedure Gode, as not bailable; 
and (5), of witnesses in all oases in which they are compelled by the Magistrate of his 
own motion to attend under the provisions of S. 540 of the Gode, If a witness is sum- 
moned at the instance of the complainant or the accused under S, 244, his expenses 
shall not be withheld from him except on the ground of failure to do his duty as a 
witness when summoned. As a general rule, the allowances to be paid to complain- 
ants and witnesses shall be a diet allowance calculated at the following rates : — (for 
which see Prlnsep’a Gode of Criminal Procedure, 14th Ed., 1907, pp. 679—680). In 
addition to the above, charges for toll at ferries will be allowed at the authorised rates 
to the extent to which they may have been actually incurred. Other travelling 
expenses will be given only when the journey could not have been performed on foot, 
or in the case of persona whose age, position, and habits of life render it impossible for 
them to walk. In such cases, in addition to diet allowance and ferry tolls, travel- 
ling allowance shall be given at the following rates (for which See Prinsep’s 
Code of Criminal Procedure, IBth Ed., 1907, p. 680). Notwithstanding the 
above rules— (1) Government servants when summoned to give evidence in their 
public capacity shall receive nothing from the Court. In this case they are entitled to 
travelling allowance under the Civil Service Regulations. Government servants when 
summoned to give evidence in their private capacity may be paid by the Court and may 
retain any travelling allowance due to persons of corresponding rank under these rules, 
but no diet allowance, and they shall not be entitled to any travelling allowance under 
the Civil Service Regulations. (2) To witnesses following any profession such as medi- 
cine or law, a special allowance shall be given acoordiog to circumstances. Officers 
will be held responsible that parties of witnesses are brought to Court together as far as 
possible, so as to save expense. The hire of more than one boat shall not be allowed 
in one case, unless the presiding officer is satisfied that the witnesses could not have 
arranged to come together. The number of days for which diet allowance should be 
granted will be determined by the officers ordering payment in each case. Eor this 
purpose, and for regulating the re-imbursement of tolls paid, a table shall be prepared 
and kept in each Court, showing the distance of each thana from the Sadar station 
and subordinate stations, the number of intermediate ferries to be crossed, and the 
authorised rates of charges for tolls at each of those ferries, the existence or absence of 
roads or waterways being also noted in the table. The following rules on the subject are 
(u) Madras. in force in Madras. (Mad, Gaz. 1873, p. 1096; Buies &o., No. 4 ; Mad. Gaz. 1891, part 
I., p. 1065) The Oriminai Courts are authorised to pay at certain specified rates, the 
expenses of complainants and witnesses in oases in which the prosecution is 
institute! or carried on by or under .the orders or with the sanctions of the 
Government, or of any Judge, Magistrate, or other public officer, or when it 
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.any Crimmar Court may^. if it^ thinks fitj order payment on 


sliall appear to the lodge or Magistrate presiding over such' Court to be directly 
for or m liirtheranoe of the interest of public justice ; also in oases entered ia 
eoIWBn '5 of.Scb. II, appended to the Code of Criminal Procedure, as noii-bailable 
and in all oases in which the witnesses are compelled to attend by a Magistrate under 
the f rovisions of S. 540 of the Code. For the purposes of these rules* Europeans, East 
'■ Indians and' Natives shall be divided into three classes, and the Judge or. Magistrate,, 
before whom they are required to appear, either as complainant or as witnesses, shall be 
.'careful to fix the class with due regard to the station in life occupied by each complain- 
ant or .witness. Travelling allowances and batta shall be paid at .the rates , specified 
below:— (for which see' Prinsep’s Code of Criminal Procedure, 14th Ed., 1907', ,p. 681.) 
The distance for which mileage, and the number of days for which batta should be 
allowed for the journey to and from the station at which the Court is held and for 
attendance at Court, shall be determined by the Judge or Magistrate ordering the pay- 
ment in each case. All bills for travelling allowance and batta to complainants and 
witnesses attending before the Courts of Magistrates of the second or third class shall 
be scrutinised by the Magistrate ol the Division in which such Courts are situated, 
before the charges included in them are finally passed. Whenever a Magistrate dis- 
misses a case as frivolous or vexatious, under S. 250 of the Code of Criminal Procedure, no 
travelling allowance or batta shall be granted to the complainant. The Criminal Courts 
are authorised to pay the necessary and actual Expenses of carriage to a witness travelling 
by road, in the case of persons whose sickness, age or habits of life render it impossible 
for them to walk, provided that the expenses incurred under this rule shall in no case 
exceed 8 annas a mile, To Natives or Europeans graded in the first class may also be 
allowed the actual costs of carriage hire to and from Court on the days of attendance in 
Court. The following rules are in force in Bombay (Bom. Gaz. 1884, Part. I, p, 204,* 
Man, 394). Payment of the expenses of complainants and witnesses on the part of Govern- 
ment may be ordered By Courts of Session — In any case which comes before such 
Courts (2) by Magistrates— (a) In every case in which the ofienee or any of the offences 
charged against the accused is a non-bailable ofienoe and (6) in cases in which the 
ofianca or all the oSenoes charged against the accused is or are bailable, only if the pro- 
secution has been instituted, or is carried on by, or under the orders of, or with the 
sanction of, Government, or any Judge, Magistrate or other Public Officer, or if the 
Magistrate thinks that the proaeoution is directly in furtherance of the interests of the 
public service, or that the person to whom payment is to be made is in indigent ciroum- 
stanoes, (n) European and East Indian witnesses in the mofussii, when summoned by 
a Griminai Court to give evidence, are to be allowed their actual expenses for carriage* 
when the same are not in excess of 6 annas a mile. They are also to be allowed a sum 
not exceeding Es. 2-8*0 a day for subsistence if they demand the same, (h) European 
and East Indian witnesses coming from the mofussii to attend trials at the High Court 
are to be remunerated as follows :—(for which see Prinsep’s Code of Griminai Proce- 
dure, 14th Ed., 1907, pp. 681, 682). (c) As a general rule Native witnesses of the better 
class, as Patels, Panderpeshas, Merchants, Vakils, etc. and persons of corresponding rank, 
as well as all witnesses who are in no way concernedin the case in which their evidence is 
given, but whose evidence is required for furthering the ends of justice (such as attesting 
witnesses to depositions and inquest reports, provided they can read and write) are to be 
allowed six annas a day as subsistence money and they are algo to receive railway and 
other travelling expenses that have been actually incurred by them, provided the same 
be reasonable, (d) Native witnesses of the class of cultivators and menials who 
would not under ordinary circumstances voluntarily incur any expense on account of 
special lodging when away from home, are to be allowed subsistence money at 


(iii) Bombay. 



(iv) Unitefl 

Provinces— 

Ondh. 


(y) Pu»kl?. 


404 LAW OP COSTS IN BKITISH INDIA [Ghap. 

the part of GoYernment, of the reasonable expenses of any 


the rate of four annas a day, and are^ also to receive railway and other travelling 
expenses actually incurred by them, provided the same be . reasonable. Peouliaf cases 
(that is, cases not coming under the operations of OIs. (a), (&), (c) and (d), of r, i) are to 
be . dealt with according to their own merits, and at the discretion of the. Court from 
which subsistence money or travelling allowance is demanded. When a witness lives in 
the same town or village in which the Court, before which he is required to give evidence, 
is situated, the Court may award him such sum not exceeding lour annas a day as may 
compensate him for any loss he may have incurred by attendance at the Court. Subsis- 
tence allowance should be paid to witnesses day by day, as it may become due ; payment 
should hot be deferred until the conclusion of a trial (Bom, H. Ct. Oir. p. 42; Gaz, 
18T3, Part I, p. 693 ; Ibid, 1875, Part I, p. 101 ; Bom. H. Ct. Bk, Oir. p. 9 ; Gaz. 1884, 
Parti, pf. 204, 205). The following rules are enforced in the United Provinces; — 
(A.1L Man., p, 286), The Criminal Courts are authorised to pay at the rates speolded 
below, the expenses o foomplainants and witnesses, first, in all cases, whether non- 
bailable or bailable, in which the prosecution is instituted or carried on by, or under 
the orders or with the sanction of Government or of any Judge, Magistrate, or other 
public officer ; secondly, in all oases entered in column 5 of Boh. 2, appended to the 
Grim. Pro, Cods as non-bailable, when it shall appear to the presiding officer to be 
directly in furtherance of the interests of the public justice ; thirdly, in bailable oases, in 
which the presiding officer of the Court, is a Magistrate of the first class or in which the 
Magistrate of the District, on the recommendation of the Magistrate of the second or third 
class, considers that in the interests of public justice such payment is required; fourthly, in 
ail cases in which the witnesses are compelled to attend by the Magistrate under the pro- 
visions of S. 540 of the Code. No payment shall be made by the Government to witnesses 
summoned at the instance of the complainant under S. 244 unless the prosecution appears 
to the Court or Magistrate to be in furtherance of the interests of public justice. The 
rates referred to in the foregoing rules are as follows (for which see Prinsep’s Code of 
Criminal Procedure, 14th Ed„ 1907, p. 682). Travelling expenses will be given only 
when the journey could not, with reasonable care and expedition, have been performed 
on foot, or in the case of persons whose age, positions and habits of life render it 
impossible for them to walk. In such oases, in addition to diet allowance, travelling 
allowance shall be given at the following rates:— (for which see Prinsep’s Code of 
Criminal Procedure, 14th Ed., 1907, p. 683), For natives generally railway fare by 
lowest class. For Europeans. Eurasians and Natives of superior rank, second class 
railway fare ; but the Court may in its discretion, award first class railway fare when 
the persons concerned, from their social position would’.ordinarily travel by that class. 
From the above rules are excepted— (a) Government servants, who shall receive no diet 
allowance, but shall be entitled to actual travelling expenses only to an amount not 
exceeding what they would be entitled to for the journey under the rules ordinarily 
applicable to officers in the department to which they belong. (6) Witnesses following 
any profession, such as medicine or law, to whom a special allowance.shali be given 
according to the oiroumstanoes. The number of days which should be allowed for the 
journey to and from will be determined by the officer ordering the payment in 
each case. For this purpose, a table should be prepared and kept in each Court 
showing the distance of each thana from the Sadat station and subordinate stations, 
the number of intermediate ferries to be crossed, and the existence or absence of 
roads or waterways. Every payment made under the foregoing rules shall be 
entered in the prescribed form. The following rules are also in force in the Punjab ; 
—■(Pun. Bk, Gir. Yol. I, pp. 7t-79)i The Ociminal Courts are antfiorised to pay, at 
ihe rates specified below, tho ejcpeuses of complainants or witnesses (1) in cases in 
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3omplainaat or witness attending for the purposes of any 

which tha prosecution is instituted or carried on by, or under the orders, or. with the 
sanction of, the Govsmmsnl!, or any Judge, Magistrate, or any other public officer® 
or in which it shall appear to the presiding officer to be directly in furtherance' of' the 
interest o! the public service ; (2) m all cases- entered in column 5 of Sch, 2 appended to 
the Orlm. Pro. Code as n on -bailable ; (3) in all cases which are cognizable, , by the 
police ; and (4) of ' witnesses in ail cases in which they are compelled by the 'Magistrate of ' 
Ms, own .motion to attend under S. 540 of the Code of Criminal Procedure. No payment 
shall be made by Government to witnesses summoned at the instance of the complain- 
ant under S. 244, unless the prosecution appear to the Court or Magistrate to be in 
furtherance of the interests of public justice, but under this section the Magistrate may 
require the complainant to pay their expenses. For rates of subsistence allowance, that 
Is, allowance for each day’s necessary absence from residence and attendance at Court 
(see Prinsep’s Cede of Criminal Procedure, 14tb Ed., 1907, p. 683). When the journey 
is made otherwise than by rail, the necessary and actual expenses of carriage may he 
paid at the discretion of the Court : Provided, the expense incurred does not exceed 
8 annas a mile, and provided that the journey could not have bean made on foot, or in 
the case of persons whose age, position, or habits of life render it impossible for them to 
walk. To Natives in class (c| and Europeans in class (/), (for the division into which 
classes, see Prinsep’s Code of Criminal Procedure, 14th Ed., p. 683), a further sum may 
be allowed to cover the costs of carriage hire to and from Court on the days of attend- 
ance at Court. The following rules are also in force in the Punjab ;-~All disburse- 
ments on account of the expenses of the complainants and witnesses attending criminal 
trial before the Chief Court will be made by the oommitting Magistrate and will be 
adjusted by Mm. The committing Magistrate will determine the class to which each 
complainant and witness belongs, Except for any special reason in any particular 
case, complainants and witnesses travelling at public expense will only be allowed to 
travel by road and charge accordingly, unless the journey can be accomplished more 
cheaply and expeditiously by rail. The committing Magistrate, whan despatching 
complainants and witnesses to the Chief Court, will instruct them to report 
themselves to the Registrar of the Court on their arrival at Lahore, and will 
at the same time report to that officer— The name of each complainant and 
witness (b) the class to which he belongs, (c) the date of his departure to attend the 
Chief Court, (d) whether any, and, if so, what advances have been made to such com- 
plainant or witness to enable him to reach Lahore. When the trial in which the com- 
plainant and the witnesses have appeared in the Chief Court is concluded, the Registrar 
of that Court will intimate to the committing Magistrate the date of the arrival 
of the complainants and witnesses at Lahore, and the date on which it was 
possible for them to quit the station. The subsistence at Lahore will cease as soon 
after the conclusion of this trial as the means of quitting the station become available. 
The oommitting Magistrate may make reasonable advances to complainants and wit- 
nesses to enable them to reach Lahore i and, when necessary, the Registrar of this Chief 
Court will make advances to them at Lahore, to enable them to return to their houses. 
Care should be taken in making these advances that a larger sum is not paid to any 
complainant or witness than he is entitled to receive under these rules, and before 
making advances to witnesses for the defence, the committing Magistrate should 
satisfy himself that such witnesses are material. Advances made by the Registrar of 
the Chief Court under the preceding rule will be recovered at once from the commit- 
ting Magistrate who will include the amount of such advance in Ms bill. When all the 
. expenses to which complainants " and witnesses are entitled under these rules have 
been paid, the committing Magistrate will submit a bill for the same, supported by 
the necessary vouchers, to the Registrar of the Chief Gourt for counter-signature, The 


LAW OF COSTS IN BRITISH INDIA. 


406 


[Chap. 


(vi) Burma* 

(vii) Assam. 


inquixy^ trial or other proceeding before such Court under this 
Code.CSB)' 

(11) Power of ' Whenever under any law in force for the time being a Criminal 

Goiirt imposes a. fine or confirms in appeal, revision or otherwise a 
Qom^p|aiiioB,geuience of fine, or a, sentence of which fine forms a part, the Court 
may, when passing judgment, order the whole or any part of the fiu,e ■ 
recovered to be app!ied~(a) in defraying expenses properly incurred . 
in the prosecution ; (5) in compensation for the injury caused by the 
offence committed, where substantial compensation is, in the opinion 
of the Court, recoverable by civil suit. If the fine is imposed in a 
case which is subject to appeal, no such payment shall be made be- 
fore the period allowed for presenting the appeal has elapsed, or, if 
an appeal be presented, before the decision of the appeal. 

(12) Costs of A civil suit brought “by a witness to recover costs incurred in 

SmM case, evidence in a proceeding under S. 145, Grim. 

Pro, Code, is maintainable. (^5) 

Registrar’s counter signature will be sufficient authority to support such charge 
in the public accounts. (See Prinsep’s Code of Criminal Procedure, 14th Ed., 1907, 
S. 544, pp. 679—684.) For rules that are in force in Burma and Assam, see Prinsep’s 
Code of Criminal Procedure, 14th Ed., 1907, Notes under S. 544, pp. 685 — 687, 

(53) See S. 544 of the Code of Criminal Procedure (Act V of 1898). 

(64) Bee S. 645 of the Code of Criminal Procedure. S. 545 enables a Court to appro- 
priate a portion of any fine imposed to payment to a complainant for expenses incurred 
in the prosecution, or in compensation for the injury caused by the ofience committed. 
If a Court convicts the accused person of a non-cognizable ofienoe, or of wrongful con- 
finement, or of wrongful restraint, regarding which a complaint has been made, it shall, 
in addition to the penalty imposed on the accused, order him to repay to the complain- 
ant the Court-fee paid on such complaint or on his examination, and also any Court- 
fees paid for serving processes— Court- Fees Act (VII of 1870), S. 31. Although no order 
for compensation under S. 545 can be passed unless a sentence of fine be passed, and it 
is then discretional with the 'Court to pass such order, a complainant is, nevertheless, on 
the conviction of the accused for a non-oogni:?able ofience, or for wrongful confinement 
or wrongful restraint, entitled to an order requiring the person convicted to repay Mm 
Court-fees already paid whatever may be the nature of the sentence passed. . ^ 

M7npress v, Yamana Bao, 24 M. 305 ; Bhujmga^ Bom.H.Ot-, Oct, 24, 1903 ; 6 Bom, 
L.R, 976.) On the other hand, when a Magistrate is satisfied that the accusation was 
frivolous and vexatious, he can under S. 250, by his order of discharge or acquittal, 
direct the payment to the accused, or to each of the accused, of such compensation, 
not exceeding fifty rupees, as he thinks fit. When an accused is discharged, or where 
no fine is imposed, no order for compensation can be passed under S. 645, (In re 
Bastoo JDumaji, 22 B. 717.) See Prinsep’s Code of Criminal Procedure, 14th Ed., 1907, 
Notes under S. 545, p. 687. 

(56) Nemai Chandra Chose v. Ajahar Ohowdhtiry, 8 C.W.N, 178 (179). The Court 
(Banarjee and Pargitter, JJ,) said The learned Munsif vested with Small Cause 
Court powers, who heard the suit, was of opinion that it was not maintainable in the 
Civil Court, and that the order of the. Orimlaal Court refusing to give the petitioner Ms 
costs opemled as w judicata upon ’Ms claim,-. We are dearly of opinion that the 
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m 


GASES. 

A witness in sncIi a proceeding had asked for. his costs in the 
Magistrate's Court, and had been referred to. the .Civil Coiiri 
On his bringing a civil suit r That the principle of, m 

fudicata did not apply in ■ a matter like this and the ■ suit was 
mamtainabie.Js^) 

.Sacha suit .may come- under S. 70 of the Indian Contract 

Act.^57] , 

pEinoipIe of res juScata does not apply to this case, , These w.as no adjudication „of the, 
question by the Court, there were no issues, no contesting parties and the principle of 
•m judicata, we hold, does not apply, in a matter like this. Then upon the question 
whether a civil suit would lie, we are of opinion .that the answer should , be in the 
affirmative, .having regard to the circumstances of the case.' The point is. not altogether' 
.'free from doubt. I! the plaintii had been cited to give .evidence in a criminal case, 
strictly so called, 'different, considerations might have applied to this cas.e,. For .the duty, 

■. o.f.., .assisting a Court of justice In determining whether an alleged offence, .has, been,;: 
committed or not, and whether the person accused before it is guilty or innocent, is a 
public duty cast upon every member of society, for the performance oi which he may 
^ not be entitled to any remuneration ,or even reimbursement of costs incurred by him 
except from the Grown. But the present case is not one of that nature and so 
we need not enter into a detailed discussion of the question. The case was one 
under S. 145 of the O'ode of Criminar Procedure, which was a quasi civil ease 
being a dispute about possession of land, and according to the law of this country 
'■.' tha successful p.art,y,.. may .recover his costs from , his adversaryVin,'SUQh, .a,V:0as,6 
|see S. 148, Grim. Pro. Oode). That being so, the considerations that must govern 
this case are those that are applicable to civil eases. In regard to witness’s right 
to bring an action for recovery of his costs incurred in giving evidence in civil 
oases, this is what Taylor says in his work on evidence, paragraph 1250. “In an action 
brought by a witness who in obedience to a subpcana, has attended a trial in a civil 
case fcE his costs and charges, the law as to what oiroumstaooes will support the 
claim is not very clear and the following propositions are therefore only submitted with 
some hesitation. First the witness can only maintain such an action against the party 
to the suit who has subpcsnaed him, if an express or implied contract upon the subject 
can be shown,” and this is the view that has bean taken in the ease of Halht v. Mearst 
[13 East’s Bapts. o! cases 15 {1810) and also in the case of Pell v. Danbeny, 5 Exche- 
quer Beport 956 (1850)] . In this latter case Baron Alderson observes, “ The only 
question is whether there must be an express promise to pay the expenses or whether 
the promise is to be implied from the nature of the transaction. I think it is one 
party to receive a benefit, the other to confer it. If a person goes to another and by a 
subpoena desires the latter to serve him by giving evidence at a trial, he having a 
right to refuse unless his expenses are paid goes to the trial, it is upon the faith that 
what he does not require to be paid will be paid ; and therefore it is very reasonable to 
imply promise to pay.” These observations would also go to show that the case may well 
come under 8. 70 of the Indian Contract Act. For these reasons wa are of opinion that the 
suit was not barred by resjudicata^ nor was it open to any objection on the ground that 
such a suit is not maintainable, The decree of the lower Court is therefore set aside and 
the case sent back to that Court in order that it may try the case on its merits. The 
petitioner is entitled to his costs of this mle. Nemxi Chandra Ghose v. Ajahar . 
Chowdhury, 8 G.W.N. 178 (179*180). 

(56) Me^mi Chandra Ghose r* Ajahar Ghanvdhuryt 8 G.W'.N. 178 (179)^ ? 

.(57) IW. 
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' B' appeared that /the .■ accused had Gross-examined ' all , the 
pi osecntiGn witnesses before charge and immediately, on, the .charge 
being .framed they prayed that the prosecution witnesses be recalled 
' and allowed to be cross-examined, on which the Bench M'agistrates 
; passed an order directing the accused to pay costs of witnesses whom 
they ..wan, ted ' to re-cross-examine. ■ The ' petitioners • failing^ to pay 
• costs, there' was no re-cross-examination, and the accused were con- 
victed. The accused moved the High Court and obtained this Eule. 
Held (Pargiter and Woodroffe,JJ.) — That the case came under S. 256? 
Grim. Pro. Code and not under S. 257 (2), and the Magistrate had 
acted illegally in imposing the condition of costs on the application of 
the accused; the Magistrates should have recalled the prosecution wit- 
nesses free of charge for re-cross-examination by the accused. 158) 

^ An order requiring the accused to pay the costs of an adjourn- 
ment, is one which a Magistrate in his discretion may make under 
S. 344 of the Code of Criminal Procedure. Where such an order 
was found to be not unreasonable under the circumstances of the 
case, it was not disturbed by the High Court.{69) 

S. 344 of the Code dealing with proceedings in prosecution 
expressly empowers the Court to postpone or adjourn an enquiry 
upon such terms as it thinks fit. This clearly entitles the Court 
to award costs to the party who has been put to unnecessary 
expenses by the conduct of other side and to order that the same 
be paid up by the latter in whose favour the order for adjournment 
has to be made. (50) 

A Court, under S. 344 of the Grim. Pro. Code, is entitled to 
award costs as a condition precedent to adjourning a case and make 
the same payable by the party for whose benefit the case is 
adjourned. (51) 

The Punjab Chief Court has however held that “Criminal Courts 
have no authority to order an accused person to pay costs of an 

(58) Oonviofeion set aside and refund of fins directed. Sea Basik Qhandra Ohack&f- 
huttyv, BmperoTj 2 G.LJ., Journal portion, p. 17n. 

(59) Sew Prosad Poddar v. The Corporation of Oalcuita, 9 O.W.N. 18 at p. 19. See 
also Crown Vt Shuldliam, 20 P.R. 1904, (Or). But the more recant rulings of the Punjab 
Chief Court seem to hold the other way. See Fatta v. The Crown, 8 P.W.B, 19 U ; 
Browm v» Chanda Singh, 6 P, R. 1906 noted under “Adjournment costs ” supra, 

(60) Mathura Prasad v. Basant LahM A. 207-2 A.L.J. 831-A,W.N, 1905, 256- 
2 Or.Ii.J. 803, following Sew Prosad Poddar v. The Corporation of Calcutta, 9 O.W.N. 
18 ; disouaeing and doubting King-Bmperor v,. Chhabraj Singh, A.W.N. 1902, 59. 

(61) BamBayal 257, note « 28 A. 209, note, referred 

_ to in Matilma Prmad y* 207«2 A,L»J. 8Sla®A.WiN. 1905, SSS,- 
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adjoiirnmeDt.'conseq^^ Ws failure to .appear oa tlie. .'date fixed 

for hearing. ■ . 

■ . Ih' a suit for damages lor malicious. prosecution, the plaintiff, is Costs . 
entitled to recover the costs necessarily incurred by him in defending “ccessfar 

himself on the criminal c.harged®'*^) defaEoe of 

^ ' malicio.us, 

. (62) Brmone v. Chanda Singh, 6 P.B. 1906 (Gr.), followed ia Faiia v, Crown, 8 F. pro.seout-ion, 
W.E. 1911 (Gr.). LalGband, J,, said io tbe course of the judgment The question foe ■ 
decision in this case is the legality of the order awarding costs of adjournment? against "' 
the petitioner accused, who was absent on 'the date of bearing. The. order awarding . .. 
costs'. was passed under S. 344, Grim. Pro. Code, on the authority of Crown v. Shuidham 
(20 P.B. 1904, Or.). Wa think that the order is not justified by S, 344, Grim. Pro. 

Coda, and that the authority cited is not applicable to tba circumstances of the present 
case. Crown v. Shuidham dealt with a case where the complainant was absent on the 
data of hearing and adjournment was granted at the request of his pleader subject to 
payment of costa. It was held that the Magistrate under the circumstances was com- 
petent to impose terms as to payment of costs before granting adjournment. In the 
present case the petitioner, accused, was absent on the date of hearing. He was not 
represented by any pleader or counsel, and his previous application for adjournment 
had already been refused. The Oourfc could not proceed with the trial or record evi- 
dence in the absence of the accused. It was therefore necessary to adjourn the case 
under any circumstances, and we think it would be entirely opposed to the spirit of 
S. 344 that the Magistrate could, under such oiroumstanoes, pass orders awarding costs 
in addition to the order of arrest of accused by warrant. The adjournment was altoge- 
ther necessary and there seemed to be no other alternative. The question of imposing 
terms for adjournment could not therefore possibly arise. No authority was quoted to 
show that costs of adjournmeDt could be awarded against an accused person, and it 
would be entirely opposed to the spirit of eonduoting criminal trials to impose any such 
terms, even when granting adjournments for the benefit and at the request of an accu- 
sed person. As already pointed out the adjournment in the present case was necessary, 
as evidence could not be taken except in the presence of the accused, as required by 
S, 353, Grim. Pro. Code. We tberefora hold that the order awarding costs passed in this 
case was illegal and we set it aside as saoh.V Bro 2 (?ne v. Chanda Singhs 6 P.R. 1906 (Or), 

(63) Bunnomali Nundi Y, Burrydass Byragit & G. 710 = 11 C.L B. 265. The 
Court (Prinsep and Bose, «TJVj said : The present appeal is really directed against 

the refusal of the Additional Judge to give any damages on account of legal experrses 
incurred on the part of the plaintifi in defending himself in the Criminal Court, The 
Additional Judge observes, that, in England, it is the rule to give the plaintiff the costs 
that he incurs in defending himself in a Criminal Court because in England '* the 
damages are assessed by the jurors ; but it does not appear that it has ever been acted 
on by Courts in India,” In this respect we would observe that the Judges in India 
have in such cases to assume the functions of both Judge and jury, and it has not. so 
far as we know, been laid down that the plaintiff is not entitled to recover the expenses 
necessarily incurred by him in defending himself on a criminal charge. The law in 
this respect has been thus stated in Mayne on Damages, 3rd Ed., p. 78 : where the 
“wrongful act of one person places another in a position in which be necessarily or 
reasonably has recourse to law, the costs incurred by the former will be recoverable 
from the latter.'' Acting on this principle we think that the plaintiff is at least enti- 
tled to recover from the defendant the sum of Rs. 121 which was allowed to him in the 
first Court, that being the amount proved to have been paid to the pleader whom 
ha retained to defend him.’* Bmpiomali Nundi v. Hurrydass Byragi^ 8 0. 710 — 11 C. 
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Ordinarily speaking, the , -plaintiff, , in a successful- action , for ' 
malicious prosecution, is entitled to recover all costs necessarily , 
incurred by him in his defence in the previous prosecution, but each 
■ case must be governed by its own circumstances.'®^) 

A suit for damages for malicious prosecution will lie against 'a 
person who was the real prosecutor in the previous case, although ; 
his name did not appear on the record. 

A brought a suit for malicious prosecution claiming damages on 
the ground that he had suffered pecuniary loss in consequence of the 
costs incurred in defending the prosecution. Subsequently A died 
while the suit was pending. The legal representatives of A then 
applied for, and obtained, leave from the Court to place their names 
upon the record in the place of A. At the hearing of the suit the 
question arose as to whether the cause of action survived. Held^ 


^6-i) Eai Jung Bahadur v, Rai Gudor Sahoy, 1 O.W.N. 587, referrisDg to Hicks v. 
Faulkner, L.E. 8 Q.E.D. 187, and Mitchell v, Jenkins, b B, Ad, 595. The Court (Beverley 
and Amir Ali, JJ.] said “ We now come to the question of damages. The plaintiff has 
proved damage and injury to himself. Ordinarily speaking, damages in this form of 
action are given on two bases“-;2rs^, on the ground of s, solatium iot injury to the feel- 
ings of the party prosecuted ; secondly, as a reimbursement for legitimate expenses 
incurred by him in his defence. The Subordinate Judge has awarded the plaintiff 
Rs. 2,000 as a solatium. Had he, as a judge of fact, been inclined to give more, pro- 
bably this Court would not have interfered with his award ; but sitting in appeal, we 
do not feel disposed to increase the amount given by him by way of a solatium. As 
regards the costs awarded to the plaintiff and included in the amount of damages, one 
or two observations are necessary. Each case must be governed by its own circumstan- 
ces. Ordinarily speaking, the plaintiff, in a successful action for malicious prosecu- 
tion, is entitled to recover aii costs necessarily incurred by him in his defence in the 
previous prosecution. There may be a case of sufficient importance and intricacy, 
which may justify an accused to faring an eminent counsel and to pay him very heavy 
fees* That would be a matter for consideration in that special case in assessing damages. 
What we have to see in this particular case is whether the costs incurred by the 
plaintiffs were such as would bring the matter under the ordinary rules to which we 
have referred, Now we find that the learned counsel engaged in this case was paid 

9.000 rupees—5,000 rupees being for the first day. Learned counsel may be perfectly 
entitled to demand and receive any fee which he may consider proper for the retention 
of his services, but it does not seem to us that the case against the plaintiff was of any 
such extraordinary character as would justify the Court in giving 9,000 rupees for costs. 
We think that the ends of justice would be fully met if we assess the costs at 6,000 
rupees. The amount of damages, therefore, will be 8,000 rupees, instead of the 
12^65 rupees awarded by the lower Court. We accordingly affirm the Judgment 
of the Subordinate Judge, and modify the decree so as to reduce the damages to 

8.000 rupees. Subject to this modification, the appeal is dismissed. The costa in this 
Court will be in proportion to the amounts decreed and dismissed. We do not interfere 
with the coats awarded in the Court below.” Eai Jung Bahadur v» Eai Gudor Bahoy^ 

1 0*W.N. 587 {M2, 548). f ^ 

(m) Eai Jmg BaMiuriy Em Gudor v/. 






41-1 


X.J : , : ' " COSfS- IH SPEGIAI/ OASES. 

that the cause' of actiondoes not-survive to the legal representati¥es 
■of A,; inasmuch as the pecuniary loss which A suffered by reason, of 
.expenses incurred in defending the prosecution is not an ' injury to 
his estate^ and cannot be treated as separate and distinct from, the 
original cause of action,(®^) 


(66) Krishna Behari Sen v. Corporation ofCalcutta^ 31 G. 406, refacring to London 
V* l/owilon Boad Cat Company ^ (1888) 4 T.L.R. 448, approved in Ramchode y. Bti'kmany , 
28 M, 487. Tiae'Courfe (Henderson, J.) said : — “ Solar as the claim lor damages is based 
upon tbe mjary to the plaintifi’s reputation, and upon the annoyance and trouble of 
mind caused to him, it is admitted that the plaintiSs are not entitled to pursue their 
claim. It is said, however, that the claim in respect of the pecuniary loss is an Injury 
to the estate of the deceased, and that therefore the plaintifis are entitled to go on with 
the suit, as if it had been a suit by the original plaintiff himself to recover the loss ha 
had been put to by reason of defending himself against the prosecution. It is not 
contended that a suit for malicious prosecution is not a personal action. It is a 
personal action, and it appears to me that the Common Law rule of actio personalis 
moritur cum persona applies. In case of a malicious prosecution it has been said that 
there are three sorts of damages which may result —(1) damages to a man^s fame, as if 
the matter of which the man is accused is scandalous : (2) damages where a man is put 
in danger of losing his life, limb or his liberty ; (3) damages to a man’s property, as 
where he is forced to spend money in necessary charges to acquit himself of the crime 
of which he is accused, and that according to the circumstances be may sue for all or 
any of these different kinds of damages, but in each case the cause of action is the 
malicious prosecution. In the case of Lendon v. London Road Car Company ^ (1888) 4 
T.L.B. 448, the question as to survival of an action for the personal injuries after the 
death of the plaintiff before trial arose. The personal injuries were the result of an 
accident, and it was admitted that, under the general rule of law, an action for persona! 
injury died with the person. There the plaintiff had claimed damages for loss of 
earnings and for various sums paid for medical expenses. In his judgment Lord 
Coleridge said that the action was for personal injuries, that is for injuries to the 
person, and the heads of damages relied upon (except as to one. matter) resulted directly 
from those personal injuries. He went on to say : “ No case showed that an action for 
personal injuries causing pecuniary loss could be continued after the death of the party 
injured, and the case of Fulling v. The Great Eastern Railway Company^ (1882) L.R, 
9 Q.Bil). 110, shewed just the contrary.” In the case referred to by Lord Coleridge 
it was said : None of the authorities go so far as to say that, where the cause of 
action is in substance an injury to the person, the personal representative can maintain 
an action merely because the person so injured incurred in his lifetime some ex- 
penditure of money in consequence of the personal injury j” and further on : “ There 

is no decision which supports the proposition that because, in consequence of such 
injury, the person injured is put to expense, the case is brought within the category of 
oases to which the Statute of Edward 111 applies. Medical expenses are almost always 
made an element of damage in actions for injury to the person, but it has never before 
been suggested that the personal representative could maintain an action on the strength 
of such expenses,” Act XII of 1855 has been referred to, but it is admitted that that 
Act, which deals with the maintenance of cases by executors, administrators or represen- 
tatives of a deceased parson for recovery of certain moneys, applies to oases where the 
person injured might in his lifetime have maintained, but had not instituted an action. 
B. 89 of the Probate and Administration Act has also been referred to. That section 
declares that “ all demands whatsoever, and all rights to prosecute or defend any suit, 
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Costs against 
Grown, 


Costs 

unnecessarily 

incurred. 


Damages for 

medical 

attendance. 


The general rule is -* that, the Crown neither 'receives, nor pays, 
costs' except when they' are provided for by some : local statute or 

under exceptional circumstances. 

the case of Louis v. The King ^^^y however looking to the 
exceptional nature of the case,' their Lordships of the Privy Council ' 
directed the Crown to pay the successful appellant’s costs of the 
appeal 

Although necessary costs incurred in possession proceedings 
may be allowed, yet additional costs incurred for extra fees and 
travelling and other expenses of a like nature incurred by reason 
of bringing pleaders or counsel from a distance ought not to be 

allowed.^) 

In a suit for damages for medical attendance, which the plaint- 
iff alleged he had incurred owing to a wrongful assault by the 
defendants, and also for the costs of prosecuting the defendants and 
of defending himself on a charge brought against him by the 
defendants in the Criminal Court, held, (1) that the Judge was 
right in awarding as damages a fair and moderate sum for medical 
expenses; (2) that, as to the costs of the prosecution of the defend- 
ants in the Criminal Courts, there was no principle of law by which 
the plaintiff would be entitled to recover those costs, that he was not 
compelled to prosecute in the Criminal Court, nor to engage the 
services of counsel or vakils, that, if he chose to prosecute in the 
Criminal Court, unless the Statute entitled him to costs, he could 
not recover them ; (3) that, as to the claim for costs for defending 
himself in the Criminal Court, it should fail as it was neither alleged 
nor proved that the prosecution was malicious or instituted without 
reasonable or probable cause.^’J^i) 

or other proceeding esisting ia favottr of or against- a person at the time of his decease, 
survive to and against his executors or administrators, except causes of action for de- 
famation, assault as defined in the Indian Penal Code, or other personal injuries not 
causing the death of the party.” Now the matter complained of in this case is clearly 
a personal injury covered by that section. That being so the right of suit or rather the 
cause of action did not survive to the representatives of the plaintifi, and therefore the 
suit must be dismissed -with costs on scale No. 2.” Krishna Behary Sen v. Corporation 
of Calcutta, 31 C. 406 (408—410). 

(67) Vaithianatha Pillai v. Emperor, 21 Ind. Gas. 369 (P.0.) = 17 O.W.N. 1110 — 
14 M.L.T. 263-:(l913) M.W.N. 806«15 Bom. L.R. 910-25 M.L.J. 518-11 A.LJ. 
881-18 G. hJ. 365. 

(6S) 26 M.LJ. 1 (P.0,)- 18 O.W’.H. 98, 

(69) Louis V. The King, 26 M.LJ. 1 {P.O.)-18 O.W.N. 98. 

(70) Eajendra Kfarain Bop v. Mahomed ArBumand Khan, S O.W.H. 887—1 O.L.J. 

331. _ , 

(71) dhanim y. Bumera,1 (1887) 104. 
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Sec. iO. Crown Costs—Costs of Government ana Qovsrnment Solicitor. 

Crown cost's— General lule as to. . 

Provisions of Eoglisli Law — AttorDev-GerseraFs costs— Gro'wn Suits Act. 

Provisions of the Indian Law— Code cf Civil Procedure. 

Costs o! Advocate-General in India ; and of AttorDeY-C4snsral in England. 

Costs of Government-solicitor. 

■ Cases where Government was awarded eosts. 

Casas where costs were awarded against Government, 

. Extent of Government’s liability for fault of its officers. ■. ■ » ' 

Costs against Collector. 

Costs on the Revenue side. 

Crown costs — Suia of priority as to crown costs, and erown debts. 

It is the general rule both in England and in India that “ the Grown costs— 
Grown neither receives nor pays costs except v^hen they are pi’ovid,- 
ed for by some general, special or local statute or under exceptional 
circum.stances.''('^l 

It has been said in a recent case that In dealing with costs in 
cases between the Crown and a subject, the Privy Council would 
adhere to the practice of the House of Lords, and the rule would 
be that the Crown neither pays nor receives costs unless the case is 
governed by some local statute or there are exceptional circumstances 

justifying a departure from the ordinary rule. ’’(2) 

The Crown is not bound by an Act of Pariiament unless 
specially named, or unless there is a necessary implication to be 
drawn from the Act, or from the legislation on the subject, that the 
Grown was intended to be bound, and since the authority to award 
costs is entirely dependant on statute it follows that the Court 

(1) Vaithinaiha Pillai V. Emperor, 21 Ind. Cas. 369 (P.O.) =*17 C.W.N. 1110 = 

MM.L.T. 263 = {1913) M.W.N. 806 = 15 Bom. L.R. 910 = 25 M.L.J. 61,8 = 11 A.LJ. 

881 = 18 C.L.J. 366 = 14 Op. L.J. 577 = 40 I,A. 193 = 36 M. 501 {Johnson v. Reg,, (1904) 

A.C- 817 = 73 L.J.P.O, 113 = 53 W.R. 207 = 20 L.T.R. 697, approved.) On the subject- 
matter of this section sea Sefcon on Judgments and Orders, 6i)h Ed., 1901, Vol. I, p, 397 
Vol. n, pp. 1306-1307, 1651 ; DanieU’s Chancery Practice, 7th Ed., 1901, Ycl. I, pp. 60, 

61, 64 ; Morgan and Wurtsburg, pp. 204— 20S, 237, 238, 329, 336—339; Halsbury’s Laws 
of England, Vol. X, pp, 125 — 128, 140, 152 — 155; Mew’s Digest, Yol. Y, cols, 233 — 237; 

Annual Practice Notes under 0. LXY, r. 1 ; Yearly Practice, 1914, Notes under 0. LXY, 
r. 1 ; Enoyclopaadia of the Laws of England, 2nd Ed., Yol. IV, Heading “ Cost’s ” and 
“Crown Debts ” Marshall on Costa, pp. 540—647; Amir All’s Civil Procedure Code, 

Notes under 8. 73 and 0. XXYII, 

(2) Johnson The King, 9 C.W.N. Journal portion, p. L 

f3) Sea The Seerotary of State v. The. Bombay Landing <& Shipping Co,, 5 BM.C, " 
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has .no iurisdictioD to, order .'the payment of 'costs by or to the Crown 
except tiiider a statute, in which such jurisdiction as to Crown costs 
is expressly conferred, or where the question arises under a petition 
of right, or some analogous proceeding, or in exceptional cases where 
justice seems to require that the Crown should pay costs, or where 
the Crown is not nnwilling- to be treated as an ordinary litigant JS) 
‘-On the other hand, as incidental to departmental administration, 
there must be often litigation which does not affect any prerogative 
of the Crown, and as to which no good reason can be assigned for 
the denial of costs to the successful party.(6) 

It has no doubt often been said that as the Sovereign, by 
reason of his prerogative, does not pay costs to a subject, so it is 
STsts-Crown beneath his dignity to receive them ; but many instances occur in 
Suii3s Act the course of practice of the English Courts in which the Attorney- 
General receives costs, (7) 

Thus, in the case of successful proceedings with respect to 
charities, the Attorney-General will usually be allowed his costs as 
between solicitor and client, <8) and in special cases his charges and 
expenses in addition. (9) 


Pjfovisions'ol 
Eaglisli law 
— Attorney - 
Oenerars 


15) Per Lord Maonagbfcen in Johnson v. B,, (1904) A.G., at p. 824; see Vaiihinaiha 
Pillai V. The King-Emperor, (1913) 29 T.L.E. 709 — 29 Ind. Ca?. 369 (P.O.) ; see, also, 
The Secretary of State v. The Bombay Landing and Shipping Co,, 5 B H.0.0,0. J. 23 
(approved in 12 Gt 445 and followed in '6 B. 73 ; 25 M, 457, 492 ; and referred to in 10 
B.H. C. 416 ; 11 B.H.G. 37 ; 2 B. 148 ; 31 B. 86). 

(6) The case of Moore V . Smith, (1859) IE. & E. 697, supports this view. Per 
Wright, J., B.v. Archbishop of Canterbury, (1902) 2 K.B. at p. 572, See, also, Thomas 
V. Pritchard, (1903) 1 K.B. 209 ; Be Wood’s Estate, (1888) 31 Oh. D. 607 ; Bowles v, 
Att, Gen., (1912) 1 Ch. 123, 137 ; Re Cardwell, (1912) 1 Ch. 779. The general question 
is also reviewed in Johnson v. R., (1904) A 0. at p. 824 ; and see Mews v. E., (1882) 
8 App. Oas. at p. 853 ; Middlesex^ J, v. B., (1834)9 App Gas. at p. 786. See, also, B, 
v; Archbishop of Canterbury,' {19QB) I K.B. 289, C.A., where a defendant for whom the 
Treasury solicitor appeared was held entitled to his costs. In some oases a Court of 
summary jurisdiction has power to give costs for or against the Grown. Thomas v. 
Pritchard, (1903) 1 K.B. 209. Ss. 1, 2, of the Grown Suits Act, 1885 (18 & 19 Viet. 
0, 90), apply only to proceedings by the Attorney-General suing on behalf of the Grown 
(B» V. Beadle, (1857) 7 B. & B. 492), followed in an Irish case {Be Madden, (1902) 
I I.B. 63). 

(7) See DanisU’s Ohanoery Practice, 7th Ed., Vol. I, 1901, p. 60. 

(8) Moggridge v. Thaekwell, ISVes. 416; Mills v. Farmer, 19 Yes. 490; A,Q, 
V, Ld, Ashhurnham, IS. & S. 394. Where, on appeal to the H.L., the A.-G, 
unsuccessfully supported the judgment of the C.A, in favour of a charity, he was allowed 
his costs out of the estate : Hunter v. A.-G., (1899) A.O. 309, 325. 

(9) Re Duhoich College^ 15 Eq. 284 ; A,*G, v. Kerr, 4 Beav. 297. For forms of 
orders, see Seton, 1288, 1290. 
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By the.'.EngMsli Crown Snits. ■Act,^/18S5j v^) .in ■ all actions/ 
and suits* and other legal 'proceedings since instituted on behalf of ' 
the Crown in .Great Britain or Ireland, when the Crown succeeds, 
the Advocate-General or Lord Advocate is entitled to reco.ver .costs 
for' the Grown as between siibjeot and subject, such costs to be' 
paid into' the Exchequer. By S. 2, defendants are entitled' to 
recover costs in like manner as between subject and subject, :.and' . '., 
the Commissioners of the Treasury are required to pay them out of 
any moneys to be voted by Parliament for that purpose. Costs 
can only be given to a party against the Crown in cases within 
the Act. 

With regard to the law in this country it must be noted that Provisions of 
*^the Civil Procedure Code (^2) provides that suits against 
Government may be brought against the Secretary of State. 
that section suits against the Government of the King in India 
may be instituted against the Secretary of State. In England 
there is no remedy against the Crown for a tort. In such a 
case the maxim that the King can do no wrong applies. Where 
the tort is committed by a Government Official, the remedy (if any) 
is against the individual and not against the head of the depart- 
ment : In the case of contracts the remedy in England is by 

petition of right. That is the Law in England. In India, until 
1858* the Government was vested in the East India Company. 

That Company exercised different functions. It was partly a trad- 
ing company with the rights and liabilifcies of an ordinary commer- 
cial body. It also exercised sovereign power delegated to it by the 
Grown. In respect of its acts in the former capacity it could be 
sued. For its acts in the latter capacity it could not. In 1858 
the East India Company came to an end and since then India ha«i 
been governed directly by the Crown. By statute 21 and 22 Viet., 
c. 106, Ss. 1 and 2, the territories and revenues of India 

(10) sti. 18 & 19 Vic. 0 . 90, S. 1. ' ' 

(11) See Eb Vernon^ (1901) 1 1.R. 1; for suoh order, see A.-0. v. Banmer, 4 D. & 

J. 205, p. 1290 ; and as to costs payable by the Crown in a case as to sncoesslon duty, 
sea the Grown Suits Act, 1861 (24 & 25 Vic,, o. 92). The Act does cot apply to chp-rity 
oases, A.-G. v. Bean and CcitnoMs o/ Windsor, 8 H.L G. 459. As to A.-G-,’s costs, see 
Gorp. of London v. AL.-C?,, 1 H.L.O* 471 ; v, Oorp, of London^ 2 Mac. & G. 247, 

273 ; Be Bedford Ohar., 29 L.T. 6 ; Dan. 60, Ha is entitled to them as between solici- 
tor and client : Moggridge v. Thachwell^ 1 Yes. Jun. 475 ; 7 Yes, 36, 88 ; 13 Yes. 416 ; 

Mills V. FarmeTi 19 Yes, 490; ^v. Ashhurnhamt 1 S. & S, 394, 397, where 

there was no relator. 

(12) S, 416 of Act XIY of 1882-8. 79 and 0 , XXYII, r. 1 of Act Y of 1908! 

(18) Raleigh v. Goschen, (1898) 1 Oh. 73, 
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we^e;fcaBsfelTecl^,,.to Vae Crown. . ■ In' .order, however,, that no one 
sbonld be depinved of ^ ^ right or ciaiin which he might have 
had against the Bast- India Company, '8. 6'5 of " that Statute pro- ' 
Yided that the Secretary of ' State in Council as a body corporate^^^'i 
might be sued in all cases in which the Company, might . hav.e , 
been 'sued. Thus, the Secretary of State in Council now stands' in', 
the position of the Company , and can be sued, in cases in which the 
Company wouid formerly have been sued. But it could not have 
been sued in respect of acts, done by it as a sovereign power, but 
only in respect of acts which did not fall within that category. The 
liability of the Company is now the liability of the Secretary of 
State and the suits referred to in the Civil Procedure Code are 
suits in respect of acts of Government which are not acts of State, 

which have no relation to the Government of the country. 
The act for which the Government was there held liable was not 
an act of Government as the ruling power. The distinction is 
clearly taken by Peacock, C. J., w^ho says (see page 14) : '' But 
where an act is done, or a contract is entered into, in the exercise 
of powers usually called sovereign powers, by which we mean powers 
which cannot be lawfully exercised except by a sovereign, or private 
individual delegated by a sovereign to exercise them, no action«will 
In cases where a suit would lie against the Government of 
India, costs would be awarded to or against Government just as in 
ordinary cases. 

“ The Advocate-General in the Presidency-towns corresponds 
with the Attorney-General in England. So far as the trusts are 


(14) Not personally. See S. 68. 

(15) See Gould v. Stuart, (1896) App, Gas. 675 ; Vijaya Eagava v, Secretary of 
State for India^ 7 M. 466 ; Ilbarlis’ Goveramenfe, p. 161 ; see tiie same cited and dis- 
cussed in Jehangir M, Oursstji v. Secretary of State, 27 B. 189 (196«“197) = 5 Bom. 
L.E. 30), 

(16) Aclmcate General of Bombay v. Adamji, 30 B. 474 (1905). As to the office of 
Advocate-Genera!, see Articles in 7 Madras Law Jourael, pp. 61, 91, and Ganapati 
lyer^'s Hindu Endowments, ocxov. “ The Attorney-General is the chief Law Officer of 
the Grown, and a great Officer of State, appointed by Letters Patent, and he is ex officio 
head of the Bar for the time being. The history of the office is somewhat obscure, but 
it would appear to have been established about 1277, when an Afetornatus.Begis—as the 
Attorney-General was originally atyled—was appointed to protect the interests of the 
Grown, in cases afiecting it, .before the Courts. The appointment was formerly made 
‘‘quamdiu se bene gesserife,” but is now ‘‘durante bene plaoito*’ The Attorney- 
Gsuerai superintends all proceedings at law or in equity aiecting the royal prerogative, 
and is .also the chief legal adviser of the various departments of Government. In 
the House of Commons;., he is not • a member of the Oabmefe, but, -as a 
member of the Government, takes the principal charge of legal measures and 
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concerned .he only represents- the public, ^'3.71 and is .bonnci by all 
acts and omissions, of the manager which are not in themselves 
fraiidulent.US) The dejure managers and trustees of a public charity 
losing their right by limitation to oust the de facto trustee does not 
confer on the latter immunity from suit on the part of the 
Advocate-General.^^^) He may, in the Presidency-tov/ns, maintain 
a suit in his own name, or some relators may in such towns, with 
his sanction, sueJ^O) And since the Code of 1877, it has been 
expressly enacted .that the Advocate-General may siie.C^i) A Bill 
filed by one Advocate-General does not abate by the fact that the 
latter leaves the country. (‘^2) Though the Advocate-General may sue, 
it is not necessary that he should be made a party either ■ as a 


aMra. He pEoseoutes for tbe Orowi3 in oriminal matters and in revenue eases, and 
grants fiats for writs cf error, There are many legal proceedings which by statute 
cannot be initiated in English Courts without his sanction, e.g., proceedings by 
any local authority to prevent the pollution of streams (Public Health Act, 1875, 
S, 69) ; prosecutions for an offence under the Poblio Bodies Corrupt Praotioes Act, 
52 and 53 Viet. 0 . 69 ; and as to the recovery’ of penalties, sea Public Health Act, 
1875, S. 253 ; Public Health (Officers) Act, 1884, B, 2 ; Public Bodies Corrupt Praotioes 
Act, 1889, S. 4 (1). The Attorney-General, or, during the vacancy of the office of 
Attorney-General, the Solicitor-General may, In the exercise of his discretion, file an 
information for any misdemeanour whatsoever. In oases of libel, this procedure is 
confined to libels of so dangerous a nature as to require immediate action on the part 
of the law officers of the Crown. There is said to have been no ex officio information 
filed since 1887 (Blake Odgers’ Libel and Slander, 4th ed,, p, 433). The Attorney- 
General, as representative of the Grown in matters of criminal judicature, has power to 
enter a nolle prosecui (q. v.) and thereby to stay proceedings in any indictment or 
criminal proceeding, and he may do so ex mero motu without calling upon the pro- 
secutor to show cause why that should not be done (B. v. Allen, 1862, 1 B. & 8. 850). 
The Attorney-General is the only legal representative of the Crown in the Courts {B. v. 
Austen, 1821, 9 Price, 142.), But during the vacancy of the office the whole business 
and authority of the Attorney- General devolves upon the Solicitor-General (B. v. 
Wilkes, 1770, 4 Burr, 2527, 2554, 2570). As to his remuneration of and right to 
engage in private practice, Formerly, the law officers ware entitled to accept private 
praotioes without restriction, but important, although tentative, modifications of this 
privilege were introduced by regulations embodied in Treasury Minutes of 6th December 
1892 and 29th June 1894.” See Bnoyolopsedia.of the Laws of England, Vol, Ij 2nd Ed,, 
pp, ,624— 627. 

(V!) Admeate^Generalv* 

(18) lb. (former suit by trustees ; subsequent suit by Advocate-General barred), 

(19) Lahshmandas v, Jughul Sishore, 22 B. 216. 

(20) See Aitorney-GeMral v, Brodie, 4 M.I.A. 190 ; see DJmncoonrhhai v. 
Advocate- General, 1 Bom. L.R. UBi Srinivasa v, Eagham, 23 M. 28, 30, 

(21) Shri Qamsh v. Keshavrav, 16 B, 625, 636; Eori Dasi v. Secretary of State, 

6 0 . ' 228 . 

(22) SkiUel v. Palmer, 2 Mor, Dig. 104, 
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plaintiff or as a defendant, althongli if he be made a party 
defendant and -appears by counsel he will be entitled to costs. ^24) H© 
is at liberty to^ intervene at any stage of the litigation^^s) and is 
entitled to be heard. (26) There was, however, no public officer in the 
-mofussii entitled to bring suits which the Advocate-G-eneral couM^ 
and can now^ institute in the Presidency-towns.”(27) 

But where the Advocate-General was made a party in a suit 
brought at the instance of a person, and instituted in the Mofussii, 
and the Advocate-General employed counsel, he was held entitled to 
get the costs of such counsel and other expenses of the suit. ( 28 ) 

Where a suit by the Advocate-General at the instance of relators 
was dismissed, and the Advocate-General did not appeal, the relators 
who were not parties to the suit were held incompetent to appeal 
on their own account; ( 29 ) and consequently would not be entitled 
to costs. 

In a suit brought by the Advocate-General at the instance of 
relators for the purpose of removing the defendants from the position 
of directors of a Mahomedan Mosque, and for administration of the 
property of the mosque, &o., the decree ordered that the defendants 
should have their costs taxed as between attorney and client out of 
the charity funds. The attorneys of the defendants accordingly 
brought in their bill of costs, and in taxation it was contended that 
they should be allowed out of the charity funds all the sums which 
the Taxing Master certified they should pay their attorneys. Held^ 
that where the Taxing Master decided that certain items allowed 


{2B) Lahshnandasv. Ganpatrav, SB, 

{%i] Bori Dasi V. Secretary of State, ^ G. 

125) Advocate^ General v. Muhammad Huseni, 4 B.H.G, O.C J. 203, 206-n. as to 
tilie bdnglrig In of new relators and dismissal o! the old, see ib, and as to death of 
relator, Y. 2 Mor, Dig. 104 , 

iM) Aitorney 'General Brodki 4: IQO, 20Q, 

. . (27) Rangasami Naickanv, Varadappa Naichan, 17 M. 462 (465); Brojornolim 

Das& V. Burro Lalh 5 0. 700; Shri Ganesh v. Keshavrav, 15 B, 625, 636. It has been 
said that it is donbtfnl whether this statement is correct so, far, as regards the'oharit- 
able institutions which were governed by Begs. XIX of 1810 and VII of 1817, and that 
the Oollsotor must be regarded as such official. See' Ganapathi' Iyer's Beligious Endow- 
ments, 'oosovi. ^ 

( 28 ) EoriDasiv. Semimy of State, WG. 228;. 

(29/ Jan Mahomed v, Byed Nurtiiin, 9 Bom. Ii,B. 996 (1907) * 32 B. 155 . 



X.] 


419 


' COSTS IN SPBCIAIi CASES. 

against the defendants should not come out of the charity funds, his 
decision could not be disturbed. (30; 


|30) Advocate- Genera! of Bombay M,A,K, Jitakef\ 20 B. 301« Stariiag, la, said 
ic ilhe eoiissa of isks judgment; ‘‘This was a chanty suit brought in regard to the funds 
of the luma Masjid in Bombay. By the decree the first, second, third, fourth, sixth, 
seventh and eighth defendants were allowed fehair costs, taxed as between attorney and 
cliast, out of the mosque funds. Their attorneys sent in their bill to the Taxing Master 
for taxation, and ha has disallowed certain items in the bill which amount in the whole to 
a large sum, Some of the items have been disallowed altogether as between the attorneys' 
and their clients the trustees, and some have been' allowed between the parties, but dis- 
allowed against the mosque funds. Objections have been taken to the disallowance by the 
Assistant Taxing Master, of all these items. And I have now to determine whether Ms 
certificate should be varied in any way. (After dealing with the items which had been 
disallowed as between^attorney and client, His Lordship continued);— All the other items 
which have bean allowed in favour of the attorneys as against the defendants have been 
either reduced in amount or disallowed entirely as against the mosque funds, and it is 
contended that as the defendants were ordered to have their costs, as between attorney 
and client, out of the mosque funds, they ought to be allowed all the sums which the 
Taxing Master certified they ought to pay their attorneys. The Acting Advocate- Gene- 
ral as representing the charity said he thought the defendants were entitled to what 
they asked ; as, although the expenditure was high, he did not think it excessive, and 
great good had been done by the defendants for the charity. He, however, nnly 
represents the charity officially, and it would be difficult to hold that his consent was 
sufficient to bind the charity and to release me from the duty of determining whether 
the Master was right in disallowing what ha did. In deciding this question I am, 
therefore, under the disadvantage of not having heard any argument in support of the 
Taxing Master’s decision. That trustees cannot always obtain from their cestui que 
irustent all that they pay the attorney they employ, is evident from the oases of 
Johnson v. Telford, 3 Russ. 477 ; Allen v. Jarvis, L.R, 4 Oh. 616 and Brown v. Burdette 
40 Ch, D. 244 (254) ; but the case which seems to me to govern the present case 
la In re Browns L.R. 4 Eq. 464, referred to in In re EoherUon, 42 Ch. D. 553 
(558). In the former case, Lord Romilly, M.R., says : “ If a person, being a trustee, 
chooses to employ a solicitor for the purpose of conducting the afiairs of the trust, 
which, of course, the solicitor is well aware of, there is a distinction between his 
employing that same solicitor for exactly similar purposes with regard to which he is 
not a trustee. Suppose for instance that he is not a trustee, but simply a client, and 
that he says to the solicitor, ‘ I wish you would make for mo, or procure for me, 
copies of such and such deeds, and I want to have them fully explained to me and I 
come to you for that purpose,’ The solicitor tells him ® You can have them if you 
wish, but they 'are not at all wanted, they are of no species of use.’ The client'' says 
■® Never mind, I require it -tO' be done.’ When the bill is taxed, and that fact is stated, 
the client cannot complain. But take the case where ha is a trustee, * There it 
is the duty of the solicitor to tell him very well, it shall be done, but you must 
understand that this is not required for the purposes of the administration of the 
trust ; you cannot charge these costs against your cestui que irusi, and I cannot put 
them into the bill of costs which will have to be paid out of the trust estate ; therefore, 
if you require it to be done, you must pay for it personally, and you will understand 
It is a -personal matter between you and.- me.’ ' , I think, therefore, it is the duty 
of , the solicitor 'to 'tall the trustee, ‘ This is not wanted 'ior the administration of the 
; trust, 'and ifyoumsisiuponits being done, it is for jour private convenience, and, thera- 
lorej cannot be charged against the trust estate.’ So regarding it I have looked at this 
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It does not follow that because acharge is proper to be allowed 
between an attorney and' client, that the client, if a trustee, should 
be allowed that charge out of the trust funds. 

Where the plaintiffs in a suit with respect to a religious endow- 
ment fail, the circumstance that the suit had been filed with the 
sanction of the Advocate-General would not entitle them to costs 
Gilt of the fund, for it is no part of the duty of that officer to decide 
the case as a Judge, his duty being simply to leave the applicants 
for sanction to bring a suit, if an apparently good and bona Me 
grievance is shownJ^^) 

Just as the Advocate- General in this country pays and 
receives costs under certain circumstances, so the Attorney-General 
pays and receives costs in English Courts. 

Where collusion is suspected between the defendants and 
the relators, the Attorney- General attends by a distinct solicitor, 
and always receives his costs. (^3) 

The Attorney-General in England just as the Advocate- 
General in this country constantly receives costs where he is 
made a defendant in respect of legacies given to charities. 

Where he is made a defendant in respect of the immediate 
rights of the Crown in cases of intestacy he also receives his 
COStsI^S) 

There is, however, no invariable practice of giving him his 
costs in all cases out of the fund, the subject-matter of the suit. 

bill and I have no doubt that the client did order it all ; but then the application of the 
rule I have mentioned appears to me to be necessary, and then comes this question, 
which is properly a question for the Taxing Master to determine, is it proper or neces- 
sary or fit for the administration of the trust that certain things should be done The 
Master of the Roils then goes on to say that the question oi quantum and qmim is one 
in which the opinion of the Taxing Master as to how much of the trustees’ bill ought to 
be charged against the cestui qm irustent ought to be accepted. I think I must follow 
this decision and refuse to disturb the decision of the Taxing Master that the items now 
under discussion ought not to come out of the mosque funds.” See the judgment of 
Starling, J., in the Advocate- General of Bombay v. M. A. E, Jitahert ^O B, 301. 

|31) Administrator- General of Bombay v. Af. A. K, Maher ^ 20 B. 301. 

(32) OHnnasami Mudali v. AdvocaU-Qemral^ 17 M. 406. 

(33) For form of order for costs of A.-G. appearing separately from relators, see 
A,-G. V. Wyggeston fiospM, 2 June, 1855j A. 1024 ; Baton. 1290. 

(34) MoggridgeY, Thachwell, 7 Yes. 36, 88 ; Mills v, Farmer ^ 19 Yes, 483, 490 f 
At- Q* V, Lewis, 8 Beav, 179. See also The Advocate- General of Bombay v- M»AtKt 
JUaher, 20 B. 301. 

135) See Danieirs Chancery Practice, 7th ed., Yol. I, 1901, p. 61, 

(86) V, 219, 234. 
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In charity suits costs have bean frequently awarded, to the 
Attorney-General in interlocutory maltersj independently of the 
relator.C^^i 

It would appear that the principle that the xittorney-General 
never receives nor pays costs may be modified in this way^ 
nameljj ‘Hhat the Attorney-General never receives costs in a 
contest in which he could have been called upon to pay them j, 
had he been a private individual. ”(^8) 

In an action by the Attorney-General without a relator^' costs 
may be ordered to be paid by one defendant to another defendant ; 
and where in a charity case some of the defendants supported 
the contention of the Attorney-General, they were allowed their 
costs as between solicitor and client, to be taxed and paid out of 
the fund; such costs as between party and party to be repaid by the 
defendants who opposed the proceedings.189) 

In certain cases, the King’s Attorney-General may, as re- 
presenting the interests of the Crown, be made a defendant to an 
action ; but this is to be understood as only applicable to cases in 
which the interests of the Crown are incidentally concerned ; for 
where the rights of the Crown are immediately in question, as in 
cases in which the King is in actual possession of the property in dis- 
pute, or where any title is vested in him which the action seeks to 
divest, an action will not in general lie, but the person claiming 
relief must apply to the King himself by Petition of Eight. 


(37) A.-G, V. Ld, Ashburnlmm^ l S. and S- 394; see* however, Burney v, 
Macdomldt 15 Sim. 6, 16. 

(38) A.'G. V, Oorp. of London, 2 Mao, and G. 247, 269 ; see, also, 8. C, 12 Beav. 
171, and 1 H.L.G. 471, and Ld. Oottenham’s comments on the case, 2 Mao. and G. 
271 ; A.G. V. Drapers’ Co,, 4 Beav. 805 ; Ware v, Gumberlegei 20 Beav. 510 ; Kane v, 
MauU, 2 Sm. and G. 331 ; 8,0., on app., 4 De G. M. and G. 566, 669, Provision has 
however been made by the 18 and 19 Yio. o, 90 for the payment of costs by or to the 
Crown, In proceedings instituted, after the passing of that Act, on its behalf (See 
Morgan and Wurtzburg, 336— 9), and by the Customs Inland Eevenue and Savings 
Banks Act, 1877 (40 and 41 Vic. o. 13, 8. 5), in all proceedings at the suit of the Crown 
under the Customs Aot the same rule as to costs is to be observed as in proceedings 
between subject and subject in matters relating to the revenue (A.^G, v. Emmer, 4 Be 
G. and J. 206 ; A.-C. v, SiUinghourne By, Co., 35 Beav. 266, 272 ; 1 Ec[. 636, 640 ; and 
see Bawer V. Milford, 9 W.R, 135. (Eng.), For form of order, see Seton, 12904 

(39) A,* G. V. Corp. of Chestsr, 14 Beav. 338 ; A.-G. v. Mercers’ Go,, 18 W.E. 448 
(Eng.). ,, 

(40) See pos^, pp. 62—64, - 

(41) BeeveY. A«-G,, 2 Atk, 223, cited 1 Ves, 8. 446 ; Ld, Bed. 31, 102 ; Eyve$ v. 
of Wellington, 9 Beav. 579, 600 ; Welkin v, Ld, Herbert, 1 Dr. & S. 608, 
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The Government Solicitor, who receives a monthly salary as 
such, receives no further payment from Government in respect of 
any costs of litigation to which Government is a party, except ** ont- 
fees ’’ or actual payments made by him on behalf of Government, 
and pays no fees when he instructs the Advocate-General ; but, 
under his arrangement with Government, he is entitled to retain 
the costs decreed to Government, if recovered, and he then pays to 
the Advocate- General the fees of counsel allowed by the taxing officer: 

Held, that when a suit against Government is dismissed with 
costs, costs should be taxed in the usual way, and the taxing officer 
cannot enquire into the agreement as to remuneration of its law 

officers by Government.(^2) 

(421 Admulla v. Secretary of State, 16 M, 405. The followsHg eifemct from the jiidg» 
merit in the case may also be noted : “ Mr. Norton appears for the plaintiff and argues 
that as Government pay the Government Solicitor a fixed monthly salary to do its legal 
work, the Secretary of State, the defendant in this case, cannot be said to have incurred 
.any costs: that as the Government Solicitor cannot recover from the Government the 
items mentioned in the bill of costs Government cannot recover them from the plaintiff, 
and that the prioeiple upon which the Court ought to proceed in fixing costs is to 
ascertain what was the actual damnification caused to the successful party and to award 
to him the sum which he is actually out of pocket. Mr. Norton’s argument proceeds 
on the assumption that the plaintiff is entitled to the benefit of any arrangement entered 
into by the Government with the solicitor, whose services the Government see fit to 
retain by the payment of a monthly salary, I do not think that he is. The principle 
applicable in cases like the present appears to be that laid down in the case relied on by 
the Advocate- General— Eapwowd v, Laheman, (34 Beav, 584). In that case the taxing 
master allowed a Company which employed standing solicitors as a fixed salary such 
costs as the Company would he bound to pay to their solicitors. It was argued before 
the Court that as the standing solicitors were paid a fixed salary, the Company had no 
right to charge the unsuccessful party more than their own standing solicitors could have 
charged them, The Master of the Eolls maintained the order of the taxing master,- 
holding that the unsuccessful party could not have the benefit of any private arrange- 
ment between the solicitor and the company as to costs. The case appears to me on all 
fours with the present case. The unsuccessful party, the plaintiff, has been ordered to pay 
to the defendant the costs incurred by him. The defendant asserts that costs have been 
incurred by the employment of a solicitor to receive the summons, to instruct counsel, 
put in written statement, etc, It is not denied that the costs, which the present 
defendant claims to recover from the plaintiff, are such as any other defendant must 
have incurred in defending the suit and would be bound to pay to his solicitor. But it 
is argued that unless the Government Solicitor proves that he can recover the costs from 
Government, Government cannot recover them from plaintiff. This is entirely beside the 
question, which is one between plaintiff and defendant, not one between plaintiff and the 
Government Solicitor as Mr. Norton suggests. The plaintiff has no right to assume that 
the defendant has not expended those sums, nor is he entitled to call upon the defendant 
to prove the nature of the contract between him and his solicitor. The case of Barnes v, 
AUwood, 5 0. B, 164, is not; really inpoint, as there the taxing officer, had been 
induced by false affidavits to allow a larger sum as expenses to Commissioners 
than had actually been paid. It is true that Mr, Norton’s whole argument proceeded 
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Assuming that the arrangement between the Government) 
and its solicitor is that the latter should receive a salary and in 
addition the costs awarded to Government, this arrangement 
cannot affect a third party condemned in costs ; neither is it 
illegal or contrary to public policy, 

Similarly it has recently been held by the Bombay High Court 
that where in a suit on the. Original .Side of the High Court of 
Bombay, to which the Secretary of State for India is a party, costs 
are awarded to him, the Government Solicitor is entitled to have 
his bill of costs taxed in the ordinary way against the losing party 
notwithstanding the fact that the Government Solicitor is a 
salaried officer of Government.” 

In a suit for a certificate of administration under Act XXVII where 
of 1860, Government did not apply for any such certificate, orwasa^Saea 
oppose the plaintiff’s suit. But having been made a defendant by®°®^®* 
the plaintiff, and obliged to make an answer it was held thOit it was 
not liable to be cast in costs, 

A Collector who was unnecessarily made a party to a suit, and 
who might have had damages awarded against him if he had not 
appeared, ought to have his costs of appearance. 

In the first Court, the Government obtained their costs ; the 
opposite party appealed, but did not make the Government a 
respondent* On appeal, the decree of the first Court was reversed. 

Held, that the Government, not having been made a party to the 
appeal, were entitled to recover their costs to the first Court. 

The plaintiff, as ijaradar, claimed a sum of money as compen- 
sation for land taken compulsorily for the purposes of a railway, 

OE felie assEfflpliion that the bill of ooats put in by the defendant in this case represents 
absolutely fictitious transactions as between the Government'^Bolicitor and the Govern* 
mente But it is unnecessary to consider that question. The only question is, has the : 
defendant incurred any, and if so, what costs? The answer is, the defendant , has 
employed a solicitor who has done certain acts and is entitled to charge lor his time and 
work, and the defendant is liable to remunerate the solicitor. Whether Government ■ . 
chooses to do by a fixed salary and whether the costs if recovered go to the Government 
Treasury or into the solicitor’s pocket, is not a matter into which the taxing officer is 
competent to enquire,” A&imuUa Snheb v. Secretary of State, 15 M. 405 (410, 411). 
iiB) Muhammed Alim Oollah Sahib v. Secretary of State for India^ 17 M. 162, 

(44) P. Nusservanji 8. 81 Wartenfels, 18 Bom. L.E. IIS. 

\ {ib} ThcGovernmefit y. Musst, Sanoola, 3 W.R. 23. 

iiByThe:CotlmtoreftheMPergunnahsv\OJ»WilUmon,l'2WM,iU, 

. (ify '^overnmeni v. B*H. 23-a, ', ^ 
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and: which had, been awarded, and was lying in deposit; a farmer 
,:of the lands under Mm claimed a portion of the same sum, as 
compensation for the residue of his lease. Held that the farmer 
■„was entitled to such compensation : and that in apportioning the 
costs of a suit brought to try the question, in which the ijaradar 
was plaintiff, and the Grovernment and the farmer defendants, the 
farmer was entitled to receive from the ijaradar the costs of his 
demand to the extent to which it was established, and the plaintiff 
to receive of the farmer the costs applicable to an excess in the 
demand of the farmer beyond that which he succeeded in establish- 
ing, and that Government was entitled to receive the costs which 
It had incurred from both parties, in the proportion in which each 
had failed in establishing his claim. 

The plaintiff brought a suit against Government for recovery 
of a vata7t but the suit was dismissed under S. 4 of the Bombay 
Eevenue Jurisdiction Act. The District Judge, however, refused 
to give the defendants costs, on the grounds that he did not approve 
of the policy of the Government in passing the Act, and tha,t he 
doubted the power of the Legislature to pass the Act. Held, 
reversing the order, that the reasons assigned by the District Judge 
were no valid reasons for ordering the defendant to bear his own 
costs in an action in which he had been successful and in which he 
had not been guilty of any improper conduct. (SO) 

In circumstances respecting the enforcement by Government 
of their claim to resume Ghatwally lands, the Judicial Committee, 
in reversing the decree of the Special Commissioners, decreed all 
the costs incurred in the proceedings in India, and in the Privy 
Council to be paid by the Bengal Government, (si) 


(48) Nu'^eerocddeen Ahamed v. The Raihcay Gommissionerst Marsh 91 «i Hay 
157. Tha Court said io this case as to the appeal of Government as to costs, It is 
quite clear that Government must, under the general rule, receive its costs from the 
losing party, Nub eerooddeen Ahamed v. The Railway CommissionerSi Marsh, 91 (93) = 1 
Hay 157.' 

(49) Bom. Act X of 1876. 

(50) The Secretary of State for India v. Venkaiesh Govind Deshpande, 2 Bom. Ij.B. 

(51) Rajah Lelanund Singh Bahadcor v. The Government of Bengali 4 W,B» 77, 

P.C. = 6 M.t.A, 301 = 1 Suther. 248 = 1 Sar. 605. Decree appealed from reversed, with 
all the costs a purchaser had been put to in the proceedings in India and upon appeal, 
The costs of the execution -creditor ordered to be paid by tha purchaser, and charged 
by Mm in his cost against the Gov ernment, BumWioo hall Girdliurlal v. The CoUector 
of Burati 4 W,R. 65, Suther, 887 ««1 Bar. 718, 
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The GoYernmeiitj in this case, having persisted in their claim , 
after several decisions against them by their own officers acting as 
Judges, were adjudged liable to pay all the costs of the case 

The act of the survey authorities in demarcating lands is aEstotof 
necessary and legal act, and Government cannot be saddled 
costs unless it can be proved that its officers are wilful wrong-doers Jiabiiity^foE 
A mere allegation of the plaintiff, to the effect that the defendant Qffio6j.s^ 
had colluded with the survery officers, is no reason for saddling 
the Government with costs (58), 

Upon the application of the Collector, who w^as a party to a Costs 
suit, an inquiry was held by the Subordinate Judge into coiiei^or. 
conduct of a Civil Court Ameen, who had made a local investigation 
in the suit« The Ameen was acquitted and the Collector ordered 
to pay his costs, including vakeel’s fees. Held that, as in the case 
of miscellaneous proceedings, the Civil Court was competent to 
award such costs against the Collector (5^). 


(52) Baja Lelanmd Sing v. Government of Bengal, 4 R. fP.O.I 77=6 M.I.A, 
101. TMs Lordships of the Pri?y Council said in the course of the judgmanfe : — 
« "With respect to the costs of the proceedings which have taken place-, their Lordships 
do not doubt that the Bengal Government, in bringing forward this claim, have acted 
under a sense of public duty; but it is an attempt to disturb upon insufficient grounds a 
settlement which subsisted without dispute for about forty years, during all which time 
4he right to disturb it, if it exists at all, existed with as much force as^ when the 
proceedings were instituted. It has been persisted in after several decisions against the 
Government .by their own officers acting as Judges ; the decree in their favour has been 
finally obtained upon grounds difierent from those on which it was originally sought, 
and the appellant has been exposed to a long and most expensive litigation. Under 
these circumstances their Lordships think that they should do but imperfect justioa if 
they did not humbly recommend to Her Majesty that the respondents should be ordered 
to repay to the appellant all the costs which they have reoeivad from him under orders 
of the Judges below, and should also be ordered to pay to him all his own costs of these 
proceedings, including the costa of the present appeal* Raja Lelamnd Sing v. Govern^ 
ment of Bengal, 4 W.R. (P.G.) 77 (86) =6 M.I.A, 101, 

, (53) Gollecior of Moorshedahad v. Bammohinee Dossee, 1 Hay 520. See, also, oases 
noted under “ Judicial Officer’s liability,” — infra. 

(54) In the matter of the Collector of Tirhoot, 14 W.R. 390, -The Court' said in. the 
course of the, judgment When an Officer like a Civil Court Ameen finds himself 
charged with misconduct or' with a criminal ofienoe, the prosecutor or promovent 
being, no . less a, person than the Collector, he is quite justified In having .himself 
defended by Counsel. ,, It is reasonable. that the. party who takes the rasponsifoillty .^of 
...bringing , forward ..and, pressing such charges, and falls to^sobstantiate them, should be 
made to pay the costs thereof.” In the matter of the Oollector of Tirlioot, 14 W.B. 
'„390:'(391)./' . V,":, 
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Costs on the The costs of all proceedings and interlocutory matters on the 
Eevenue side are to be adjudged as between subject and subject, 
and costs follow the event unless otherwise ordered (55). 

Osown oosts When costs are awarded to the Crown, then it becomes a debt 

ptiotity as to due to the Crown; (56) and, as such, would, under certain circum- 

ST^Orown^ stances, be entitled to priority over other debts (57). 

^®5ts. It is a principle recognised by the laws of many countries that 

claims of the Crown or State are entitled to precedence, e.g., the 
Hindu, Eoman, and Prench Codes, the Laws of Spain, the United 
States of America, Scotland, and England (58). 

A judgment-debt due to the Secretary of State for India is 
entitled to the same precedence as a debt due to the Crown, and 

the reason is that such debt is vested in the Crown, and when 

realized falls into the State Treasury (50), 

The Crown has the first claim to the proceeds of a pauper suit 
to the extent of the amount of the Court-fee that would have been 
payable at the institution of the suit had the plaintiff not been a 


(55) Mt-Qm, V. Cov,nte&i Slucher de WaMstatt, (1864) 3 H. & C. 374, 390 ; 
Edinburgh Life Assurance Co, v. Lord Advocate^ (1910) A, C. 143, 164. 

(56) As to what are Crown debts, see Judah v. Secretary of State for India, 12 0. 
445, infra, 

(67) See for instance S. 33 of the Provincial Insolvency Act (III of 1907) which gives 
priority to crown debts over other debts in the distribution of the assets of the insolvent. 

(58) The Secretary of State for India v. The Bombay Landing and Shipping. 
Company, 5 B.H.C.O.C, 23; approved in Judah v. Secretary of State, 12 G. 446 ; followed 
in JBalkrishna Vasudevv, Madhavrav Narayan, 5 B, 73; Bell v, Municipal Com 7 nis- 
sioners of Madras, 25 M. 457 (492) ; referred to in Abdul Gani v. Erishnaji Bhihaji, 
10 B.H.O.B. 416 ; Balaji Narayan v, Eamchandra Ganesh, 11 B.H.O.R, B7; In re 
Batansi Kalian ji, 2 B. 14:8 Lalubhai Bapubhai v. Manhuvarhai, 2 B. 388 (P.B,); 
Wagji Korji v. Tharia Topan, 3 B. 58 ; Sakharamsadashiv v. SUabai, 3 B, 353 ; Moti- 
lal Virchand v. Collector of Ahmedabad, 31 B. 86 (P.E.); Jehangir v. Secretary of State, 
6 Bom. L.R. 131. But see Eamachandra v. Pitchaihanni, 7 M. 434, 

(59) The Secretary of State for India v. The Bombay Landing and Shipping Co., 
5 B.H.O.B. O.C, 23- But see Eamachandra v, Pitchaihanni, 7 M. 434, where the 
Madras High Court has taken a somewhat different view on the question of the priority 
of Grown debts. The paramount rights of Government in respect of debts due to the 
Grown are not transferred to the alienees of Government revenue. The Regulations con- 
tain certain special provisions for enabling superior holders to realize their dues from their 
tenants : but there is not to be found in them any provision which can be construed 
as making those dues a paramount charge upon the land. If an inamdar fails to re- 
cover his rents by any of the special processes provided in the Regulations, and is 
obliged to go into the Civil Court and -obtain a decree for arrears, the sale of the land 
in execution of such a decree has the same effect (and no more) as a sale of the land in 
execution of a decree for any other debt, Balaji Narayan Kolaihhar v, Eamachandra 
Ganesh Kelkar, 11 B.H.O.R, 37. 
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pauper ; and the Code of Civil Procedure does not preclude the 
Grown or its representative from urging its prerogative (60). 

Where land is sold under the provisions of S. 10 of the 
Madras Abkari Act, 1864, for arrears due by an Abkari renter, it 
has been held by the Madras High Court (60 that the purchaser at 


(60) Ganpat Putaya v. The Gollecior of Kanara, 1 B. 7. Where a decree ic a 
paapar suit is in favour o! the plaintifi, the Government may raalise the Court»!ea 
as the first charge on the property the subject of the suit, by proceedings in execution, 
and need not bring a separate suit to recover it. Bam Das v» The Secretary of State for 
India, 18 A. 419 (421). There is nothing in Civ. Pro. Code, 0. XXXIII, r. 10, which 
precludes the Crown from urging its prerogative, and insisting on its right to prece- 
dence over all other creditors. Gayanoda Bala Dassee v. Butio Krishto Bairage, 33 0« 
1040 (1045)= 10 O.W-N, 857. Where a suit by a pauper was dismissed and costs direct- 
ed to be paid to the defendant, who attached the plaintifi'a property and brought it to 
sale, the Grown would be entitled to be paid first, out of the proceeds of such sale, the 
amount of the Court-fee leviable on the suit if the plaintifi was not allowed to sue as 
a pauper. GuUari Lai v. The Gollecior of Bareilly, 1 A. 596 (597). The Oourt-feedue 
to Government will be a first charge upon the property covered by the probate, grant- 
ed to an executor in forma pauperis. In the matter of the Will of Dawubai Haji Khan 
Buhib Khan, 18 B. 237 (240). The prior right of the Grown as creditor is liable to 
exception in the case of lien-holders, and where Government is declared to have first 
charge on property, it can only sell such rights as the person indebted to it possesses. 
DostMuhammad Khan v. Mani Bam, 29 A. 537 (540) (F,B.) = A,W.N. (1907) 157 « 4 
A.LJ. 720. Per Bashyam Aiyangar, J, The canon of interpretation of statutes that 
the prerogative rights of the Grown cannot be taken away except by express words 
or necessary implication, is as applicable to the statutes passed by the Indian 
Ijegislatures as to Parliamentary and Colonial Statutes, Bell v. The Municipal 
Commissioners for the City of Madras^ 25 M, 457 (493, 494, 500) = 12 M.L.J. 208. The 
rule of construction according to which the Crown is not afieoted by any statute 
unless there are words in it to that efiect, applies to India, The Secretary of State for 
India v. Maihurahhai, 14 B. 213 (218). See, also, Molilal Virchand v. The Golkctor of 
Ahmedabad, 31 B. 86 (P.B.) (89, 91) = 8 Bom, L,B. 904 = 2 M.L.T. 13. The rule that 
a statute does not bind the Crown, unless it is named in it expressly or by necessary 
implication, is subject to the proviso that the Crown may waive its prerogative in that 
respect and intervene where its rights and revenue are afieoted and take the benefit of 
any particular Act, though it be not named therein. The Government of Bombay y, 
Esufali Salehhai, Bom. Ij,^^ di 

(61) See EamachandraY, PUchaikanni, 7 M, 434; followed in Ibrahim Khan Sahib 

V. Bangasami Nakhen, 28 M, 420 (421) ; relied on Muthusamisr v. Sree Srm Methanithi 
Swamiyar Avergal, 19 Ind. Gas. 694 (699) = 13 M.B.T. 498 (505); approved in GMnna- 
sami Mudali Y, Thirumalai Pillai and the Bight Honourable the Secretary of State for 
Iwdiu, 25 Mt 572 (575) ; referred to in Raman v, Bassan^ 9 M, 247 (249); Kadir Mohideen 
Marakaykar v, NW, M.uthukrishna Aiyar, 26 M. 230 (233) ; The Secretary of State 
for India Y. Pmpathi Sunkarayya, M M. 493 (494) « 8 Ind. Gas. 414 = 20 794 

(795) = 8M.Ii,T. 323. The Court, Turner, O.J. and Miithusami Ayyar, J, said in the 
course of the judgment “ The next question is whether as a Grown* debt the arrear of 
Abkari Bevenue takes precedence of the hypothecation debt. The late East India 
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the sale does not take the land free of all encumbrances as in the 
case of a sale for .arrears of land-revenue under the provisions ■ of the 
Eeveniie Eecovery Actd^^) 

A sale for arrears of Abkari Revenue of immoveable properties 
belonging to the defaulter under S. 28 of Act I of 1886, has not 
the effect of discharging encumbrances created prior to the saleJ^^) 

The substantive provisions of the Revenue Eecovery Actl6^) 
that a sale for recovery of arrears of land-revenue frees the land 
from all encumbrances and from all favourably rented leases, do 
not apply to a sale under the Local Boards Actd^^) 

In determining whether or not a debt falls under the denomi- 
nation of a Crown-debt, the question is not in whose name the 
debt stands, but whether the debt, when recovered, falls into the 
coffers of the State. 


Oompauy was oaiy a oorpomiion with limited powers of sovereignty delegated to it, and 
in the Courts was treated as a subject* That the right of Government to priority to a 
mortgagee was not. recognized in the mufassal is shown by the express language of the 
Act which declares the land revenue to be a first charge on the land— an unnecessary 
provision, if by common law every debt due to the Crown was a first charge on the land. 
With every respect lor the learned Judges who have held otherwise, {Bee Collector of 
MoT(xdoLhQ.dY,MuhcimWiCtd Dedin Khan, ^2 A. 196) we hesitate to import into places outside 
the Presidency towns the doctrine of the common law of England relating to Crown- 
debts with ail its inconveniences to purchasers, but it is not necessary, for the purpose 
of this appeal, to consider whether debts due to Government in this country have the 
same preference over private debts as Orown-debts in England. In the case before, us 
the hypothecation v^as in 1874, and the Abkari Revenue fell into arrear in a subse- 
quent year, and even in England the lien of the Grown attached only from the time 
when the owner of the land became a debtor to the Grown, and since 1839 the common 
law has been greatly modified by statute for the protection of piirohasers*” See 
Eamachandta v, Fitchailianni, 1 M. 434 at p. 436, 

(62) Madras Act II of 1864 (Revenue Recovery). 

(63) Ibrahim Khan Sahib v. Bangasami JSfaicken, 28 M, 420. Their Lordships, 
Benson and Boddam, JJ., said : — that “ to hold that a sale of the land for an arrear of 
abkari rent would have the eSeot of discharging all prior enoumbianoes, would open a 
wide door to fraud on bona fide mortgagees,” Ibrahim Khan Sahib v* Eangasafni 

28 M. 420 at p« 422. 

(64) Sb. 32 and 42. ' : 

(65) Muilmsamkr v. Sree Sree MeihmUhi Swamiyar Amrqal,. 19 Ind. Gas,. 694 at 
p, 695:«-13,M,L.T. 498,.- /, 

(66) Judah v. Secretary of B^aiet 12 C. 445 (following Becreiary of State v, Bombay 
.LaiLair^ atid bhipying Oompanyt 5 B-H,O.O.G. 23). 
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Sec. 1 L Damages, Salt for. 

Suit for damages against cjommon carriers, costs- in, 

Suit for damages for collision— where both ships ware at fault, 
Suit lor damages for assault— Oriminal prosecution— Costs. 


Sait for damages foe bringing a suit or intervening in execution proceedings. 

Suit for damages— Vendor and purchaser— Costs, 

Suit for damages— Costs of appeal in. 

Nominal damages awarded— Costs, 

In a suit for damages for injury sustained on account of the Suit for 
wrongful acts or omission or gross negligence of aEailway Company 
or other common carrier when the plaintiff substantially succeeds, oommon 
it has been laid down that costs should be allowed as between costs in’, 
attorney and client, so as not to exhaust the damages or the larger 
portion thereof.^) 

The owners of cargo on board the H, sued the owners of the Suit for 
steamship S, for damages resulting from a collision which occurred 

(1) E.l.By. Co. V. Rally DasB MooUrjee, 26 0. 465 = 2 O.W.N. 609 = 3 O.W.N. 

781 : (folIowiDg Narayan Jetha v. Municipal Commimoners of Bombay, 16 B. 264; afe fault. 
Sorabji Baianjiv. Great Indian Peninsula Bailway Co., 7 B.H.C.B, (0.0.) 119, Note; 
and Baianbai v. Great Indian Peninsula Bailway Co,, 7 B.H.C.B. (0.0.) 120, Note=8 
B.H.C.B. (0.0.) 130. In the case of Sorabji Batanji v, The Great Indian Peninsula 
Railway Oo., 7 B.H.O. (O.C.) 119 — Note, Westropp, O.J., said “ The defendants must 
pay the costs of the suit as between aolioitoc and client.” His Lordship added that he 
made such order as to costs, that the plaintiS and other persons interested might have 
the amount allotted to them without deduction and not as any special mark of dis- 
approbation of the conduct of the defendants. In the case of Baianbai v. The Great 
Indian Peninsula Railway Go,, 7 B.H.O. (O.G.J.) 120— Note, the same learned Judge said 
“The defendants must pay the plaintifi her costs between solicitor and client and 
simple interest at 6 per cent, per annum on the amount of this judgment,” In 
Vinayak BaghunathY. The Great Indian Peninsula Railway Co*, 7 B.H.O, (O.C.J.) 

113 at p, 119 the Court (Weacropp, O.J.) said “costs of this suit to be paid to the 
piaintifi by the defendants as between solicitor and client.” In the case of Batanbai v. 

The Great Indian Peninsula Railway Co,, 8 B.H.O. (O.O.J.) 130 at p. 135s in dismissing 
an appeal by the plaintiS as to the sufficiency of damages awardeds the Court (Sargent, 

J.) said “ The appeal must therefore be dismissed with costs, unless the Company 
consent to waive them, which, as this is the first case, in which the application of the 
Act {XIII of 1856) has been fully discussed, we think they might do with great 
propriety.” On the subject-matter of this Chapter in general, see yearly Praotioe, 

1914, p. 1068 ; Annual Praotioe, Notes under 0. LXV, r. 1 ; Pollock on Torts, 
lOth Ed., 1916, pp. 416,417. With regard to costs in actions lor damages against 
Baiiways and such other common carriers, see, also, the section relating to carriers in 
■the Bnling. Cases ; Maonamara' on Carriers ; Presfcon^s Manual of Eailway Law, 

1892 j ' Leey’s Edition of Hodges on Railways ; Balfour Browne and Theobald, 

Law of Baiiways ; Robertson’s Tramways and Light Railways; Oxley’s Light 
Railways. The English “Light Railway (Costs) Buies, 1897;” HighOourtdaoi- 
sions on Indian Railway Casesy by Mr. M, Tiruvenkataohariar, 2nd Ed-, 1912, St, R, 

A 0. Rev. 1904, Vol. XI “ Railway ” p. 78 referred to in the Enoylopsedia of the Laws 
of En^and,'2ad Ed.,:Vol. Xil, heading -‘.Railway'” p. 285. . .. 
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between the H. and the S. The Court found that both vessels 
v?ere to blame for the collision.® Held, on the authority of The 
City of Manchester, (3) that in such suit each party should bear 
their own costs. 

A person who is assaulted can pursue his civil in addition to 
_ his criminal remedy ; “ but if punishment in person has been resorted 
to, that must always be an important element in mitigation in 
subsequently estimating the amount of penalty to be inflicted in 
pocket.” The contention that, in suits for compensation, the plaintiff 
should be awarded costs upon the full amount claimed in the plaint, 
though, as a matter of fact, he has been held entitled to recover a 
much less sum, is wholly untenable. The equitable order in such 
cases is to allow the plaintiff only costs on the amount decreed as 
compensation. ® 

(2) Ookerda Poonsey v« Steamship “ 10 B. 408, 

(3) 6 Prob. Div, 221. 

(4) Misr Eamji v. Jiwan Ram and Kidar Nath v, Misr Ramji, I A.W.N, (1881), 
131. Straighfe, J. observed that, in view of the circumstance that the defendants had 
been prosecuted by the piaintiS for the assault for which he now sought compensation, 
and had undergone vary severe punishment for their offence, the damages awarded were 
excessive. It was not incompetent, of course, for a person situated as the plaintiff was 
to pursue his civil in addition to his criminal remedy ; but if punishment in person was 
resorted to, that must always be an important element in mitigation in subsequently 
estimating the amount of penalty to be inflicted in pocket. In the present case the 
plaintiff’s claim for Rg. 50,000 would, even if he had not taken criminal proceedings, 
have been a grossly exorbitant one. Seeing, however, that Kidar Nath and Ganesh 
had suffered twelve, and Jiwaii Ram and Gauri Bahai six months rigorous imprisonment, 
such a demand seemed to indicate a vindictive attempt on the part of the plaintiff to 
misuse the machinery of the law for his own purposes of revenge and to make it an engine 
of oppression. The decree of the Court of first instance should be modified, the damages 
awarded being reduced to Rs. 1,500. As to the question of oosts, the pleader for the 
plaintiff had contended that the practice of this Court and of the late Sudder Court was to 
allow the plaintiffs their costs upon the fuli amount claimed in their plaint, though as 
a matter of fact they had been held entitled to recover a much less sum. There was 
no doubt, authority for this contention, but, with great respect to the Judges who 
decided the cases quoted, it seemed that such a principle for universal application In 
suits for compensation was a wholly untenable one, and to adopt it would, in reality, be 
neither more nor less than to inflict upon defendants additional damages under the 
name of oosts. If the plaintiff in the present suit, though suooessful, found himself 
out of pocket, ha had no one to blame but himself for having put his damages at an 
unreasonably extravagant figure. The equitable order to make would be that in this 
Court each party should pay their own costs, and that in the Courts below the plaintiff 
should receive bis costs on Rs. 1,600. Stuart, C.J. observed that the only diflioulty he 
had felt was, whether the plaintiff should be allowed so large a sum as Rs. 1,500 after 
his proceedings in the Criminal Court. This sum would, however, be considerably 
reduced by the operation of the proposed order as to the oosts, of which ha approved, 
Mkr Bamfi v. Jiwan Ram und Kidar Nath v. Misr Bamji, 1 A.W.N. 131 (132). 
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An action cannot be maintained, for recover}^" -of .damages Smt for ■, / 
cansed to the plaintiff by reason of the defe.ndai 2 t having filed a bE™g|fg 
suit against him or by reason of the defendant having iiite,rYened,®“\°“?^®^" 
in execution proceedings to which the plaintiff and another person exeoutsioa 
were parties. The only remedy provided for in law is the power 
given to the Court to compensate him by an order for costs, in snch 
suit or proceedings. (S) 

The respondent and a certain other person sold and conveyed Suit for • 
'certain land to the appellants, and the appellants obtained possession Ye^doraud 
of such land. Subsequently the respondent’s brothers sued the 
appellants for possession of a portion of such land, alleging that it 
belonged to them. They obtained a decree for possession of such 
portion and the cancelment of the conveyance so far as it related to 
such portion. Thereupon the appellants instituted the present suit 
against the respondent, claiming, by way of damages, the value of 
such portion, and also by way of damages, the costs incurred by 
them in defending the suit brought against them by the respondent’s 
brothers. They alleged that the respondent had acted fraudulently, 
in that knowing that he was entitled only to a certain share of 
such land, he had concealed such fact from them and had conveyed 
to them the whole thereof. The lower appellate Court held that the 
appellants were not entitled to recover the costs incurred by them 
in defending the suit brought by the respondent’s brothers against 
them, as the respondent had not been guilty of fraud or conceal" 
ment in the matter. In second appeal the appellants contended 
that they should have been awarded the costs incurred by them in 
the previous litigation. The Court (Oldfield and Brodhurst, JJ.), 
observed that there was no reason to interfere or to make the 
respondent liable for the costs incurred by the appellants in defend- 
ing the suit brought for the recovery of the property. 

Although in a suit for damages the amount was materially Suit for 
reduced on appeal, the respondent may, under proper circumstances, ooSs1)T™" 
be entitled to the costs of the appeal. Where the respondent 
suooessful on all points except the quantum of damages he was held 
to be entitled to the costs of the appeal.l*^) 


(5) 3a$omal Y . Ghimammlt 7 8.L.B. 104(106) (referring to Gold Mining Oo» y* 
EyrOi (1883) 11 Q.B.D, 674, p. 690), Prabha Shanhar v. Govind Lal^ 1 B. 467. 

(6) Kesho Eaioai v. Baghnnandan Misy, 1 A.W.N. 160 (161). 

(7) The Mnglkhmant^ MmiUd Yr^ala Lajpat Bau 14 OjW.N. 713 (714), 
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Where a suit for damages was partially decreed on a finding 
of nominal damages, and costs on the amount undecreed, were 
awarded to the defendant with interest, held that there was no good 
reason for such a course, and no ground of justice for saddling the 
plaintiff with defendant’s costs. 

“Actions for merely trifling trespasses were formerly dis- 
couraged in England by statutes providing that when less than 
40s. was recovered no more costs than damages should be allowed 
except on the judge’s certificate that the action was brought to 
try a right, or that the trespass was “ wilful and malicious ; ” yet 
a^ trespass after notice not to trespass on the plaintiff’s lands was 
held to be “ wilful and malicious, ” and special communication of 
such notice to the defendant was not required But these and 
many other statutes as to costs were superseded by the general 
provisions of the Judicature Acts, and the rule that a plaintiff 
recovering less than 10£ damages in an action “ founded on tort ” 
gets no costs, and if he recovers 10£ or over but less than 20£ he 
gets costs only on the County Court scale, unless by special certifi- 
cate or order ; and they are now expressly repealed 

The Court is therefore not bound by any fixed rule; but it 
might possibly refer to the old practice for the, purpose of informing, 
its discretion. It seems likely that the common practice of putting 
up notice boards with these or the like words : “ Trespassers will 
be prosecuted according to law” words which are, “if strictly 
construed, a wooden falsehood,” (12) simple trespass not being 
punishable in Courts of criminal jurisdiction — was originally intend- 
ed to secure the benefit of these same statutes in the matter of costs.. 
At this day it may be a question whether the Court would not be 
disposed to regard the threat of ,an impossible criminal prosecation 


(8) Mussamiit Bihee Moseehun v. Mmsamut Bidee Munoorun, 24 W.R, 69. Sae, 
also, cases noted at p, 139, supra, where the question is more fully discussed* 

(9} See Botvyer v. Cook, (1847) 4 O.B. 236, 16 LJ G.P. m ; Beynoids Y, Edwards, 
(1794) 6 T.R, 11,8760 where the defendant had intended, and endeavoured , to avoid 
trespassing ; but this was doubted by Pollock, 0, B. in Swinfen v. Bacon, (186G) 6 H. & 
H, 184, 188 ; 30 L.J, Ex. 33, 36, 123, R. R. 445, Ai9, Op», Qmjlord Y, Chouler (1898) 1 
Q.B. 316 *, 67 L.J. Q,B. 404, on the Malicious Injuries to Property Act (English 
Statute). On this subject, see Pollock on Torts, 10th Ed., 1916, pp. 416, 417, 

(10) County Courts Act, 1888, S. 116 (substituted for like provisions of the 
repealed Acts of 1867 and 1882); see “ The Annual Practice,” 1915, p. 2119 sqq, 

(11) 42 and 43 Viet. 0. 59. 

(12) P. W. Maitland, ‘‘Justice and Police,” p, 13. 
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as a fraud upon the public, and rather a cause for depriving, the 
occupier of costs than for awarding them/’ US) 


S. 12. Debenture-liolder’s Action. 

What Is a debentures and who is a debenture-holder. 

Older of priority in which the costs of adebentars-holder’s aotion are paid. 

Charge in favonr of plaintifi’s solicitor on property recovered in debenture-holder’s 
action. 

Claim of creditor advancing money to manager. 

Costs of preservation. 

Costs of debenture-holder’s aotion when debentures rlo not rank pari passu. 

Costs of defendants. 

Costs incident to a winding-up petition. 

(i) General rules, 

|ii) Notice of support. 

(iii) When petitioner’s costs rank above the costs of the liquidator. 

(iv) When petitioner ordered to pay costs, 

(v) Costs of second petition, 

Priority of debentures over liquidator’s costs of carrying on business. 

Priority of solicitor’s lien over debenture-holder’s charge, 

Costs of application for review. 

Beceiver’s right to retain costs properly incurred by him. 


“ Although the instruments called debentures may be described What is a 
with comparative ease, a judicial definition of a debenture — or at and^who'L’ a 
any rate an accurate one — has not yet been obtained, and is perhaps^®benture- 
not urgently required. U) Of course, the word “ debenture ” imports 


fl3) At all events the threat of spring-guns, still not quite unknown, can do the 
occupier no good, for to set spring-guns is itself an oSenoe. Several better and safer 
forms of notice are available ; a common American one, no trespassing,” is as good 
as any. “Nothing on earth,” said Sir Walter Scott, “would induce me to put up 
boards threatening prosecution, or cautioning one’s fellow- creatures to beware of man - 
traps and spring-guns. I hold that all such things are not only in the highest degree 
offensive and hurtful to the feelings of people whom It is every way important to con- 
ciliate, but that they are also quite inefiSoient.” Lockhart’s Life of Scott, vif, 377* 
m 1839. 

(1) See Companies Act VII of 1913, S. 2 (4). ■ On the subject-matter of this' section 
see Enoyolopsedia' of the Laws of England, 2nd Ed. — Vol, IV, Heading— Debenture, 
speoiallyi p. 406 ; Paul Frederick Simonson. on Debentures and Debenture Stock, 4th Ed. 
1913, pp. 270-274 ; 294-295 ; Reference may also be made to Buckley’s Treatise on the 
.English' Oompanies Act ; , Ghadwyck Healey on Companies ; Lindley on Companies; 
Palmer’s' Oompany Hreoedents ; Manson on 'Debentures; Ghitty’s Statutes— Title 
Company ” f 'Bteibel’s Company Law.. '. . 

-.65 
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m acknowledgment of a debt.f^) Bu^ a m-ere acknowledgment of a 
debt does not satisfy a lawyer’s or a commercial man’s idea of wbat 
a debenture is. He associates the. term with a company of some 
kind, and most debentures or securities are given by company ; but 
debentures are often granted by clubs, and occasionally by indivi- 
diiais.”^3) A precise definition of the term debenture being imprac- 
ticable, it may be useful to shortly describe an ordinary limited 
company’s debenture in a form which has met with approval. ** The 
instrument is under the seal of the company, and on the face of 
which contains a covenant to pay principal and interest, a charge 
on ail and some of the property of the company, and a statement 
that it is issued subject to the conditions endorsed upon it. These 
conditions vary with circumstances, but, taking a form which is a 
fair sample, the conditions state that the debenture is one of a series 
of a certain limited number, each for a like amount of principal, that 
ail those of the series rank pari passu as a first charge, and that such 
charge (except as regards the property included in the trust-deed, if 
any) is to be a floating security” but so that the company is not 
to create any charge in priority on certain property — generally its 
freeholds and leaseholds. Provision is also made for registration of 
the debentures, the non-recognition of equities,W transfers, payment 
of interest by warrant, the requirements to be observed in case of 
joint-holders, acceleration of payment of principal in certain events, 
e,g,, falling into arrear as to interest, and winding-up, facility as to 
the service of notices, and the time and mode of re-payment of the 
principal moneys secured. Power is also given to appoint a receiver, 
his powers being defined and provision being made as to the dis- 
posal of the moneys which come to his hands.”(^^ It is under the 
power conferred by such instrument that receivers are generally 
appointed by the debenture-holders. 

The following order in which the plaintiff debenture or 
debenture stock holder’s and other costs are paid under ., the 

(2) See the uote to Levy v* Abercorris Slate and Slab Co., (1887), 37 Oh, D, 260, and 
the judgmoats of .Ohitty, J., in that case, and in Edmunds v. Blaina Eurnaoes Co, ^ 
(1887), 36, Oh. B. 215, 

(3) See Encyolopsadia of the Laws of England, Yol. IV, 2nd Ed., pp, 382-383. 
The word “ Debenture ” occurs in the Indian Gompanies Act YII of 1913 and also In 
other Indian Acts, 

(4) In re Goy Co, , b( 1900) 2 Oh, 149, 

(5) See Eneydofaedia of the Laws of England, Yol, lY, 2nd Ed„ pp. 388, 389 
and also Author’s Law of Eeceivers in the Lawyer's Ccmpanion Series, pp, 468, 459, 
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practice of Courts in England is given by Simonson in his book, on 
Debenture .and Debenture Stock.i^) 


The costs and expenses hereinafter specified are payable in order of 
priority to the debenture or debenture. stock holder’s charges I^I^q 

following order out of the moneys produced by the sale of the pro- costs oi a 
perty comprised in the debenture or debenture stock holder’s 
securities : — action are 

■ pftlQ,® ■ 


(1) The costs properly incurred by the plaintiff or plaintiffs in 
realising the assets of the company comprised in the debenture or 
debenture stock holder’s charges including the costs of an abortive 
attempt to sell.C^) The assets must be realised by some one, in order 
that they maybe distributed, and whoever has realised them and 
brought the proceeds under the control of the Court has really consti- 
tuted the fund, which has to be distributed for the benefit of the 
receiver and every one else, who is entitledf^-^) It may not alw^ays 
be easy to decide, whether certain costs are comprised in the costs 
of realisation ; the following are costs of realisation : An annual sum 
payable by a ferry company to the conservators of the Thames by 
way of rent, auctioneer’s fees, and the fees for the survey necessary 
for preparing conditions of sale and so on. 


(2) The balance due to the receiver or receiver and manager 
including the remuneration and his costs in the suit. 

(3) The costs, charges and expenses of the trustees of the 
trust-deed in cases, in which there is a trust-deed,!^) 

(4) The plaintiff’s costs in the action, and in case, another 

debenture or debenture stock holder was substituted as plaintiff in 
the place of the original plaintiff, the costs of the original and the 
substituted plaintiff rank pari If the assets charged in 


(6) Ed., (1913) pp. 270-271. 

{!) Batten v. Wedgwood Goal and Iron Go., 28 Gh. D. 317. 

(7*(3) In re Marine Mansions, 4 Eq[. 601, 611 ; Perry v. Orisnial Eoiels Co., 12 Eq, 
126, 134 ; In re Professional Life dssuranee Go-, 3 Ch. 167, 175; Es Regents Canal 
Ifun Worhs Co,, 3 Oh, Div. 411, 427 ; In re Staffordshire Gas and Coke Go., (1893) 3 Oh. 
623, bmiLathorn v. Greenwich Ferry Go., 72 L.T.K. 790, 793 W.N. ?1896) 77. 
iB) Lathom V. Greemvich Ferry Co., ubi, 

(9) For form of order where the company and the trustees appear by the same 
solicitors as defendants in a debenture or debenture stock holder’s action and the 
companj ’s costs are not allowed, see Mortgage Insurance Corporation v. Canadian 
Agricultural Coal Co., (1901) 2 Ch. 377, 382. 

(10) Batten v. Wedgtoood Coal and Iron Co., 28 Oh, D. 3X7 followed in Stmpp y. 
Bull, Sons d Co., (1896) 2 Ob. (O.A.) 1, 
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favour of the. class of debenture or debenture stock holders, on 
whose behalf the proceedings are taken, are msufficient to satisfy the 
sums so charged and belong exclusively to such holders, the plaint- 
iff in such proceedings is entitled to costs as between solicitor and 
client He is entitled to costs as between solicitor and client, 
because he has been instrumental in securing, for the benefit of 
such class, assets, which belong exclusively to such class and 
it is inequitable, that such assets should be distributed among 
such class without completely indemnifying the plaintiff, and such 
a complete indemnity can only be given by allowing costs as between 
solicitor and client. If, on the other hand, the assets charged 
in favour of the class of debenture or debenture stock holders, on 
whose behalf the proceedings are taken, are either sufficient to 
satisfy the sums so charged or wre not exclusively the property of 
such class, the plaintiff will only be entitled to party and party 
costs ; for in such last-mentioned cases the debenture or debenture 
stock holders can only be entitled to party and party costs as against 
the company and any other persons, who are interested in such 

assets. 

Where the assets charged realise more than the amount due to 
the debenture or debenture stock holders and the plaintiff in the pro- 
ceedings is therefore only entitled to party and party costs, the Court 
has jurisdiction by virtue of S. 28 of the Solicitors Act, 1860 
(23 and 24 Vic.,Cap.l27) to give to the solicitor employed in such pro- 
ceedings a charge upon the property recovered or preserved through 
his exertions for his taxed costs, charges and expenses of or in 
reference to such.... proceedings.” However, as this statute was 
passed for the benefit of solicitors (and not of their clients), the 
Court will, as a rule, only exercise it, if it can be shown that the 
plaintiff in the proceedings, in which the property has been recovered, 
is unable to pay the costs or part of them.(i3) 


(11) Ee Nm Zealand Midland Ry, Co,, Smith v. Luhbuch, (1901) SOh. (O.A.) 357; 
Be A, Boynton Ld^, (1910) 1 Ck. 519, 525, Be London United Breweries Ld., (1907) 2 Ok. 
611,616. 

(12) Be New Zealand Midland By Co., Smith v. Luhbuch (1901) 2 Ok. (O. A.) 366, 
370; Be Queen's Soiel Co. Cardiff Ld.; Be Vernon Tin Co., (1900) 1 Ok. 792. Bee Simon- 
son on Debentoes and Debenture Stock, 4tk Ed., pp. 270, 271. 

(13) This power was exercised in a reoent case of Be W, 0. Borne S Sons,, Ld,, 
Borne v. Same Co., (1906) 1 Ok. 271, following Harrison v. Cornwall Minerals By,, Co,, 
32 W,B. 748 (Eng.); 53 L.J, Oh. 596, Asoiicitor, acting for the plaintijS in a debenture- 
holder’s action and a receiver and manager appointed therein, took various proceedings 
for the benefit of the debenture-holders with the sanction of the Court and in the result 
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a receiYer and manager appointed by the Court in a deben- Claim of 
'tare or debenture stock 'holder's action in the course of performing 
his functions as manager borrows money for the purpose of carrying:^°°®^ 
on the business of the company without pledging his personal credit . * 
and the amount eventually realised turns out to be insufficient to ■ 
satisfy (i) the costs of realisation of the assets, (ii) the remuneration 
of the receiver and manager, and (iii) the moneys so borrowed, in 
such a case the costs of realisation and the remuneration of the 
receiver will rank above the claim for the moneys Ient.”(i^) 

“ The question, how far the costs of the preservation (as distin- costs of 
guished from the costs of the realisation) of the property comprised ^ 
in the debenture or debenture stock holder's securities will have 
priority • over the debentures or debenture stock, is one of some 
difficulty. In the case of Perry v. Oriental Hotels Co7npanyfi^^) the 
Court treated the costs of the preservation of the property, which is 
comprised in the debenture-holder's securities, on a level with the 
charges of realisation and decided that, though as between the 
debenture-holders and the company the costs of the preservation of 
the property charged with such securities are payable by the 
company, yet, if the assets of the company are not sufficient to meet 
the costs of preservation, the liquidator of the company is entitled as 
against and in priority to the debenture-holders to be paid such costs 
out of the property charged. This case was, however, not followed 
in Latliom v. Greenwich Ferry Company and does not appear to 
have been acted upon in other cases. Though it was not necessary 
for the decision, James, L.J., seems to suggest in ex parte Grissellti^'^y 
that the costs of preservation will, if incurred for the purpose of 
repairing the property, paying rates and taxes, which would be 
necessary to prevent any forfeiture or putting a person in to take 
charge of the property, have priority over the debentare-holder’s 


property was recovered and the funds paid into Court were sufficient to pay the 
debenture-holders in full and to leave a large balance. The plaintiflt in the action being 
unable to pay the difierenoe between the party and party costs and the solicitor and 
client costs, the Court declared that the solicitor was entitled to a charge on the balance 
for such difierenoe, See Simonson on Debentures and Debenture Stock, 4th Ed., 1913, 
p,m ■ : 

( 14 ) E0 Boyniofh Ld*, Hoffman v» Same Co,, (1910) 1 Oh. 619, 
:^'''( 16 )'" 12 'Eq.'' 126 .' ' '■ 

:''7,,;;;|18)'' V'2L.T.K. 790, W.N.,(X89'5)'77.'^' 
a7)'''3;0!i.,'Biv. 411, 427. 
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charge. . ' In such a case the costs of, preser'vatiou come under the 
bead of salvage.^^^) , 

a holder of debentures or debenture stock not forming part 
of a series ranking jpari passu takes proceedings to enforce his 
securities and it eventually turns out, on the whole of the property 
of the company being sold, that he is not entitled to any share of 
the proceeds of sale, such proceeds having been entirely absorbed 
by the holders of debentures or debenture stock ranking above ' him,, 
yet, if the proceedings- taken by the plaintiff have in the opinion of 
the Court been for the benefit of the persons interested in such 
proceeds, the plaintiff will be entitled to the costs of the action other 
than such (if any) as have been incarred by him in support of his 
own security only 

“ The defendant company .in a debenture or debenture stock 
holder's action is not entitled to costs, unless the action fails; 
neither are the holders of second or third debentures, v/ho have been 
made defendants in such an action, entitled to their costs, but they 
must look to the surplus assets of the company, if there’ is any 
such surplus after satisfying the claims of . the first debenture or 
debenture stock holders in respect of their securities and costs." 

, The following are the general rules , laid down by Lord Lind« 
ley,, (21) as to the payment of the costs incident to a winding-up 
petition 

1, ; The costs of' a petition, on which " a winding-up ' order !&■ 
made, are borne by the company ; these costs include the costs of 
the petitioner and of the company, and the costs of all other persons, 
if any, properly served with the petition. (22) 

2. The costs of a petition, which is dismissed, are borne by 
the petitioner, unless the Court is of opinion, that the petition was 
justifiable,, m which case -the ' dismissal will be without costs. If. 


(18) In re Btaffordshire Gas and Coke Co,, (1893) 3 Oh, 523, 628. This case is 
overruled by in re Bolton (& Oo., (1895) 1 Oh. (O.A.) 333, but) oofe on this point. Sea 
also re W,G, Horne Sons Ld.t (1906) 1 Ch. 27 i. Sea Simonson on Debenture and 
Debenture Stock, 4feh Ed., 1918, p. 273, 

(19) Garrick v. Wigan Tramway Co., W.N, (1893) 98, following Baiten v. Dart- 
mouth Earhotir Gommissionerst 46 Oh, D. 6 12, 

(20) Be Clayton Engineering Co, Ltd,^ Boddington v. Same Co., (1904) W.N. 26. 

(21) See Lindley, pp. 889-890 ; see 8, 141 (2) of the Companies Oonsolidation Act, 
1908. 

(22) In re Humber Iron Works Co„ 2 Eq, 15, 
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dismissed witii' costs, such costs include those of the company, and ; 
of all persons, if any, served with the petition. (2^) 

3. With respect to persons, who appear to support or oppose , 
a petition, although not -served with it, the usual practice is : (A) to 
allow one set of costs to those contributories and one set to those ; ' 
creditors, who upon reasonable grounds (without being served) appear 
'on the petition and support the view, which ultimately prevails, 

' support a successful or oppose an unsuccessful petition. Thus in a 
recent case, ^^4) in which debenture-holders, who were the plaintiffs 
in an action against a company to enforce their securities, had given 
notice of opposition to a petition by a creditor for a compulsory 
winding-up order and on the hearing of the petition a supervision 
(and not a compulsory) order was made, the Court held the debenture- 
holders entitled to their costs ; (B) to give no costs to those who (not 
being served) support an unsuccessful or oppose a successful petition ; 
but (C) to make a petitioner pay the costs of persons, who appear to 
answer and succeed in refuting unfounded charges made against 
them. 

Persons intending to appear at the hearing of the winding-up (ii) Notice 
petition, must clearly state in their notice to the company, whether 
they will support or oppose the petition, or, if the company is in 
voluntary liquidation, whether they intend to support the com- 
pulsory winding up or a voluntary winding up under supervision. 

Unless this is clearly stated, the persons so appearing will not be 
allowed their costs.l^^) 

“ Where the assets are deficient even for the payment of costs, (iii) wiian 

the costs of the petition to wind up are entitled to priority over fbe 

other costs, and even over those of the liquidator.'’(26) aisova the 

costs, of 'the, 
liquidator, 

The petitioner is the person, who has brought the matter before 
the Court and obtained the order to wind up, and his costs are a 
first charge upon the estate. (27) 

(23) hi re Mm'lborough Club Co., 1 Eq. 216. 

(24) In re Dore Gallery, Limiied, 35 Sol. Jo. 480 ; W.N, (1891), p, 9S. As to the 
priority of debenture and debenture stock holder^s charge over costs of obtaining winding- 
up order, see in re dnglo- Austrian Printing Co,, Brahourm v. Same, (1895) 2 Ch, 891» 

See Simonson on Debenture and Debenture Stock, 4th Ed., 1913, pp, 293-294. 

(25) Woodrow v. Eooyef d Co., Ltd*, 37 Sol. J. 286 ; (1893) W.N. 38. 

(26) See Lindley, p. 1166 ; In re New York Exchange Oo,t (1893) 1 Ch. 371 ; In re 
Freehold Land and Briclc-malcing Co*, 9 Eq. 367, 369. 

(27) InreAudley Hall Cotton Co., 6 Eq. 246, 


{iv) When 
petitioneE 
ordered to 
pay costs, 


(v) Costs of 

second 

petition. 


Priority of 
debentures 
over liquida- 
tor’s costs of 
carrying on 
business. 
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“ Wh-ere, however j on the petition of a creditor an order is 
made continuing the voluntary winding up of a company tinder the 
supervision of the Court, the costs of the liquidator incurred pre- 
viously to the order are payable in priority to the petitioner's costs 
of obtaining the order, but the petitioner's costs are payable in 
priority to the costs incurred by the liquidator subsequently to the 
order.” ^28) 

If a creditor knows before he presents his petition for a wind- 
ing-up order, that such order will be utterly useless to him, the 
petition will be dismissed with costs. (29) 

Where the petition for a compulsory winding-up presented by 
a creditor, to whom the company owed ^80, was opposed by creditors 
to the extent of £20,000, who had held a meeting, at which a 
resolution for voluntary liquidation had been passed, and the Court 
was satisfied, that that was the best course, the Court dismissed the 
petition; and, as what the Court considered a reasonable offer had 
been made by the company to the petitioner after the presentation 
of the petition, the order only gave the petitioner his costs up to the 
time, when such offer was made.”(30) 

If two petitions are presented and the second petition is 
beneficial to the creditors, the second petitioner will be entitled to 
his costs. 

The liquidator of a company, which has charged all its assets 
(including uncalled capital), in favour of debenture or debenture 
stock-holders, should not carry on the business of such company, 
unless his expenses are provided for ; for the costs of carrying on 
the business of a company are not payable as costs of preservation 
out of the property comprised in the debenture or debenture stock- 
holder's securities. The costs of carrying on the business of a 
company, even though such business ultimately realises more than 
it would have realised, had the business not been carried on, are 
not costs of preservation, which the liquidator of the company can 


(28) In re New Yorh Exchange^ (1893) 1 Gb. 371. 

(29) In re Chapel Home Colliery Co i 24 Oh, Div. 259. 

(30) re Langley Mill Steel and Ironworhs Go., 12 Eq. 26. 

(81) In re Gommerciai .Bank of South Australia, 33 Ob. D, 174, 
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claim to have recouped out of the, assets, charged in favour of the 
company's debenture or debenture stock-holders (32). 

Hencej if debentures or debenture stock charged on the assets 
of a company are outstanding, when such company is ordered to be 
wound up, the liquidator should not carry on the business himself, 
but should get a debenture or debenture stock-holder to commence 
a debenture or debenture stock-holder's action (33). 

In such a case the liquidator is generally appointed receiver 
and manager and his expenses would thus be provided for.(34:) 

Debentures or debenture stock, which constitute a floating of 

solicitoi's 

charge on the assets of a company, will not prevent a solicitor lien o^er 
employed by such company from acquiring a solicitor's lien on the 
deeds and papers of the company. Neither will a proviso (frequent- 
ly inserted in debentures) stating, that the cojnpany shall not be 
at liberty to create any mortgage or charge in priority to the 
debentures, interfere with a solicitor’s lien on the documents of the 
company, which has issued such securities. So long as the deben- 
ture continues to be a floating security, the debenture-holder 
cannot interfere with the company’s business being carried on in. 
the ordinary way or prevent the solicitor employed by the company 
in the ordinary course of its business from acquiring the ordinary 
solicitor’s lien. The lien, being a right given by genera] law, has 
been held not to be a charge or, at any rate, not a charge created 
by the company. Hence a solicitor is not precluded by such a 
proviso from asserting his lien in priority to the debenture- 
holders (35), 

But a solicitor to a company, who acts both for the company 


and the debenture or debenture stock-holders of the company, may 
not set up against such holders his lien for costs (due to him by the 

^ (32) Ex parie Grissell, 3 Oh. Div. 4:11 ; In re Omerod, Grierson c&Co,, W.N. (1890) 

217 ; In re Marine Mansions Co., 4: Eq. 601. As to how far the costs of realisation and 
preservation rank above the debenture or debenture stock-holders’ charge, see Simonson 
on Debenture and Debenture Stock, 4tb Ed. 1913, Bk. II, Ch. Ill, S. v. (4), 

(33) Simonson on Debentures and Debenture Stock, 4:th Ed., 1913, p. 328. 

(34) See Simonson on Debentures and Debenture Stock, 4th Ed*, 1913, pp. 328 (329), 

(36) Brunton v. Electrical Engineering Oorp,, (1892) 1 Ch. 434. This case was held 
not to fall within the authority of In re 8neU, 6 Ch, D. 105 J In re Mason and !I'aylor» 
10 Ch. D. 729* As to solicitor’s right against reoeiyerJo retain costs paid by company 
to&QlmtottBeelBe"J8rUisk'TiaTahktPeareeV'*l8(ifite4'C0fil&lTfJj,'B»Wi\ '' , 
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Costis of 
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for receiver. 


Beceiver’s 
sight to 
retain costs 
properly 
incurred by 
him. 


company) on the title-deeds, which were originally held by him as 
solicitor for the company but subsequently as solicitor for the 
holders; for, if the company and the debenture or debenture stock- 
holders had been represented by separate solicitors, it would have 
been the duty of the solicitor acting on behalf of the debenture or 
debenture stock -holders to see, that his clients obtained possession 
of the title-deeds, and, as the solicitor acting for both parties must 
be presumed to have performed his duty to both his clients, he will 
be taken to have retained possession of the title-deeds on behalf of 
the debenture or debenture stock-holders and will therefore not be 
allowed to assert his lien on such title-deeds for costs due to Mm 
by the company,’' 

The Court has a discretion (37) to deal v^ith the costs of a 
motion for a receiver (or a receiver and manager) at the time of the 
application or the costs maybe orderedto be costs in the action. (38)^ 

The costs of a motion for a receiver (or a receiver and manager) 
are sometimes reserved until the hearing, (39) even though the 
application is refused. (^O) 

“ The receiver (or receiver and manager) is entitled to retain 
out of the funds collected by him his costs, charges and expenses 
properly incurred in the discharge of his ordinary duties and in extra- 
ordinary services, which have been sanctioned by the Court”. 

Sometimes, however, if a receiver (or receiver and manager) is 
successful, he may be entitled to be indemnified as to the costs 
incurred by him in bringing or defending an action, even though 
he has not previously obtained the sanction of the Court.”(^2) 

But, as a general rule, a receiver (or receiver and manager) 
should not incur extraordinary expenses without the sanction of the 

Court.(^3) 


(36) In re Snell, 6 Oh, D. 105, 

(37) R.S.O. 0. XLV, r. 1 (English Rules). 

(38) TilleU v. Nixon, 26 Oh. D, S38. 

(89) Chaplin v. Young, 6 L.T.R. 97. 

(40) Cooper v. Crmswell, 12 W.R. 299 (Eng,). 

(41) Malcolm y. O' Callaghan, BM, & C, 52, 58 ; Be Qlasdir Copper Mimo Ld,, 
(1906) i Oh. (O.A.) 366. See, also, Boehm v, Goodal, (1911) 1 Oh. 156. 

(42) Brisiowe v, Needham^ 2 Ph, 190, But a'reoeiver is not entitled to an Indemnity 
against costs incurred by him in defending an action charging him with fraud while 
acting as receiver, {Be Dmn, BrinUow v, SingletoUt (1904) 1 Oh. 648. 

. (43) See .^ 0 ! parU tmfd^ 23 Ohi Div. 76, 80* 
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, ^ V 'Eectlon .„i 3. , Divorce aod"',other' 'Matrimonial, Proceed IngSr' ^ 
Provisions of the Code of the Civil Procedure applied to proceedings in matnmooial 
, ; , ^ suits under Divorce Act. 

, Provtsiona of the Indian Divorce Act regarding power of Court to order adulterer .lo' 
pay, .costs, 

, ' ■ Provisions of the Indian Divorce Act and the English Acts as to Court’s power to . , 
■ award costs—Difierenca between. 

Principles of English Law to be followed in the matter of awarding costs. 
Husband’s liahilily for wife’s costs. 

Husband’s liability, extent of : — 

(i) Not limited to estimated costs for which security was given* 

(ii) Husband may be directed to pay coats even though no security has been 

given, 

(iii) Wife’s costs to be kept within narrow limits. 

Husband’s liability for wife’s costs — Eeason of the rule as to ; — 

(i) Wife’s property being given to husband by the rule of the English 

. . . Common Law, . . . 

(ii) Wile being wholly occupied in house-hold duties, and consequently being 

unable to acquire any property, 

(iii) Wife’s necessaries to be supplied by the husband, 

(iv) Wife’s poverty not to be a bar to justice being done. 

(v) Wife’s solicitor acting honestly to be protected from loss. 

Husband’s liability for costs, exceptions to the rule as to : — 

(i) Misconduct of solicitor. 

(ii) Wife possessed of sufficient separate property. 

Husband’s liability for costs— Application of the rule as to : — 

(i) Where wife is unsuccessful, 

(ii) Where husband apparently unable to pay costs. 

(iii) Where guilty wife is successful on oounter-ofaarges, 

(iv) Where new trial granted. 

(v) Where jury disagree. 

(vi) Where wife is possessed of separate property. 

Husband's liability, limits for the applioation of the rule as to:— 

Ii) Suit brought by parent in his own interest. 

(ii) Wife delaying her applioation for costs. 

(iii) Wife’s suit must be bona fide, 

(iv) Wife failing in first suit— Costs of second suit, 

(v) Wife should be without property of her own. 

Husband’s liability for wife’s eosts**-Bul8 as to, lo what classes o! persons appli- 

(I) Non- applicability of rule to Mahoffiedans. 

(ii) Applicability of rule to Earsis. 

(iii) Applicability of rule where parties are domiciled abroad, . 


Mi 
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Husband dying pendente lite-- Order for costs against his executors. 

Husband’s liability for costs— Application when made. 

Husband (petitioner) failing to comply with order to give security for wife’s costs. 
Husband {respondeat) failing to comply with order to give security lor wile’s costs. 
Husband paying money to meet wife’s costs, disposal of, 

Husband paying wile’s costs— How such costs are taxed. 

(Taxation of wife’s costs, practice as to. 

(Taxation, discretion of Hogistrar, in the matter of. 

(Taxation— Practice of English and Indian Courts, in the matter of, 

(Taxation, review of order relating to. 

Expenses of witnesses. 

Expenses of reasonable journeys, 

Attorney’s lien for wife’s costs. 

Solicitor's coats. 

Solicitor guilty of misconduct, 

Solicitor must satisfy himself as to reasonableness of wife’s defence. 

Solicitor neglecting to get usual order for wife’s costs. 

Costs where husband unable to pay. 

Costs where wife sues in forma pauperis. 

Costs in case of withdrawal of suit, 

Costs of wife in case of cross-suits. 

Costs where parties are partially successful, 

Costa where suit is by father of minor husband in such father’s own interests. 

Costs where suit is by lunatic husband’s committee. 

Coats where suit is by next friend of minor husband. 

Costs, guardian’s liability for. 

Costs allowed to the wife, items of 

(i) Costa incurred by way of counsel's fees. 

(ii) Costs of commission to examine witness, 

(iii) Costs of journey to procure information. 

(iv) Costs of witnesses how far allowable. 

(v) Costs of wife’s proctor. 

(vi) Costs of wife on appeal, 

(vii) Costs of new trial. 

{viii) Costs where husband’s petition dismissed on ground of collusion. 

(ix) Costs of guilty wife. 



Costs, not allowed to wife, items of • i 

(i) Costs of application for time. ^ 

(ii) Costs of motion to examine husband on a petition for alimony, 

(iii) Costs of unsuccessful opposition to motion for further particulars. 

(iv) Costs of unnecessary appearance of wife. 

(v) Costs of application to Court which should be made in Chambers. 

(vi) Costs of obtaining information, 

(vii) Costs of appeal. - ■ ■ 
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Motion ;to oonvert pstition. for -dissolntion into one for jnclioial separation.. 
Unsnooessful application for partieulars, 

Unsuooesslnl application lor access to children. '■ 

Oosts of nnsuocessfullj making or opposing an inteiioontory application. 
Costs of preventing decree “ nisi ” from being made absolute. 

Unsuccessful appeal against an interlocutory order. 

Costa of; special jury. 

Costs of unnecessary appearance. 

Oosts of unfounded charges. 

Costs of application to correct an unexplained mistake. 

Costs not applied for until judgment given against her. 

Costs incurred previous to filing of petition. 

Oosts of wife having separate property, 

Oosts of wife not suing bona fide,^^ 

Costs of wife on intervention. 

Oosts of wife evading service of decree for restitution of conjugal rights. 
Oosts of parties governed by Succession Act— Operation of S. 4 of the Act. 
Oosts ordered to be paid by wife to husband in certain cases. 

Costs against wife if she has separate estate. 

Oosts,co-respondent’sliabilityfor,wh6nariB68:— 

(i) Adultery must be established. 

(ii) He must have known that respondent was a married woman, 

(iii) Wife’s conduct““Sbe ought not to be profligate. 

(iv) Husband to be free from guilt. 

(v) Co-respondent’s adultery must have been uncondoned. 

Oosts payable by co-respondent, amount of. 

Costs against co-respondent— Practice, 

Costs of inquiry before Begistrar— 'Apportionment of damages. 

Oosts, when co-respondent not liable to pay 

(i) Where wife lives as prostitute apart from husband. 

(ii) Where co-respondent is iguorant of the fact of wife’s marriage. 

(iii) Where wife leads an abandoned life. 

(iv) Where co-respondent honestly believes wife’s marriage to be void. 

(v) Where husband is guilty of condonation or connivance, 

(vi) Where the jury do not agree at first ferial. 

Co-respondent — When condemned in part only of the costs. 

Co-respondent and wife—When both condemned in costs. 

Co-respondent and petitioner charged with collusion— Costs of Queen’s Proctor, 
Co-respondent, when allowed costs, 

Co-respondent, when ordered to pay his own oosts. 

Costs, order as to— Beview. 

Costs in case of judloial .separation— Betura to cohabitation— Withdrawal of suit. 


(viii) 
/ fix) 
fx) 
fxi) 
fxii) 
(xiii) 
; ,(xiv) 

, (xv) 
(xvi) 
(xvii)' 
(xviii) 

(xix) 

(xx) 

(xxi) 
(xxii) 
(xxiii) 
(xxiv) 



Provisiojas 
Df the Code of 
jhe Civil 
Procedure 
Sipplied to 
srooeedingsiu 
ijaatrimonial 
?uits under 
Divorce Act, 


Provisions of 
the Indian 
Divorce Act 
regarding 
powers of 
Court to 
order 

adulterer to 
pay oosts. 

Provisions ol 
the Indian 
Divorce Act 
and the 
English Acts 
as to Court’s 
power to 
award oosts— 
Difierenoe 
between. 


S, 45 of the Indian Divorce Actl^) enacts that Subject to the 
provisions contained in the Divorce Act all proceedings under that 
Act between party and party shall be regulated by • the Code of 
Civil Procedure”. 

Under this provision, Courts, in the exercise of their matrimo« 
nial jurisdiction, have and exercise the same discretion which they 
exercise in other cases, relating to costs, and which is conferred on 
them by the Code of Civil Procedure.(^) 

Under S. 35 of the Divorce Act Courts have power to order the 
adulterer to pay the costs of a suit for divorce or judicial separa- 


Act IV of 1869, which deals about divorce, contains no exhaus- 
tive provisions giving the Court a general power over costs, such as 
that conferred on the English Court by S. 51 of 20 & 21 Yict., 
c. 85 ; but the omission is probably only due to the fact that the 
power is fully given by the Code of Civil Procedure, by which all 


(1) Act IV of 1869. 

(2) See Act IV of 1869 (Divorce), S. 45. 

(3) See S. 35 of fehe Code ol Civil Procedure (Act V of 1908). On the subject* 
matter of this section, see Macrae on the Law of Divorce in British India, Calcutta, 
1871, pp, 160—160 ; Authors’ Statute Law relating to Marriage and Divorce in 
British India, published in the Lawyer’s Companion Series, 1912, pp. 913—935 
(from which much that is oontainad in this section is taken) ; Encyclopaedia of the 
Laws of England, 2nd Ed., Vol. IX, beading, “Marriage.” pp. 9 — 23; Dixon on 
Divorce, 4tb Ed., 1908, pp. 251'~-294 ; Lurh on Husband and Wife, 3rd Ed,, 1910, 
pp. 295-300; 321—323; 428—432; 505-612; Eattigan on the Law of Divorce in 
British India, 1897, pp. 187—199 ; 362—383 ; Browne and Fowlea on Divorce, 7tb. Ed., 

■ 1906, v pp. '208—228, ; ■ 509— '571 Oakley ’s Divorce - Practice, ' pp. 241—278^ ; ■ G-wynne 
Hall, pp. 291—357 ; Yearly Practice, 1914, p. 1080 ; Annual Practice, notes under 
0. LXV, r. 1 ; Mew’s Digest, Vol. VII, Cols. 954—981 ; 1302—1308 ; 1826—1832 ; 
,1874.— 1875 j.Haisbury’s Laws of England, Voi. .XVI, pp, 428— 4301 'SIS;'. '623;' 547—' 
:§60 ; ' 580— 684 ; see, also, Geary on Marriage, Passim ; ' Foote, ;;privat©; Intematlonal , 
.:Law',..Srd:Ed.,1904 ; Westlake, Private International Law,. 4th 'Ed.''. ;'Dlo 0 y*s Conflict 'of, 
:Laws: 4 , .Story ’a.;:, Conflict, ol Laws ; Oripp’s',- Church and -Clergy, ,6'th' Ed.; “Marriage' Gom-.' 
.miasiGa-Beport,, Parliamentary Papers (1868). 'See,: also,:„PAiHips v. Batho^ 

oclxi (journal portion). 

(4) See S. 85 of the Indian Divo'rce-,Act (IV, of 1869). Yhe seotion runs as follows 

“ Whenever in any petition presented by a - .husband, ' the alleged adulterer has been- 
made a oo-respondent, and the adultery has been established, the Court may order 
the CO- respondent to pay the whole or any part of the costs ol the proceedings : 
Provided that the co-respondent shall not be ordered to pay the petitioner’s costs — 
(1) if the respondent was at the time of the adultery, living apart from her- husband 
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proceedings under Acfe IV of 1869 are, subject to the provisions of 

the Act itself, to be regulatea.(S) 

The Courts administering the Divorce Act are directed to act principJea of 

and give relief on principles and rules similar to those on which the 

Court for Divorce and Matrimonial Causes in England for the time in the matter 
, , • r i lr\ ofawaraiDg 

being acts and gives rehei. eoefes. 

It has been the rule in England, and it has been followed in 
this country also, that a wife should not be precluded by want of liability for 

means from establishing her case either as petitioner or respond- 
ent, and it is usual for the wife to apply pending the hearing that . ■ 
the husband should make a deposit or give security for the esti- 
mated, costs that might be incurred by his wife.('^) 

In a case, where there were pending a suit by the wife for 
judicial separation and a suit b> her husband foi divorce, it was 
held that the wife, whose property was retained by her husband, was 
entitled to her costs. (») 

In a suit for divorce instituted by a husband against his wife, 
the Court has a discretion to make the husband pay the wife’s 
costs already incurred, and to give security for her future costs«f^^ 

Such relief will not be granted by the Indian Courts, unless 
special circumstances are shown calling for 

A vdfe, without property of her own, seeking a divorce, is 
entitled to have provision made by her husband for the payment of 
her costs in the suit.^^^1 

and leading the life of a prosiitnta, or (2) if tho co-rospoodent had rioii, at iho time 
of the adultery, reason to believe the reapoiidenr. to bo a married woman. When- 
ever any applioation is made under 8. 17, the Court, if It thinks that the applicant 
had no grounds or no sufMoieofe grounds for intervening, may order him to pay the 
whole or any part of the coats OGcaaioned by the application.’* 

(5) Sec Macrae on Divorce, 1671, p. 150. See, aiao, S. 45 of the Divcree Act (IV 
of 1869). See, also, S, 35 of the Divorce Act {IV of 1£69), 

,, (6) See Macrae on Divorce, 1871, 50. 'See 'S. 7 of the Divorce Act {IV of 18691 . ' 

Wo Q, Mayhem v. Sarah A?ina Mayhem, 19 B. 293. S. 7 runs as follows Subject 
to the 'Provisions contained in this Act the High. Courts and the District Gourls shall, 
in all suits and proceedings hereuiider, act and.,'give 'jcalie! on principles and rules which 
in the opinion of the said Courts,, are, aa. nearly as may be, confotm,able to the principles 
and rules on which the Court for divorce. .'and matrimcnial eause.s in Eoglaiid for the 
time being acts and gives relief.” Divorce Act (IV of 1869), S. 7. 

(7) Ellen Thomas Boyle v. William Mc», Cormach Boyle, 7 C.W.N, 565 (566). 

(8) Qeorgucopulas v, Georgiicopulast 29 C. 619. 

{9) Wu Go Mayhem v. Sarah Anna Mayhem, 19 B. 298 (296), 

(10) Maial v. hatal, 9 M. 12 (13). 

||||p|||||||||i|;|||||i|||,b 
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Eule 158 (as amended 14th July, 1875) of the English Eules 
and EegalatiGns in divorce cases which govern the practice of the 
Court in England, ought, having regard to section 7 of the Indian 
Divorce Act IV of 1869, to govern the practice of Indian CoiirtsJi^) 

The husband, in a suit for dissolution of a marriage, will be 
required (following the English rule) to deposit in Court the neces- 
sary costs of the wife, where she has not got separate property 
sufScient for her support and for the costs of suit.(3.3) 


Husband’s 
iiabiiitys 
extent of 
(i) Not limit- 
ed to estimat- 
ed costs for 
whioh 

security was 
given. 


The husband's liability extends not merely to the estimated 
costs for which he has already given security, but to ail costs actually 
incurred by the wife. 

At one time in England, it was held, that, under rule 159 of 
the English Divorce Court Euies, the discretion of the Judge to 
allow costs at the hearing to the wife was limited to the amount 
for which the security had been given or deposit made by the 
husband ; but in Bobertson v. Bohertson,^^^) it was decided that, 


where the wife was allowed costs, and where there were no improper 
proceedings taken on her behalf, she should be entitled to the actual" 

costs incurred by her.^^^V 


(ii) Husband order can be made allowing costs in addition to the 

may ba amount for which security has been given, there is no reason why 
pay costs even m cases where no security has been given or deposit made, an 
security has should uot be passed directing the husband to pay all costs 

been given, reasonably incurred by his wife.'’(i7) 


(iii) Wife’s 
costa to be 
kept within 
narrow 
limits. 


The costs of the respondent (wife) ought to be kept within the 
narrowest possible limit consistent with her being able to place her 
case fairly before the Court. No extravagances in the way of costs 
can be allowed against the husband (petitioner). U8) 









h ; 


(12) W, G. Mayhem v. Sarah Anna Mayhem^ 19 B. 293, 

(13) Thomson v. Thomson^ 14 0. 580, 

(14) Flower v. Flower, L.R. 3 P. 132; 42 LJ. P. & M. 45 ; see, also, Ball v. P' 

Hall, 1891, P, 302 ; Bobertso7i v. Bobertson and Fn, 6 P.D, 119 ; Jones v. Jones, L.B. ? 

2 P. 333; 41 LJ. P, & M. 21, 63. ! 

(16) L.R. 6 P.D. 119. 

(16) See the same cited in Ellen Thomas Boyle v, William Me Oormaeh Boyle, 7 
C.W.N. 565 (567). 

(17) Ellen Thomas Boyle v. William Me Cormack Boyle, 7 C.W.N. 565 (567)* / 

. ^ . . (IB) FerF8Lttm,J„mW-G, Mayhem r, Sarah Anna Mayhem, Id B,29B 
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The foundation of the practice which prevailed inthe Ecclesias-Ha^Bband^a^ 
tical Court of requiring the husband to give security for the costs wife’s coats 
of the wife in a matrimonial suit was the absolute which 

the law formerly gave the husband upon marriage to the whole of (i) Wife’s 
the wife’s personal estate and to the income of her real estate, leiog'^gfven 
leaving her destitute of all means to conduct her case.C^) by theru^e 

The principle on which the husband is, as a rule, liable for 
wife’s costs is, that the husband is presumed to have the whole of eoiamon law, 
the wife’s property ; but on this presumption being rebutted by 
proof that the wife has separate property, oessat 

feaj.W But it is not sufScient to show that she has separate property 
sufficient for her own support ; it must further be proved that she 
has enough also for the payment of her costs. (21) 

In the case of Young v. Young (22) Pigot, J., said ; “ Were (ii) Wife 

the matter not concluded by authority, I should give effect to oocupiedta^ 
another consideration not referred to, that, inasmuch as the wife, housahoM 

. ' ■ ' ■ atifci€S, 'ftfiol''''' 

in discharge of her duties as mistress of the hoiisehokl, is wholly oopsegueEfely 
occupied, it is impossible for her to acquire any property, and 
should have thought that consideration might fairly be used to 
influence the Court in determining whether in cases such as these 
the wife might not be entitled to obtain the necessary costs from 
her husband apart from any question of right to her property 

The foundation of the rule is that a wife can bind her husband [m Wife’s 

for necessaries, and a suit, brought with reasonable and probable 

cause, will be considered a necessity.(24i by the 

‘ . husband. 

It has been the rule in England that a wife should not be Ov) Wife’s 
precluded by want of means from establishing her case as 

or respondent, (25) If; has been held that the same rule holds goodJusUce baiug 
here, and that similar considerations apply to this country also. (26) 


(19) Per Ponfcifex, J., in Proby v. Proby, 6 0* 357 (362), 

(20) Wells V. Wells, 33 L J, F. & M. 72 ; Holmes v. Bohnes, Poynter 260. 

(21) Belcher v. Belcher, 1 Curt, 444 ; Wilson v. Wilson, 2 Hagg. Cons. Bep, 203» 

(22) 23 0. 918. Hots, 

(23) Per Bigot, J., in Young v, Young, 23 0, 916, Note* 

(24) See Argument ol Counsel in FowU v, Fowle, 4 C. 260 (269)^3 0,L,E, 484 ; 
citing iones v. Jones, L.B, 2 PM D> 331 ; Brown v. Ackroyd, 6 E, & B. 8!9, 

(25) Boyles, Boyle, 7 O.W.H. S65 (666) » 30 €. 631; sea, also, MoberUon 
Eoberison, E.R. 6 F,I>, 119 j {Otway v. Otway, E.R, IS P.D, 141, F.) 

(26) T.Boyte v, F. M. Boyh, 7 C- W,N, 566 (666)«.30 0, 6Sl, '• ■■ 

,, " ' ' '' '' 
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In a case where it is"' shown that a wife has no, .means' of ,heL 
own she is not precluded from obtaining costs from her husband 
on the dismissal of her petition for divorce against him, simply 
because she had failed to apply pending the hearing that the 
husband should make a deposit or give security for her estimated 
costsJ‘-^'^l 

(v) Wife’s ig j 2 ot just that a wife should be left without the means 

actiag of putting her case fairly before the Court, or that a practitioner 
be protectea should run the risk of losing the proper remuneration for his labours, 
from loss, if he takes up a case which he honestly believes to be genuine, but 
which may after all turn out to be unfounded 

The reasons for this rule have been stated as follows : '' If 
the question of costs were a question solely between husband and 
wife, it would be reasonable that a husband who had successfully 
rebutted a charge brought against him by his wife should not be 
obliged to pay her costs. But unfortunately in the vast majority 
of cases the wife has no means of her own. She has to find an 
attorney to take up her case for her, and if she could not obtain 
from her husband the means of employing him she would be poww- 
less, and however good a cause she might have for taking proceedings 
she would be unable to enforce her rights. Therefore it is necessary 
to take into consideration the position of the attorney, and provision 
is made for his payment by enabling the wife to call upon 
the husband to give security for the costs of the hearing to 
the amount that may be fixed by the registrar. The course was 
taken in this case, and the amount of security was fixed at £60 ; 
and the wife’s attorney undertook the litigation on her behalf, in 
the anticipation that he would be allowed his costs out of that sum 
for which security had been given. By not allowing the costs, the 
Court would he depriving the attorney of that which he looked to, 
and had a right to look to, as his security in conducting the litiga- 
tion on the wife’s behalf. It is plain that the Court is not absolu- 
tely bound to give the wife her costs, but it would only be justified 
in refusing them in cases when it appeared that the attorney had 
done something wrong, or that he had instituted proceedings with- 
out reasonable ground, that is, when he had the means of seeing, 


(27) Elkn Thomas BoyU v, William McCormack BoylSj 7 O.W.H. 565-30 0. 631. 
„ (28) See Browne and Powles on Divorce, cited in F. G. Mayhem v. Sarah Anna 

fc-.' Maphm, (W)f Georgumpulasv. Geofgmopl^lm^ 29 0, $19 (621), 
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before instituting the suit, that it was one which ought not to be 
instituted. When such a case arises, I will disallow the wife’s costs, 
and thus cause the punishment to fall on the attorney...... It would 

be in the highest degree prejudicial to the interests of the women 
who are litigants in this Court to cast upon the attorneys whom 
they consult the dangerous responsibility of coming to a conclusion 
in doubtful cases as to what is likely to be the finding of the Court 
upon the facts submitted to them. If I were to disallow these costs 
I should say in effect that the wife’s attorney ought to have come 
to the conclusion that the charge of cruelty could not be made 
out. But the attorney ought not, I think, to be compelled to 
stake his chance of remuneration upon his judgment upon such a 
question.” 1^9) 

“ On principle it is plain that the whole foundation of the rule 
depends on the liability of the husband to pay the necessary and fair 
costs of the v/ife’s defence. I take it that that rule is founded on 
the old English law, which gave the whole personal property of the 
wife to the husband, and gave him also the income of her real 
estate ; so that, in the absence of a settlement (which, as we all 
know, is a comparatively modern introduction) , she was absolutely 
penniless, and, therefore, the Ecclesiastical Court not only provided 
for the costs of her defence but also gave her alimony fendente Ute 
so as to provide for her maintenance. Of course the husband may 
say ‘ it is a hardship on me to have to pay the costs of my wife’s 
false defence to a charge of adultery, or the costs of a false counter- 
charge against myself of adultery or cruelty.’ No doubt it is a 
hardship, but what would the wife have to say in answer ? Suppose 
the wife had brought him £10,000, or £20,000, or £50,000, would 
not she have a right to say, ‘ You have taken ail my property from 
me, and am I to be left defenceless and not able to meet your false 
charge of adultery ? ’ Of course it is manifest that there must be 
money provided for the wife to defend herself, and who is to take 
up the defence 7 Only a solicitor, who must look for payment, not 
to the wife, who has nothing, but to the husband ; and, therefore, it 
was quite right to secure him that payment by getting money paid 
into Court, and finally by payment of the proper costs incurred 
when the suit was heard. Now, as was observed by the learned 
Judge in the case of Flower v. Flower, it is not the solicitor’s fault 


(29) Per Hanaen, in Wlm&r v. 3 P. 132 ,• 42 Ii.J.P, & M. 45. 



if the wife is wrong. If he himself conducts the litigation properly^ 
if he fairly investigates the charges and sees a reasonable foundation 
for a defence, he is not to Jose his costs and the fair remuneration 
for his labour, because he is not successful. No solicitor would 
engage in the practice of the profession on the terms of not getting 
paid whenever he was unsuccessful ; and, therefore, unless he,him», 
self has been guilty of misconduct, there is no reason for depriving 
him of his costs. It appears to me, therefore, that where the 
j defence is fairly and reasonably conducted, the solicitor ought to be 

paid infull his costs, that is, his costs properly incurred.,.......! 

have given that what I believe to be the true view of the origin of 
the liability of the husband ; but I am not obvious to the nobler 
view, if I may so express it, held in the House of Lords, that no 
gentleman, indeed, no man of right feeling, would wish that his 
wife should not have the means of fairly investigating and fairly 
• defending herself against so odious a charge as that of adultery. 

Eeally, if there had not been, as I do believe there is, the common 
and pecuniary reason for fixing the husband with costs, I think 
that that reason ought to be sufficient to all right-minded men.'^^^O) 

Husband’s To the general rule as laid down above, there are two excep- 
tions ; If the wife’s solicitor is guilty of misconduct, — if he either 
knowingly promotes a case which it must be clear to anybody has- 
0) Miscou- no foundation at all, so that he is countenancing improper litigation, 
solicitor takes steps which are merely oppressive or obviously 

unnecessary, or if he crowds a case with absurd evidence, all these 
are reasons why, if he so misconducts himself, the costs of the wife 
should be disallowed either in whole or in part.” 

A wife, who is possessed of sufficient separate property of her 
own, is not entitled to burden the husband with the costs of a suit 
in, which she has been unsuccessful, even though security for her 
costs may have been given by him. 132) such a case, she may 

herself be condemned in costs. 133) 


(30) Per Jessel, M, B., in Robertson v. Bober tson^ 6 P,1D. 119. 

(31) Ash V, Ash (1893) P. 222 5 Wilson v* Wilson, L.B. 2 P. 435 ; Hough v, Hough , 
^1 L.T, 703. 

(32) Heal v. Heal, L,B. 1 P. 300 ; 36 L J. P^ & M. 62. 

(33) Milne ?* Milne and Flowers 2 P. 202. 


(ii) Wife 
possessed o£ 
sufdQient 
separate 
property. 
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This rule as to the husband’s liability for wife’s costs holds H^sband’s^ 

good even if the wife be unsuccessful. (34) costs— 

® Applioatiott • 

, . of the' rale ai 
to 

■ .(D.Wlaere ■ : 

, Wife Is ' 

■ ■ ■ unswceessfal 

The Court would make an order for the taxation and payment (H) Where 
of the wife’s costs in a matrimonial suit against the husband, not- 
withstanding his apparent inability to pay them.ts^) oosts*° *'°^* 

In one case, where a guilty wife succeeded in establishing (>ii) Where . 

counter-charges against her husband, the Court gave her costs. (36) suoMsJur ’ 

otj.conutei:*; 

olnarges, 

Where a new trial is granted on application of the wife, the (iv) Wfasta 
Court will not usually impose upon her the terms as to payment of gjJ^ted! 
costs, if she has no means, but the husband must pay the costs of 
both parties. (37) 

Where a jury disagreed, the Court gave the vhfe her full (v) Where : 
costs over and above the amount deposited in Court. (38) The same ^isagtf 
rule holds good not only as to the costs of the lower Court, but also 
as to the reasonable costs of the appeal. (39) 

“ The rule has always been that an order as to costs pending (wi) Where! 
the hearing ought not to be made against the husband if the wife is posgeBsea o 
possessed of means (technically styled separate property) sufficient separate 
to enable her to pay her own costs in the first instance, the reason 
for the continuance of the rule, whatever may have been its origin, 
being that, it is not considered just either that a wife should be left ' 

without the means of putting her case fairly before the Court, or 
that a practitioner should run the risk of losing the proper remune- 
ration for his labours if be take up a case which he honestly 


(34i| Fowls ?. FowUt ^ . C. 260 (281) =3 G.Ii.B, 481 ; Jones ?. „ Jow, Ij»B, 2 P* & 
D, -331, oited m argument Fowle v. Fowler 4 C» 260 (269) O.L.R. 484. 

(35) Ward y. Ward. l B, & T. 484 ; 29 W.P. 11, 

(36) Caldecott v. Caldecott, 29 li.T. 699. 

(37) Nicholson v. Nicholson^ 3 S. & T. 214 j 82 L.J.P. 127 ; 0 L.T. 118, 

(38) Murky v. Burley, (1891) P. 367 ; 61 L. J. 14 ; 66 L.O?. 363, 

_ , (39) M'owk '?» Fowkf 4 0* 260 (281)=*3 0fIi.H, 484 j Jones v, Jonss^ Ili.R, 2 P» ^ ][}, 
'381, dM' v« FomU, 4 0. 260' (2693 ''O'.R.R/l'Sl.' ' ' ' ' " * " ' " ' * 
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believes to be genuine, bat which may, after all, turn out to be 

unfounded. It is a rule of public policy.1^^1 

'' The relative incomes of husband and wife may be taken into 
account by the judge when exercising his discretion as to whether 
he will allow the wife her costs already incurred pendente 
he is not bound to refuse the application because the wife has 
separate property the amount of which is much more than sufficient 

for the payment of her costs.’’(^2) 

The question whether the wife should or should not have her 
costs depends to a considerable extent upon the property which the 
wife may have. (^3) if it appears that the woman retains her 
property in spite of her marriage, she will not be entitled to her costs 
from her husband, 

As the presumption is only based on the rule of English law 
that a woman’s property by marriage passes to her husband, it 
follows as a consequence, that, where the husband is not the peti- 
tioner, as in suits brought by a parent in his own interest to have 
the marriage of minors declared null and void, the wife’s costs cannot 
before the hearing be taxed against the petitioner. 

Again, if the wife delay her application for costs until after the 
trial, and the decision be against her, she cannot then have her 
costs, because the Court never awards costs to a party whose delin- 
quency has been established. (^6) 

The wife’s costs when taxed de die in diem are generally payable 
to the wife or her attorney out of the fund in Court ; but if the Court 
has reason to suspect that the suit has been instituted mala fide, it 
will order the sum deposited to be retained in the registry to abide 
the event of the hearing.(^7) 

(40) Browne and Powela on Divorce, 5 Bd., p. 342. - - 

(41) F&r Farran, J., in W, G. Mayhew v. Sarah Anna Mayhew, 19 B. 293, 

(42) Allen v. Alien, (1894) P, 134, cited in W, G>Mayhew v. Sarah Anna May hew , 
19 B. 293. 

(43) Per Stephen, J., in Georgmopulas v. Georgucopulas, 29 0. 619 (621). 

(44) Ibid, 

(45) Wells V. Cottam and Wells, 3 Sw. & Tt. 364. 

(46) Keats v. Keats and Montemma, I Sw. & Tr. 35S ; 28 L J. P, & M. 57, 

• (47) JSoprs V. Rogers, 4 S, <fe 9?. 82 ; 34 B J.P. & M. 87. 
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If a wife brings a suit on one ground and fails, and she then 
brings a second suit seeking different relief and succeeds, her bus- guH—ooats o 

band will only be condemned in one set of costs. W8) second smt. 


As has already been stated, only a wife without property of her (y) Wife 

.. Il l should be 

own seeking a divorce is entitled to have provision made by her without pro- 
husband for the payment of her costs in the suit.l^s) Swnf 


“ At first there was some difference in principle between giving 
this relief to a woman seeking a divorce, and doing so in the case 
where the woman is the defending party. Upon consideration there 
is no reason for any such distinction. The English Divorce Courts 
have always given it in both cases and the reason, vis., that other- 
wise the wife will, as a rule, be unable to continue the proceedings 
applies equally to both cases. The rules passed by the Courts for 
divorce and matrimonial causes in England under the English 
Divorce Act provide for the taxation of costs of a wife, who is 
petitioner or respondent, before the bearing as a matter of course, 
and for the registrar’s ordering the husband to pay or give security 
for the costs of, and incidental to, the hearing.”(50) If .she ha.s 
property, that property of course will be available for her costs, 
and in that case the Courts here would probably refuse to make 
any order that the husband pay her costs until the suit has 
been decided, as is done by the English Courts when the wife has 
separate property. But when the wife has no separate property, 
the same reason for the practice requiring her husband to provide 
for her costs, namely, her inability otherwise to continue the proceed- 
ings still remains. <5^1 She is not certainly, unless she has property, 
in a position to meet her husband on equal terms, and is, therefore, 
likely to be at a disadvantage, and this inequality between the 
contending parties is the reason for the practice in question. 


In a case of judicial separation the Court, whilst expressing a 
strong opinion that the wife’s charges against her hn.sband were of 


(48) Ditchfidd y. Ditchfield, Am9) b.M. 1 P. & D. 729; of, Butler v. Butler, 
(1890) 15 P.D, 82, 126. 0. A, 

(49) Natal V. Natal, 9 M. 12 ; distinguishing Proby y, Proby, S 0. 357. - , - 
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a trumpery character, refused to, deprive her of the usual order, al- 
though' she had a small separate estate, in the absence' of any sug- 
gestion of improper“conduct asainst her solicitor. 

Husbaad’s The English law which makes the husband in divorce proceed- 
wife's costs, ings liable facie to the wife’s costs, except when she , is 

possessed of su.fficient separate property, does not apply to divorce 

rule to Mafeo- proceedings between Mahomedans.lS4>) 
medaBs, . 

«i) Appiioa- The common law of England applies to Parsis who inhabit 

bility of rule 

to Parsis. the town and the island of Bombay. 1^5) Under that common law, 
the wife is entitled to pledge her husband’s credit and defend her- 
self at his cost in any action that he may file against her for dis- 
solution of his marriage with her. It is not necessary that the wife 
should be successful in the proceedings. 1^^) The costs of the wife 
payable by the husband are not limited to the amount paid into the 
Court secured by the husband for that purpose. 1^7) The solicitors 
of the wife must make all efforts to secure their costs from their 
real debtor, the husband, before they can be allowed to apply for a 
charging order against the wife’s property recovered or preserved in 
the suit through their exertion. (58) The foundation for the common 
law rule is that where the wife finds it necessary to protect herself 
and her interest, more especially if she is attacked by her husband, 
she ought to have the means to do so and is, therefore, entitled to 
pledge her husband’s credit for all proper and reasonable costs. (59) 
(iii) Appiioa. Where the parties are domiciled abroad (Greece) and the law 
wbe^^paruLof country is not before the Court, it was held that S. 7 of 
the Act applies, and that the Court should act on the general princi- 
ples of English Law.(^O) 

Husband res- In this case, the husband against whom an order had been 
injunotiom made for depositing his wife’s costs became entitled to a legacy. 

The Court granted an injunction to restrain him from receiving 
the legacy until the order as to costs was complied with.(8i) 


(5S) Aires V. Aires, 55 h.'J!. 8i9, 

(54) 4. v.B„ 21B. 77. 

(55) Pyane <6 Co. v. Pirosshah, 13 Bom. L.B. 920 (932). 

(66) Bid. 

(57) Md. 

(58) Ibid. 

(69) lUd. 

(60) Geen gucopulas v. Georgtieopulas, 29 0. 619 (621) ; following Mayhem v. Sarah 
Anna Mathew, 19 B. 293. 
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Where a husband died during proceedings for divorce, the Husband 

Court made an order for the wife’s costs against his executors. ^62) H*”— ' 

Order f or costs 
agaiost his 
' exeontors. 

\ Aliy application in the matter of costs must be made' at least Hustod’a 

before the decree is finally settled, (63) ' 

/ ".CallOB Wh6B- 

made* 

The Court has no power to make any order as to costs which 
are for the first time asked for after the decree absoIute.(64) It 
however, too late to ask for costs against any party after a decree 
has been made absoluteJ^S) 

Where the husband is the petitioner, and fails to comply with Hosband 
an order to deposit or give security for his wife’s costs, all pro- 
ceedings in the suit will be stayed on the application of the wifeco^npiy with 
until such sum is deposited or secured. (66) sLudty fo^ 

The subsequent bankruptcy of the husband is no sufficient ^ 
ground to cancel or vacate an order to secure such costs.(6’5^) But 
in certain cases, it has been held that, if it be proved that the 
husband is a man of no means, the Court will refuse to stay the 
proceedings upon the application of the wife.^68) 

Where an order has been made for payment by the husband, 
in a suit for dissolution of marriage, of the costs the wife is likely 
to incur in the suit, the proceedings will not be stayed if the 
husband has no means to deposit the costs. ^69) 

Where, in a suit for dissolution of marriage by a husband, the 
wife applied for an order to stay proceedings until her costs were 
paid by her husband, and the husband’s affidavit showed that he 
was a man without means, an enquiry as to means was directed. (*^6) 

{62} Gunningham v. Cunningham, (1897) 77 L.T. 405. Bee, also, Townson v, 

Totonson, (1898) 67 L. J.P. 68 j 78 UT. 54. 

(63) Macrae on Divorce, 1871, p. 160. 

(64) Wait Y. Wait and Flower ^ 40 L. J.P. & M, 30, 

(65) Wait V. Wait, (1871) L.R. 2 P. & D. 228. 

(66) Keats v. Keats and Montezuma, 28 L.J. P. & M. 138, note ; Eepioofth v. 

Eepworth, 2 S. & T. 414. 

(67) Morris v. Moms, 15 L.T. 645. 

(68) Walker v. Walker, 1 Ourt. 560 ; see, also, Thomson v, Thomson, 14 Q, 580. 

(69) {Thomson v, ThomBon^ 14 0* 58Q. . 
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Husband 
(respondenfe) 
failing iso 
comply with 
order to give 
security for 
wife’s costs. 


Where the husband is the respondent and has failed to comply 
with an order to deposit, or give security for, a sum sufficient to 
cover bis wife’s costs, the order can be enforced against him in the 
manner provided by the Code of Civil Procedure for the execution 
of a money decree. Civ. Pro. Code, 1882, S. 220. Such failure 
may amount to contempt of Court. (72) 


Husband The money paid into Court by the husband to meet his wife’s 

to meetTi?e% oosts is primarily liable for the payment of those costs when taxed, 
costs, disposal co-respondent may have been condemned in all the 

costs, and the husband is unable to obtain them from him.(7B) 


Where the husband had died before the hearing, the Court 
ordered that the costs incurred by the wife’s solicitors for the 
hearing, should be taxed and paid to them out of the sum deposited 
by the husband in the registry to meet his wife’s costs, with leave 
to the solicitors of the husband’s executors to attend the taxation. (74=) 


Husband ^ The wife is generally entitled to have her costs taxed and paid 

Ss— How ^ husband from day to day, whether she be petitioner or 

such coats are respondent.(75) 

■■taxed.' • ' ^ 

Taxation of mode in which costs are taxed against a husband in 

wife’s costs, matrimonial suits are the same as in other causes. (76) The Court 
practice as to. - , _ , . „ 

has power to order the wife s costs to be taxed from time to time 

a^gainst the husband in a suit for dissolution of marriage, (7 7) 

Taxation, The taxation of costs is in the discretion of the Eegistrar, and 

EegSrar °in Court will not interfere with his discretion in respect of 

the matter of . particular items allowed or disallowed, unless it can be shown that 

the taxation proceeded on an erroneous principle.(7S) 

Taxation— England such costs are taxed as between party and party.(79) 

Practice of In India such costs are taxed, as a general rule, as between 

English and ^ 

Indian attorney and client,(so) 

'/Court^Si ■ ■ ■' . ' ■ ■ —— — — ^ — — : - n . ; — ' 

m tha mattar g_ gg q t. 6 of the present Code (Aot V of 1908). 

(72) Bats V. Bats, 14 P.D. 17, O.A. 

(73) Mans v. Evans and Bohinson, 28 It J. P, & M. 136. 

; iU) Ball V. Ball, 3 8w, & Tr. 390. 

(75) See Macrae on Divorce, 1871, p. 150. 

(76) SuggaU v, Buggate, 1 S. & T, d97. 

(77) Weber v. Weber and Pyne, 1 S. «& T, 220 ; cited in Argument in Kelly v. Kelly 
and Samderst 3 B.L.B, App. 5, 

(78) CooTce v. Goalee, 3 S, & T. 374. 

(79) Allen v. Allen and lyAcry, 2 S. & T. 107. 

(80) Kelly 7, Kelly and Saunders^ 3 App. 6. 
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The proper mode of reviewing an order as to taxation of 
is by moving for a rule to show cause why the taxation should not order relating 
be reviewed, and not by an act on petition.<8i) 

The number of witnesses whose expenses will be allowed is a'®^®ggggg_ 
question for the discretion of the Eegistrar.(82) He should allow the 
expenses only of such of them as there was reasonable ground 
for calling. (83) 

The reasonable expenses of iourneys and inquiries taken and Expenses o£ 

. . . „ ,1 reasonable 

instituted for the purpose of procuring information may also be journeys. 

allowed.(8i) 

An attorney who has acted for a wife in a matrimonial suit, , 

Iwn for wiiQ s 

has a lien for his costs, not only on the fund paid into Court by costs, 
the husband to meet his wife’s costs, but also, if his costs exceed 
the sum so paid in by the husband, upon the alimony paid into bis 
hands on behalf of the wife. (85) The wife’s attorney or proctor will 
have a lien on the sum to the full extent of the costs. (86) 

Monies deposited by a husband (respondent) as security for his 
wife’s costs of a petition constitutes a fund paid in for the benefit 
of her attorney who would be entitled to have it applied for his 
benefit whatever the result of the petition, provided that he has been 
in no way to blame, and that rule would apply to monies deposited 
by a respondent appealing from the decision of the lower Court as 
security for the costs of the appeal in accordance with the Eules of 
the Bombay High Court. (S6 a) 

“ The costs of a solicitor employed by a married woman to Solicitor’s 
institute proceedings on her behalf against her husband, to obtain 
a judicial separation, can only be recovered against the husband, 
when the necessity for such proceedings has been made out in point 
of fact.”(87) 


(81) DkMm 7. Dickens, 28 L.-J. P. k M. 94- 

(82) Allen v. Allen and D^Acry, 2 S, & T. 307. 

(83) Ibid, 

(84) Ibid, 

(85) Bremner v, Brminef and Brett, L.E. IB, kD, 264 ; 36 LJ, P. & M, 11 ; 
Kelly V, Kelly and SaunderSi 3 BX.R. App. 4, 

(86) Kelly y. Kelly and Saunders, 3 App. 4 (5), 

{86-a) Nusserwanjee Pestonjee Ardesir Wadia v. Eleonora Nusserwanjee Pestonjee 
Ardesir Wadia, 38 B. 126 at p. 126=* 15 Bom. L.B. 593==20 M. Gas. 492. 

' 01) Taylor y,'EaU$iQm,mLJ.q,B, mu 
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Solicitor 
guilty of mis- 
oonSuot. 


Solicitor 
must satisfy 
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uess of wife’s 
defenoo, 

Solicitor ueg- 
leotiug to get 
usual order 
for wife’s 
costs « 

Costs where 
husband 
unable to 
pay, 

Costs where 
wife sues in 
forma 
peris* 

Costs in case 
of withdrawal 
of suit. 

Costs of wife 
in case of 
cross-suits. 


Costs where 
parties are 
partially suc- 
cessful. 

Costs where 
suit is by 
father of 
minor hus- 
band in such 
father’s own 
interests. 


When the husband has been ordered by the Eegistrar to give 
security for his wife’s costs up to a certain amount, costs to that 
amount are always allowed her, whether she be successful or not, 
unless her solicitor has been guilty of some misconduct, or has 
instituted the suit knowing that it was without reasonable ground. (88) 

k solicitor acting for a wife is not entitled to rely on his client’s 
instructions, but, to entitle him to look to the husband for payment 
of his costs, he must fairly investigate her defence, and satisfy 
himself as to its reasonableness.<89) 

If a solicitor does not follow the usual course and get an order 
against the husband for his costs whilst he is acting for the wife, 
he cannot do so after he has ceased to act for her. He will then 
be left to his ordinary remedy. (90) 

The Court will make an order, prior to the hearing, for the 
taxation and payment of the wife’s costs against the husband, 
notwithstanding his apparent inability to pay them.(9i) 

If the wife obtain a decree, she is entitled to costs, though she 
sued in forma pauperisS^"^) 

A husband will not be allowed to withdraw his petition before 
the hearing except upon payment of his wife’s taxed costs. (98) 

In cross-suits, where both husband and wife fail, she may have 
full costs, except, perhaps, in so far as her defence was a joint one 
with the co-respondent. (9^) 

Where the parties have been only partially successful, they 
may have to pay their own costs.(9S) 

In a suit for nullity of marriage, instituted by the father of a 
minor husband, in such father’s own interest, the minor and his 
de facto wife being made co-defendants, the wife’s costs will not 
be taxed either against the petitioner or the minor husband. (96) 

(88) Flower v. Flower, L.K. 8 P. & D. 132 ; LJ.P. 45 ; 29 L % 253. See, also, 
Kay V, Kay, (1904) P. 382. 

(89) Walker v. Walker, (1897) 76 L.T. 236. 

(90) Nairne v. Nairne, (1902) 71 L. J. P. & M. 37 ; 85 L.T. 649. 

(91) Ward V. Far(£, i Sw. & Tr. 484, 

(92) Afford V. Afford, 30 L. J. P, & M. 174. 

(93) Pearce V. Pearce, SO L.J. P# & M, 182, 

(94) Burrovgh& v. Burroughs and Silcock, (1862) 31 L.J. (P.M. &, A.) 124. 

(96) Duplany v. Duplany, (1892) P. 53, 57. 

(96) Wells V, Cottam, t o. Wells, 3 B. & T* ,693 1 34 L J. P. & M. 12. - 
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“But under the Indian Divorce Act it is not (apparently) open 
to the parent of either party to a marriage to sue for a decree of 
nullity of such marriage otherwise than in the interests of the 

husband or wife.”i97) 

If the husband is a lunatic, and a suit is brought on his behalf 
by his committee, or other person entitled to his custody, such 
committee or other person must give the usual security for the 
wife’s costs. <98) 

In a suit instituted on behalf of a minor husband by his next 
friend, the latter must file an undertaking in writing to be answer- 
able for the costs of the proceeding and must also either deposit, 
or give security for, a sum sufficient to meet the wife’s costs 
of the hearing. (991 

Where a guardian or next friend represents a wife who is a 
minor, he may, if he acts without due caution, render himself 

personally liable. hdO) 

Counsel’s fees for advising on the sufficiency of an answer 
which is not a mere traverse of the charges in the petition are 
allowed.fioil 

Where a commission to examine witnesses is applied for either 
by the husband alone, (’92) or, by the husband and wife jointly, the 
Court will order the husband to advance such a sum of money as 
the Eegistrar may think sufficient to defray the wife’s expenses of 
the commission. it seems that, where the commission is 
sought solely by the wife, she may sometimes have the costs thereof 
taxed against her husband, even though it be merely vexatious and 
unnecessary. (10^ & ms) The only remedy, apparently, against this is 
for the husband, at the time of the application for the commission, 
to prove that the evidence sought to be taken is not material or 
necessary, when the Court will refuse to issue the commission ; 
though it will not enquire into such circumstances of its own 


Costs where 
suit is by,, 
Irmatlo ii 2 s- 
band^’s-. com- 
mit tee* 


Costs wber 6 
suit Is by„ 
next friend of ' 
minor .Ims-, 
band. 


Cosls^ gnard-.' 
ian’S; " 'Ilabi-" 

lity for. 


Costs allowed 
to tbe wife, 
iiiems of* 
(i) Costs 
incurred 
by way of 
counsersfees, 
(hi Costs' of 
commission 
to examine 
witness. 


(97) Battigan on Divorce, 1897, p. 866. 

(98) Smith v. Morris, 3 Ad. 67. 


(99) Beavan v. Beavan^ 2 S. & T. 652 ; 31 L. J. F. & M. 166, 

(XOO) Brown v. Brown, (1850) 2 Bob. Bool, 302.r 

(101) Eeepworth v, HBepworth, 30 L. J. F, & H. 253, 

(102) Eood V. Eood, 2 Sw, & Tr, 112, note, 

(103) Bailey v. Bailey and Della Bocca, 2 Sw. & a)r. 112 ; 30 D P. & M. 49, 

. (104 & 105) Beo Maoqueen on Divorce, -and Bd., p. 222, / ; : 
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(vi) Costs of 
wife on 
appeal. 


(vii) Costs of 
new trial. 
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motion, leaving that to the affidavit of the applicant's solicitor. 

A commission will also be refused if there has been unreasonable 
delay in asking for 

Where a journey to procure information was necessary to prove 
the case, the costs of the journey should be allowed as a necessary 
expense to the wifeJ^QS) 

The numbers of witnesses called to prove any particular fact, 
whose expenses must be allowed, is a question for the discretion of 
the Eegistrar, who should allow the expenses of all those whom 
there was a reasonable ground for calling,"(i09) 

‘‘The wife's proctor, at any stage of the proceedings, may 
apply to have his costs paid out of the fund in Court."(iiO) 

Notwithstanding the dissolution of the marriage had been 
decreed with cost against the co-respondent, the wife's proctor could 
have recourse to the sum paid into Court.(i^i) 

Where a wife appeals against the decision of the Court dismiss- 
ing her petition, she is entitled even then to security from her 
husband for the costs of appeal.fi^^) 

Courts would, as a general rule, make no provision for the 
costs of a wife on her appeal from a decision by which she has been 
found guilty of adultery. 

A wife will not be allowed the costs of her unsuccessful appeal 
against an interlocutory order. (13.^) 

Even where the wife asks for a new trial, the Court, in granting 
the order, cannot impose upon her the payment of costs, if she have 
no means, but the husband must pay the costs of both partiesJ^i^) 


(106) Stone v. Stone and Applepiout 34 L.J, P. & M. 33. 

(107) Ibid, 

(108) Allen v. Allen and D'Arcy, 30 L J. P. & M. 9 ; 2 Sw. and Te, 107. 

(109) Maoraa on Divorce, 1871, p. 168. 

(110) See Macrae on Divorce, 1871, p. 161. 

(111) Evans v. Evans^ 28 L.J. P. & M. 138 ; cited in Kelly v. Kelly and Saunders, 
App. 5 (6). 

(112) Jones v. Jones, L.B., 2 P. 333. See, also, Fowle v. Fowle, 4 G. 260. 

(113) Otway V, Otway, 13 P.D. at pp. 163—166. 

(114) Thompson v. Thompson and Slur mf alls, 2 S, & T, 402. 

(116) Nicholson v, Nicholson and EatcUffe, 8 Sw. & Tr. 214 ; 32 D.J, P. & M, 
X27. 


X.] 


COSTS IN SPBOIAIi CASES, 


463 


Inr such cases alimony 'pendente lite continues without farther 

prder.hi6) 

In a case where the husband’s petition for dissolution was (wh Costs 
dismissed on the ground of collusion with his wife, the respondent, hasband’s 
the Court ordered the wife’s costs to be paid by the husband. dig^i°Beaon 

; gromd'of 
, colIusIoB.. ' 


If the wife be found to be living in adultery with the cores- 
pondent, or is separated from her husband under such circum- 
stances that she does not pledge his credit, even then, there can be 
no reason for refusing her, her costs pendente lite, though alimony 
pendente lite might be refused under such circumstances.(^l8) 
Further, under the above circumstances, she is entitled to such 
costs, only up to the time when her guilt is proved ; and after that 
she is not, as an ordinary rule, entitled to costs, though the case 
may be still said to be pending.l^iQ) 

Costs of an application by the wife for further time to answer 
to the petition will not be allowed,(i20) 


Costs of a motion for the husband to attend and be examined 
on the wife's petition for alimony after he has answered on oath 
thereto will not be granted to the wife, if the result of his examina- 
tion is to establish the truth of his answer. 

The wife will not be allowed the costs of an unsuccessful 
opposition by her to a motion for farther particulars of the charges 
in her petition for dissolution of marriage.(i^ 2 ) 


(lx) Costs of 
guilty wife.; 


Costs, not 
allowed to 
wife, items of, 

(i) Costs of 
application 
for time, 

(ii) Costs of 
motion to 
examine 
husband on a 
petition for 
alimony, 

(iii) Costs of 
nnsncoessful "■ 
opposition to 
motion' for 
furtber 

partio'nlar8*''\.:' 


(116) NichaUon v. Niaholson and BatcUffe, 3 Sw. & Tr, 214 ; 32 hJ, P. & M, 

(117) Todd V. Todd. h,^. 1 F, & D. 121. 

(118) Gordon v, Gordon and DeSaran, 3 B.L.R, App. 13. 

(119) WhUmore V. Whitmore, BBJjJ, F, ^ M. Bl. 

(120) Harding v, Harding and Lance, ^ S. & T. 549; 31 D.J. P. & M. 76. 
See, also, Heepworth v. Seepworih, 30 LJ, P. & M. 263 ; Hrebout v. Frebout and 
Fmney, 30 LJ. P. & M. 214. 
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(vi) Costs of 
obtaining 
information, 


(vii) Costs of 
appeal. 

(viii) Motion 
to convert 
petition for 
dissolution 
into one 
judicial 
separation, 

(ix) Un- 
successful 
application 
for parti- 
culars. 

(x) Unsuccess- 
ful appli- 
cation for 
access to 
children. 
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Nor will the wife be allowed the costs of appearing on a 
motion, if such appearance is unnecessary, though she may have 
received notice to appear from the other side.l^^s) 

If an application be made in Court which should be made in 
^chambers, the extra expense is disallowed.1^24) 
costs of a wife’s application for time disallowed, especially if neces- 
sitated by her own laches.li^s) 

The mere fact that a solicitor had reasonable grounds for be- 
lieving, upon information obtained, that proceedings ought to be 
taken, is not sufficient to render the husband liable for costs in- 
curred in obtaining such information, unless it appears to the 
Court that there was any necessity for such proceedings. 

In a very early case the Court refused to allow the wife’s costs 
of appeal to be taxed against her husband. 1^27) 

The wife’s costs of a motion to convert a petition for dissolu- 
tion of marriage into one for a judicial separation will not be 

granted. (128) 

The wife’s costs of an unsuccessful application for particulars, 

will be disallowed. (129) 


The wife’s costs of unsuccessful application for access to 
children will not be allowed.^W 

A wife who unsuccessfully makes or opposes an interlocutory 
motion is not entitled to costs of such motion. d^i) 


(123) Harding v, Harding and Lance ^ 2 S. & T. 549 ; 81 L. J, P. & M. 76. See, 
also, Eeepworth v. Beepwortht 80 L. P. & M. 253 ; Frcboui v. Wrehout and Penney ^ 
30 li. P. M. 214. 

(124) Higge v. Higgs and Hophme^ (1862) 32 L.J. (P.M. & A.) 64, 

, (125) Harding v. Harding and Lance, (1862) 2 8w. & Tc. 649, 

(126) Tai/iEor V, Halilsiowe, 62 L.J, Q.B, 101. 

(127) ThcmpBon v. Thompson, 2 8. & T. 404. 

(128) Oariledge v. Gartledge, (1862) 4 Sw, & Tr. 249, 

(129) Heepworth v, Heepworth, (1861) 30 L.J. P. & M. 263. 

(130) Ibid, 

(IBl) HeepworthVp Heepmorthf 30 UJ, P. ^ M. 268 ; Forster v, Forster and 
Berridge, 3 Sw, 8$ Tt. 151,. 
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The costs of an attempt on her part to prevent a decree nisi of 

pronounced against her from being made absolute, will not beciecc6e“m3i” 

allowed her. (132 & 183 ) madeatao^ 

■ lute* ' 


The costs of an unsuccessful appeal against an interlocutory: fsiii). ; 

order will not be allowed to the wife.dsi’) appea?^“^ 

, against' V 
an inteif- : , . , 
locn'torf .. 

' oMer.*.' ■ 

Where the wife applies to have the cause tried by ' a special fw) Costs of 
jury, the Court sometimes refuses her the costs of special 

The wife will not be allowed the costs of appearing on a motion (x?) Costs of 
if such appearance be unnecessary, even though she may have^pj^earanc©. 
received notice to appear from the opposite side, e.g.^ where she 
appears, having nothing to say, on a motion to make a decree nisi^ 
for dissolution of her marriage absoluteJi^^i 

Costs of allegations which have ^ no prospect of success are (xvi) Costs of 
incurred at the risk of the party making ctorgesf^*^ 

The costs of an application to correct an unexplained mistake (xvii) Costs of 

in a petition for alimony will not be allowed. appiiofttiloa to 
^ ‘ correoc aa 

' ■■ ■ ■ ■ tiDexplBlnod 

. mistake., ■ 

If it be shown that the wife have separate property of her own, Costs 
or if she have omitted to have her costs paid before the hearing 
and judgment have passed against her, her husband i>s not liable 

for her costs.(l39) Sat to. 


In a petition for judicial separation brought by a wife, no costs 
should be allowed to her for expenses incurred previously to the 
filing of the petition. 

A wife, who has sufficient separate property of her own, should 
be left to pay her own costs, 

{im & 133) 8toate v. Bioat^, 2 S. ^ T. 384 ; 30 n.J.P. 1?3 ; 5 h.T. IBS. 

(134) Thompson v» Thompson and Bturmfells^ 2 Sw. & Tt, 402. 

(135) Scott ¥. Scott, 32 L.I.P. & M. 40 

fl36) Frebowt v, Frehcwt and Fenny, 30 L.3^.P. & M. 214. 

(137) Eay v. Kay, (1904) F, 382; 78 L.J.P. 108 ; 91 L.T, 360. 

(138) Barher v. BaYhev, (1868) 37 LJ ,. P. & M. 11. 

(139) See Macrae on Divorce, (1871) pp. 150? 151. 

(140) Bkhena v. DicJcens, 2 Sw. & Tr. 103. 
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Thus, a wife who is in receipt :of an ;a).io pie/ allowance from her 
husband or from his estate, is not as a rule, entitled to have her 

costs paid by him.^i'i^) 

lai) Costs of If the Court has reason to believe that the w-ife’s suit is not 
suing instituted bona fide but for the purpose of obtaining costs from the 
bona fide. husband, it will refuse to make this order, and will direct that the 
sum paid in the registry by the husband to meet his wife’s costs 
remain there to abide the event of the hearing. 


A woman who was wilfully married to her deceased husband’s 
brother, although she is entitled to a decree of nullity, will probably 
not be allowed costs.l^^^l 

If the wife’s solicitor has not BiCted bona fide for her protection, 
the Court may refuse to make an order for her cost, 

(xxii) Coats It is not the practice of the Court to order the husband to give 
of wife on . 

mterventioa. security, or pay a sum of money, for his wife’s costs incidental to 

an intervention of the Queen’s proctor. (1^^) 

Where the name of a woman is by mistake, included in an 
allegation of adultery, if she intervenes as a respondent, the petition 
may be amended, and she may be allowed her costs properly 
incurred. 

But where insufficient particulars have been given partly by the 
fault of both sides, probably no order as to the costs of a necessary 
adjournment will be made.li^Q) 


(xxiii) 

Costs of wife 
evading 
service of 
decree for 
restitution 
of conjugal 
rights. 


Where a wife evaded service of a decree for restitution by 
remaining out of the jurisdiction, the Court, on being satisfied that 
she had a sufficient separate income, condemned her in the costs 
of iihe proceedings.^^‘^9) 

“ Where a husband and wife were living apart under a deed 
of separation, under which the husband covenanted to pay the wife 
a weekly allowance in the payment of which he had been on one 


Woodgaie v. Taylor, 30 L,J. P. & M, 197, note. 

(143) Bogers v. Regers, 4 Sw. & Tr., 82 ; 34 L P. & It 87. 

U44) AugJitk v. AughHe, (1810) 1 Phillim 201 ; dndreim v. Boss, (1B88) 

(145) See Laws of England, Vol. XVI, pp. 428 and 549. 

(146) Gladstcm v. Gladstonei L.R. 3 P. 260. 

(147) Harding Ccx v. Harding Cox, (1908) 24 T.L.E 634. 

(148) Bmerojt v. Bancroft and Rimmy, (1864) 3 Sw. & Tr, 610. 


14 P.D. 15.^ 
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OGcasion three dap late,;: ^ held that /this was, ;:not snffi-;. 

.eieDibreach of .GOYena'nt to debar him., from the right to set up the 
deed in answer to his' wife’s petition for restitntioDj 'and refused to 

make the usual order for the-wife’s costs.^iso) 

: : ' judicial separation from her husband 

both being governed by the Indian SuGGession Act on the ■ ground gofomed by 

of cruelty on the part of the 'husband, it was held, that the Goiirts 

should not, except under exceptional circumstances, order the 4 of 

husband to give security for his wife’s costs,(iS^) 

Where the husband and wife are subject to the provisions of 
S. 4 of the Indian Succession Act, 1865, the husband will not be 
ordered to give security for the wife’s costs.C^^^i 

The foundation of the practice which prevailed in the Ecclesi- 
astical Courts was the absolute right which the law formerly gave 
the husband upon marriage to the whole of the wife’s personal 
estate and to the income of the real estate, leaving her destitute of 
all means to conduct her case. But this state of the law has been 
completely altered by S. 4 of the Indian Succession Act.(^s^) 

The foundation of the practice in the Ecoiesiastical Gourts 
having been displaced with respect to persons subject to the Indian 
Succession Act, the practice itself ought no longer, as a general 
rule, to be followed. (^54) Even in the Ecclesiastical Courts the 
practice was not an absolute one, but was subject to exceptions, as 
in the case where the wife had separate property of her own, or 
where it was proved that the husband had no means of his 
own.(iS5) Even in the English Divorce Court, at least since the 
publication of the rules and orders of 1865, there has been a 


(150) Kmshi v. Kimski, {1899) 68 L J.P.M, IS. 

{151} Proby v. Proby, 5 0. 857 = 5 C.E R. 1 . But see, also, ThomaB v, Thomas, 28 C. 
918 ; W, G. Mayhewv, Sarah Anna Mayhm^ 19 B. 293 ; Natal v. Natal, 9 SI, 12 ; 
Williams Party Jahamv, AUxandra Louis JahanSt 0 C.W-N. 114; Brotxdhead y* 
Broadheadt 5 B L.R. App. 9 ; Ellen Thomas Boyle v. William McGornoek Boylc^ 7 C. 
W.N. 565, 

(152) Proby v. Proby, 5 G. 357. But see, also, Thomson v. Thotmon, H G, 680 ; 
Thomas v. Thomas, 23 0. 913 ; Young v. Young, 23 C. 916, note. 

(153) Proby v, Proby, 5 0. 357. But see Broadhead v. Broadkead, 5 B.L.K* App, 9. 

(151) Proby v, Proby, 5 C. 357 (362) referred to in Thomas v, Thomas, 23 G. 91S, 
not followed in F. 0. Mayheto v. Sarah Anna Mayhem, 19 B, 293, and disfeinguiBhed 
in Natal v. Natak 9 M. 12 ; Thomson v. Thomson, 11 0. 580 {583) ; 4. v, B., 21 B. 77 ; 
Qeorgucopulas v, Georgucoyulas, 29 0. 619 (621) ; E, T, Boyle y. IF, M. Boyle, 1 O.W* 
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aisGreliori^io refuse' :tlie wife her, costs,' even in a case where' a deposit : 
of estimated costs had been made by the husband under the order 

of the Court. (156) 

In a suit for divorce between persons subject to the Indian 
Succession Act, the mere fact that the wife has no means of her 
own is not such a special circumstance as will justify the Court in 
ordering the husband to pay in advance or give security for his 
wife*s general costs of the action. (i57) 

In the case of Mayhew v. Sarah Anna,^'^^^) Farran, J., said 
It does not appear to me that the provisions of S. 4 of the 
Succession Act,(i59) affects the rule as to costs which ought to be 
applied to the case. The rule has always been that an order as to 
costs pending the hearing ought not to be made against the 
husband, if the wife is possessed of means (technically styled separate 
property) sufficient to enable her to pay her own costs in the first 
instance, The reason for the continuance of the rule (whatever 
may have been its origin) is ‘ that it is not considered just either 
that a wife should be left without the means of putting her case 
fairly before the Court, or that a practitioner should run the risk of 
losing the proper remuneration for his labours if he take up a caise 
which he honestly believes to be genuine, but which may after all 
turn out to be unfounded.’ It is a rule of public policy. 

The Divorce Court has power to condemn the wife in her 


Oosis Ord6rod juhikj w uxio vv ixx 

to be paid by husband’s costs, and has in several cases made the order accord 

wife to bus- • i 
band in oer- 

tain cases. Tn nnA A.a.ffP. f.hA wifp in fi,r»c:wpv f.n o, npt.if.inn fni' vAcfifnf.irs? 


In one case the wife had, in answer to a petition for restitution 
of conjugal rights, raised charges against her husband, which were 
abandoned on her behalf at the trial, and she was possessed of an 
income of £760 in her own right. In such circumstances the wile 
was made to pay her husband's costs. 

As a general principle, where no blame could attach to the 
husband for her misconduct, a wife who has property should be 


(156) Jones v. Jones, L.R. 3 P. & D. 333, referred to in Prohy y. Proby, 5 G. 367 
(362), 

(157) Williams Parry Jahans v. Alexandra Louk JahanSi 6 C.W.N. ^14. 

(158) 19 B. 293 (295). 

(169) Act X of 1866. 

(160) Per Parran, in Mayhew y. Barah Anna Maylieuu 19 B- 293 (295), citing 
Browne and Powles on Divorce, 6tb ESd,, p. 342, 

(161) Miller v. Miller, L.R. 2 P, ^ D. 1% 
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liable for . the. ' costs.ti® , But .if ' the order ■ to pay .costs... ^woiild / 
deprive her of the means of subsistence, the Court will not make 
.the order.^^6^) . 

Where the Court granted an application by the wife that her 
suit for judicial separation might be dismissed, and that she might 
substitute for it a petition for dissolution, made it a condition prece- 
dent that she should pay the costs of the suit for judicial separa- 

If a suit be decided against a wife who has separate estate, <^ 9 stp_agaiost 
including even an allowance under a separation deed, she may be has Beparafce 
condemned in costs.^i^^) But she will not be so condemned in®state. 
costs if her separate estate be very smalll^^''^) 


If the husband be responsible for her misconduct, the wife, 
though possessed of separate estate, would not be made liable for 
costs, 

A co-respondent against whom adultery is established (though, CoBts, co-reg. 
it seems, not otherwise), may be ordered to pay the whole or any fiabfmy for, 
part of the costs of the proceedingsl^^^^l wben ariseB. 

^ (i) Adultery 

■■blislied*.'.' ' . ' ' 

But it is not the practice to make such an order, unless it be (Ui lie most 

proved that he knew, before the adultery w^as committed, that 

respondent was married. eat was a 

married ■ ■ 

..' wommn. 

He may escape liability for costs if the wife’s conduct ho,s been (iii) Wife’s 

profligate to the husband’s knowledge, before the adultery.d^i) ousht'irot^o" 

■ ■ " ■ ''bs.a . ■ 

■' : ^ — gate.* . 


(163) Milne v. Milne, E.B. 2 P. D. 202. 

(164) Carstairs v, Carstairs, Billson and Dickinson, 33 LJ, P, & M. 170. 

(165) Lmis v, Lewis^ 29 LJ.P. & M, 123. 

(166) Hyde v. Hyde and Fellgate, (1888) 69 L.T, 523 ; Millward v. MUlward and 
Andrews, (1887) 57 L.T. 669 ; Holmes v, Holmes, (1756) 2 Lse 90, 

(167) Aires v. Aires, (1892) 65 L.T. 859. 

(168) Milne v. Milne, (1871) L.B. 2 P. & D. 202. 

(169) Matrimonial Causes Act 1857 (St. 20 & 21 Viet., C. 85), S. 34. 

(170) Teagle v. Teagle and Nottingham, (1868) 78 L.T. 391 ; and see Bilby v. Bilby, 
(1902) P. 8 ; Newby v, Netvby and White, (1897) 77 L.T. 142 j Badeoch v. Barkock and 
Chamberlain, (1858), 1 Sw. & Te. 189, 

(171) Boyd V. Boyd and GolUnst (1859) 1 Sw. & Tr, 562 ; Nelson v\ Nelson, (1868) 

L.B. 
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{iv) Hasband 
feo be free 
from guilt;, 


( 17 ) Co-respon- 
dent’s 
adultery 
must have 
been un- 
condoned. 


Costs payable 
by oo-raspoU“ 
dent, amount 
of. 


Costs against 
oo-reapondonfe 
—PracLioe. 


A co-respondent found guilty may escape by being condemned 
only in the costs of the charges made against himself, although the 
respondent .has , made ' unsuccessful,. though;: not' v unreasonable,; 
..charges ' against the petitioner,, and particularly , if she is also found 
to have committed adultery with some one 

A husband who, being himself guilty of adultery, or knowing 
his;„wife to .be profligate, makes a claim .'for dam.ages successfully , 
resisted by a co-respondent, may be deprived of costs.^^'^-^) 

Once adultery has been condoned, fresh adultery only by the 
co-respondent will revive a right, even as to costs, against him.UT^) 

Condonation by a husband after decree nisi is no reason for 
relieving the co-respondent of his liability for costs.^^'^S) 

When a co-respondent has been condemned in costs, he will, 
as a general rule, be ordered to pay all the costs of the proceedings, 
as well those of the respondent as those of the petitioner.l^^'^S) 

The costs which a husband has had to provide for a guilty wife 
are recoverable under an order for costs against the co-respond- 
ent. But the order does not include the costs of an unsuccessful 
showing of cause against the decree by the King's Proctor, unless 
the co-respondent be made a party thereto, for a co-respondent 
cannot be condemned in the costs of a suit to which he is not a 
party.(^'^Ql 

Where, however, the. King’s Proctor successfully shows cause, 
the co-respondent may, in a proper case, still have to pay the costs 
of the suit ordered against him.^i*^^! 

As a general rule, a co-respondent, whose adultery with the 
wife has been established, will be condemned in the costs of the suit, 


,11 


(172) Codrington v. Codringion and Anderson, (1865) 4 Sw. & Tr. 63, 

(173) Watson v. Watson and Wilkinson, (1862) 31 L.J, (P.M« & A,) 102, N.; 
Manto7i V, Manton and Stevens, (1866) 4 Sw, & Tr, 159, 

(174) orris v. Norris, Latvson and Mason^ (1861) 4 Sw. & Tr. 237, 

(175) Byman v. Hyman, (1904) P. 403 1 73 L.J. F. 106 ; 91 L.T. 361. 

(176) Evans v. Evans and Bobinson, 1 S. & T. 328. 

(177) See Townson v. Townson and Buclmall, (1898) 78 L.T. 54. In this case the 
order was to the eSeot that the husband was to pay the wife’s solicitors only what he 
received from the co-respondent. 

(178) Forbes Smith v. Forbes Smith, (1901) P. 258, C.A.; Blachhall v. Blaokhall 
and Clarke, (1882) 13 P.I). 94 ; Taplen v. Taplen, (1891) P, 286. 

(179) Hyman V, Byman, (1904) P , 403, But sqq Yomll v, Tomll, Terrass and 
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;;,even,tlioiigla the petitioner does .not expressly pray for co.sts.in his 

• Although, the successful petitioner does not , claim costs in the 
■petition he is nevertheless entitled to 'the costs incurred by him, 

co-respondent condemned in costs is liable for costs of' and' 
incident to proceedings before Eegistrar for^ apportionment 'of 
damages 

In cases where respondent is living apart from husband as' 
prostitute, the co-respondent will not be condemned in costs 
If a husband allows his wufe to lead a life of prostitution, the co- 
respondent will not be ordered to pay costs, even though at the time 
of the adultery the wife was living with her husband On the 
contrary, the petitioner’s conduct in such a case would amount to 
connivance, and he would probably be ordered to pay the costs of 
the respondent and co-respondentJ^^^) 

The fact that the co-respondent is ignorant of fact that respond- 
ent was married is good ground why he ought not to be condemned 
in costs.l^®^) 

Where a wife had lived apart from her husband for some 
years, and led an abandoned life, the Court, notwithstanding that 
the co-respondent must have known that she was a married woman, 

refused to condemn him in costs. ^^87) 


Costs of 
ir5q:i3 try before 
Begistrai*— 
A|>p.Ol*fclOE* 
of 

Uama-ges.,, ' 

Costs, .wBeB,-. ' 
co-respoiidecfc 
iiotjiafelo to-''' 
pay.":,, ' 

(i) Where ' 
wife Jif eg as 
prostitute 
apart from 
ImsbaotS, 


|ii) Where QO- 
respoadoDfe Is 
Ignorant of 
the fact of 
wife's 

marriage, ■■ 

liiil Where 
wife ieaas 
an a ban* 
donesl life, 


A co-respondent, who acted on a bona fide belief that the (iv) where 
petitioner’s marriage was void, may escape condemnation in 

costs.1^^^1 believes 

wile's 

. - marriage 

to be void. 

(180) Bmns v. Bmns and EoUnson, 28 L.J. P. & M. 136 ; Finlay v. Finlay and 
B., 30 liJ, P, & M. 104 ; Goldsmith v, Goldsmith and others, 31 L,J, P. & M. 163. 

(181) Youd V. Youd, 28 C, 221 ; see, also, Finlay \\ Finlay, 30 L. J.P. & M, 104 ; 

Goldsmith V, Goldsmith, 15 LJ. Ch. 264; Westv, West, Xj.B, 2 P.Ii I). 19G (198) cnteci 
in argument in Youd v, Youd, 28 G. 221 (222), 

(182) Irwin v. Irwin, 69 L. J,P. 53 ; 62 L.T. 612, 

(183) Eoe V. Boe, 3 B.L.E. App. 9. 

(184) Adams v. Adams and Colter, L.R., 1 P. 333, 

(185) Ibid. 

(186) Boddingfloww Boddiwgiow and AT., 27 li.J.P. & M, 53 ; Prishe v. Pmke 
and Goldhy, 29 L,J.P. & M. 196 ; Home v. Home, 16 W.S. (Eng.) 498, 

(187) Nelson v. Nelson, X P. & D. 610, 


The conduct of the petitioner, and respondent must be consi- 
dered as well as that of the co-respondent.U89) 

- cases,;even 'if it is proved that, at' the;tinie 

of the adultery, the co-respondent knew that the respondent was a 
married woman, it does not necessarily follow that he will be 

condemned in costs. h^O) 

The usual course is to grant costs against a co-respondent when 
his conduct has made the suit necessary.ii^i) He will not, therefore, 
be condemned in costs when his adultery has been connived at, or 
condoned, by the petitioner.(i92) in such a case the petitioner may 
be ordered to pay the co-respondent’s costs. (^^3) 

Mere remissness of conduct on the part of the petitioner towards 
his wife will not necessarily deprive him of his right to costs against 

the co-respondent.li94) 

Where a husband had condoned adultery committed with a 
co-respondent which had been revived by adultery committed by 
another person, costs were not given against the co-respondent 
whose adultery was condoned. 

Where a husband has condoned adultery committed with one 
co-respondent which has been revived by adultery committed with 
another co-respondent a decree nisi will be granted against both 
the co-respondents. (196) But, in such a case, costs will not be 
given against the co-respondent whose adultery was condoned. (197) 
Costs as between attorney and client can be allowed only against 

the first co-respondent,(i98) 


(189) Cordington v. Cordington and Andersorit 4 8 . & T. 63. See, also, Youd ¥* 
Youd, 28 0. 221. 

(190) Cordington v. Cordington and Anderson, 4 S. & T. 63. 

(191) Norris v. Norris and Lawson, 4 S. & T. 237; Adams v. Adams and L,, 
4 B. & T 237; Bernstein v, Bernstein^ (1893) P, 292, 

(192) Norris v. Norris and Laioson, 4 S. & T. 237 ; Bernstein v. Bernstein, (1893) 

(193) Ibid. 

(194) Badcoch v- Badcock, 1 S. & T, 188, 

(195) Norris v. Norris, 4 S. & T. 237 ; 30 LJ.P, IIL 

(196) Youd ?. Youd, 28 G. 221. 

(197) Youd V. Youd, 28 0. 221 (222), following Norrisv, Norris, 4 S. & T. 237, 

(198) Youd V. Youd, 28 0. 221 (223), not following Outhwaite v, Outhwaite and 




(v) Where 
husband is 
guilty of 
condonation 
or conni?- 
'Mee.; ■■'xi;' 


COSTS', IN' B.PECIAIi .CASES. 


An 


' In ailo'W^ as between attorney and client .against a co™ 

respondent, the conduct of the parties is also to be 'looked to. : 

Where a co-respondent discovered a week after he commenced 
an intimacy with the respondent that she was a married woman, 
but nevertheless continued to co-habit with her, the Court, taking 
all the circumstances, of the case into consideration, refused to 
condemn him in costs. ^200} ,Bo.t, w^here a co-respondent denied ^ \ 

that he knew the respondent was married on their first acquaintance, 
but admitted that he became aware of the fact within a fortnight, 
the Court, being of opinion that practically he knew the fact from 
the first condemned him in costs. (201) 

Where a jury were unable to agree on a first trial and on a Wi) Whew 
second trial the petitioner obtained a verdict, the Court refused 
condemn the co-respondent in the costs of the first trial. 1202 ) first trial. 

Where a co-respondent countercharged condonation and Co-responfi- 
adultery against the petitioner, and the Court found that the ^^o- 
respondent had committed adultery with the respondent without in part oaiy 
knowing she was married, but acquitted petitioner, the co-respond-^^^^^^^'^^^* 
ent was condemned in the costs caused by his countercharges 
only. I20S) But costs have been given against a co-respondent where 
he well knew the respondent was a married woman, though there 
was some remissness on the part of the husband. 1204) 

Where a decree nisi is rescinded it is rescinded for all purposes, 
and that part of it condemning the co-respondent in costs falls 
with it.( 205 ) 

Where an order for costs was made against the co-respondent,co-resporid« 
and it was proved that the wife was possessed of separate estate, 
order was also made against her for the costs of the suit.l^^^) mndemned 


(199) Fey HariBgtoD, J., in Youd v. Ycud, 28 C. 221 «223). 

(200) Learmouth v, Learmcnth^ 59 L.J.P. 14 ; 62 L.T. 608. 

(201) Bilby V. Billy, (1902) P. 8 ; 71 L.J. P, 31 ; 86 L.T, 123. 

(202) Wood Y, Wood, L.R. 1 P. and B. 467 ; 37 L J,P, 26. 

(203) Howe V. Eowe, 16 W.B, 498 (Bng.U 

(204) Badcock v, Badcocht 1 S. and T. 188. 

(206) Eechler v. Hechter , 68 L.J.P. 27. See, also, Hyman 7 , Byman, (1904) P» 40B. 
(206) Millward v. Millwardf 67 669, 
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Co-respond- 
ent' and peti- 
tioner 

charged with 
oollnsion — 
Costs of 
Queen’s 
Proctor, 

Go 'respond- 
ent, when 
allowed costs. 


Where the Queen*s Proctor intervened, and established a 
charge of collusion against both the petitioner and co-respondent, 
the Court condemned the co-respondent in the costs of the Queen’s 
Proctor’s intervention, although he did not appear. 

If the Court dismisses the husband’s petition, or allows it to be 
withdrawn, as against the co-respondent, on the ground that there 
is no evidence against him, the petitioner will ordinarily be ordered 
to pay the co-respondent’s costs. (208) 

Where the adultery between the co-respondent and respondent 
has been established, the dismissal of the petitioner’s suit does not 
necessarily entitle their co-respondent to costs from the petitioner, 
unless the suit is dismissed on the ground that the adultery in 
question had been condoned, or connived at, by the petitioner. (209) 

If the petition is dismissed on the ground that the petitioner 
has been proved by the co-respondent to have been guilty of 
incestuous adultery, the co-respondent will be entitled to; be paid 
the costs of that issue, though, if his own adultery with the respond- 
ent has also been established, he may be liable for the, costs of 
proving the respondent’s adultery with him. (^lO) 


Co-respona- Even where the husband’s petition is dismissed as a^inst the 
order^^Tpay co-respondent on the ground that the charge of adultery agfikt him 
his own costa, has not been established, he may nevertheless be ordered topay 
his own costs if he has acted imprudently with a woman, whom he 
had reason to believe to be married so as to raise a reasonable 
suspicion of adultery in the mind of the petitioner, In such 
a case he will neither be allowed nor condemned in costs. ^ 212) 


(207) TapUn v. Ta^^len, (1891) P. 283 ; 60 L, J.P. & M. 88 : 64 L.T. 870. 

(208) Simih V. SmUh and Millet, 33 L.J.P. & M. 11. 

(209) Forster -v, Forsier and Beridge, 3 S. & T. 144; Bernstein v, Bmtsicin, 
(1893), P. 292 ; Seddon v. Seddcn S D,, 31 L. J.P. & M. 301 ; 8ocdey, Seeded' II, 30 L. 
J.P. & M. 105 ; Bremner v. Bremner d B., 38 L.J. P. & M. 102. 

(210) Coutady v. Courady and Flashman, L.R. 1 P. 63. 

(211) Oarsiairs v. Carstairs and Dickenson, 3 S. and T, 538 ; Winscom v. Winseom 
d P., B S. and T. 380, EoUnson v, BohimQn and Gamble, 32 L.J.P. & M, 220 ; Wui 
?. d P.L.B. 2 P. 196. 
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An omission to award costs cannot be considered merely as 

' " » * ' ' ' 1 JtvQVl© W* 

clerical error, but must be rectified by way of reYiew . withm the 
prescribed timeJ^^S), ■ ■ 

^ ■ :^Loch, J., said in the case of Bam Solioij v. BooMioo SinghM^^ 

A passing a decree, gives costs or refrains from 

giving costs for some reason or other ; and if he refrain from giving : , 

costSj S'^d any party considers that he is entitled to obtain, costs, he > 
should apply within the prescribed time to the Judge for a review 
of that part of the decree which he considers injurious to himself. 

Now, it is clear that in the present case the petitioner could not file 
a petition for review, because there had been a special appeal to the 
High Court, and further he was out of time, and apparently had no 
cause to show why he did not make the petition in due 

In a suit by a wife against her husband, the attorney for the Coak in oaw 
petitioner made an application on notice to the petitioner, the aepara\1bn— 
respondent, and the respondent’s attorneys, for an order that the suit 
be dismissed or withdrawn, and that the petitioner’s costs be taxed tiou—With* 
and the amount thereof be paid to him by the respondent, and stated 
in his affidavit that he had instituted the suit under the instructions 
of the petitioner, that the parties had returned to co-habitation and 
the suit had been amicably settled ; that the petitioner had since 
instructed him to withdraw the suit, and the respondent would pay 
the costs for which purpose he had drawn a petition, which the 
respondent’s attorneys would not agree to. The Court granted the 
application, so far as to direct that the costs of the petitioner’s 
attorney, when taxed, should be paid by the respondent, but 
refused to make any order for the withdrawal or other final disposal 
of the suit, and ordered that the attorney shoiiM personally bear 
the costs of the application, the same not having been brought in 
proper form.(2iS) 


Sec, 14, Blection Petitions— Costs 
Eiection peiition, costa of. 

English law regarding the same. 

Costs where petition is overloaded. 

(213) Bam Sahoy Singh v. Bookhoo Singh, 15 W.E, 414. 

(214) 15 W.B. 414. 

(215) Per Loch, J., in Bam Salioy Singh v, Bookhoo Singh, 15 W.E. 414. 

(216) P, V. P., 9 B.E.R. App. 6 referred 'to in 'S:, M. Butt v» PI C* AT, BuU, 26 C,' 
222«2 0,W.N, 37. , 
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Costs where petition is caused by Eatuming Officer’s mistake. 
Costs where there is a difierenco of opinion among Judges. 
Costs of Attorney- General or Publics Prosecutor in England. 
Expenses of witnesses. 

'Taxation, of costs., 

Scale of costs— English practice. 

Security for costs— English practice. 


It has been held that a District Judge has authority under 
S. 23 of the Bombay District Municipal Act, 1884, W to award 
costs of an inquiry into an election petition and the order of the 
District Judge as to costs is capable of being enforced by a separate 
suit.(2) 

(1) Bom, Act III of 1838. (Oa the subject-matter of this section see Mew’s Digest, 
Vol. VI, cols. 139— 142 Encyclopaedia of the Daws of England, Vol. V— Headings— 
'‘Election agent,” “Election Oommiasioners, ’’ Election expenses ”, Election petition” 
and “Election,” There is a considerable body of literature regarding elections and 
election expanses in Eogland. Much of it is based on Local Acts, and local conditions, 
and may not apply to this oouatry. The following are the important sources of 
the English law oa the subject The English Election Commissioners, Expenses Act, 
(1869) and (1871), 32 and 33, Vio. Oh. 61 ; Corrupt and Illegal Practices, Prevention 
Act, 1883, S, 58; Rogers on Election, 18th Ed. (1906), Vol. 11, (Parliamentary) and 
Vol, HI (Manioip.'al). Halsbury’a Laws of England, Vol. XIl, pp. 419-422; 472483 *, 
520-524. Reference may also be made to the following authorities Oarew, Historical 
Account oi the Rights of Elections, 1765 ; Whifcelocke on the King’s writ for choosing 
Members of Parliament, 1766 ; Simeon, Treatise on the Law of Elections, 2nd Ed., 
1795; Heywood, Law of Borough Elections, 1797 ; Haywood, Law of County Elec- 
tions, 2nd. Ed,, 1812 ; Orine, Digest- of the Election Laws, 2ad Ed., 1812 ; Hatsell, 
Precedents of Proceedings in the House of Commons, 4th Ed., 1818; Roe, Law of 
Elections, 2nd. Ed., 1818 ; May, Parliamentary Practice, 11th Ed., 1906. Bazalgette 
and Hampfarays, Law relating to Local and Municipal Government, 1888 ; Macmorran, 
Local Government Act, 1888, 3rd Ed., 1898; BazUgatte and, Humphreys, Law 
relating to County Councils, 3rd Ed,, 1889 ; Gian, Law relating to County Govern- 
ment, 1890; Lushingfeon, County Council and Municipal Elections Manual, 2nd Ed., 
1892 ; Byde, Election Manual for Parish Councillors, Urban and Rural District 
OounciiloES and Guardians outside London, 1894 ; Macmorran and Dill, The Local 
Government Act, 1894, 3rd EL, 1896 ; Hunt, London Local Government, 1897; 
Macmorran, London Government Act, 1899 ; Hunt, London Government Act, 1899 ; 
Hunt, Metropolitan Borough Councils Elections, 1900; Sefeon on Judgments & Orders, 
6th Ed., 1901, Vol. I, p. 276. 

(2) Bamlal Lallubhai v. Bhagubhai Dayahhaiy 2 Bom. L.R. 960. Batty, J., 
said in the course of the judgment This is a civil reference made, under S. 617 
of the Code of Civil Procedure (1882), by Khan Bahadur Barzorji Edulji Modi, Judge 
of the Small Cause Court, Surat, in a suit brought to recover costs which an order by 
the District Judge of Surat purported to award to the piaintifi against the defendant in 
an application made under S, 23 of the Bombay District Municipal Act, Amend- 
ment Act, 1884. It appears that the plaintifi and the defendant in the suit now 
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The costs, charges, and' expenses 'of ' and ; .incidental , to:' the, 
.'.■presentation of , a p.etition, and, to the proceedings', consequent thereon, , same, 
are to, be defrayed by to the petition in. such .manner ■ 

■ pndmg, had bean rival candidates ali a municipal eieotion— -and thali on plalntifi- 
being deolarad . duly elected, the defendant applied, under the provisions of S. 23 of ,. ■■ '^ 
the Bombay Act II of 1884, to the District Judge, in order to bring in question the . 
validity of the, plaintiff’s election. The second paragraph of that section provides that . 
the District Judge may, after such inquiry as he deems necessary, pass an order confirm- ■ 

: ing or amending the declared result of the election or for setting the election ■ aside, ■ 

And the third paragraph of the section proceeds “Dor the purposes of the said inquiry, 
the District Judge may exercise any of the powers of a Civil Court, and his decision' 
shall be ooaolusive,” It was in the supposed exercise of the powers conferred by this 
second paragraph, that the District Judge, after rejecting the application made by the 
present defendant, passed the order direotiog the defendant to bear all the costa of the 
inquiry. The order relating to the coats was passed the day after the order rejecting 
the application, the question as to what order should be passed in respect of oosts, 
having been expressly reserved for consideration, by the District Judge at the time 
whan he passed the order disposing of the application. The District Judge on 
application made to him to give effect to his order for costs— by execution proceed- 
ings rejected the application on the ground that he had no power under 8- 28 o! 
Bombay Act II of 1884 to execute his own order. The plaintiff then filed this 
suit which has given rise to this reference. The points of law in which the Judge of 
the Small Cause Court entertains doubt are as follows, namely, “ (1) Had the District 
Judge authority under S. 23 of the Bombay District Municipal Act (Amendment 
Act II of 1884) to award costs of the inquiry 7 (2) Is the District Judge’s order as to 
oosts capable of being enforced by a separate suit?” The Judge in submitting the 
reference has stated in a most lucid and able as well as concise report, his reasons for 
considering that both of the above questions should be answered in the affirmative and 
in favour of the plaintiff. As stated in that report “ The main point is whether there is 
a statutory obligation on the defendant to pay the plaintiff’s costs of the election 
petition, or, in other words, whether the District Judge had power, under 8. 23 of the 
Act, to award oosts.” This is indeed the point which has been specially pressed by the 
learned pleader for the defendant, and it is not seriously disputed that the coats, if the 
District Judge had power to award them, could, in the circumstances, be rocovecabie by 
suit. The learned pleader for the defendant in support of his contention cites the case 
of Jalam Punja v. Khoda Jama (8 Bom. HD- 29) in which it was ruled that an action 
for recovery of oosts incurred in defending a claim for possession under Bombay Act (V 
of 1864), (now repealed) vjas not maintainable. That ruij ng proceeded on the ground 
that the Act in question wa^entireiy silent as to oosts between party and party. The 
present case would be manifestly distinguishable, if, as the Julge of the Small Cause 
Court appears to hold, the 2nd paragraph of S. 23 of Bombay Act II of 1884 gives the 
District Judge authority to award oosts. For the defendant, however, it Is contended 
that no such authority is conferred by the section ; that the District Judge is a pefSQ%a 
dmgnaia for the purpose of the inquiry directed, and has none of the inherent powers of 
a Court \ that the order which ha is empowered to pass is one which must be passed ajtBf 
the enquiry is concluded, and therefore after the purposes for which ha may exercise the 
powers of a Civil Court, are completed and those powers therefore no longer vest in him 
and that on the completion of the inquiry, the District Judge is functus officio ^ and 
can exercise no more powers for the purposes thereof. It is farther urged that the 
language of other enactments clearly indicates that special provision must be made for 
a power to award ooats*-and that suoh power . would not he inaladad as one for the 
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and in such proportions as the Court may determine regard being 
had to the disallowance of any costs, charges, or expenses which 
may in the opinion of the Court have been caused by vexatious 

purpose of an inciuiry. Section 75 of the Begistration Act, 1877j was specially referred 
to, as giving first, a power “for the purpose of any inquiry ” to summon and enforce 
tlie attendance ' of witnesses and to compel them' to give evidence,, and then,,, .as'a.dis- 
tinct and»separate matter, declaring that the Registrar may also direct by whom the 
whole or any part of the costs of any such inquiry shall be paid. Section 508 of the 
Oity of Bombay Municipal Act, 1888, was also cited as showing that the legislature 
deemed it necessary to make special provision in sub-S. (3) of that section for 
costs, as a matter not included under “ powers for the purposes of an inquiry,” such 
as are conferred in sub-S. (1) of the same section, In considaring the weight to 
be attached to these arguments, it is. of primary importance to bear in mind the 
ofieot of S- 23 as a whole, in conferring powers on the District Judge to deal with 
applications made thereunder. And first it is to be noted that an application by some per- 
son duly qualified is a condition precedent to the existence and exercise of those powers. 
Secondly, it is to be noted that the power of the District Judge to pass any order at all is 
subject to the condition that an inquiry must precede the order. It is true that the inquiry 
which the District Judge is required to make, as an essential preliminary to his order, 
is to be such inquiry only as ha deems neoesaary, that is, he must exercise a sound and 
judicial discretion, excluding of course irrelevant issues, and limiting its scope to points 
essential for his decision. But the third paragraph of the section whioh invests him 
with the powers of a Civil Court for the purposes of the said inquiry very clearly indicates 
that though the District Judge is, as contended, a persoria desif?na<a and not teohnioally 
a Court, the section contemplates that the inquiry, which he is called upon to hold, 
should be “an inquiry by the examination of witnesses, and not mere informal, 
personal observation, The case of Baroness Wenlock v. Ewer Dee Co. (L.B., 19 Q.B, 
D. 155, 158), may be usefully referred to in this connection. Indeed the word “ in- 
quiry ” is a form of legislative expression that frequently recurs in the Indian Statute 
book, with a connotation to be gathered from the context, almost invariably implying 
certain formalities and principles of procedure,— involving incidentally many questions 
whioh require decision by the authority conducting the inquiry, but whioh would not 
arise in an informal search for information. The most obvious instances that suggest 
themselves in this ounneotion, are questions relating to the summoning of witnesses 
enforcing their attendance, compelling them to give evidence. These are all instances 
where the exercise of a Civil Court’s powers is absolutely necessary if enquiry is to be 
held at all and such powers are therefore referred to in S. 76 of the Begistration 
Act, 1877— as “for the purpose of any inquiry.” But^the^ expression used in S. 23 
of the Bombay Act If of 1894, “for the purposes of the saidlnquiry ’’—appears to have 
a wider range and to extend not only to matters without whioh no inquiry could be 
made at ail, but also to all such incidental requisites to a formal proceeding on a 
formal application, as are the ordinary adjunots to formal proceedings in Civil Courts— 
and, though not necessary for the purposes of an informal search for information, are 
necessary to regulate matters that would inevitably arise for decision by a Civil Court in 
dealing with the inquiry contemplated by the section. The phrase “ for the purposes of 
an inquiry ” cannot have the same limited meaning as the phrase “ for the purpose of 
an enquiry ” and appears to include all purposes to which the formal inquiry contem- 
plated gives rise, Section 23, therefore, appears to give the District Judge all the powers 
whioh a Civil Court should exercise with reference to all matters incidentally necessary 
for the purposes of a formal inquiry* That is to say, the District Judge may exercise 
the powers of a Civil Court not only for the purpose of making the enquiry, but for the 
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conduct, unfounded allegations, or unfounded objections on the 
part either of the petitioner or the respondent, and regard being 
had to the discouragement of any needless expenses by throwing 

parpdse of TSgu^^ the oondtsot thereof, and of disposing of all questions which 
vaeoessarily arise from action taken foe any purpose sobsement to the inquiry. The 
inquiry is to' be such as' the eludge deems oeoessary. If in his discretion he deems It 
' ' necesBa^^ hear such pleaders as the parties intecGSted have engaged for the purposes 
'' of inquiry, the District Judge would appear to have in respect of those pleaders, and of 
the apportionment of costs incurred for the purpose of so conducting the inquiry, pre- 
:■ eisely the same powers as a Civil Court would have for the same purposes. In other words^': 
nothing ■ that is requisite for,' or subsidiary to the purposes of the inquiry which the. 
District Judge, in his discretion, deems it necessary to hold, is beyond his powers, provid- 
ed that it would not be beyond his powers if he were dealing with the same subject 
matter as a Civil Court. If it is necessary for the purposes of the inquiry to summon 
witnesses it seems equally necessary for the same purposes to direct by whom the costs 
incurred for process fees, & 0.5 should be defrayed and if for the purposes of the inquiry 
it is necessary to hear pleaders, it would be diffiouU to say on what ground the appor- 
tionment of costs incucred for that purpose would be less necessary as an adjunct of the 
inquiry, than the apportionment of the costs of the witnesses, A decision on such a 
detail is under S, 220 of the Code of Civil Procedure within the power of every Court 
dealing with an application, whether it has the jurisdiction to try the case are not, and 
appears to be a necessary supplement of its powers to reject an application. Thus in 
the case of Pringle v. The Secretary of State for Indian (L.R. 40 Ch, D. 288) it was 
laid down as a “ broad principle that a Court which is put in motion wrongly, has 
inherent jurisdiction to compel the person who puts in motion wrongly, and who brings 
an innocent party to answer an unfounded claim or an unjustifiable proceeding, to pay 
the costs. That was in a case in which the Act (45 & 46 Vicfe. e. 45, vide 39 Ch. D. 
300) then in question was silent as to costs. The Court there hesitated to say that if 
the question had arisen whether the person against whom action was taken had been 
unsuccessful, that person could have been ordered to pay costs, but was unanimous in 
holding that as the plaintiff had wrongly applied to the Court for its interference, the 
Court had jurisdiction, independently of any statutory enactment to make him pay the 
costs occasioned by that wrongful application. In the present case, the defendant, the 
person ordered by the District Judge to pay costs, was the person who had applied to 
the District Judge under S. 23 of Bombay Act II of 1884, and according to the 
result of the inquiry had wrongly put in motion, the machinery provided. And so far 
as the District Judge had any powers of a Civil Court at all for the purposes of the 
inquiry, he might perhaps be regarded as having that power which is part of the 
inherent jurisdiction of every Court, to compel the defendant as a person who had 
wrongly put it in motion, to pay the costs. • # % * 

If, as would appear, the power to determine and apportion costs, is a power exercisable 
for the purpose of such an inquiry, the precise stage of the proceedings at which it is 
exercised, must be immaterial, for until the power is exhausted or expressly or impliedly 
relinquished, the District Judge cannot be regarded as ftmctm officio in respect thereof. 
In this case, the power was expressly reserved, The District Judge was under no 
obligation to exercise it without consideration. In reserving, for a single day, the 
consideration of this question, he cannot be regarded as having charged the nature of 
the question so as to deprive it of the character of a question which for the purposes of 
the inquiry, ie., the formal proceeding, he was empowered to determine. The question 
- ' whether his powers extended to the execution of the direction as to coats^ has not been 
raised in this reference^' and it may suffice -to; add that' the DiateiGfe Judge appears ta 
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the burden of defrayicg tbe same on the parties by ■whom it has 
been caused, whether such parties are or not on the whole success- 
ful.”i3) 

“ Where it appears to the Election Court that a corrupt practice 
has not been proved to have been committed in reference to the 
election by or -w-ith the knowledge and consent of the respondent, 
and that the respondent took all reasonable means to prevent 
corrupt practices being committed on his behalf, the Court may 
make one or more of the following orders with respect to the. 
payment of the whole or part of the costs of the petition :■ — (1) If 
it appears to the Court that corrupt practices extensively prevailed, 
they may order the whole or part of the costs to be paid by the 
county or borough ; (2) if any persons are proved to have been 
extensively engaged in corrupt practices, or to have encouraged or 
promoted extensive corruption, the Court, may, after giving them 
an opportunity of being heard by counsel or solicitor, and examining 
and cross-examining witnesses to show cause why the order should 
not be made, order the whole or part of the costs to be paid by 
those persons, or any of them, and may order that if the costs 
cannot be recovered from one or more of such persons they shall 
be paid by some other of such persons or by either of the parties 
to the petition. 1^) Moreover, where any person appears to the Court 
to have been guilty of a corrupt or illegal practice, be may be 
ordered to pay the whole or any part of the costs of or incidental to 
any proceeding before the Court in relation to such offence.”(5) 


have been correct in holding that the execution of his order might involve questions 
of a totally new and distinct character from those which necessarily arose for the 
purposes of the icquiry, and that therefore S. 23 could not be regarded as 
empowering him to deal with matters of execution at all. The only alternative to 
such realisation is admitted if the remedy adopted by the plainti:S in the present suit. 
The answers to both the questions submitted by the Judge of the Bmall Cause Court, 
Surat, should therefore be in the affirmative, that is to say, that the District Judge had 
authority under S. 23 of Bombay Act II of I8S4 to award costs of the inquiry and 
that the order of the District Judge as to costs is capable of being enforced by a separate 
suit. ” Bamlal Lallubhai v. Bhagubhai Bayahhai, 2 Bom. L.E. 960—967. 

(3) Eucyolopasdia of the Laws of England, Yol. Y, page 140, Bee S. 41 of Act XII 
of 1868 (Eng. statute). 

(4) Corrupt and Illegal Practices Prevention Act, {1883}, S. 44 (I), 

(5) Enoyclopasdia of the Laws of England, 2nd Ed., Yol, Y, page 140 ; Corrupt 

and Illegal Practices Prevention Act (1883), S. 44 , 
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costs of ' an election petition are entirely' in the discretion 
,.o'f the/Goort; such discretion, however, heing exercised iii accordance : 
with the foregoing considerations.!^) 

';/^-An:overIoade election petition will be visited, with costs, even Cosi:'s wfeera 
if it is'. successful.i'^) '' rverSefL 

i': . ,: A;. returning officer, acting hona fide, ^ put such an erioneoiis Gbsts wfaere 
. construction upon a section of the Ballot Act as rendered a petition ■ 

necessary : the Court declined to order him to pay any part of the 
costs.fs)' The returning officer having acted on his own mere motion, mlsta.ke. . 
and without the interference of either candidate, the Court decided 
that the petitioner and respondent should each bear his own 
costs.P 

Where the petition is caused by the conduct of the returning 
officer, by miscounting the ballot papers, the Court may order 
him to pay the costs if he is a party to the petition.!^^) 

(6) Enoyclopsedia of the Law of England, 2nd Ed., YoL Y, p. 140. “Though, as 
a general rule, the unsuccessful party has to pay the costs, the coats following the event 
see Hereford, (1869) 1 O’M. & H. 196 ; Barrow-in Furness, (1SS6) 4 O’M. & H. 83 ; 

Kennington, (1886) iUd, 95 ; Worcester, (1892) ibid, 154 ; Manchester, (lS92)ibzfl, 122; 

Halifex, (1893) ibid, 204 ; Elgin & Nairn, (1895) 6 O’M. & H. 16 ; Lichfield, (1895) 
ibid, 38 ; Lancaster, (1896) ibid, 52 ; Sunderland, (1896) ibid, 67 ; Maidstone, (1901) 
ibid, 164 ; Monmouth, (1901) ibid, 174 ; Islington, (1901) ibid, 131), yet where the 
expenses are very numerous, and where the petition is justified, though in the event the 
petitioner may be unsuccessful, and in seme cases even where the petitioner succeeds, 
each party is frequentiy ordered to pay his own costs (see Guildford, (1869) I O’M. & 

H. 15 ; Norwhioh, (1869) ibid, 12 ; Stafiord, (1869) ibid, 234 ; Thornbury, (18S6) 

4 O’M. & H. 69 ; Stepney, (1SS6) ibid, 68 ; Walsall. (1892) ibid, 129; Cirencesstor, 

(1893) ibid, 199 ; Pontefract, (1893) ibid, 201. In recent cases, moreover, there 
appears to be a tendency for the costs to be apportioned between the petitioners and 
respondents in respect of the various issues, the successful party being given the 
general costs of the petition, but having to pay the other side the costs of charges 
which failed (see Hexham, (1892) 4 O’M. & H. 151 ; South Meath, U.892) ibid, 112 ; 

Bochester, (1892) ibid, 161 ; North Meath, (1892) ibid. 193 ; Southampton, (XS95) 

6 O’M. & H. 24 ; see also Haggerston, (1896) ibid, 88, and St. George’s, (1896) ibid, 

116 ; Islington, (1901) ibid, 132 ; Bodmin, (1906) ibid, 235.” EncyeJoptedia ol t.l 2 e 
Laws of England, 2nd Ed., Yol. V, pp. HO, 141.) 

(7) Birhbeck v. Bullard, 54 L.T, 625 ; 4 O’M. & H. 84. See also deJ^ers \\ Eoio- 

ard, 4 O’M. & H. 65. . • 

(8) Sheil V, Ennis, Ir. E. 8 C.L.240. 

(9) Ibid. 

(10) See East Clare, (1892) 4 O’M. & H, 166 ; Halifex, (1893) ibid, 205. But such 
an order' is rarely made, see Hackney, (1874)' 2 O’M, & H. 87 ; Greenock, (1892) , 
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Costs where 

difierenoe of 
opinion 

CostSror 
Afetorney- 
Genera! or 
PnWio Pro- 
secutor in 
England. 


Expenses of 
witnesses. 


Taxation of 
costs* 


In election cases where the Judges dijffer, or in respect of charges 
upon which the Judges differ, no costs as a rule are orderedJ^i) 


With regard to the costs of the Public Prosecutor, it is 
provided that they are in the first instance to be paid by the 
Treasury ; but if for any reasonable cause it seems just, the Court 
may order all or part of them to be paid to the Treasury by the 
parties to the petition, or such of them as the Court may direct/’(^‘2) 
In pursuance of this provision the persons whose conduct has 
rendered the costs of the Public Prosecutor necessary have in some 
cases been ordered to pay his costsJi^) 

In an English election case, where costs were ordered to 
follow the event, the costs of the Attorney-General were not allowed 
on the ground that they were incident to the administration of the 

law.M 

Where a petition is utterly unfounded the costs of the public 
prosecutor will be ordered to be paid by the petitionerJ^S) 

The amount to be paid to any witness whose expenses are 
allowed by the Judges is to be ascertained and certified by the 

EegistrarJi^) 

It has been held in an English case that a petitioner being 
awarded the costs of a petition, he would be entitled to be recouped 
(i) the sums actually paid by him for copies of the shorthandwrifeer’s 
notes ; (ii) as also expenses of the witnesses bona fide summoned, 
though they have not been produced. It was further held that (iii) the 
Eegistrar's certificate is not necessary to entitle him to expenses 
of witnesses ; (iv) he would be entitled to the cost of an illustrated 
map of the country ; (v) he would also be entitled to a retainer of a 

(11) Down, (1880) 3 O’M. & H, 129; Montgomery, (1892) 4 O’M. & H. 170; 
Haggerston, (1896), 5 O’M. & H. 88 ; Great Yarmouth, (1906) iUd^, 199; but see Wor- 
cester, (1906), ibid.i 235. 

(12) Corrupt and Illegal Practices Prevention Act, (1883), S, 43 (8); Bnoyclop^dia 
of the Laws of England, 2nd Ed,, Vol. V, pp. 140, 141. 

(13) Ibid. 

(14) Londonderry Case, 4 O’M. & H» 96 ; 8. P, Belfast Case, 4 O’M, & H. i05» 

(15) Grossman v. Gent DaviSt 4 O’M. & H. 93 ; 64 L.T, 628, 

(16) See S. 34. 

{17) Buie 73 ; as to the effect of the Registrar’s certificate see McLaren v. Howe, 
(1881) 7 Q.B.D. 477. 

(18) 
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reasonable amount paid to eacb of the two senior counsel; (yI) he 
^ to^the fee' paid to. junior counsel .on the 

S;'::v,r of a case ' reserved ; (vii) he, may also be awarded, the costs 

to draw money out of Court, (viii) It was also held 
in exercising his discretion .as to, the number of;. 
of thcir fees, the. number of consultations, thS' 
fees and refreshers,, and the. expenses of. 
subpcanas to witnesses, telegrams and messages, ought to have , 
regard to the difficulty, magnitude and importance of the particular 
case.(^9) 

Upon the taxation of the costs of a parliamentary . election 

^ the master to allow a lump, 
sum for Instructions for brief,*’ provided the items making up the 
lump sum have been brought before him, so as to enable him., to;, 
determine whether it represents reasonable and proper charges. 

On the taxation of the costs of a petition, the number of 
. witnesses to be allowed, the length of the briefs and proofs, the 
number of counsel, and the amount of their fees, and the incidental 
expenses of the trial, are matters for the master’s discretion, subject 
to the control of the Court where a proper case is shown for its 
interference.”i'2^) 

^'Although the amount of the reasonable expenses to be paid 
to any witness in an election petition may be ascertained and 
certified by the registrar, his certificate is not conclusive of the 
amount as between the petitioner and respondent ; but it is, as part 
of the general costs of the petition, subject to taxation by a master, 
who must exercise his discretion on the expenses certified. ”(^2) 

On taxation of the costs of a petition for bribery and undue 
influence, when the petition is only withdrawn three days before 
the trial, and an order is made that the petitioner shall pay the 

(19) Trmch v, mian, Ir. B. 7 O.L. 445 ; 21 W. B, 640 (Bog.), 

(20) Barnstaple Election petition, In re, Fleming v. Cave, 44 L.J.O.F, 200; 32 Ii. 

T, 160. ■ ^ 

(21) The master, on taxation of the petitioner’s costs, disallowed fees foe con* 
suItatiOES dUEiog the trial ; the Court* in acoordanos with the Tammorih Cme, 39 L J. 
C.P. S9 ; L.R. 5 O.P. 172, directed him to review his taxation iti that respect. Tilleti v. 

■ Straeey, m L.J. O.P. 93 ; E.R, 5 C.P. 186 ; 22 L.T. 101 ; 18 W.E. 63i (Eng.). The 
master disallowed a moiety of the charges, paid to the under-sheriS on the trial : the 
Court deoiioed to interfere. Ibid, 

(22) Mclaren v. Borne, 60 L J.CJ.B, 658 ; 7 Q.B.D. 477 45 B.f. 860 ; SO W.R. 86 

(Eog4 ; 46^ I.P. 86.7; ^ , , , 
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respondent’s costs, the respondent is entitled to all costs that could 
be reasonably incurred by an attorney for his client up to that time ; 
and reasonable expenses incurred before delivery of particulars are 

The iudgment of the election Court on the question of costs is 
, final.(2« 

Soaie of oosts “ The rules and regulations of the Supreme Court of Judicature 
in England with respect to costs to be allowed in actions, causes, 
and matters in the High Court are in principle, and so far as practi- 
cable, to apply to the oosts of election petitions, and no costs are to 
be allowed on a higher scale than would be allowed in any action, 
cause, or matter in the High Court on the higher scale as between 
solicitor and client. 

Security for According to the practice of the English Courts “ at the time of 
iSh^^Maoe. presenting a Municipal election petition or within three days after- 
wards, the petitioner must give security for all costs, charges, and 
expenses which may become payable by him to any witness sum- 
moned on his behalf or to any respondent.”(26i 


Sec, 15. Fraud, Relief sought on the Ground of. 

Sait for reliaf on the ground of fraud— General rule is that costs fellow tha event* 
Cases where costs do not follow the event. 

(i) Where successful party guilty of negligence or mi-: placed confidence. 

(ii) Where conduct of the parties has been blamable in the matter, 

(Ui) Where successful party’s conduct rendered suit reasonable. 

(iv) Where defeated party is free fro.m moral blame. 

(v) Where both parties not free from moral blame. 

(vi) Where defeated defendant had a fair and reasonable ground of defence. 

(vii) Where the successful party fails in his allegations of fraud. 

(viii) Where the successful party fails on a particular issue. 

(in:) Where technical objection (as) want of jurisdiction was not raised before 
lower Court. 

(x) Where property is erroneously described, 
liability., 

.Abetment;. of fra.ud”-“Ijiabiiity ’of^abettor,.;- 

fSS) Fenbfohe EUcUon P6iUwn, In>re, Bughis v. Meyrkh, B9 hJ, O.P. 249; 
L, B. 5 C.P. 407 22 L.tU, 482; 18 W.B. 800 (Eng.). 

■(24) See Lowfing ‘v* Dutyso-n, (1875)’ Ii.B, 10 O.P. 726^ As to the taxation and 
recovery of costs of ekotion pi,atitions,'see S., 41 of the Aotol 1868 and r. 56, 

(25) Corrupt and Illegal Practices Prevention Act, 1883, S. 44 (3). ' 

(261 C, Act, 1882, S. 89 ■Enbyolop^dia of the Laws of England, 2nd 
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jDiability of aolioitor. ■ 
Liability of agent. „ , 

Mnot of Court. „ . 

Fraudulent Yaluation of suit. 
Costs on laiglier scale. 
Practice and pleading.. 




“ Wheeb a transaction is set aside, <i) or an action for 
specific performance of a contract is dismissed, W on the ground of of{raa^_ 
misrepresentation, concealment, undue influence, or any 
species of fraud, the successful litigant is, as a general rule, entitled follow the 

. avent. 

to the costs. 


This is in accordance with the general rule that costs follow 
the event. (3) 

“ So also where an action is brought for the rescission of a tran - 
saotion, or for the recovery of money, on the ground of fraud, and 
the charge of fraud fails, the dismissal is, in general, with costs.”(^) 
Similarly when the specific performance of a contract is resist- 
ed on the ground of fraud, and the charge of fraud fails, the decree 
is, in general, with costs.(5) 

(1) Edwards v. H/FOleay, 2 Sw. 289 ; Bellamy v. Sabine, 2 Pii. 425 ; Bentv. Bennett,, 
4 M, & 0. 269 ; Gibson v. D'Este, 2 Y. & C.0.0. 581 ; Mulhalim v. Mamm, 3 Dr. 
& War. 317; Waters v. Thorn, 22 Baav. 561 ; Slim v. Croucher, 1 D.F. & J. 620 ; 
Dally Vs Wonham, 33 Beav, 162 ; Baker v. Monk, ib, 426 ; Davies v. Davies, 4 Giff. 
417. Oa the subjeot-mittar of this saotion see Kerr on Fraud and Mistake, 2nd Ed., 


I 


pp. 458 to 465 {to which work the authors are greatly indebted in the preparation of the 
present section). Baton on Judgments and Orders, 6th Ed., 1901, Vol, III, pp, 2310, 
2313, 2317 : Enoyolopssdia of the Laws of England, 2ad Ed., Vol. YII, p, 265. Bee also 
Bigelow on Fraud (American) 1890 ; Monereiff on Fraud, (1902)* Notes to Chandalor v, 
Lopus and Pasley v. Freeman, in Smith’s Leading Gases ; Morgan and Wurtzburg on 


Oosts, pp. 28, 106-«-107, 385, 466 ; Marshall on Costs, p. 517 ; Annual Practice, Notes 
under 0. LXY ; Yearly Practice, Notes under 0. LXV ; Danieil’s Chancery Practice, 
7th Ed., 1901, YoL I, pp, 975 and 1015. 

(2) Vancouver v. Bliss, 11 Yes. 463 ; Lord Brooke v. EoundtJnvaite, 6 Ha. 306 j 
Myers v. Watson, I Bim.‘N.S. 629 ; Cox v. Ooventon, 31 Beav. 383. For a case where a 
suit was brought on behalf of the Crown for relief on the ground of fraud and where the 
principle that “ the Grown neither pays nor receives oosts” was acted upon, see Johnson 
V, The King, 9 O.W.N, ^Journal portion), page L. 

(3) Bee Kerr on Fraud, 2nd Ed., 1883, p. 458. 

1 . (4) Langley v. Fisher, 9 Beav. 31 ; Loader v. Olath, 2 Mao* & G. 387 ; PuUlcrd 

V. Biokards, 17 Beav, 67 ; Jennings v, Broughton, 17 Beav. 239 ; Dolman v. Mokes, 22 
Beav, 402 ; New Brunswick, Sc,, Railway Co, v, Conyhea^e, 9 H L. 735 ; Luff v. Lord, 
,11 Jur. N.S. 60; Straher.v, Ewing, 34 Beav. 147 : Chapman v. Chapman, 9 Eq. 296 * 
Oargil v. Bower, 10 Oh. D. 516. : ' , 

(5) Abbott V. Bworder, 4 Deg. & G. 460 ; Haywood v. Cope, 26 Beav. 140 ; 
Olarkev, MacMntosh, 


Oases where 
oQsfis do not 
follow the 
event. 


(i) Where 
suocessfui 
party guilty 
of negligence 
or misplaced 
confidence. 


(ii) Where 
conduct of 
the parties 
has been 
blamable in 
the matter. 


Acting on the same principle when a purchaser obtains speci™ 
fic performance, with compensation, the Court will, in general, 
give him a decree with costs.”(^) 

Though the general rule is as stated above that, prima facie^ 
he who succeeds ought to have the costs, yet it is not the invariable 
rule that in all cases where relief is sought for on the ground of 
fraud that costs do always follow the event. (7) 

Thus if there has been negligence or misplaced confidence 
on the part of the plaintiff, he will not have his costs, although he 

succeeds in the suit.'* ^8) 

As a general rule, although a suit is dismissed, it will be with- 
out costs if there has been negligence. (9) 

Where the plaintiff has by his conduct rendered the fraud 
possible, he will not be allowed his costs : and it was held that 

in such a case he had no claim for the amount of his costs against 
the bank whose manager had committed the forgery : 

The costs in actions on the ground of fraud and mistake must 
depend on the conduct of the parties, where the mistake is entirely 
owing to the conduct of the plaintiff he most pay all the costs : 
where the defendant has been aware of the mistake from the 
beginning, and refused to correct it, then the costs will be given 
against him, where a defendant improperly refuses to 

correct the mistake, no costs will be allowed if the error is due to 
the fault of the plaintiff. 

Where suit has become necessary entirely by the plaintiff’s own 
fraudulent conduct, the Court would not allow him any of the costs 
of the litigation. (1^) 

(6) Leyland v. Illingworth, 2 D.F. & J. 248 ; Qedye v, BuM of MontroBo^ 
26 '■Beav." 45.\ 

(7) Staines v. Morris, 1 V. & B. 16. 

(8) Allen V. Knight, 5 Ha. 280 ; Jhonston v. Renton, 9 Eq, 181. 

(9) Evans v. Bichnell, 6 Ves. 173. 

(10) Johnston V, Benton, 9 Eq. 181; Taylor 6J,R» By, Co., 4 I). & J. 559; 
Coiiam v. J®. C, By. Co., 4 J. & H. 243. 

(11) Re United Service Co., 6 Cb. 212. 

(12) M. B., in Harris v. Pepperell, 5 Eq. 6 ; Meadows^, M,, 16 Beav. 401 ; Colyer 
V, Clay, 7 Beav. 188 ; Neesom v. Clarf^son, 2 Ha. 163. See alao Sufe&oollah Sirkar v. 
Begum Bibee, 25 W.B. 219 afe p, 220. 

(13) Bloomer V, Spittle, 13 Eq. 427 ; Harris v. Pepperell, 6 Eq. 1; Barrard v. 
Franchel, 30 Beav. 445.; Murray v. Partcer, 19 Beav. 808. 

(14) Sufeeoollah Sircar v. Begum Bibeet 26 W,E. 219 p, 220. 
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In one casej the successful appellant was ordered to pay ^the: ^ > 
costs of the respondent, owing to his, conduct : 

Where a suit for the rescission of a transaction, on the ground (lii) Wbese 
of undue influence, or of advantage taken of a fiduciary ■ position, 
was dismissed on the ground of acquiescence, or delay in instituting 

. I -XT 1. 1 XI tenteed smt 

the suit, or even on the merits, the dismissal was without costs, the , reasonable. 
Court being satisfied that the plaintiff had a reasonable cause of ^ 
suit, or that the conduct of the defendant had rendered an investi« 
gation not unreasonable.’’^^®) 

Where the defendant has also been to blame in the matter, or 
has by conduct contributed to the litigation, the dismissal of a suit 
for specific performance will be without costs.(i71 

As a general rule, where costs have been occasioned by the 
conduct of either party, the party who occasioned the costs must 
bear them ; and where by the misconduct of both parties, neither 
has his costs,” 

The suit will be dismissed without costs, if the conduct of the 
defendant has not met with the approval of the Court. 

Where a transaction is set aside, the rescission may be wifehont (iv) Where 
costs, if the defendant is free from moral blame. 120 ) parly^k free 

In one case costs were allowed to the trustees of a voluntary 
settlement, though it was set aside, as they seemed to have acted 
bonafide^ and really with the desire to benefit the plaintiff (2i). 

Similarly although the Court may set aside a transaction as (v) Where 
against the defendant, in a suit based on the ground that the 

(15) Gyanee Bam v. Palee Bam, 2 N.W.P. 73. 

(16) Montesquieu v. Sandys, 18 Ve. 301 ; Champion v. Rigby, 9 L.J. Ch. N.S, 211 ; 

Fyler v, Fyler, 3 Beav. 560 ; Edwards v. Meyrich 2 Ha. 75 ; De Montmorency v. 

Demreux, 7 Gi. & Fin. 188 ; Salmon v. Outts, 4 Deg. & Sm. 126 ; Baker v, Beed, 

18 Beat?, 398 ; Bartopp v, Eartopp, 21 Beav. 274 ; Wright v. Vanderplank^ 2 K. & J. 

18; Clegg v, Edmondson, 8 D,M. & G. 806; Clanriearde v. Henning, BO Beav. 175 ; 

Taker y> Poker, 3 DJ, & B, 487 > 

(17) Walters v. Morgan, 3 D.P. & J, 718. 

(18) Kerr on Fraud, 2nd Ed., 1883, p. 460. 

(19) Leather Cloth Co, v. dmerica Leather Cloth Co^, 33 L.J. Ch. 199 ; Peek v, 

Gurney, 13 Eg. 79. 

(20) Ward v. Hartpole, 3 Biigh, 490; Wood v. Ahrey, 3 Madd. 423 ; Groms v. Per- 
MnSf 6 Sim. 576 ; Baker v. Carter, i Y. & 0. 260 ; Stanton v. Tait&rsall, 1 Sm. & G. 

536 ; Phosphate Sewage Co, v. Hartmont, 5 Oh. D. 894. In parfeicuiar oases the plamfe- 
ifi may have to pay the coats, although the transaction is sat aside, if the defendant be 
free from moral blame. Davies v. City, 36 Beav, 208, 


'.moral hiam,er" 
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transaction was tainted with fraud, the Court may not order the 
defendant to pay the costs of the plaintiff if it finds that plaintiff 

also is not free from moral blame, (22) 

Where the plaintiff is particeps criminis^ and seeks to set 
aside a security on the ground of public policy, the decree will be 
without costs. ”(23) 


(vi) Where 
defeated 
defendant 
bad a fair 
and reason- 
able ground 
of defence, 

(vii) Where 
the suacesaful 
party fails 

in his 

allegations of 
fraud. 


Where no blame attached to any person, the costs of a suit to 
rectify a settlement were paid out of the corpus of the settled 
fund : (2^) but where a maintenance clause was rectified in the 
interests of infants, the costs were paid out of the income. (2S) 

Although specific performance be decreed, the decree will be 
without costs, if the party resisting performance had a fair and 
reasonable ground for doing so. (26) 

If a man succeeds in obtaining the relief prayed for, and has 
Hhe costs of the suit generally, but fails to establish allegations of 
fraud in the plaint, he must pay the costs occasioned by such allega- 
^tions being introduced. (2"?) 

In such case for the sake of simplicity, no costs will be given 
to either side when, but for the allegations of fraud, the plaintiff 
would have been entitled to the costs. (28) 

Where an ikrarnamah relied on by the respondents and on 
which the case depended was found to be fabricated, and the 

(22) Lord Aylesford v. Moms, 8 Ch. 498 ; Lyon v. Home, 6 Eq. 655. 

(23) Debsnham v. Oa;, 1 Ves. *276 ; Morgan v. Bruen, LI. & G. Tamp. Sug, 180 ; 
but see Jackman v. Mitchell, 13 Ves. 581; Comp. Dames v. Otty, 35 Beav, 203; Ayerst 
V. Jon?i;iws, 16 Bq. 282. 

(24) Stock V. Vining, 25 Beav. 235, 

(25) Tomlinson v. Leigh, 14 W.B. 121 (Eng.); 11 Jur. N.S. 962.; 

(26) Borroives v. Lock, 10 Ves. 470 ; Vancouver v. Bliss, 11 Vas. 463 ; Fenton v, 
Browne, 14 Ves. 150, See McQueen v. Farguhar, 11 Ves. 482. lu Higgins v. Samels, 
where a suit for speoifio performance of a ocntraot was dismissed, on the ground of 
misrepresentation, the dismissal was, under the oiroumstanoes of the case, without 
costs. 2 J. & H. 460 ; Kerr on Fraud, p. 460. The Court always exercises its discretion 
in dismissing a suit for specific performauce, and with costs, on the ground of circum- 
stances which would not be sufficient to cancel the agreement on the ground of fraud. 
Davis V. Symondst 1 Cox 402,' 

(27) Blest V. Brown, 4 D.F. & J. 367; Jones v. Bioketts, 10 W.B. 576 (Eng,); Tahor 
V. Cunninghanii 24 W.R. 156 (Eng.) ; Clinch y. Financial Corporation, 6 Eq. 450; 
Thomson v. Eastwood, 2 App, Oa, 236. See Barvy v. Mount, 8 Beav. 439; ShacUeion 
V. Sutcliffe, I Dig. & Sm. 623 ; Bromley v, Smith, 26 Beav. 670 ; SU Alhyn v. Harding, 
27 Beav. 11; Baker v. Bradley, 7 D.M. & G. 620, 

(28) Cullingworth Y* Lloyd, 2 Bern* BQb I Bawlins v, Wickham, 1 Gifi. 355 ; 
Tykr Y* Tates, Q Oh, QBB* 
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;':ap.pellant 'was siic'cessfiilj, no^order-'-'was made as,,to. costSj^ fabricated ^ 
"dociiments : , having': .also "been . put"-' forward on ; ..behalf ^ of,:; the, 

appellant. ("^9) 

.; ;; Charges of fraud, forgery and perjury, having been made by 
;t.he; respondents against the appellant, the party who propounded 
the will, costs of the Court in India, and upon appeal to England, ' 
..were', upon the .reversal of the decree of the Sudder Court, ordered ^ 

to be paid by the respondentsd^O) 

■ : The appellant-defendant continuing to impute fraud to the , 
respondent-plaintiff, which he could not substantiate, was deprived 
of his costs in appeal. 

In Parlier v. IPKenncty (32) the plaintiff set up a case which 
entitled him to relief and also a separate case of fraud ; so much of 
his suit as was founded on the case of fraud was dismissed ivith 
costs, and he got no costs of the rest of the suit.” (3B) 

“ In Bhodes v, the defendant was not ordered to pay 

costs, though the transaction was set aside, inasmuch as the case of 
the plaintiff failed to a considerable extent, and inasmuch as in so 
far as it succeeded, it was by force of the law of the Court, and not 
by any merits of his own, the evidence adduced by him being also 
irrelevant and overcharged.” 

*‘In Staniland v. Willot,{^^) where charges of fraud were 
neither supported nor repelled by evidence on either side, the costs 
were not thereby affected, as it did not appear that any costs were 
specially occasioned by such charges,” 

In Ftjler v. Fyler, (3^) however, a plaint containing unproven 
charges of fraud was dismissed without costs, because the defend- 
ants, by mixing up their personal interests in the transactions in 
question, had rendered an investigation not unreasonable. 


(29) Coomari Bcdeshwar v. Manroop Koer^ 13 1,A. 20 -d Sar. 689 = Bald. 487 (P.C.). 

(30) Nana Nurain Eao v. Huree PuntJi Bhao^ 9 MJ.A. 96=Mar£ii, 436-1 Bar, 

(31) Lewen v, Morrison^ 2 Agra, Part II, 151. 

(32) 10 Oh. 96. 

(33) See Gray v. LewiSi 8 Gh. 1035. 

(34) 1 Oh. 262. - , 
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In like manner, charges of fraud made by defendants will, if 
unsubstantiated, be visited with costs, even though the defendant 
gets the costs of the suit generally .<8^) 

Bo also, the introduction of charges of fraud which are irrelevant 
and cannot be tried is improper.”i88) 


(viii) Where “Where a man succeeds in the main point in having a deed 
theOTooMsful ggj aside but fails in a particular issue, be must have the costs 

■/party, fails on . 

apaetionlar generally except so far as they have been increased by the issue in 

jsBue. Yi^liich he has failed, and the costs of the issne in which he has failed 

will be given to the party who has succeeded in that issue, and one 

set of costs will be set off against the other. 

(ix) Where Where in a case for relief on the ground of fraud the objection 

^sbjeotiori (as) ji'H'isdiction was not raised before the lower appellate Court, each 

want of party was directed to pay his own costs. 

jurisdiction 

was not raised 

before lower 


(x) Where “ 1“ 8. suit for the rescission of a transaction on the ground of 

property ie misrepresentation which was dismissed, the Court did not award 
erroneously 

described. costs to the successful party on the ground that although the charges 
as to misrepresentation had failed, it appeared from the evidence 
that the property which was the subject-matter of the litigation 
had not been correctly described”. 

Extent of W'here plaintiff succeeds in a suit on the ground of fraud, 

liability. he he entitled to all the costs occasioned by it.(42) 

Abetment of ^ abetted a fraud, the absence of a personal bene- 

iHy fit resulting from it is no excuse ; he may be justly made respori- 

abettor. sible for its results, and even if no other relief can be had against 

him, he may be compelled to pay the costs of the action. 

Liability of '' Solicitors or attorneys who have abetted their clients in a 
solicitor. fraud, or have prepared deeds to carry it out, may be made parties 
to an action to set aside the fraudulent transaction, and are liable 

(37) Wfiglit V. Howard, 1 Sim, St. 205; Famnv. Thomas, 2 W.B. 442 (Eng.); 
Pledge v. Bmss,' J ohn. 666; Theyer v. Tombs, 12 W.E, 612 (Eng.). 

(88) Kerr on Fraud, 2nd Ed., 1883, p. 461 (462). 

(39) Kerr on Fraud, 2nd Ed., 1883, p. 462. 

(40) Eamjit Mkserv. Bamador Singhs 17 C.W.H. 77 (83)*=sl6 Ind. 

(41) BartlUi v. Salmon, 6 D.M. & G. 40; Halims v. Fernie, 3 Eq, 520, 

(42) V. Bond, 6 Beav. 423, 


Extent of 
liability. 

Abetment of 


Liability of 
solicitor. 
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to pay tlie costs, even though ■■they may, have'' derived 
benefit therefrom. , 

A solicitor, or legal .adviser, who has abetted or mixed himself 
up in that character, in a fraudulent transaction, or has prepared 
improper instruments which afterwards lead to litigation may be, 
made a' party to the suit, for the mere purpose of having the costs 
paid by himd^^) 

He. cannot excuse himself from the payment of costs, on the 
ground that he acted as his client's adviser 

In a case where a solicitor was free from ail moral biairie;, and 
took no benefit from the transaction, the costs of a suit to set aside 
the transaction v/ere nevertheless thrown on him, because he had 
not explained to his client the nature of the instrument. 

Although costs may not be given against a solicitor who has 
mixed himself up in a fraudulent transaction, costs will not be given 

tohim.'’(4S) 

In Harvey v. Mount, (49) a solicitor who acted as such in a trans- 
action which was impeachable on the ground of fraud, but was 
himself free from moral culpability, was ordered to pay his own 
costs, as he had not acted with proper prudence in the matter. 

So, also, in Fyler v. Fyler, where a solicitor, by mixing up 
his personal interest in his client's transactions, rendered an investi- 
gation not unreasonable, the suit was dismissed against him without 
costs, though it contained unproven charges of fraud. 

Where a solicitor has not been guilty of participation in a fraud, 
but at most only of a blunder, for which the remedy is an action 
for professional negligence, there is no jurisdiction to order him to 
pay the costs of the suit.i^^) 


(44) Bowles V. Stewart, 1 Sch. & Lef. 227 ; Beadles v. Burch, IQ Sim. 332 ; Berry v. 
Armiistead, 2 Kean. 227 ; Phosphate Sewage Co, v, HartmonU 5 Oh. D. 444. Sea Cory 
W'lSpajvl'.B.J. .'■& S. 167,' ■ 

(45) Marshall V. Sladden, 7 Ha. 443 ; Phosphate Sewage Co, v* Eartmont, 5 Oh. D, 
394 ; Baher v. Loader, 16 Eq. 49. Sea Brent v. Brent,lC L.J. Oh, 84, 

(46) Bennet v. 7ade, 2 Atk, 324 ; Harvey v» Mount, 8 Beav. 439. 

(47) Moore ¥, Pmnce, 9 Ha, ".303. 'See 10 Sim. 332; 

ArmUsirnd, 2 Keen, 227 ; Gilbert v. Lewis, I D.^F. & S.. 52.; Bagnall v. Carltou, 6 0h, 

WmM >■■■■■■ -v-'.'-..':,:-- 

(48) Boddy v. Willmns, 3 J, & L. 23. 

(49) 8 Beav. 439. 

(50) 3 Beav. 650. 



IilaMlifcy'of. 

agentr'. 


Error of 
Court, 


fraudulent 
valuation of 
suit. 


No other person can be made a defendant for the purpose of 
having the costs paid by him, but a solicitor or other agent, or an 

arbitratorJ^2) 

The costs of a suit to set aside a deed for fraud, will not be 
given against a solicitor, or party to the fraud, if they are not 
specifically prayed in the statement of claim. (S3) 

Where there has been misrepresentation or fraud by an 
agent, the principal cannot retain any benefit obtained through 

It could not be said that the error of a Court of justice which 
leads a party to initiate proceedings against another is sufficient to 
exonerate the losing party from paying the costs incurred by the 
opposite party. (55) 

It has however been held that a defendant is only chargeable 
as costs with that amount of stamp duty which can legally be 
demanded from the plaintiff, and not with any excess he may have 
had to pay through a mistake in law by the Court. 

A plaintiff who alters the valuation of his suit for the purpose 
of evading jurisdiction may be punished by having no costs allowed 
to him ; but it does not conduce to promote the ends of justice if an 
appellate Court were to set aside a decision which is found to be 


(52) Weke v. War die, \9 Eq. 172. See v. 9 Cb. 24d. See Kerr ou 

fraud, 2nd Ed., p, 161. 

(53) Beadles v, Burch, 10 Sim. 338 ; Roddy v. Williams, 3 J, & L. 16. 

(Slj Western Bank of Scotland^, Addie, L.R, 1 H.L. So. 145, 168; 167 *, Kisch v. 
Central By, Go. of Venezuela, 3 D.J. & S. 122 = L.R, 2 H.L. 99 ; New Brunswick Oo, 
V. Conyl^eare,9 H.L.G, 711, *725, 749; National Exchange Go, v. Brm, *2 Macq. 103, 
125 ; Benderson v. Lecon, 5 Eq, 249, 261 ; Be Met, Goal Consumers^ Assoc., ICmherg^s 
case, (1892) 3 Oh. 1, 13 ; and see Bartlett v. Salmon, 6 D.M. & G. 33 ; and on tbe 
question whether an in noaeofe principal is liable for tort in respect of misrepresentation 
by his agent, see Weir v. Bell, 3 Ex. D. 238, O.A. = 3 Ex. D. 82, Nom, Weir v. Bar- 
nett ; Mullens v. Miller, 22 Oh. D. 194 ; Staire v, Francis, 3 App. Ga. 106 ; Mackay 
V, Oomml Bank of New Brunswick, L.R. 5 P.G. 394 ; Western Bank of Scotland v, 
AddiCiliM, 1 H.L. Bo. 145 ; Barwick v, English Joint Slock Bank, L«B. 2 Ex. 259 ; 
Udell V, Atherton, 7 H. & H. 172 ; Cornfooi v. FotokOi 6 M. & W, 368 ; British Mutual 
Banking Go^v, Gharnwood Forest By. Co., 18 Q.B.D,. 714,- O.A. ; Thorne v. Beard, 
(1894) i Oh, 699, O.A. ; (1895) A.O, 496, H.L. 

(65) Eusaini Bisgam v. GoUector of Muzaff arm gar, 9 A, 11, 

(56) Ajoodhya Ohowhe v, Daibee Singh, S Agra Rev. 5, . . ; 
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correct on the merits, simply because the value of the suit had been 
designedly increased or diminished to evade jurisdiction. 

Costs on the higher scale have been allowed where wholly Coste on 

unfounded charges of fraud have been made. (58) taghet seals. 

“ If acts are charged against a party which are in themselves Praotioe and 

- . n , T, .T ■ pleadiDg. 

■ fraudulent j' the Coiirtj upon the question or costSj always considers 

the bill as imputing frandj although the word fraud be not iised\:in 

the bili;^(5^) 

'' Although a suit cannot be maintained, theCoiirt may dismiss, 

^ it before the hearing, even without costs, if the defendant has been 
guilty of gross fraud.’'(60) 

If a man be accessory to a fraud on creditors, as being the 
trustee of a voluntary settlement, he will not be allowed his costs on 
setting aside the deed, although he may have derived no benefit 
from it.l®3.) 

In a case where the name of a man had, by the false representa- 
tions of a third party, been inserted on the register of the share- 
holders of a company, it was held that the company, though 

innocent, must bear the costs of the appIicationd^2) 


SeCe 16,— Habeas Corpus. 
Judsdiction to award costs in cases oi Habeas Corpust 
Wbo can be ordered to pay suob costs. 

Praalice, 


Ix was formerly held that the Court bad no juriisdiction to junediotion 
order costs in cases of habeas corpus, though there was always 

„ _ Habeas 

Corpus, 

(57i Bamidunnissa BiU v, Gopal Chandra Malaha}\ 24 0. 661. See Raghunath 
Charan Singh v, Shamo Koerii 31 0. 344. See as to Suits Valuation Act, Hukm 
Ohand, Ees Judicata, 420. Even where the valuation has been arbitrary and no objec- 
tion to jurisdiction has been taken, S. II of that Act will apply : AhUmanmssa BiM v, 

Mahomed Hatem, 31 0. 849 ; but see, also, Boidya Nath Adya v. Mahhan Lai Adhyat 
17 0. 680. See, also. Ameer All’s Civ. Pro. Code, 2jQd Ed., 1916, p. 83, 

(58) Harrison v. Lminer, 24 Oh. D, 694 ; but see Be Terrell, 22 Ch, D, 473, C.A, 

(59) Manhall v. Sladdm, 7 Ha. 444. 

(60) Blsey v. Adams, 2 D.J » & S, 147 \ Kerr on Fraud, 2nd Ed., p. 463, 

(61) Townsend v. WesiaeoU, 4 Beav. 68 ; Turqmnd v*. Knight^ 14 Sim* 644. 

; (62) Be Paw Elk Ce.,, ; 



power to award an officer obeying the writ the expenses of bringing 

of. Chancery, has' anthority to 'gi?e to the function-^ 
ary who brings up a prisoner, in obedience to a habeas corpus at 
common law, the expenses of so doing, but not his general costs.® 

The Court has jurisdiction, since the Judicature Act. 1890, to 
give costs to the successful party in proceedings for a writ of habeas 
corimsS^'^ 

Wbooau be Although under S. 5 of the Judicature Act, 1890, the English 
such coster^ Courts have power when granting an application for a writ of 
habeas corpus to order payment by the defendant of the costs of the 
successful party, (^) yet there is no jurisdiction to grant costs against 
a person who is not on the record. (6) 

Practice. In recent practice costs have frequently been awarded by 

judges at chambers in cases relating to the custody of infants.® 

“ Where a defendant already in custody is brought up to be 
charged in execution on a habeas corpus ad satisfaciendum^ and 
tenders the amount of debt, interest and costs on the judgment 
against him, he cannot be detained for the court-fees payable on 
the habeas corpus ad satisfaciendum 

It has been held that the warden of the Fleet could not demand 
an additional fee for expedition in returning a habeas corpiisM 


{!) See In re Dodd, '(1857) 2 De, G. & J, 510 ; 41 E.R, i0S7 ; see, also, In re Oobbett 
(1845) 14 Mee. & W. 375 ; on the subject-matter of this section see Yearly Practice, 1914, 
Notes under 0. LIX, r. 1 (g), pp. 978, 979 ; Annual Practice, Notes under 0, LIX, 
£. 1 {g) ; Mew’s Digest, Vol. Y, cols. 150, 161. 

|2) Ibid, As to the costs in appeal in cases of habeas corpus t sbq£Ix parte Bell 
Cox, (1887) 57 L.J Q.B., at p. 113. 

(3) Beg, v. Jones, 63 LJ.Q.B. 666 j (1894) 2 Q. B. 382 ; 10 R. 287 ; 70 L. T« 845 * 
42 W. R. 607 ; 58 J. P. 733. 

(4) See E, v. Jones, (1894) 2 Q.B. 283. 

(d) See In re CarterAlSdB) 95 L.T. 37. 

(6) See Short and Mellor, Or. Of, Pr„ p, 364 J see, also, £a: parie Child, (IBU) 

(7) Dekill v. Gillen, 7 Jur. 979. . 
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Sec. ! 7.— .Inf ants. . ; 

Suits by Of against mfants«-Proviaions ,of the Code ot CwlI Pfocediire. / 

Wbo can be made liable for costs in -such suits. ■ 

(i| Next friend. 

.(ii) Minor. ■ . , 

' (!!!) Minor’s estate. 

. (ivl Gmfimn ad Hiem. 

Official guardian .ad 

■ '■ (?!) Guardian being a solicitor of the Court, 

(vii) Pleader, 

Course to be followed by minor plaintifi or applicant on attaining maJai;‘ity**"Provl* 
siona of the Code of Civil Procedure, 

Infant attaining age must elect whether he will confeiniie or abandon the suit. 
Coats in case he continues. 

Costs in case he abandons. 

Bight of solicitor where infant adopts proceedings—Costs. 

Betirement of next friend— Costs. 

Eemoval of next friend — Costs. 

Betirement, removal or death of guardian for the suit — Costs, 

Goats of infant-defendant. 

Costs of proeeedinga under Guardians and Wards Act, 

Costs in suit for accounts against guardian. 

Costs in suits for divorce, etc. 

Costs of proceedings under Act XX of 1864, 

Costs of application for certificate under Act XL of 1858. 

Costs of litigation — Legal necessity. 

Appointment of attorney. 


Costs of attorney. 

Lien of attorney or solicitor. 

Security for costs. 

Court of Wards. 

(i) Costs against Court of Wards. 

(ii) Expenses of suits by or against Court of Wards. 

(iii) Pleaders’ fees in suits by or against Court of Wards. 

Application of above rules relating to minors to persons of unsound mind. 
Saving for Princes and Chiefs. , 


The Code of Civil Procedure provides that “ Every suit by a suits by ot 
minor shall be instituted in his name by a person who in such suit 
shall be called the next friend of the minor.”(i) yiaiousofihe 


(1) Civ. Pro. Coda (Aofc V o£ 1908), 0, XXXII, r. 1 ; on the subjeot-mattBi of this 

section, see Enoyolopaedia of the Laws of England, 2nd Ed,, Vol. VII, Heading 

. » Infants,” pp. 132 to 173 ; Halsbury's Laws of England, Vol. XVII, Heading-Infanta: 
Mew’s Eigest, Vol. VII, Ooj. 1480 ; Annnal Ptaofciee, Motes unijet 0. LXV, S. 1 : Yeatly 


visiciBs of I ha 
Code of 
Procedure, 
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0. XXXIIj i\ 4, cL (4)' of the Code proYides that ^^Where there 
is no other person fit and willing to act as guardian for the suit, 
/the Court ■ may -appoint any of its officers to he' such: ; guardian, and 
:/-may . direct ■ that the' costs , to be ^ incurred ' by , such officer in the per- 
foimance: of his-duties as such guardian, shall be borne either', b^ 
the parties or by any one or more of the parties to the suit, or out 
of any fund in ■ Court in ' which, the minor is interested,: and, may, 
give directions for the repayment or allowance of such costs as 
justice and the circumstances of the case may require,”(2) 

Whatever be the propriety of making provision by the 
appointment of a public officer for the institution of suits on behalf 
of infants, it is of the utmost importance that no person should be 
appointed of whom even a suspicion can exist that he may be 
barred by personal interest. (3) The Privy Council therefore dis* 
approved of the appointment of the Eegistrar, who, according to 
the practice of the Supreme Court, was entitled to a commission of 
6 per cent, on all sums paid into Court. 

Eule 5 provides as follows Every application to the Court 
on behalf of a minor, other than an application under rule 10, sub- 
rule (2), shall be made by his next friend or by his guardian for 
the suit. Every order made in a suit or on any application, before 
the Court in or by which a minor is in any way concerned or affected, 
without such minor being represented by a next friend or guar- 
dian for the suit, as the case may be, may be discharged, and, 
where the pleader of the party at whose instance such order 
was obtained knew, or might reasonably have known, the fact of 
such minority, with costs to be paid by such pleader/'(5) 

Practioe (1914), Notes under 0, LXV, p. 1086 ; Dan iell’s Chancery Practice, 7th Ed., 
1901, Chap, XVI, 8. IV and Chap XVITI ; Setou on Judgments and Orders, 6th Ed,, 
1901, pp. 986, 1032, 1517 ; Morgan & Wurtzburg, pp. 351—361 ; Amir All’s Code of 
Civil Procedure, 1916, 2nd Ed., Notes under 0. XXXII, pp. 1131, 1132; Marshall on 
Costs* pp, 354—357 ; Cordon on Costs, The following further works relating to Infants 
may also be usefully referred to Matthews’ Children and Young Persons (1895); 
Eversley’s Domestic Relations ; Maopherson on Infanta ; Simson on Infante , 2nd 
Ed„ pp, 482-“501 ; Trevelyan on Minors, 3rd Ed., 1906, pp, 325—329, 

(2) See Giv..=Pro. Code (1908), Soh, 1, 0. XXXII, r. 4, ol. (4). 

(3) Kerahaose v. Serle, 3 M.I.A. 329. 

(4) Ibid. 

(6) Code of Civil Procedure, 0, XXXII, r, 5. The costs may be directed to be paid 
by the pleader. Sea Shonai Bewa v. Monoram Mundal, 11 C.L.B. 16, In thiscase, a 
suit was filed by one 8.B„ the widow of C,B„ as mother and guardian of her minor 
sons, the suit being brought for a declaration of their right and confirmation of 
l?o8ae$siou, The pMntifi in her plaint- -dwribed herself as '' S.B,* the 'widow of the 
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Aq infant plaintiff is not liable personally for the costs of th.e\ 
' proceedings,, unless after attaining fall age-he elects to contmiie the | 
proceedings or obtain an order for their discontinuance.® , ■ | 

the.' defendant is entitled to recover' from the next friend ^ 
'his 'Costs the proceedings if they are dismissed. , 

friend of a minor in a suit or other civil proceeding, 
may be ordered to pay costs as if he were plaintiff.® 

: In the cases where an adult plaintiff’ would be ordered to pay, 
the costs of the suit, the next friend would ordinarily be ordered to 
pay: the costs of the opposite party,® even although he be ano'fficer^ 
of the Court. 

An order against the next friend to pay is final and cannot be 
questioned on farther consideration. 

late O.B., mother and guardian on behalf of the mitsors S.B., and E.B,, plaintiff.^* 
Similar descriptions were given in the petitions of first appeal and second appeal. Held 
that the whole of the proceedings were bad in law and must be set aside, and that a 
plaint in the above form should not have been accepted, it being opposed to the provi- 
sions of S. 440 of the Oiv. Pro. Gode, Act X of 1877, The High Court, under the above 
oiroumstanoes, directed that the pleaders who filed the original suit and the pleaders 
who filed the appeal in the first appellate Court should both be called upon to show 
cause before the presiding officers of those Courts why they should not be ordered to pay 
the costs of the suit and the appeal under 8. 44 of the Oiv. Pro. Gode. Shonai Bma v. 
Momram Mundal, 11 0 L.R. 15. In such a case the minor being unrepresented, the 
Court has no authority to make his estate liable for cost?. A^nirchand v. Colketor of 
Sholapur, 13 B. 234. 

(6) See Halsbury’s Laws of England, Voi. XVII, S. 317, p. 138. Bee, also, 10 Ind, 
Jur, 422. 

(7) Buckley v. Buchridge^ (1767) 1 Dick. 395 ; Flight v, BoUand, (18*28} d Russ. 
298, 301 ; Fox v, Suwerkrop, (1839) 1 Beav. 583 ; Jones v. Leivis, (1847) 1 De G, & 
8m. 245 ; Ee Brochlebank- Ex parte Brocklehank, (1877) 6 Oh. D. 358, 360, C.A.; Cnley 
V. Caley, (1877) 25 W.R. 528 (Eog.); Tho7nas v. Jeiswm, (1677) 46 L.J, (Ch.) 793; Golds 
Y, Kerr, (1884) W.N. 46 Re Hicks, Lindonv, Bemrey, (1893) V/„N. 138 ; OatiY, 
Wood, (1908) 2 K.B. 458, O.A. per Kennedy, L.J., at p, 473 ; even though the proceed- 
ings are instituted under the sanction of the Oom^iFrank v.Maimvarhig,{lS5i) 1 Beav. 
37), and though he was made next friend without his authority [Ward v. Ward, (1843) 

6 Beav. 251 ; Bligh v. Tredyeit, (1851) 5 De G. & Sm, 74); in which case, .however, he 
may recover the costs from the solicitor who made him next friend iWardv. Ward, 
(1843) 6 Beav, 251 at p. 254 ; BligU v, Tredgett, (1851) 5 De G. & Sm. 74). 

(8) Act XIV of 1882, Ss. 440» 456 and 647. Trevelyan on Minors, 3rd Ed., 
1906, p. 325. 

(9) See Omrao Singh Y, Prem Narain Singh, 24 W.R. 264, He would not be 
liable unless an order to that efiect be made against him : Brijessuree Dossia v. Kkhora 
Doss, 25 W.R. 316. 

(10) Stephen v. Hume, Morton 281; see Trevelyan on Minorss 3rd Ed., 1906, pp.SO? 
and 326, 

. (XI) Galey v. Caley, {1811) 25 W.R. 628 (Eng,). : 


Who can be 
made liable 
for oostp. in 
such suits , 
(!)■ Next ■ 
friend. 
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The next friend is liable to the solicitor acting on behalf of the 
infant for the costs incurred by him in the proceedings.(i2) 

An order addressed to the minor in person to pay those costs 

would be illegal.liS) 

As between the next friend and the minor, the former is yjriwia 
j'acie entitled to costs.fi^) 

The Court may,(i6) and usually does, direct that the next friend 
should, though the suit be unsuccessful, have his costs out of the 
estate, 


It frequently is right to make a next friend or guardian liable 
for costs, but there are also cases in which it is not proper to hold 
him personally liable, 

As a rule he is entitled to attorney and client costs, except 
where the fund is reversionary, and then he may claim the 
difference when the fund comes into possession. 

The Court may also direct that the next friend should pay all 
the minor’s costs, ie., the costs incurred by himself as next friend, 
out of his own pocket.(i8) 

He is liable to pay the costs of an unsuccessful, or un- 
necessary, (20) or frivolous or vexatious (^D action or application. 


(12) Hawlm v. Cottrell, (1868) 8 H. & N, 243 ; Be Flower (a Solicitor), (1871) 
19 W.K. 878 (Eng.). 

(13) Bajali Bihrormicet v. Court of Wards, 21 W.E. 312, 314. This was a poouliar 
oas8, in which, though the suit failed, the defendant had, under the circumstanoes, to 
pay. See, also, Bai Forebai v, Vevji Megkji, 23 B. 100 (102). 

(U) Dmnv. Dunn,S Draw, 17 ; Ann. Fr., 1905, p, 173, See Cross v. Cms, 
8 Beav, 4A5 ; Staines v. Maddox, Mos, 319. 

(15) Devhahai-sf, Jefferson, 10 B* 2d8at pp. 253, 25d, 

(16) Damant v. Eemiell, 33 Gh. D. 224:. 

(17) Brijesstiree Do^sia v. Ktshore Doss, 25 W.R, 316. 

(18) Devkabai v. Jefferson, 10 B- 248, 

(19) Bai Forebai v. Devji Meghji, 23 B. 100, 102 ; Bligh v. Tredgett, 5 Do G. & S, 
74. It does not, however, necessarily follow that because the suit is unsuccessful the 
next friend or guardian should be made liable for costs : Brijessziree Dossia v. Inshore 
Doss, 25 W.R. 316. 

(20) Be SickSf (1893) W.N. 138 (Eng.) ; Elsom's Estate, (1877) W,N. 177 (Eng.) ; 
Morden v. Martin, 75 D.T.J. 220 ; see Kenrich v. Wood, L.E. 9 Eq. 333 ; as where it is 
proved that the plaintiS is not a minor ; of. Palmer v. Waleshy, 3 Gh. App. 732, where 
an action was brought on behalf of an alleged lunatic, who was not so. In Gureehalla 
V. Ohunder Kant, 11 0. 213, the next friend was ordered to pay, as there was no 
evidence that the suit was for the benefit of the infant. , 
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If the next friend is personally ordered to^ pay the costs he 

cannot recover them from the minor’s estate.t22) 

Where a guardian (and the same rule will hold good for a next 
friend) is personally held liable for costs, it should be stated in the 
decree or order of the Court, since ordinarily he is only liable in his 

representative capacity. (23) 

As a general rule, execution may be taken out against the next 
friend personally, leaving him to recover the sum so realized from 
him from the estate.(2i) 

A widow defending a suit as guardian of her minor cannot be 
made liable in her own person as well as representing the heirs of 
her husband.(25) 

“It is not right to require a minor plaintiff to pay costs per-(ii) Minor, 
sonally, and except in cases which would justify a personal decree 
for money against a minor, it would rarely be right to make a 
personal decree against him for costs.’’!®®) 

An infant defendant is not usually ordered to pay costs (®7) 
unless he has been guilty of fraud.(28) 


|22) See Golleetor of Mymensingh v. Kali Cht0ider^ S.D. Sum. Bee,, 1st Sept., 
1860, cited in O’Kinealy’s Notes to the Coda of Civil Proeaduro (Act XIV of 1832), 
8. 440. 

{23} Komul Chund&r v, Surb(’ssiiT Boss, 21 W.R, 293 ; and where the terms of a 
decree do not make any such distinct order as to costs, no expression of opinion in a 
judgment can import any such liability for costs into tbs decree. See Brijessuref: 
Bossiu V. Boss, 25 W.K. 316. 

(24) Omrao 8ing v. Prem Narain^ 24 W.R. 264. 

W) Brojo Moliunv. Boodronatli Burmalii W,R. 192, The above ruling in 16 
W.R. 192 does not support the contention that execution of a decree for costs cannot be 
taken out against the guardian of a minor, or the manager cl a lunatic’s estate. The 
ruling indicates that the Courts have a diaoretion in the matter, and can make the 
person in whose name the suit is brought personally liable for costs, if the circumstan- 
ces of the case make it proper to pass such an order. The object of making the mana- 
ger a party to the suit is in this country as elsewhere to enable the opposite party to 
know where to resort in case the piaintifi in a suit brought on behalf of the lunatic is 
ordered to pay costs. The manager of a lunatic’s estate in this country occupies much 
the same position gMoad law-suits as the committee of a lunatic does in England, 
Brojo Mo%un M.ojoQmdm^ v. Boodronaih Smmah Mojaomdar^ 15 W.R, 192 
explained in Omrao Singh v. Prem Narain Singh, 24 W.IJ.. 264. 

(26) Trevelyan on Minors, 3rd Ed., 1906, pp, 48 and 325, 

(27) Turner v. Turner, (1726) 2 Stra. 703, 710 ; KlsBy v. Cox, (1858) 26 Baav. 95, 

(28) Chubb V. Griffiths, (1865) 35 Reav, 127 5 Lem'^riere v. Lange, (1879) 12 Oh. 
'D. 676, 679 ; Woolf f* (1899} I €b. 343> The oasts oHhe uasaooessfni defence 
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however, >D:;i .applicaiil: 

in legal proceedings, attains fnll age while they:''^^ 
can elect whether the proceedings .shali'.gO/ on ' or; not.W he. 
'.elects ' to continue ' the . proceedings, they- will ' thenceforth ' be,' conduct-, 
'ed,.mhis'Own. name, "and he will.be 'able .foi^the costs.^of; /them 


,:the,'O0,mmenGement.'’'W 


If he elects to discontinue them, he may obtain an order to 
dismiss them on payment of the costs from, the commencement 
Or he may take no steps, in which case the defendant may apply 
to dismiss the proceedings, but cannot make the infant pay the 
costs of them.(32) 


(iii) Minos’s 
astatQi 


In some cases the circumstances would justify an order that 
costs be paid out of the property of the minor, or be charged 
upon a portion of his estate.!^^) 

The following rule is to be found in the rules of the High 
Court of Bengal, appellate side : — 

“ In drawing up decrees of this Court, dismissing with costs 
appeals by minors, or dismissing with costs, suits by minors, the 
Bench clerks should be careful to make the next friend of the 
minor liable for such costs, unless the Court otherwise orders. 


of an infant or Ms general oost of the proceedings may be ordered to be paid out of pro- 
perty belonging to him over which the Court has jurisdiction* Orford (Earl) v. 
Churchill, (1814} 3 Ves, & B. 59, 71; Mandeno v, Mandmo, (1853) Kay, Appendix, p. ii. 
The plaintiff may be directed to pay them and to recover them out of the infant’s 
property (Eobinsow V. (1846) 9 Jur. 224). 

(29) Brown v. Weatherhecid, (1844) 4 Hare 122. After the infant has attained full 
age, the next friend should take no further steps in the cause, even though they be only 
consequential or formal proceedings (ibid). But he cannot be interfered with until 
proof of the infant’s majority has been furnished to the Court {Slone v, March, (1610) 
1 Bulst. 24 ; Ahnack v, Moore, (1878) 2 L.K. Ir, 90), 

(30) Bligh v, Tredgett, (1851) 5 De G. & Sm, 74, per Parker, V,€., at p, 77. 

(31) Anon, (1819) 4 Madd. 461 (Eng.). 

(32) Turner v. Turner, (1726) 2 Stra. 708, The repudiation of an action or 

proceeding by the infant relates back to its commencement so as to override all that has 
been dona in it, {T)^mn v. Dunn, (1865) 7 De G, M, & G, 25, G,A., per Turner, L J., 
at p, 29.) ■ ■ ' ■ 

(33) See Civ, Pro, Code (Act XIV of 1882), s, 222, “ As the question of pay- 

ment of costs is a matter within tbe discretion of the Court, it is not possible to lay 
down any rules as to what oases would justify an order that payment of the costs of his 
opponent should be made out of a minor’s estate. Generally, such an order would be 
made in a case where the minor defendant, if an adult, would have been ordered to pay 
the costs of the plaintiff.” See Trevelyan on Minors, 3rd Ed,, 1906, pp. 325 and 329. 
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cases where the : miiaoi; is'' respondent, and ihe , decree^ ^ 
the Court below is reversed or altered, it shall be the duty of the 
Bench Clerk to call the attention of the- Division Court to the fact' 
that the respondent is a minor,' in order that special .directions may 
be given as to the payment of 'costs.’i^S) 

Wheie the infant is entitled to property, the next friend can 
■ recover irom that property any costs and damages which he has 
been ordered io pay, if -the action was a proper one and for the 
infant’s benefiti^^) . 

If the suit or proceeding has been properly brought, and, pro- 
perly conducted, whether it has been successful or not, the next 
friend can recover from the estate of the minor, the costs which he 
has been compelled to pay to a defendaiitis*^) and also such costs, 
charges, and expenses as have been properly incurred in conducting 
the suit on behalf of the minori^S) 

Similarly, a guardian for the suit is, where his conduct is not 
improper, entitled to recover from the minor's estate his costs and 
expenses, and also such costs as he may have been compelled to pay 
to another party to the litigation.(39) 

(35) Trevelyan on Minors, 3cd Ed., 1906, pp. 325, 326. 

(36) Staines v, Maddox, (1730) Mos. 319 ; Taner v. Ivie, (1762) 2 Ves. Sen. 466, per 
Lord Hardwicke, L.O,, aijp. 468; Thompson v, Sheppard, (1789) 2 Gox, Eq. Gas. 161 ; 
Mackenzie v. Taylor, (1844) 7 Bsav. 467 *, Cross v. Cross, (1845) 8 Beav. 456 *, Pritchard 
V. Boberts, (1873) L.B. 17 Eq, 222, per Hail, V.O., at p. 224 ; Damaniv, Eennell, (1886) 
33 Oh. D, 224 ; Re Burton, Burton v. Burton, (1887) W.N. 160 ; Be Aldred^ Marshall v, 
Marshall, (1888) W.N. 82 ; Steedm v. Walden, (1910) 2 Oh. 393. 

(37) Bisiooprya Pamadyae {Ranee) v. Basudeb Dhall, (1870) 13 MJ.A, 002 = 6 B. 
L.R. 190=15 W.B.P.O. 19 ; Taner v. Me, (1752) 2 Ves. Son. 466. See Act IX of 
1872, S. 68 ; Trevelyan on Minors, 3rd Ed., 1908, p. 21* 

(38) Fearns v. Young, (1804) 10 Ves, 184. As to the costs of next friends in suits 
by wards of the Courts of Wards, see Trevelyan on Minors, 3rd Ed., 1906, pp. 436, 493, 
497. 

(39) See Morgan v, Morgan, 11 Jut. N. S. 233. “ He ought first to endeavour to 

obtain from otber parties such coats as may have been ordered to be paid to him by 
them. It is not necessary that a suit should be brought by the next friend or guardian 
for the suit, The guardian of the minor’s estate is justified in paying thereout such 
costs as have been properly incurred by a next friend or guardian for the suit. If the 
minor’s property be in the hands of the Court, or as in the case of an administration or 
partition-suit there is property belonging to the minor ’with which the Court cm deal, 
the Court can order the costs to be paid thereout. See Act XI Y of 1882, S. 222. 
In Gobind Ohunder Gangooly v. Buddinath Biswas, which was a suit to set aside an 
adoption, Pontifex, J. (Dae. 19th, 1878) ordered the costs of a minor defendant to be 
paid out of his estate. The suit had been dismissed with costs, and the guardian for 
the suit was unable to recover his costs from the plaintif , who had been admitted to 
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The next friend can bring an action against the infant to be 
indemnified against the costs, and any damages .which he has been^ 
ordered to pay, as well as his own costs.^^^‘ 

Where the suit nr proceeding is unnecessary or improper, or it 
has been improperly conducted, the next friend will not be permitted 
to recover his costs from the estate of the minor.f^^) 

'Where costs are allowed to the next friend as against the 
infant, he may have a charge for them on the infant’s property ; ^^2) 
and in a proper case takes them as between solicitor and client, 
including all just alio wances.l^^) 

According to the practice of Courts in England, '' where the 
proceedings are in respect of the infant’s reversionary interest in a- 
fund, the next friend may only be allowed in the first instance to 
take his costs as between party and party, with liberty to apply for 
the difference when part of the fund falls into possession.”(^s) 

A guardian ad Utem is not liable to pay the costs of an 
unsuccessful defence, unless he has been guilty of gross mis» 
conduct.(^^) 

It is only in the case of breach of duty or improper conduct of 
the defence that a guardian for the suit can be made personally 
liable for the costs incurred by other parties, 

(40) Sieeden v. IValde^i, (1910) 2 Oh. 393. 

(41) Pearce v. Pearce, (1804) 9 Ves. 548 ; Flight v. Bollandt (1.828) 4 Russ. 298 ; 
Pevhabai v, Jefferson, 10 B. 248, at p. 250. “It was held in Whittaker v. Marlar^ 
(1786) 1 Cos. 285, that nothing short of a dishonest intention will be sufficient to 
render a next friend liable personally for the costs, and that no degree of mistake or 
misapprehension will be sufficient. But negligence in bringing an unnecessary or 
improper suit, or impropriety in the conduct of it, would be sufficient. This is re« 
cognized by S. 455 of Act XIV of 1882. Trevelyan on Minors, 3rd Ed., 1906 p. 312, As 
to security for the costs of an officer of the Court or an attorney or pleader who is 
appointed guardian for the .suit, see Trevelyan on Minors, 3rd Ed., 1906, p, 307. 

(42) Mmdeno v. Mandeno. (1853) Kay, Appendix, p, ii ; see Steeden v, Walden, 
(1910) 2 Oh. 393. 

(43) Fearns v. Young, (1804) 10 Ves, 184 ; Damant v, Henmll, (1886) 33 Oh. D, 

; Be Slaughter^ Walton v, Aitchm^i, (1907) W.N. 197. 

(44) Fearnes v. Young, (1804) 10 Ves, 184. 

(45) Damoniv, Eennell, (1886) 33 Oh, D. 224; Eg Burton, Burton y. Burton, 
(1887) W.N. 160 ; Be Aldred, Marshall v. Marshall, (1888) W.N. 82. 

(46) Morgan v, Morgan, (1865) 11 Jur. N.S. 233 ; Vivian v. Kemelly^ (1890) 
68 L T. 778. See however Maopherson on Infants, p, 397 ; 6 Indian Jurist, p. 634. 

(47) S. 468 of Act XTV of 1882. Trevelyan on Minors, pp. 313, 314, does not apply 
only to cases where the guardian is . removed, >ufc applies to all oases where costs have 
been occasioned hy hia breapli^pf duty. .Xtis bnly iVa base of flagrant impropriety that a 
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He may^ howevei% ' be 'liable /at- any’; ^ in the first insfcanee for ■ 

the costs of iinsoccessfii!oapplicatio’ns.ina'de, .or a|ipe'als preleiTecl; by: 

' . The guardian ad litmi appointed by the Court; nsiially 'gets his 
costs out of the estate of the defendant 'whom he 3:epresents if /he 
does not recover them from the plaintiff: bot vmen the guardian'’ 
ad litem takes upon himself to appeal against a decree passed 
against , a minor or lunatic, whom he represents, he most personaliy 
pay the costs incurred, 

It has been held that a guardian ad litem is not liable for costs, 
merely because he raises an unsuccessful defenceJ^O) in Else’?/ v. 

where the assignee in bankruptcy set aside a voluntary 
settlement on the wife and the child of the settlor, the Court said 
all it could do for the infant was not to make him pay costs 

In a suit against a minor, if the Court considers that the 
guardian for the suit should be personally ordered to pay the costs, 
it should so state it in the decree or order. Where the guardian is 


guardian should be made personally liable for costs. In Goolam Eoosein Noor Mahomed 
7 , Faimabai, 8 B. 91, where a guardian for the suit had been guilty of gross miscon- 
duct in putting executors to proof of a will which he wished to upset for his own 
private purposes, and which the evidence showed was to his knowledge duly executed 
by the testatrix in a sound state of mind, he was held liable for the coats of the suit. 
Where there has been no breach of duty there can be no order for costs ; Naraswiha 
Bm v. Lahshmipati Bau, 3 M. 263. The Civ. Pro. Code does not authorize a Court 
to decree costs against a guardian of a defendant except in the case referred to in 
S. 458 of the Code of 1877. (I6id.) 

(48) Trevelyan on Minors, 3rd Ed., 1906, p. 328'. He would in these oases be in a 
position similar to that of a next friend. 

(49) Shapurji Hormasji Harver v, Monosseh Jacob Monossehi 11 Bom, L.K. lOli — 
34 B. 374. Where costs are decreed against a party suing on behalf of a minor son and 
for his benefit, execution cannot, without special reason, be taken out against her 
personally or against her persona! representative or estate. See Sreemuttee Tara Soomiu- 
ree v. Breemuitee Bash MunjoreBi 12 W.K. 78. For a case where the next friend was held 
liable for costs on his adducing no evidence to show that the suit was for the benefit of 
the minor, see Geereeballa Dabee v. Okunder Kant Moolmjee, 11 G. 213. Advance by 
plaintifi for costs of minor defendants under order of Court— Eight to recover amount 
advanced. See Venkata Vijaya Gopalarajuv* Timmayya PantulUi 22 M. 314. Order 
for costs in execution, nature of, see Puresh v. Dalrympht 9 W.B 458. 

(60) Morgan Morgan, 11 

(61) 26 Beav. 95, 

(52) Sea, however, Goldsmith v, Bussell, 6 De G. Mi & G. 547, 556, where all the 
costs were paid out of the estate and Short v, Bidge, (1876) W.H, 47, where the plain* 
tifis were ordered to pay the infant defendant’s costs, though successfully suing to set 
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simply declared liable' for them as the defendant in the cavse, the 
liability must be taken to refer to him as the representatiYe of the 
minor, and as representing his estate.l^^) 

The Court can; in a; proper case order .the costs of any of the 
parties, to, be paidout'.of .the estate of a' m,mor,15^),and will .ordinarily 
:do so -where' the minor defendant, if ,of age,., would' hafe:, been, 
required to pay costs. 

As has already been pointed out, where there is no other persori 
fit and willing to act as guardian for the suit, the Court may appoint 
one of its officers to be such guardian, provided that he has no 
interest adverse to that of the minord^S) it may also appoint an 
attorney or pleader. 

In making such order in the case of a minor defendant the 
Court will ordinarily require the plaintiff to indenanify the officer, 


{53) Komul Chunder Sen v. Surbemsur Dass GooiptOi 21 W.B. 298 ; Brojomohtm 
Mojoomdar v. Eoodronath Surmak Mojoomdati 15 \¥,R. 192. 

(54) Or f or d V, Churchill, (1814) 3 V. & B. 69; Trevelyan on Minors, 3rd Ed., 
1906, pp. 325 and 329. As to the powers of the Court to authorize the sale or mortgage of 
property belonging to a minor, see Tra^velyan on Minors, 3rd Ed-, 1906, Chap. XXXV. 
The following decision relating to the scale of costa may be noted ; — “ This was a suit 
for an ascertained sum of money against the defendant, an infant, sued as the heir of 
his father Uma Gharan Khan. Upon the application of the infant, a guardian ad litem 
was appointed who entered appearance and filed a written statement. The suit was 
thereupon placed on the defended list of causes. Mr. Knight (with him Mr, Dunot) 
having proved the plaintifis’ case, asked for a decree with costs on scale No. 2. 
Mr. Sinba, for the guardian ad litem, left the matter to the Court, The attention of the 
Court was called to the case of Earn Prasaud and other's v. Nur Mahomed and others (5 
C.W.N. Ixzviii). Mr. Knight submitted that that case was opposed to principle and to 
the practice of the Court and was not followed by Sale, J., in Krisio Chand v. Gotirhari 
Khan (unreported). His Lordship delivered the following judgment : — “ In this case 
the infant’s guardian has been appointed at his own instance. I taka that as distin- 
guishing this present case from the judgment of Mr. Justice Stanley’s ruling in the case 
of EamPtasaud v. Nur Mahomed, (6 C.W.N. Ixxviii) and my brother Sale, J., has 
allowed costs on scale No. 2 in a recent case of Krkto Chand Boy Bahadur y. Gourhari 
Khan. I think, on these grounds,; costs may be allowed on scale No. 2.” Baikimn 
y. Gourharry Khan, 6 O.W.N. (Journal portion), p, osxiii. 

(55) Act XIV of 1882, S. 466, Issmr Chunder Gupio v. Nobokristo Gupto, V C.L. 

E. 407. The appointment of an officer of the Court does not oust the Court’s jurisdic- 
tion to try the suit. See Jadow Mulji v. Chhagan Baichand, 6 B. 306, which holds 
that S, 3, ol. ib) of Act XV of 1880 supersedes the law as laid down on this subject In 
Mohun Ishwar v. Baku Bupa^ 4 B. 638. Eor a case where the Collector who made an 
erroneous application in his capacity as guardian for minor plaintifis was directed to 
pay costs to the opposing defendants out ;.ol the estate of the minors, see Kumat Beth 
Dwarhaim^, DmlyyalBap^ i ciiz i^oum^lj^otUon^ . , \ ^ 
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attorney or, pleaderj and also 'to make -provision for Ms costs It 
may also 'provide for such costs out' of a fund in wMch. the' minor is , ; , 

iiite.rested.(57| 

The Court may allow the plaintiff to add to his own costs such 
costs :'as under these circumstances he may be required to pay«t58) 

Where the minor has property which is under the control of 
the Court, provision can be made for the costs of his official guardian : 

: for the suit thereout. 

■ Such provision could also be made for the costs ot the next 
friend, but this would only be done in very exceptional cases, such ' , : 

as, where a suit is urgently necessary, and no next friend willing to 
undertake the risk of costs can be found. (^0) 

Where the Court or a Judge appoints one of the solicitors of 
the Court to be guardian ad litem of an infant, the Court or Judge soiioitoe of 
may direct that the costs to be incurred in the performance of the 
duties of such office shall be borne and paid, either by the parties or 
some one or more of the parties to the cause or matter in which 
such appointment is made, or out of any fund in Court in which 
such infant may be interested, and may give directions for the 
repayment or allowance of such costs, as the justice and circum- 
stances of the case may require. 

Where, under the practice of the English Courts, the solicitor 
to the suitors’ fee fund is appointed, it is the settled rule that the 
plaintiff pays the costs, and adds them to his own ; there is no 
jurisdiction to order payment out of the suitors’ fund.C^'^) This is 
the practice in a foreclosure action ^^3) even where the security is 
insufficient.!^^) In a partition action all costs up to the hearing are 


156) TEavelyan on Minors. Srd Ed., 1906, p. 307. 

(57) Ibid, 

158) See Belobambers' Pracfeloe, p. *265, and eases there cited. Act XIY of 1883, 
S. 458. Sea also Trevelyan on Minors, 3rd Ed., 1906, p. 313* 

. (59) See Trevelyan od Minors, 3rd Ed., 1906, p, 307. 

(60) Ibid, 

(61) E. S, Cm 0. liXV, r. 13 ; and see 0. XXXTII, r. 9. The costs will not be 
taxed as between solicitor and client unless specially ordered, Eady v. Elsdon^ (1901) 
2 K,B. 460, G.4. ; GoaMy v. Jams, (1907) W.N. 161. 

(62) Wra^sr v. ThompBon, 4 Be, G, & J. 659, 662. 

(63) Neiobery v.- Martin, 15 -Jut. 166 ; Bobey v. Whiimoody cited in UoUmon v. 
dstm^ 9 Jor. 224. 

(64) Sarfk v. Bamly% 3 Da. S* 470. 
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in' the.' diseretion of the^ Court ; ,and\ the . practiee/is/ that .the entire: 

■/ ■ costSj. in^ the case of a'sale, are paid out of "..the ''proceeds ; :aiidj .in: 

partition, are in ordinary cases borne hy the parties, in 
'.^/.......■.p,roportio!i to their interestsJ^®) An infant's costs may. be' .charged 

.''Onhis .share, 

the soli.citor to the suitors' fee fund is guardian lo.r.' an' 
." .:i'Qfant,. and also' for parties defending in forma pauperis ^ ^ 
entitled to his full costs in each case.^^^i 

Pleader. Where a suit is instituted by or on behalf of a minor with- 
out a next friend, the defendant may apply to have the plaint taken 
off the file, with costs to be paid by the pleader or other person by 
whom it was presented. Notice of such application shall be given 
to such person, and the Court, after hearing his objections {if any), 
may make such order in the matter as it thinks fitJ^^)" 


(65) St. 31 and 82 Viet., o. 40 (Partition Act, 1868), S. 10. 

(66| Cannon 7. Johnson, 11 Eq. 90; Simpson v, Bitehie, 16 Eq. 103; Ball 7 * 
Kempwekh, M C.D. 512, 

(67) Rohimon v. Aston, 9 Jur. 224 ; Simpson on Infants, 2nd Ed., p, 499. 

(68) Fraz&f v. Thompson, 1 Giff. 337. 

(69) Code of Civil Procedure (Act V of 1908), 0. XXXII, r. 2. This rule refers to 

a case where the plaint on the face of it appears (o have been filed by a person who was 
a minor. “It does not contemplate any inquiry into the question of minority where 
the suit is brought by a person professing himself to be adult, and where the defendant 
objects to the suit on the ground that he is not an adult, but a minor, and where upon 
these conflicting allegations an issue is raised for trial. In a case like this the order of 
the Court, if it finds that the defendant's allegation is correct, is not passed under 
this rule. Such a case is not expressly provided for in the Code, but the practice is to 
suspend all proceedings and to allow sufficient time to enable the minor to have himself 
properly represented in the suit by a next friend. {Beni Bam v. Baw Lah 13 0. 189 
(191). See also Sham Krishna v. Bam Das, 20 A. 162, (165); Rattan Bai v. Chahildas, 
13B, 7{li). In the first case it was held that the order, though purporting to be 
passed under the former section, must be taken to have been one rejecting the plaint 
or dismissing the suit, and so appealable.) The Court as a rule only strikes a plaint 
off the file where it appears on its face that it was filed by a person who was a minor, 
or where it is proved that it was filed with the knowledge that the plaintiff was a 
minor, and with the intention of deceiving the Court and evading the payment of costs 
in case the plaintiff fails in the claim. Where the fact of minority is a bona fide 
question of evidence and the defendant’s allegation is found correct, then the usual 
course is to suspend all proceedings and to allow sufficient time to enable the minor to 
have himself properly represented,” , V. 13 B, 7, See also on 

this subject AwwAandv, CoBeeior of I' 13 B», 234.' 
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Tlie pleader or solicitor acting for the minor will ha¥e to bear 
the costs personally, if the proceedings were not for , the inlani's 
benefitfW or were improperly instituted, 

With regard to the course to be followed by a minor plaintiff 
on his attaining majority the Code of Civil Procedure contains the . 
lollowiog provisions : — 

• ■ A minor plaintiff or a minor not a party, to a suit on whoseCcmrBe to be 
^ , ■ iollowed by . 

behalf an application is pending shall, on attaining ma|ority, elect miner pialii- 

whether. he will proceed with the suit or application. Where he 

elects to proceed with the suit or application, he shall apply for an attaining ' 

order discharging the next friend and for leave to proceed in. his 

own name.”B» 

“ Where he elects to abandon the suit or application, he shall, 
if a sole plaintiff or sole applicant, apply for an order to dismiss the 
suit or application on repayment of the costs incurred by the 
defendant or opposite party or which may have been paid by his 
next friend. 

Any application under this rule may be made ex parte : but no 
order discharging a next friend and permitting a minor plaintiff to 
proceed in his own name shall be made without notice to the next 
friend/' (73) 


** Where a minor co^plaintiff on attaining majority desires to 
repudiate the suit, he shall apply to have his name struck out as 
co-plaintiff ; and the Court, if it finds that he is not a necessary 
party, shall dismiss him from the suit on such terms as to costs or 
otherwise as it thinks fit. Notice of the application shall be served 
on the next friend, on any co-plaintiff and on the defendant. The 
costs of all parties of such application, and of all or any proceedings 
theretofore had in the suit, shall be paid by such persons as the 



m) V. CiaWes, (1861) 3 Be G. E, & J. 682, G.A,; Be Msh, BenneU y. 

(1893) 2 Gk. ^13, O.A., per hmdley, L.J. at p, ^22 ; Sicks, LindoHY, 
Eemery, (1893) W.N. 138. 


ill) Buddy V, Buckridge, (1767) 1 Dick. B96:Boddam v, Hethermjion, {1799) 
5 Vea. 91, per Lord Lough borough, L. G. at p. 95 ; Pearce ?. Pearce, (1804) 9 Yes. MB ; 
Plight V. Bolland, {1828) 4 Rasa, *293, 301 ; Gampbell v. Campbell, 11837) 2 My. & Ci*. 
25 (30) ; BdgUy v* Admn, U869) 31L.T. 16; ThomasY. Elsmn, (1877) 46 L.J. Ch. 793 ; 
Be Pish, Bennett y, BemeU, (1893) 2 Oh. 413, O.A,, per Lindley, LJ. at p. 422; Be 
Sicks, Linden v. Eemerp, (1893) W.N. 138. 

(72) Code of Civil Procedure (Act V of 1908), 0, XXXII, r. 12. 

' \ (73) God©" of Civil Procedure (Aot Y of 1908), 0. XXXE, r» 1%, cIs. (4) aud (5), 
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,' : Where ' the , applicant, is a necessary , party , to 

suit, the Court may direct, him to be' made a' defend'ant/'^'^^^; ^," 

'A, minor on attaining, majority may,, if "a 'sole, plaintiff, apply r 

that a suit instituted in his name by a next friend be dismissed on y 

that it was. unreasonable or improper,; Notice ■.. of the ':::,: 

application' shall be served on ail the parties concerned and, „the : 

y mpon .being satisfied of 'such unreasonableness or 'impropiiety ,... ,■ 

iy^" ' may. grant the’, application and order, the next friend to, pay the, . 

costs of all parties in respect of the application and of anything 

done in the suit, or make such other order as it thinks fiti’ffsi 

Infant “ If an infant sole plaintiff attain twenty-one daring the pro- 

miTsTdeor^^ ceedings, he may elect whether he will go on with them or not, 

whether he The next friend should not take any further steps in his name, even 
will continue ^ , „ ■ . 

02 abandon though they are consequential on former proceediogs.u^i 

the smt. jl infant elect to continue the action, the proceedings 

Costs in case will be continued in his own name, and he will be liable for the 

‘ costs from the beginning, as if he had been of age when it was 

commenced, 

Costs in case If he elect to abandon the action, he may obtain an order on 
he abandons. course to dismiss, on payment of costs by himself, or he 

may refrain from taking any step at all He cannot make the 

next friend pay the costs, unless the action w^as an improper 

one. If he refrain from taking any steps, the defendant may 
move to dismiss the action, but he cannot make the late infant pay 
the costs, even though the next friend is dead, so that no order can 
be made against him. ’’(79) 

The repudiation by the minor, when made, relates back to the 
beginning of the action, (80) 

Bighii of soli- When the infant on attaining full age adopts the proceedings, 

iofaoradopts^^® Solicitor is entitled to a charge on his estate for the costs of 
proceedings"- them. (81) 

.,:.'noste..: ■ . . .. ' .• v ' .. : ' ' ; .... -- '' . , ' ' ,\ ; y,y:.::^'\:::.,.'''.\\.:'-..::y'yyy';:^:v:;^^^^ 

(74) Code of Civil Procedure (Act; V of 1908), 0. XXXII, r. 13. 

_ (76) Code of Civil Prooedure (Aot V of 1908), 0, XXXII, r, 14, 

{'!6)Brownv.Weather'head,iB.a.m. But tha nexUriand is dowwtts JiMs, till 
it is shown that the infant is of aga ; Alrmck v, Moore, SS L.R. It. 90. 

(77) Biigh v. Tredgett, S Da. a. & S. 74 ; Dan. Oh. Pt. 114. 

(78) Aj20?l, 4 Madd. 461. 

(79) Turner v. Turner, 2 Stra, 708 ; Ld. Rad. PI. 26, n. (J) ; Simpaon on Infanta, 
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But where he repudiates the proceedings, the solicitor has no 
lien for his costs on deeds brought into Court in the proceedings.fs^) 

Unless otherwise ordered by the Court, a next friend shall not Betirement o£ 

^ , . . . . , n nexi fnena-*"* 

retire without first procuring a fit person to be put m ms place and costs, . 

giving security for the costs already incurred. The application for 

the appointment of a new next friend shall be supported, by an - 

affidavit showing the fitness of the person proposed, and also that 

he has no interest adverse to that of the minor. 

■ According to the practice of Courts in England, a next friend 
cannot retire without showing that it is for the benefit of the infant 
that another next friend should be substituted for and that 

his proposed successor is a fit and proper person and is not interested 
in the subject of the proceedings and he must give security for 
the costs up to his retirement if required to do 

The Code of Civil Procedure provides as folIow’s : — Where Eemoval of 
the interest of the next friend of a minor is adverse to that of 
minor or where he is so connected with a defendant whose interest 
is adverse to that of the minor as to make it unlikely that the 
minor’s interest will be properly protected by him, or where he 
does not do his duty, or, during the pendency of the suit, ceases to 
reside within British India, or for any other sufficient cause, appli- 
cation may be made on behalf of the minor or by a defendant for 
his removal; and the Court, if satisfied of the sufficiency of the 
cause assigned, may order the next friend to be removed accord- 
ingly, and make such other order as to costs as it thinks fit. 

Where the next friend is not a guardian appointed or declared by 
an authority competent in his behalf, and an application is made 
by a guardian so appointed or declared, who desires to be himself 
appointed in the place of the next friend, the Court shall remove 
the next friend unless it considers, for reasons to be recorded by 
it, that the guardian ought not to be appointed the next friend of 
the minor, and shall thereupon appoint the applicant to be next 

{821 Dunn y. Dunn, (1855), 7 De G.M. & G. 25, C.A, 

(83) Civil Procedure Code (Acfe V of 1908), O. XXXII, r. 8. 

(84) Melling v. Melling, fl819) 4 Madd, 261. 

(85) Earrison v. Harrkon, (1842) 5 Beav, 130. 

(86) Witts V. GamphsU, (1806) 12 Ves. 493 ; Davenport v. Davenporti (1822) I Bim. 

& St5, 101, If this is aot done the new next fdend will be responsible for tlie oosts 
previous lo bis appointoent iBligh v. Tredgett, jl851) 5 De G, & 8m. 74) ; Hals* ' 

buryV'Laws of England, ’'?oI, X?II, p., 136, ' ' ' ' 
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friend in his place' upon 'such' terms, as, to the costs,,, already,, incurred 
in the suit as it thinks 

'Where the guardian for the suit desires ,tO: retire or; doCvS not. 
do his diit}’', or where other sufficient g,,round is made: to appear j the 
.Court may perm'it such guardian to, retire or .may„remove,hims,,and, 
may . make ,. such order as to costs as it thinks' fit. ' Where, the 
guardian for' the ■ suit retires,' .dies ..or is , removed ■ by , the O.ourt 
.during the pendency of the' suit, the Court shall appoint a ,!2.ew' 
guardian in his placed^^) 

The costs of an infant defendant, who has been made a party 
to the proceedings without any action or fault on his part, will be 
ordered to he provided for or paid by the plaintiff, who, how- 
ever, in a proper case, may be allowed to add them to his own 

costs of the proceedings. (^0) 

The Guardians and Wa.rds Act provides that the costs of any 
proceeding under the Guardians and Wards Act, including the costs 
of maintaining a guardian or other person in the civil jail, are, 
subject to any rules made by the High Court under that Act, in 
the discretion of the Court in which the proceeding is had.’'(®^^ 

A ward on attaining majority, a new guardian in the name of 
the ward, or the ward’s representative on the death of the ward, 
may by suit require a guardian (^2) to account for his dealings with 
the property and to deliver such, property as may belong to the 
ward, and such money as upon the taking of the accounts by the 
Court may be found to be due to Courts have a discre- 

tion in allotting the costs of such suits and must be guided by the 
circumstance of each case, bearing in mind the rule that the person 
responsible for the litigation is ordinarily liable for the costs of his 

(87) Code of Civil Procedure (Acfe V of 1908), 0. XXXII, r, 9. 

<88) Code of Civil Procedure (Act V of 1908), 0. XXXII, r. II. This may be done 
now. This rule is not, so far as regards payment of costs, applicable to any person 
appointed to act as guardian ad litem without his previous consent. Jadow Mulji v. 
Ohhagan Raicliand, 6B. 806. 

(89) Goldsmith v. Eussellf (1866) SDe. G.M, & G. 547, 556 ; Fraser v. Thompsofif 
(1869) 4 De G, & J. 659, 663, O.A. ; Short v. Bidge, (1876) W.N. 47, 48. 

(90) Fraser v, Thompson, supra (1859) 4 Da G. & J. 659, 663, G.A, 

(91) Aot YXII of 1890, S, 49, c/. Act XIV of 1882, Ss. 2XS to 222* Where the 
Court has made no order a suit will not He for the costs of proceedings under the Act ; 
see Kabir v. Mahadu, 2 B. 360, 

(92) See Trevelyan on Minors, Srd Ed., 1906, Oh. XIX, p. 212, note 6, 

(93) As to the remedy against the representative of the guardian, see Trevelyan on 
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opponent ; blit in, a suit cf^ tMs 'nature' a 'reasonable mo^de of 'dealing 
with the costs, migM oM^ be to make the' guardian liable' for 

the costs incurred up to and including the ' interlocutory . decree ■ 
which makes the order for an account, in cases where he had 
refused or iinreasonably , neglected or delayed to render a proper 
account to , his ward. In ' other cases he might be allowed such : ■ / ; 
costs, ^ 

The costs of taking the aecounts by the Court and of the final 
decree, if any, might in many cases depend upon the result of the ' ■ 
accounts. 

A guardian would ordinarily obtain the costs of an unsuccessful 
suit against him.t^^) 

Where both parties are to blame for the litigation or in the 
conduct of it, the Court may reasonably require each party to pay 
their own. costs, but in the absence of misconduct a guardian, like 
any other trustee, is entitled to his costs, charges and expenses, out 

of the. ward*s estate 

No petition presented by a minor under the Indian Divorce Costs in su«ts 
Act can be filed until the next friend has undertaken in writing to divorce, 
be answerable for costs. Such undertaking must be filed in Court, 
and the next friend is thereupon liable in the same manner and to 
the same extent as if he were a plaintiff in an ordinary suit.l*^^^ 

An action brought to recover costs of proceedings held under Costs oi pro- 
Act XX of 1864 is not maintainable when the Court, before which 4ct 

such proceedings were taken, has made no order as to the payment 
of such costs. 

Where the widow of a deceased proprietor, as the guardian of Coets of appii- 
his minor son, put in a petition for a certificate under Act XL of tificSe *nnder 
1858, in which she represented that she was in possession of the 
whole of the deceased’s property, specifying a particular pergiinnah 
and its appurtenances — Held that, though she did not expressly ask 

(9i} See Trevelyan on Minors, 3rd Ed., 1906, p. 216. Either from the piaintiS or 
if the ward be suing by next friend, from the next friend, or out of the ward^s estate. 

{95} See Trevelyan on Minors, 3rd Ed., 1906, p. 216. 

<96) Ibid, 

(97) Trevelyan on Minors, 3rd Ed., 1906, pp. 216, 217, 

(98) Aot IV of 1869, S. 49 ; Trevelyan on Minors, 3rd Ed,, 1906, p, 298. 

(99) £abir mlad Ramjan v. M^hadu Valad Shmajh 2 B, 360 (referred to in 
MakramDas v. Ajudhia, 8 A, 452 (461) j Mating Gyi v. Lu Pe, 3 li.B.B. 120; 

Kumarappa Ohstty v. Nga Pyu U.B E. (1905) 2Qd Qr., C.P.C., p. 21 ; distiDgulshed in 
Palneappa Ghetiy v. Maung Shwe 1904, 1st Qr, O.P.O,, p. 4), 
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for a certificate to' manage 'the'- particular ' pergusnala./m 
^'"petition .so ."worded 'as to 'obtain, -and 'had, the effect of' obtaining,.. 
,v,'' a .cert^ of that tenor, she. must be held ,!iad)ie for. the costs of 
.. .:■ party entitled to object ’to the grant,. .of such, a certificate, and 
:,:v,,appe'almg. 

,;Cosfe;'ol'. The ' necessary ' expenses of a suit or prosecution ' .brought 

'gariSoesity/Bgain^ a minor, or presented on his behalf .fG,r the ;reco¥e.ry .or 
.preseryation of his estate, or for the .protection of his person ..is, a 
necessity sufficient to justify a sale or charge. 

Necessary legal expenses incurre.d either by .the minor, or., on 
his behalf can be recovered from his estate in a suit against him as 
necessaries. h02) 

A solicitor cannot recover the costs of litigation incurred by 
the next friend of a minor on his behalf from the quondam minor, 
who, on coming of age, repudiates the proceedings, there being no 
relation of contract between them. Held that even assuming that 
the legal proceedings were in the nature of necessaries, the next 
friend is the person responsible to the solicitor, 

Appointment A next friend or guardian for the suit can appoint an attorney 
of attorney. pleader to act for the minor. 

(100) Feda Hoossein v. Eame Khajoorunnissa, 9 W,B. 459. 

(101) Gtmga Per shad V, Phool Singh, 10 W.R. 106-10 B.L.E. note to p. S68. 
In considering as to what are necessaries “ the surrounding circumstances of each parti- 
cular case” furnish the only means for the solution of the question. The term ** occas* 
saries ” primarily implies only suitable food, drink, clothing, lodging, instiuction, and 
education for the minor in accordance with his position in life and his fortune, and 
articles purely of ornament and luxury would not be included in the term. (Peters y. 
Fleming, (1S40) 6IvI, & W. 46.) In .some oases special circumstances might bring under 
the term “necessaries” expenses which generally could not be considered as such. 

(102) See Trevelyan on Minors, 3rd Ed., 1906, Chap. 2, p, 21 ; Sham Charan Mai 

V. Ghowdhry Dahya Smgh Pahraj, 21 0, 872 ; WatMns v. DMmnoOi 7 0, 140 — 8 O.L* 

R. 43 ; Helps v, Clayton, 10 Jar, N.8. 1184; Collins v. Brock, (1860) 5 H. & 700 at 

p. 708. 

(103) Branson v. Appasasni, 17 M. 267, distinguishing Watkins v. Dhunnoo, 1 0. 
140 and referred to in Vmhaia Vijaya Qopalaraju v. Timmayya Pmiuln^ 22 M. 314 
(316). 

(104) A next friend is allowed, as of course, to change from one attorney to another, 
Binen&ra Nath Duti v. Wilson, 28 0. 264; 5 C.W.N. 434 ; Bam Ohunder Boyv> Poorno 
Ohunder Boy, 4 O.W.H. 175 (notes) ; Sarai Chunder Dawn y. Eristo Dlmie Daton, 5 0, 

W. N, 83 (notes) ; Brown v. Brown, (1849) 11 Baav. 662. There is no reason why a next 

friend should he in this respect in a position different from that of an ordinary suitor. 
As no order of the Court is necessary in the case of a change of pleader, there seems to 
be nothing to preysnt a next iriend; changing his pleader wheneyer he likes, The in- 
terests of a minor would su^er if a next friend was compelled to employ m attorney of 
.wh'0in'''':he'.:disapfr.Q?ed'f' " ^ ' 
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TJie death or removal of the next friend or guardian for the 
suit does not^ of itself^ discharge the attorney or plead 

Unless he relieves himself from liability by special agrees Costs of 
ments a next friend or guardian for the suit is liable in the first 
instance for the costs incurred by the attorney Or pleader employed 
by 

An' 'attorney acting on behalf of a minor has a lien for his costs 
on sums recovered in the suit or proceeding.f^o^) te! ^ 

The power of the next friend, or the solicitor employed by, 
him, to recover costs from the infant is aided by the lien the latter 
has on a fund realized in a cause for costs in that cause 

**By the English Attorneys and Solicitors Act, 1860,1^10) a 
solicitor employed to prosecute or defend a suit or matter may have 
a charge, for his costs on the property recovered or preserved, and 
after a declaration of charge, he has a charge upon and against and, 
a right to payment out of the property, of whatsoever nature it may 
be. It was considered by Stuart, V.C., that a solicitor could not 
be ** employed by an infant within the meaning of the Act (211) 
but this view is incorrect.(i^^l If the infant adopt the suit after ' 
attaining twenty-one, the lien may be enforced against , him 
then Uia) If he repudiate the suit, the solicitor has no lien on deeds ■ ^ 



(105) See Krishna Viiaya PmJiapa Naicher v. Marudanayagam Fillai, 15 M. 135 i 
Tffevelyan. oe Minors, Srd Ed., 1906, pp. 326 & 310, 


(106) Badhanath Boss v. Suttoprosono Ghoset 2 Ind, 3m, N.S. 269. 

‘ (1071 Tba attorney cannot sue the minor or hia representatives because the oonfemot 
is made by the next friend. Bee Eadhanaih Bose v, SuUoproBono Ghose, 2 Ind. Jur. 
H,8. 269 ; Jaynarain Bose v. Mohesh Ghunder Moonsheei Ben. B.D.A. 1858, p. 1216 ; 
Branson v, Appasami, 17 M. 257. In Steed v. PreecOt (1874) Ii.B. 18 Eq. 192 at p, 196, 
Jessell, M.R., says ; “ An infant has no costs ; the costs incurred 00 his behalf In a suit 
are the costs of his guardian or next frieud,^^ In Waihins v. Dhmnoo^ 7 O. .140=8 O.Ili. 
R, 433, a decree %gainst the minor’s estate was made at the suit of the attorney* ' 

(108) Priichard v. Boberts, (1873)' E-B. - 17 Eq. -222 ; .Badhanath Bose v*'8uUopro- 
som Ghos 0 i % Ind.' Jur, tN.S.) 269. Bqq Devhabai Jeffersofit (1886) 10 B, 248, Act IX 
of 1872, S. 171. ■ 

(109) Biaims 7 , Maddox^ Mos. 319 ; Pritcha'^d v, Roberts, 17 Eq, 222, 

(110) St* 23 and 24 Viot„ 0. 127,8 , '28. ’ ' . 

(111) Bouser v, Bradshaw, 30 L.J. Oh. 169. 

(112) Be Keamt 12 Eq, 115, 123 ; BaiU v. Bnite, 18 Bq., 497 1 Greer ^omg,M 

C,D. 546. ^ 

(118) Bomer v* Bradsham, 4 260 ; Bails v. Batle, 13 Eq, 497^ 
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belonging to the infant, which were deposited by the defendant for 
inspection in the suit.”(ii^i 

Seoutity lot The words “ such plaintiff ■' in the 2nd paragraph of S. 380, 
Civ. Pro, Code, cannot be construed as applying to an infant plaint- 
iff’s next friend. In the case of infant plaintiffs, unless the circum- 
stances are exceptional, they cannot be required to give security for 
COStS.illS) 

Court ol : If in any suit any Civil Court shall decree any costs against the 

©*Oosts next friend or guardian for the suit of the ward, the Court of 
Wards Oi6) shall cause such costs to be paid out of any property of 
the ward which, for the time being, may be in its hands. 

(ii) Expanses “ Collectors are authorized to incur all ordinary charges inci- 
dental to the conduct of suits instituted or defended by them at their 
of Watas. own instance or in anticipation of sanction or with the approval of 
the Court of Wards, provided there is provision in the Budget, 
or the charge can be met by transfer from another head. When 
the cost cannot be so met, or when any extraordinary charges have 
to be incurred, the sanction of the Court must be obtained. A 


(114) Bunn V. Dunn^ 1 Ba G.M, & G. 25 ; Simson on Infants, 2nd Ed., p. 485. 
For oases where property was held to be “ reoofered or preserved ” within the meaning 
o! the Act, and for the whole subject of solicitor’s lien, see Twynam v. Porter, 11 Eq. 
181; Be Fiddey, 7 Ch. 773; Pinkertons. Easton, 16 Eg. 490; Foxon s, Qascoigne, 
9 Oh. 654 ; Dan. Gh. Pr., o. 37, S. 1 ; Oordery on Bolioitors, 2nd Ed,, oh. xii. 

(115) Mani Bais.Lodd ^ovind Doss, 18 M.L.J, 155 (156). The Court, White, 
C.J., and Wallis, J., said in the course of the judgment -“In this case an order has 
been made requiring* the nest friend of a female infant plaintiff to give security for the 
costs of the suit. It is not contended that the order can be supported unless there la 
jurisdiction to make the order under S. 380 of the Code of Civil Procedure. We do not 
think the words “ such plaintiff ” in the second paragraph of the section can be con- 
strued as applying to the infant plaintiff’s next friend, and there is no evidence in the 
present case that the plaintiff does not possess sufficient Immoveable property within 
British India, Assuming, however, that the Court would have jurisdiction to make 
the order if satisfied that the next friend ‘^did not possess sufficient immoveable pro- 
perty,” we are of opinion that the order should not have been m%de in the present 
case. We agree with the decision in Bai Porebai v. Bevji Meghji, 23 B. 100. We do 
not think the eiroumstanoes of the present case are of so exceptional a character as to 
warrant the making of the order.'* Mani Bai v. Lodd Govind Doss, 18 M.LJ. 155 at 

(116) Gourt of Wards Buies, 8, 1, r, 8. The Commissioner can also sanction the 
payment of any damages which may be decreed against the ward, Trevelyan on Minors, 
3rd Ed», 1906. pp. 309, 312, 486, 496, 497. Mad. Act I of 1902, S. 50 (1) ; Bom, Act I of 

(117) Trevelyan on Minors, 3rd Ed., 1906, pp. 424 & 492. Buie (5) In 0. XX, 
p, 216, of the Madras Board of Bevanue, - 


xj '' . COSTS SPECIAri CASES. , ■ SIS 

memorandiim showiBg the charges’ .mciirred by Collectors mnder , 
this aiithority imder' the' several heads^ ’ such as stamp 'duty, process 
feeSj pleader’s fees, etc. j should accompany the monthly accounts 
current, a certificate being added to the effect that no extraordinary 
charges requiring the Court’s sanction have' been included therein.” 

In regard to pleaders’ fees. Collectors must make the best (lii) FleaSers' 
'terms they can, but should try as a rale not to pay more than the Q^^agaiasi 
regalatioii fees in all ordinary cases and bargain for a consolidated 
sum , when a number of exactly siniilar cases, of which only one has ' 
to be argued, has to be dealt with. Collectors are at the same time , 
granted ' a discretionary authority to allow fees to pleaders not 
exceeding Es. 25 in each case where the regulation fees are less ' 
than that amount, if the circumstances of the case render a higher 
fee, necessary. ”Cii8) 

In Small Cause cases, pleaders’ fees should ordinarily be paid 
at the rate of Es. 5 and a minimum of Ee. 1, half fees only being 
allowed in cases decided withdrawn, or compromised at the 

commencement.C^^S) 

The Code of Civil Procedure (120) provides that the provisions AppMoatioo " 
contained in rr. 1 to 14, go far as they are applicable, shall guies relating 
extend to persons adjudged to be of unsound mind and to persons 
who though not so adjudged are found by the Court on inquiry, by assotmd 
reason of unsoundness of mind or mental infirmity, to be incapable 
of protecting their interests when suing or being sued.” 

Eiile 16 of 0. XXXII of the same Code fiss) provides as follows : , Saying for : 
'^Nothing in this Order shall apply to a Sovereign Prince or oriels. 
Billing Chief suing or being sued in the name of his State, or being 
sued by direction of the Governor General in Council or a Local 
Government in the name of an agent or in any other name, or 
shall be construed to affect or in any way derogate from the provi« 
sions of any local law for the time being in force relating to 
by or against minors or by or against lunatics or other persons of 
nnsound mind.” 


(118) Trevelyan on Minors, 3rd Ed., 1906, p. 492. Kule S of tlie Sfeanding Orders 

of the Madras Board of Revenue, O. XX, p, 216. ' ■ 

(119) {Ibid), Trevelyan on Minors, 3rd Ed,, 1906, p. 492. 

(120) Act Y of 1908. 

(121) Of 0. XXXIl whioh rules are specially applicable to minors # ■ 

(122) Oode of Civil Procedure (Act V of 1908), 0. XXXII, 15. ' ■ 

(123) 'Act Y of 1908. ' ' ' 

(124) Oode of Civil Frooedure (Act Y of 1908), 0. XXXII, r. 16. 
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Sec. 18 -Infringement. 

I» Of Copyright. 

General ral0*-”Siao!i oostjs in. diacrefeion of Oottrti, 

Coste not ganerally ordered agamsimnocenli Infringer/ 

Costs, liabililiy to, how aSeoted,. by defendant’s submiseiaii to plalnllfi's lawfn! 
demand » 

Cosis, where action falls on ground of lodaoanoy of work* 

Coats, scale of, 

JJ. Of Patents and Designs. 

■ ' . Buie as to costs where defendant submits in a patent action, 

Costs where plainfcifi ref uses reasonable ofier by defendant. 

Costs where plain tiS succeeds on some issues and fails on others. 

Costs in case of innocent purchaser of infringing goods 
Costs, if afieotad by notice of action not given. 

Costs in case of infringement of registered design. 

Costs, scale of, 

IIL Of Trade Math. 

. .. ' /B law as to costs in oases of infringement of trade-marks and trade-names, '■ 
Costs in trade-mack oases, general rule as to, 

Costs against innocent infringer. 

Costs where defendant submits to plaintifi’s legal demands. 

Goats unnecessarily incurred, 

Costs where successful defendant is guilty of improper conduct. 

Costs where both parties are at fault. 

Costs against infant. 

Costs, Hen as to--“Priority of wharfinger’s costs. 


Infringement (I) Of Copyright. 

Sue h'oostTln parties in any proceedings in respect of the 

disoietion of infringement of copyright are in the absolute discretion of the 
Oourt.W 


|i) See The English Copyright Act, 1911, S. 6, sub-S. 2, On the subject-matter 
of this section see Kerr on Injunctions, 6th Ed., 1914, pp. 418, 419 ; Seton on Judg- 
ments and Orders, 6th Ed., 1901, Vol. I, 1901, p. 258 ; Enoyolop^iia of the Laws of 
England, Sod Ed., Vol. Ill, Heading "Copyright ”, Yearly Practice, 1914, Notes under 
0. LXV, r. 1, p. 1080. The following authorities relating to the law of Copyright may 
also be consulted Maugham (1828) ; Lowndes (History) (1840) ; Turner (1851) ; Blaine 
(Artistic) (1853) ; Eraser (1860) ; Underdown (1863) ; Marshall (1863) ; Ghappel and 
Shoard 11863) \ Phillips (1863) ; Ooryton (Dramatic) (1873) ; Purday (1877) ; Maofie 
(1879) ; Jerrold (1881) ; Shortt (Literature and Art), 2nd Ed., (1884) ; Cutler (Musical 
and Dramatic) (1890); Bawes (1891); Oopinger on Copyright, 4th Ed., (1904) by 
Eston ; Sorutton on Copyright, 4th Ed-, (1903) ; Briggs (International) (1906) ; and the 
American Works of Law, (1866) Whitman, (1871), 
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A plaintiff whose copyright is invaded is prima fame Bntiiled .. 

Ig an iniiiEction with costSjl^) biit^ as costs are in the discretion' 
of the Court the plaintiff maybe deprived of his costs if he has. 
acted unreasonably, 

The plaintiff is not bounds as a general rule, to give notice toCosiJs not 
the defendant before serving him with the writ in the and ordered 

it is immaterial that the defendant may have innocently ffnooeni 

the copyright 'But an innocent infringer will not necessarily beiBfrfDger, 
ordered to pay costs 


If the defendant do not, after in|uoGtion obtained, offer to pay. Costs, iiabir 
the costs, and to give the plaintiff all the other relief to which he 
entitled, the plaintiff may bring the suit to a hearing, and will be 
entitled to the costs of the suit, although at the hearing he may piaintil!*a 


waive his right to the other relief, 


lawful de<" 
maQd« 


But if the defendant offers to submit to the injunction with 


costs, and to give the plaintiff all the relief to which he is entitled, 
the Court will not give the plaintiff his costs of the subsequent pro- 
secution of the suit to the hearing, .and may order him to pay 


the defendant’s costs. 


In a case where an action for infringement failed on the ground Oost-s, where 
of the indecency of the work, and the defendant had repeated the 
indecent passages in his own work, the action was dismissed with- 
out costs. 


(2) Cooper V. WhiUinghmn, 15 C,D., p. 507 ; 49 Ij.J, Oh. 52 ; Weath&fhn^ S Som ?, 
International Horse Agency Co., (1910) 2 Oh., p. 305 ; 79 L J. Oh., p. 613. 

(3) Diokv. Broohs, 16 C.D. 41 ; 49 L.J. Oh. 812; Walter v, Steinkopff, (1892) 
e Oh. 489 ; 61 LJ. Oh. 521 ; HanUtaengl v. Smith, (1905) I Oh. 528 ; 74 hJ. Oh. 304 
(Damages); meBurberrys v, TFos^M^son, (1906) 23 R P.0.14 1. 

(4) Goodhari v, Hyett, 25 O.D. 182 ; Wittman v, Oppenheim, 27 O.D. 260, 268; 
54 L.J. Oh. 56 ; see Bwherrys v, Watkinson, (1906) 23 R.P.C. 141 ; Wemgarten f . 
Bapr, (1905) 92 L.T., p. 513 ; 22 R.P.C., p. 360. 

.. (5) Wiitmann V. Oppenheim, 27 O.D. 260.; 64 L'J'. Oh,' 56 ; Weatherby d Sons 'v. 
Mernatioml Borse Agency Co., (1910) 2 Oh. p. 305 ; 79D.J. Ch., p. 613, 

;{6) Awmcm Tobacco Co, v. Guest, (1892) 1 Oh. 630; 61 L.J. Ch. 242 (Trader 
mMk) I Baufsiaengl V. Smith, (1905) I Ch, 528 ; 74 L.J, Gh. 304 ; Burberrysv, Wai- 
(1306) 23 R.P.O. 141 (passiDg off|. 

(7) Bee Kerr on InjuoetioBs, 6iih Ed., 1914, p, 387. 

(8) (Ibid), 

(9) See Feites'^, Williams, (1908) 25 B.P.O. 511; Slazengerv, Spalding, (1910) 
1 Oh. 261; 79 L.J. Ch. 122. 

(10) Baschet v, London Illusimied Standard Co,, (1900) I Oh, 73 ; 69 LJ, Oh. 35. 



Costs, aoale 
of,:. 


BulO' as to 
costs wliete 
defeadant 
submits ia a 
patent action 


Costs wbese 

piaIntiiS 

refuses 

reasonable 

ofier by 

defendant, 
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,;;VWto^ for :alleged mfringement of , copyright , is 

dismissed with costs/’ the costs are to he taxed ia the ordi- 
nary 'way as between p9.rty and party, 

III) Of Patents and Designs. 

‘'"'If the defendant offers to submit to an injunctionj or promises 
■no longer to infringe, it will depend upon circumstances whether 
he will be ordered to pay the costs incurred subsequently to his 
submission. The real point is whether the plaintiff must go on with: 
liis proceedings, or whether he is already sufficiently protected by' 
the surrender of his opponent.” 

The plaintiff is generally entitled to go on, if there be any 
doubt, at any rate until he has obtained his injuiiction or if the 
defendant offers unreasonable conditions, as that the order should 
not be advertised, but the Court will use its discretion on the 
facts of each case. 

A plaintiff must not act' unreasonably, and if he refuses a 
reasonable offer, although an injunction is granted, no costs may be 
given. 

Where the defendant did not dispute the plaintiffs patent, 
and had never used the machine (which he had purchased and which 
infringed the plaintiff’s patent), and did not intend to use it, and 
undertook not to use it, and the plaintiff would not accept this or 


(11) Avery Wood, (1891) 3 Oh, 115, C«A.; Seton on Judgments and Orders, 6th 
Ed., 1901, Vol. I, p. 258. 

(12) Upmannv. Elkan, 7 Oh. 130; 41 L J. Gh, 246; Proctor v- Bayley, 42 C.D, 
390 ; 59 L.J. Oh- 12 ; Wernor Motors Go, v. Gamage S Go,, (1904) 1 Oh., pp, 267, 263 ; 
73 L.J. Cb. 2685 see Gill v. Philips, (1912) 29 R.P.G. 397. On the subject-matter of 
this section, see Encyclopaedia of the Laws of England, 2nd Ed., Vol. X, pp. 614 — 617 ; 
Morgan and wuctzburg pp. 245—247 ; Kerr on injunctions, 6th Ed., 1914, pp. S64— 
357 ; Yearly Practice, 1914, Notes under 0. LXV, r. 1, pp. 1095—1096; Annual 
Practice, Notes under O. LXV, r. 1. The following works relating to this branch of law 
may also be generally referred to Edmonds on Patents, 2nd Ed , 1897 ; Cunningham 
on Patents; Frost on Patents, 1908, Vol. I, pp. 511—513; Fulton on Patents, Trad© 
Marks and Designs, 3rd Ed., 1905 : Lawson on the Patents, etc.; Acts, Srd Ed., 1898 ; 
Wallace and Williamson’s Letters Patent for Inventions, 1900 ; Tyrrell on Letters 
Patent, 4th Ed,, 1906; Webster’s Patent Oases; Hindmaroh on Patents : Higgin’s 
Digest of the Law of Patents ; Robinson on Patents (American Law) ; Gordon on 
Monopolies by Patents. 

(13) Eenry Clay v. Godfrey Phillips, (1910) 27 E.P.G. 508. 

(14) Golbum V, Rims, 2 Ha. 543 ; 12 L.J. Oh, 388 ; 62 B.R. 225 ; Nunn v. D^Alhu- 
querqm, 34 Beav. 695 ; Jenkins y. Hope, (1896) 1 Oh. 280 ; 65 L.J. Ob. 249. 

(15) Nunn v, sD' Albuquerque, 34 Beay, 5955 Burherrys v. Watkinson, (1906) 

'23,R.P.O;i41,""" ' 
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any other undertaking, on the nndertaking being given to the Court, 
the motion for an injunction was dismissed with costs. 

So also, where the defendant before the motion for an inf tine- 
tion, offered the plaintiff an unconditional undertaking' not to 
infringe, and that the motion should be treated as the trial of the 
action, and the plaintiff refused the defendant's offer, the motion 
was dismissed with costs. 

Where a party is successful on some is'sues and fails on others, Costs where 

... . . plaintiff 

the more common practice m patent actions is to apportion me snoceeas on 

costs; or, as often happens, no general costs of the action 

given otbers. 

Where the plaintiff comes to enforce a legal right, and there Costs in case 

has been no misconduct on his part, the Court will not deprive the 

plaintiff of his costs. h9) But this does not mean that every, ^“^wogiDg. 

' ' . goo5s. 

cent purchaser of a small quantity of infringing goods incurs a 
liability to pay the costs of an action to restrain the infringement of 
the patent. W The case is, however, different where the quantity,, 
of goods purchased is large, that' is, large enough to justify the 
plaintiffs in suspecting that the goods were intended for distribution 
and not for personal 

“ As a general rule a plaintiff is entitled to issue his writ with- Costjs if 
out notice to the defendant, and after that the only offer which the 
defendant can properly make is to submit to an injunction and to nol 

^ « gifcn* 

pay the costs '’.122) 

Where the defendant innocently sold the plaintiff's articles as 
being of Ms own manufacture, but only did so on one occasion, and 

(16) Lyon v, Newcastle Corporation, 11 B.P.C. 218 s and see Jenldns 7. Hope, (1896) 

1 :0ii.;280 ; 65 LJ. 011, 249. 

(17) Spaul^, Monopole Cycle Co„ (1906) 23 B,P.C. 64T ; see v, PMlUps^ (1912) 

.29.'R.P.a 397. ■■ , 

' ; ;(18) SeeiJef .Bowen, Ii.J., in Badische, etc and Co, 7. Lminstien^ (1885) 29 Oil. B. 
alf..419'; see, .also, hi re Qeipel's JPatent, (IdOi) 1 Oh. 239, as to the diaoretion ,ol fehe ,,, 

Judge and" the apporliioiimenfe of .costs, bj the Court of appeal in Patent actions, see; , 

I?® ra (1904) I Oh. 239. 

(19) Cooper v. WMt£m{;fham, 15 O.D, 501 ; 49 L.J. Oh. 752; Upmann r* Powfcr, 

24 G,D. 23l; 62 L.J, Ch, 946; but see Walter r. Steinkopft, (1892) 3 Ch„ p. SOO.; 

61L.J.Ch. 62L. ' • ' 

(20) American Tobacco Co, y. Cziesi, (1892)1 Oh. 630 ; 61 L.J. Gh. 242 ; Leaky 7. 

GlovefilQ E.P.Q. 141 ; Burberrys 7. Watkinson^ (1906) 23 R.P.O. 141, 

(21) JJpmann 7. Forester ^ 24 G.D. 231 ; 62 L.J. Oh, 946, 

(22) Wittmannv, Oppmkem, 27 O.D. 260, 268 ; 64 LJ, Oh* 66 J but see Bwberrp 
V, Watkmon, (1906) 23 B.F.O. 141, as to giving notice. 
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the plaintiff commenced proceedings for an injonction without 
giving the defendant warning or asking for an undertaking not to 
repeat the act, the motion for an injunction was dismissed, no order 
being made as to costs.<28) 

costs of an action for the infringement of a registered 
meot oi design follow the event, subject however to the discretion of the 


registered 


Costs, scale 
of.' 


English law 
as to costs 
in oases o! 
miriogemenfc 
of trademarks 
and trade- 
names. 


Costs in 
trademark 
oases, general 
rule as to. 


Coni: t as in other aGtioiis.(24) 

Where a plaintiff has obtained a certificate of the Yalidily of 
the' copyright in his design, in any subsequent action for infringe*- 
ment in which he obtains judgment he will be entitled to his full 
costs, charges and expenses. as between solicitor and client, unless 
the Court otherwise directs/n25) 

(iii) Of Trade Mark. 

Subject to S. 46 of the Trade Marks Act, 1905 (which pro- 
vides that the owner of a registered trademark certified to be valid, 
shall have his full costs, charges and expenses as between solicitor 
and client in any subsequent legal proceeding in which the validity 
of the trademark comes in question, unless the Court in such subse- 
quent proceeding certifies that he ought not to have the same) ' the 
costs of an action for infringement follow the event, subject however 
to the discretion of the Court, as in any other action. 

Where a plaintiff comes to enforce a legal right, and there has 
been no misconduct on his part, no omission or neglect which would 
induce the Court to deprive him of his costs, the Court has no dis-, 
cretion, and cannot take away the plaintiff’s right to costs. To 
entitle him to costs, the plaintiff is not bound to give notice before 
commencing proceedings. (27) 


(23) V, (1906) 23 R.P.0. 141, 

(24) Kerr on Injunotions, Sth Ed., 1914, pp. 386* 387, 427« 

(25) 7 Edw* 7, c. 29, Bs. 35, 61, 

(26) Millington v. ffox, 3 M. & 0, 338 ; 46 R.R. '271 ; Burgess Hills, 26 Beav. 
244 ; 28 LJ. Oh. 356; Edelston v. Edelsion, 1 De G.J. & .S. 185, 204 ; Haw v. EranUSi 
15 Ij.J. Ck. 122? McAndrew v* Bassett, 4 De. G.J. & S. 380, 387 ; 10 L.T, 66. 
regEird to tlie subjeetfinafeter of this eeotion, referenoe.may also be made to tlie following. 

■ worksi—Enoyoiopffidla of tbe Laws, of-. England, VoL' XIY, Heading. ** T«de ' M.ark” 
Kerly, 3rd Ed., by Kerly and Xrnderhay (1908) pp, 458 to 467 ; Kerly’s and Hnclerhay's 
Trade Marks Act (1905); 86baatian,.4fch Ed., 1897, Sebastian’s Trade Marks Aofc (1905) ; 
Erost on Patents, Yol. I, pp. 511—613 ; Yearly Praotio8,,1914rNofees under'O. LXY,^ 
pp. '1'095,: ■ ' 1096, also .'Notes .under 0. . LIII-'A i Annual Praotioe,, Notes under 0,* LXY, ' 
:r, I'lKerr^on Injuno^ -1914, pp. , 386, 387';' Marshal .:on^:^0 Y* . '14=' ■ 

Morgan and Wurtaburg pp, 99, 123. 

(27) Gooper v. Whittingham, (1880) 15 Oh.D. 601; Goodharty, EyeU, H883) 26 Oh. 
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There then are cases in which even innocent infringers of Costs^agaiasi 
trademarks or registered designs have been ordered, to pay costs 
But where there had . been an innocent dealing with a small quan- 
tity of goods which turned out to be an infringement of the plaintiff’s 
trademark^ and defendant submitted to an iDjiinctioDj the Court 
refused to order him to pay costs.^^S) 

■ This was a motion to restrain the defendant^ who was the 
proprietor of the Bw^oOf^rc'wrj/j from selling any further copies 
of his newspaper containing verbatim re-prints of two articles, 
called A Troubled Night,” and How I lost the County,” pub- 
lished in the Belgravia Annual and Belgravia Magazine, of which 
the plaintiff was proprietor. The plaintiffs had been in the habit 
for many years of sending their Magazine and Annual to the' 

Bristol Mercury for review. The defendants alleged that 'they had 
been in the habit of acting in a similar manner for many years, and ' 
it was a general custom, of provincial newspapers to make,, such 
.extracts from magazines sent them, and that, in fact, . they were 
eent to him for that purpose. Bacon, V. C., . said , in' , the course of, , ' 

.the' judgment :—'M must grant an injunction against the .defendant,,,,;, ',' 
since he has done acts which the 'plaintiff may, legally co,mplai'n„ oi '.,. " 

'A lawful use for reviewing is right, an unlawful copying of whole 
.articles is illegal,, and the custom of trade which has been ■allege,d, ' 
would, be no justification against the law. With regard to that, an 
affidavit by the defendant as to his own knowledge on the subject ' 
would, in my opinion, have been sufficient, without all the volu- 
minous evidence which has been filed; there, must be an injunction.,, 
in the terms of the first paragraph of the prayer, inasmuch as ■' 
the defendant has acted throughout properly, and- with '6ona 
I do not think fit .to give either party their costs, of this,; applica- ' 

A man whose trademark or, tradename has , been , , taken by Coste where 
another is as a, genera! rule entitled to the .costs of obtaining an to ■ ; 
injunction to restrain a, repetition of the wrongful act. piamtiffs . 

__ -- ^ ^ " — — - demands-.. '-■- 

...:.|28) Upmmn V, Forestm\ (1888) M Gb. D, 231; Wittman Y.'Oppenheimi (1884) 

27 0b. p, 260. 

(29| dmerican Tobacco Co, v. QuesU .(1892) 1 Ob, 630 ; 61 LJ. Ob.. 242.,- 

(30) Sea Maxwell y, Som&rion^ 9 Mad. lur. 305 (Short Notes of Boglisb Cfis-js). 

(31) Gm^^dian Fire and Life Insurance Co. v, Guardian and General hmiranee 
Co., 50 LJ, Ob. 266 ; Upmann v. Fomlar, 24 Oh.D. 231 ; 52 L.J. Gb. 946, See Burgopm 
di Co. V. Burgopne Godfrey (& Co,, (1906) 22 E.P.O,, p, 171 ; Eanfsiaengl v. SmUh^ 

(1906) I Ob., p. 628 ; 74 L J. Ob. 304 (Copyright). 

66 
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If.tbe, .defenda'Qt.on being: served with ttie • writj .does not con» 
■test the him the relief to, which he is 

entitled, the plaintiff sbonld not bring the cause to a hearing. If 
he proceeds with his action and fails to obtain more _ than he was 
■offered,' he will lose his right to the costs incurred after the defend- 
ant’s offer. (^2) In such a case he may also be ordered to pay the 
costs, of the defendant. 

But if the defendant, upon notice of the plaintiff’s right and 
the fact of its violation, instead of submitting to the injunction with 
costs, contests the plaintiff’s right or refuses any of the terms to 
which the plaintiff is entitled, W or insists on conditions to which 
he is not entitled {e,g) that the order be not advertised, the cause 
may be brought to a hearing and the plaintiff’ will have the costs of 
the Biiit/’(36) ' ' 

A person having in his hands or under his control goods bear- 
ing a forged trademark is bound upon the fact being brought 
to his knowledge at once to submit to do whatever he may be 
compelled to do on an action being brought against him ; 
otherwise, however innocently the goods may have come to him he 
will be liable for the costs of an action brought by the person whose 
right is infringed for the purpose of obtaining relief, 

Where, in an action for infringement of copyright, the defend- 
ants offered an undertaking with costs not to republish the matter 
complained of, and the plaintiffs nevertheless proceeded with their 
action, they were disallowed their costs subsequent to the defend- 
ants’ offer. (38) 

(32) Millington v. Fosj, 3 M. & 0, 338 ; 45 B.R. 271 ; McAndrew v- BasutU 4 De 
G. & S. 387 ; 10 L.T. 65 ; Moet v. Guston, 33 Beav. 581 ; 10 L.T. 396 ; Nimn v, 

Albuquerque^ 34 Beav, 696 ; Hudson v. Bennett, 14 L.T. 698 ; 14 W.E. 911 ; WetU v. 
Williams, (1908) 25 EiP.O. 611 (costs of further consideration) ; Lever Bros* v. Masbro' 
Bquiiable Pioneers Society, (1912) 106 L.T. 472 ; 28 T.L.R, 294. 

(33) Bass V. Dawher, 19 L.T. p. 628 ; Jan v, Grossman, 12 B P.O. 537 (Design) ; 
Vernon v. Buchanan Plour Co,, (1906) 23 B.P.0. 17; Slasenger v. Spalding, (1910) ICh. 
261 ; 79 L.J. Oh. 122. See Lever Bros, v. Masbro' EquitahlJ Pioneers Society, (1912) 106 
L.T. 474 ; 28 T.L.B. 294. 

(34) Geary v. Norton, 1 De. G, and Sm. 9; 75 H.B, 1 ; Burgess v. Hailey, 26 Beav. 
249; Eiphins v. Plant, 16 B.P.CJ, 294; Hat Manufaciu? ers Supply Vo, v, Tomlin, 
(1906) 23 B.P.O. 413. 

(35) Henry Clay cO Co. v, Philips, (1910) 27 E.P.C. £08. 

. (36) Kerr on Injunctions, 6th Ed., 1914, p, 387. 

(37) Upmann v. Elkan, 12 'Eq, 140 ; 40 L.J. Ch. 475 ; 7 Oh. 132 ; 41 L J. Ch. 130; 
Moet V. Pickering, 8 O.D. 372 ; 47 L.J. Oh. 527. 

(38) Walter v. Bieinhopff, (1892) 3 Oh, 489 ; and see Jenkins v, Hope, (1896) i Gh. 



X.] 


COSTS m S 3 PEOIAL OASES. 


■523 


Where the defendant consents to the plaintiff obtaining an Coate ' 
order in chambers for the , relief claimed^ the plaintiff wOl 
necessarily be allowed the extra cost of bringing the matter on in 
Conrtd^^l 

Though the case for an injunction may fail, the dismissal of Oosls wltera 

the action may be without costs, if the defendant has been guilty lg 

of' improper conducti^Q) guilty of 

^ ^ , improper^ 

' But in order to be deprived of his costs the defendant's 
improper conduct must have been in connection with the subject « 
matter of the action. 


If a trader imitates another's label or trademark, even though 
the case may be one where the Court may refuse an injunction, it 
will not willingly give the defendant his costs. 


Where the Court was of opinion that both plaintiff and defend- Oosts wiiwe 
ant were deceiving the public, no costs were given. ■ are af&ult!' 

Infancy will not protect a person from being ordered to pay Costs agMnal 
the costs of a trade-mark actiond^^) infant. 


In a case where wharfingers were in possession of goods bear-^oBts, ilenaa 
ing a brand in spurious imitation of the brand of the plaintiff, itof wlaar-^^ 
was held that the plaintiff was entitled to have the brand removed, 
but that his lien on the goods for his costs, if it did exist, must be 
postponed to the wharfinger's costs.l^^l 


(39) SlazBng&r v. PigoUt 12 E.P.C. 439 (extra costs dLiBBllomd) Gandy Bell 
Manufaciwing Go^ V, Fleming^ 18 E.P.G. 276 ; Boyal Warrant Holders Association Vr 
iS'isto, (1909) 26 E P.C. 167 (extra costs allowed), 

(40) Bo%ers ■ Y. BodgerSt 22 W.R, 888 (Bog,); 31 L.T. 285-; Borlhwich v. Ths, 
Emmng..pQStt 37 G»D., p. 465 ;,57 L J. Gh, 406 ; Thorneloe v. Millt (1894) 1 Oh., p;578 ; ■ 
63 L'Jv Oli, 331 ; Warso'j^ d Som v. Warsop, (1904) 21 E.P.G. 481 (wrongful ase'of the 
word registered ”); King v, Gillard, (1905) 2 Oh. 7 ; 74- LJ. Oh, 421 ;■ OlmdiuS' AsU 
Y, hwioia Go.i (1911) 28 E.P.G. 597* 

(41) King y, GUlardi (1905) 2 Gh. 7 ; 74 L.J. Ch. 421. 

(42) Bass Bawbeft 19 Jj.T. Q21, 

(48) Estcourt v, Escouri Hop Essence Co., 10 Ch. 280 ; 44 LJ, Ch. ,223 ; Thorneke 
Y. U B.P.G. 61. 

(M) Chubb V. Griffitkss 35 Bear, m ; Woolf v. WaoiL (1899) 1 Gh. 343; 68 L.J, 
Gh. 82, 

(45) Upmann y. ElMn, 12 Eq. 140 ; : 40 L.J. Oh*. 475 ; 7 Ch. 182 i 41 LJ. Oh. 246 *| 
iio^i Y, Mckeringt 8 0,D. 372 ; 47 LJ, Gh, 527. ' , . ' 
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Sec. 19— Injunction, 

General mle as to costs of application for injunction. 

Genera! rules as to costs of motion for injunction In Ohanoery Division. 
Exceptions, to the above. ' 

Costs oHwtenm injunction, 

Effect of ordering . a motion to stand over reserving costs. 

Defendant submitting to plaintiS’s lawful damancls. 

Offer by defendant, 

Goats of action for inJuootion—Notioe, 

Costs of motion for injunction. 

Oases wbere no costs were given on either side. 


Coats unneoasaarily incurred. 

Costs of ex-parU application. 

Costs in case of breach of injunction. 


Costs of frivolous motions to commit— Such motions discouraged. 


Costs in case of dismissal of plaintiff’s suit. 


Coats of abandoned motion. 
Costs of motion— Practice, 
Costs In appeal, 

OostSs scale of, 

Taxation on higher scale® 
Oourt'fees. 


Generai rule Tjie Court has Ml iurisdiction to deal with the costs of an 
as to costs of , 

application application lor an injunction as it thinks fit on the hearing of the 
tion.°^'™°' application.fi) 


(1) Pearce V, Wycombe Bail Go., (1853) 17 Jar. 660. Do the subject-matter of this 
Section, see Seton on Judgments & Orders, 6th Ed., 1901, Vol. I, pp, 742, 748 ; 
Banieirs Chancery Practice, 7th Ed., 1901, Oh. XVIII ; Enoyolopsedia of the Daws of 
England, Heading “ Injunction Halsbury’s Laws of England, Heading “ Injunolion ”, 
Vol. XVII, pp. 287-291 ; Mew’s Digest, Vol. YII, cols. 1635-1637 ; Gordon on Costs, 
Chaps. XY and XVI, pp. 133-145 ; Morgan & Wurtzburg on Costs, pp, 43-76 ; Marshal! 
on Coats, Chap. YI, pp. 46-59; Annual Praotioe, Notes under Gs. L & DXY ; 
Yearly ''Practice, Notes under Os, L & LXY,: '■ The following works relating: to the 
subject of Injunctions may also be usefully referred to YToodroffe in Injunctions, 
2nd Ed., 1906, pp. 174, 175 Addison’s Treatise on the Law of Contracts, 9th Ed., 
1892, pp. 281-287; Ohitty’s Archbold’s Praotioe, 14th Ed., 1885, pp, 426-“43i ; 
Daniell’s Chancery Practice, 7th Ed., 1901, pp, 1327—1399 ; Bay’s Common Law 
Procedure Acts, 4th Ed., 1872; Eden on lojunotions, 1321; Fry on Speoiffc 
Performance o! Contracts. 3rd Ed., 1892, pp. 522—528 ; Gilbert’s Forum Bomanum , 
1758; Joyce on Injunctions, 1872 Kerr on Injunctions ; Pollock on Torts, 5th Ed., 
1897; Seton’s Judgments and Orders, 6th Ed,, 1901, pp. 618— 748 fSpenos on The 
Equitable Jurisdiction of the Court of Chancery, 1846 ; Story’s Equity Jurisprudence, 
2nd English Ed., 1892, pp. 570*624. 


:ij coils IN apkcuri OASES. S25 

As a general rule the Court will direct that such costs be costs 
in the cause, (2) though, if the application is improperly made, it 
will be dismissed with costs. 13) 

“ When disposing of any application for an injunction, the 
Court may give to either party the costs of the application or may . 
reserve the question of costs. 

Costs of an application ordered to_ stand over till trial, and 
costs reserved to be disposed of at the trial follow the event of the 
trial without any special direction. (5) 

If the costs are not reserved upon an interlocutory application 
and in all cases when judgment is finally delivered in the action, 
the judgment will direct by whom the costs are to be paid. (6) 

The Court has full power to give and apportion costs of every 
application and suit in any manner it thinks fit. But the general 
rule is that costs of an application or suit follow the event, and if 
the Court directs otherwise it must state its reasons in writing, 

So where a party is entitled to appeal and has obtained a 
decree he will be awarded the costs of the appeal even though it be 
a hard case.® If both parties are in the wrong, no costs will be 
given to either side.” 19) 

In the Chancery Division, no direction is given by the Court General rules 
concerning the costs of a motion for injunction. The following motion 
general rules have been laid down G®): — (1) “ The party making 

^ ■' 

(2) Maitland V* Bachhouse, (3848) 17 Ch. 121, 127 ; see Coles v, ShnSt (1864) 

5 De. G.M. & 1, 11. O.A. ; Powell v. Cockerell^ (1846) 4 Hare 657, 672. 

(3) Mamcfe ¥. (1821) Madd. & G. 108. 

{4|' Woodrofie on iDjnnetions, p. 174, 

;(5) Ibidy '■ ■ ' ■ ■ 

(6) See WoodroSa on Injun'sfeions, p. 174. 

" (7) Civ. Pro. Code, Oh. XHYIII ; see Kerr on InjunctionB, pp. 31, 32, ■ where ' ' ' 

the rales laid down by Sir John Leach in 1 Sim. & Bt, 357 are given, as also the several 
exceptions to these rales. 

(8) Oallianji Barjivan Mrsi 2Vicumt 19 B» 76i (770), 

(9) Hilliard. V, Mans'ont 21 Oh. D. 69 ; Aphvin v. Emns^ 47 L.T.H.S. 668, A suit ■ ■ 
lor aninjanotion and , inolnding no claim for .damages is not a suit to recover a debt or 
damages within, E. 376 of the Oiv. Pro. Code (1882) dealing with payment into 
Ooart. In snoh . adase. aJndge has full power "under S. 220 of the Code' to appor- 
tion the costs ; bat the principle naderlying S, 379 of the Code ought to regulate 
the discretion of the Court in directing the payment of costs. Lmunian Nana PatU v. 

Moroba Bamonshnat 21 B, 602. 

(10) Per Leach, Y.O,, (1823) 1 Sim, St* at p* 367. 
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: , : , Biiccessfal .motion is entitled to his costs as, costs in the cause. 

,, '..But, the. party opposing is not'' entitled to his costs as; costs iH the 
■ cause • (2) the party making a motion which fails is not entitled to his 
costs as costs in the cause, but the party opposing it is entitled, to 
his costs' as costs in the cause ; and (3) where a motion is made by' 
one party and not opposed by the other party, the cost,s of both 
parties are costs in the oause.'Mis) 

Esoepiionsto There are^ however, several exceptions tol these , rules. For 
tiiiea.ove, example, if a defendant unsuccessfully opposes a motion for an 
in.junction, but, at the. hearing the action is dismissed ■ with costs, 

' ' the defendant's costs of opposing the motion will be costs in the 
cause. h3) 

.So, also, if a motion is ordered to stand over until the trial, 
and the action is subsequently dismissed with costs, the defendant's 
costs of the motion will be costs in the cause. 

'A party who succeeds in his action, but is ordered to pay the 
costs of the suit up to a given time, will have to bear the costs of 
motions before that time, hs) 

Costs ^of In- An order, made on notice, continuing an injunction with costs 
tion? will, in the absence of special directions to the contrary, include the 
costs of an interim injunction previously obtained ex 

Efieot of Where the Court orders a motion to stand over till the hearing, 

it simply reserves to itself the power of deali,ng with the costs of 
stand over the rflotion in a manner different from that in which it may deal 
coats!'”* with the costs of the cause, (i^) 


(U) Wliei'6 a motion foE an injunotion is ordeted to stand over to the hearings 
but no oEdeE is made as to costs, and at the hearing the plaintiff obtains a perpetual 
injunction, the motion is substantially a suooesslul one, and the costs of the motion 
will be oosts in the cause {Mounsey v. Lamdale {Earl), A,^G, v. Lo7isdah {Earl}, fl870) 
.0nh..App. 141). 

112) See, also, Great Western Rail Co, v. Oxford, Worcester and Wolverhaifipton 
Bail Oo., (1852) § Da G, & Sm. 437, 450 ; Bind v. Whitmore, (1856) 2 K, & 458, 463. 

(13) Stevms v. Keating, (1850) 1 Mao. & G. 659. 

(14) Beits V. Clifford, (1860) 1 John. & H. 74 ; Corcoran Witt, (1871) L.E, 13 

■ -V ■ ■ ■ ■ ' ■ : 

(16) Webster v. Umhy, (1869) 4 Oh. App. 372. 

(16) Blahey v. Ball, (1887) 66 LJ. Ch. 568, 

(17) Smgef V. Audsky^ (1872) 'L.B* 13 .Bn. 401, 40&, 


xj ' cosm IN SPBOIAL CASES , .SSI 

But if the costs of such motions .are not then, mentioned to 
the Judge j they are treated as costs in the action ^ and need' not be 
mentioned in the judgment 

Where the costs are reserved^ especially if it is suspected that 
the action will not come to a hearings application should be made 
that they may be reserved, not simply to the hearing, but till the 
hearing or further order ; because otherwise, if the cause does not, 
come on for trial, the costs of the motion cannot be obtainedi^^) 

Even if the action does come to .a hearing, and at the hearing 
no mention is made of the costs of the motion, but the costs of the 
,actiori .are reserved until the hearing on further consideration, that 
reservation will not include the costs of the motion. 

Where the costs of a motion have been reserved, such costs ^ 
are not to be mentioned in the ,]‘udgment or order, or a,llowed on • 
taxation, without the special leave of the Judged'^b 

“Actions for injunction to restrain the violation of a legal 
right do not usually go to the hearing. If the defendant offers, to 
submit to an injunction with costs, and to give the plaintiff all 
other relief to which he may be, under the circumstaoces of the 
case, entitled, and no question remains open to be decided between 
the parties and no account is sought or the account is waived, and 
the plaintiff nevertheless proceeds to trial, the Court, though it may 
give the plaintiff the decree, will not give him the costs of the 
subsequent prosecution of the action up to the triaL’M22) 


(18) See Momsfi/ v. Lonsdale (Earl), A.-O. v, Lonsdale (Earl), (1870) 6 Oh. App. 
141 ; BfUkhNaiural Bremium Provident Association By water, (1897) 2 Oh. 531 ; sea 
Ha!shnE;f*sljaws of England, Vol. XVII, p. 287. , , ■■ 

(19) EumboldY. FoHeath, (1858) 4 Jur. (N.S.) 608; see Joms v. Batten, (1853) 
10 Hare Appendix, xl. 

(20) V. MarsMif, (1845) 14 Sim. 676. 

(21) British Natural Premium Provident Association v: 2 Oh. 531 

and Halabnry^s liaws of England, Voi. XVII, p. 287. ■ . ■ 

(22) Millington v. Pox, 3 M. & 0, 338 ; 46 R.E. 271 1 Colburn v. Sims, 2 Ha. 561 ; 
12 Ij.J. Ch. 388 ; 62 R.E. 226 ; Ghappel v. Davidsout 2 K. & J. 123 ; 114 R.K. 1 ; Nmm 
V. Albuguerque, 34 Baav. 696 ; Sonnenshein v. Barnard, 57 E.T. 713 ; Walter v. 
Sieinlioppf, (1892) 3 Ob. 489 | 6i L.J. Ch. 521 ; Jenkins v. Hope, (1896) I Ch. 278 ; 66 
Ii.J. Ch, 249 ; Slazenger v. Spalding, (1910) I Oh. 261 ; 79 E J. Ch. 125 ; Lever 
Bros, V, Masbro' Equitable Pioneers Society, (1912) 106 L.T. p. 474 ; 28 T.L.B. 294; 
Bfinsmead ?, Brimmead, (1913) 29 T.L.R. 237. 
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Where a full and sufficient untertaking is offered by the 

defendant, the plaintiff ought to accept it.<23) 

The tender must include the costa of the action up to the time 
when the tender is made.l®^) 

It was held that the plaintiff was justified in bringing the 
action for trial and claiming the costs of the action in the following 
cases. 

(i) Where the defendant does not offer to submit to the injunc- 
tion and pay all the costs up to that time. (25) 

(ii) Where, although he offers to submit to the injunction, he 
refuses to pay the costs, or to give the plaintiff any of the other 
relief to which he is entitled.(26) 

(iii) Where the defendant imposes a condition which the plaint- 
iff is not bound to accept, that the order should not be 
advertised, or that it should recite that the defendant had sub- 
mitted for the sake of peace.(2i) 

Where the defendants offered to submit to the injunction and 
to pay the costs, and the plaintiffs afterwards brought the cause 
to a hearing, the Court would give the defendants their costs subse- 
quent to that offer. (28) 


(23) Jenkins v, Eopet (1896) 1 Oh. 278. Where in a patenfe action the plaintifi 
notiwithstandiQg such an oSer persisted, the Court, on the defendant’s giving the 
undertaking, declined to grant an injunction, but gave to plaintiid costs down to the 
date of the offer and the coats of the days’ appearance, and to the defendant the other 
costs subsequent to the offer. Jenkins y, Hope, (1896) 1 Oh. 278; 8nuggs v. Beyd and 
Kelly^s Credit Index Co,, WM. {IS24:) 95. 

{2i) Fradella v. Weller, 2 R. & M. 247 ; 34 R.R. 81 ; Geary v, Norton, 1 D© G, & 
8. 12 ; 76 R.R. 1 ; Burges v. Hill, 26 Beav. 244 ; 28 JD J. Oh. 356 ; 122 R.R. 94 ; Moet 
¥. Couston, 33 Beav, 519; Nunn v, Albuquerqm, 34 Beav. 696; Jenkins, y. Hope, 
(1896) 1 Oh. 278 ; 66 LJ. Ch. 249. 

(25) Cpmann Y. Forester, M 0,D. 231; 52 Ij.J. Oh. 946 ; WiimanY^' Oppenheim,^ 
27 G.D. 260 ; 54 L.J. Oh. 56 ; Somienschien v. Barnard, 57 L.T, 713 ; Birmingham 
District Land Go. v. London and North Western Bailway Go., 51 L.T. 185 ; Schlesing- 
er V. Turner, 63 B.T, 764, 

(26) FradellaY. Weller, 2 R. & M, 247 ; 34 R.R. 81 ; Geary v. Norton, 1 De G, &S» 

12 ; 76 R.R. 1 ; Chappel v. Davidson, 2 K. & 123 ; 110 R.R, 134 ; Burgess v. Hill, 

26 Beav, 244 ; 28 LJ, Oh, 356; 122 R.R 94 ; M^Andreto v, Bassett, 4 D.J, & S, 380; 
Fennessey v. Day and Martin, 55 L.T. 161 ; Hat Manufacturer's Supply Go. v. Tomlin, 
(1906) 23 E.P.O, 413. 

(27) Henry Clay Go. Y. Godfrey Phillips, (1910) 27 R.P.G. 608. Kerr on In.* 
junotions, 6th Ed,» 19X4, p. 40. 

|oyo0'''nh:lnjunotiohi,?;^i:|Kl872i^^ i'' :■ 
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If an owner of a trade-mark, by his bill, asks for an inj miction 
to which he is entitled, together with an acooiint of profits to which 
he is not entitled, and the defendant offers to submit to a perpetuai 
injanction on each party paying his own costs, and the plaintiff 
brings the cause on for hearing, the Court, holding both parties in 
the wrong, will give no costs to either sideJ^Q) 

If before action brought or after the issue of the writ , offer by 
the plaintiff is offered by the defendant all the relief that he seeks, 
and the, offer is one which, in the opinion of the Court, ought to 
have been accepted, but the plaintiff nevertheless proceeds w'ith his 
action, the Court, although it may grant the iniunction, may order 
the plaintiff to pay the costs incurred subsequently to the offer. 

In order to entitle a plaintiff to the costs of an action for an Costs of ^ 
injunction in pursuance of a legal right, he is not bound to give ipjnnotion 
any preliminary notice to the plaintiff. —Notice. 

In general, an infringer of a legal right is liable to pay the costs 
of an action for an injunction although he has acted innocently, 

A plaintiff is not bound to apply to a person, who is infringing 
his legal right, to know whether or not he will accede to his 
demands before commencing an action for an injunction. 

But the Court will not as a matter of course order the defend- 
ant to pay the costs, when no previous application has been made 
to him. 


(291' Moet V. Cousion, 33 Beav. S78 ; 10 Jur. (N.S.) 1012 ; 10 L.T. (H.Sd' 395. 

(30) Nunn'S!, D'Alhutiiierqmi (1865) 31 Beav. 595; Snuggs v, Syed and Kelly's 
Gredit Index Go., ilQMjW.mm. 

(31) Millington v. Fox, (1838) 3 My. & Or. 338 ; Colburn v. Simms, (1843) 2 Hare 

543,661; Sonnenschein v. Barnard, (IBSI) o^ L.T. 712; Walter v. Steinhoppf, (1892) 
3 Cb. 489. . 

(32) 'Jenkins V, Hope, { 1896 } 1 Ch. 278 ; aee Ghappell v. Davidson, (1855) 2 K. & Jv 
123 (129); McAndrew v. BasssU, (1861) 4 Da. G. J. & 8m, 380. 

' (33), For iBstanoe a copynghfe. 

(M) Cooper v. WhittingliMn, IB Ch,D, 601 \ WUmannv. Oppenheim, 27 Cb. D, 
,260 ;:see 3eton OB Judgment and Orders, 6ijb Bd.j. p, 748. , 

(35) Upmam ?. Forrester, 24 Ob. D. 231 ; Witmann'^, Oppenheim, 27 Ob. D., 260. 

: ' (36) Burgess^. Sills, Mi; Burgess v. Hately, (1868) 26 Beav. 

249 ; Upmann v. Slkah, (1871) L R. 12 Eq|, 140 ; Cooper v. Whitiingham, ]{1889) 15 Gb. 
B.' 501;iJ23?wa%« v. Forester, (1883), 24 Cb. B, 231 ; WitimM v, Oppenheim, (1884) 
27Cb. D. 260. 

(37) American Tobacco Co. v. Quest, (1892) t Ob. D. 630 ; ’Walter v. Siein'kopff, 
(1892) 3 Cb. 489; see Upmann v. Elhan, (1871) L«B, 12 Eq. 140, and Judicature Act, 
1890 (53 & 54 Viot.j o. 44), S. 5 ; R.S. 0, 0. 66, r, 1 ., Tbe dictum of Jesse!, M. R., In 
67 
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Goats ot notice of motion for injunction should state clearly the 

SjSiM. nature of the order asked for. (38) Costs may be given though not 
asked for by the notice, (39) provided that the respondent appears 
upon the hearing of the motion. (^0) 


Cases where 
no costs were 


In the following cases no costs were given to either side :■ 


fltte siae ' ® Wherej in an action for an injunction both parties are in' 

the wrong, the one claiming more than he is entitled to claim, and 
the other o&ering less than he is bound to ofter.C^i) 


(ii)' Where the one succeeds as to part of his claim and fails 


as to another partJ^ 2 ) 

(iii) In either of the above cases the costs as to which one 
if:" ■ party has failed will be taxed and set off against those in which'; he 

has succeeded, and the balance of such costs only will be paid to the 
' ' party entitled to such costsJ^^) 

(iv) Where the defendant has been to blame in the matter, ■ 

. though only morally, the dismissal of the action of injunction will 

be without costs. 

(v) As has already been stated, a hona fide offer from the 
defendant before the action for injunction to give the plaintiff all 
the relief to which he is entitled and which he ultimately obtains 
by the action, may be a reason for depriving the plaintiff of costs. 

Cooper V. Whittingham\ (1880) 15 Oh. D. 501 at p. 502 (see also Upmann v. Forester t 
(1883) 24 Oh. D. 231) to the eSeot that “ where a plaintiff comes to enforce a legal 
right, and there has been no misconduct on his part, no omission or neglect which would 
induce the Court to deprive him of his coats, the Court has no discretion and cannot 
take away the plaintiS's right to costs, ” was disapproved in American Tobacco Co. v, 
Guestf (1892) 1 Ob. D. 630 and Walter v. Steinkopfft (1892) 3 Ch. 489. 

(38) Brown v, Eoberisont 2 Ph. 173. 

(39) Clark V. Jaques, 11 Beav, 633 ; Butler v. Gardner, 12 Beav. o25, 

(40) Frattv. Walker, 19 Beav. 261 ; 105 R.R. 133; but see also the English 
Judicature Act, 1890, S. 5. 

(41) Moetv. Comton, Bn Beav. 578; Woodv. Satmders, IQ Gh. p, 585 affirmlDg 
44 L.J. Oh. 514, 523 ; sea Alt, Gen. v. Parish, (1913) 57 S.J, 625. 

(42) Eussel V. Waits, 25 G.D. p. 577 ; Moore v. Bennett, 1 R.P.C. ISO. 

(43) Bourke v. Alexandra Hotel Co., W.R, 782 Eng.; NordenfeU 
1 R.P.O, 65 ; Sellars v. Matlock Board of Health, 14 Q.B.D, 935 ; see Cracknall'^, lanson,: 

\ Knighiv. Punell, 4.9 IxJ . Ch. 120; Reinhardt ' 

p. 690; Jenkins Y. Jackson, {1S91) I Gh.Bd I 60 L.J Oh. 206 ; ToM v.^mrikMasiern 
Railway Co., (1903) 88 L.T. 112. See 0. LXV,. r. 27, sub-r. 21. 

(44) Wylam v. Clarke, (1876) W.N. 68 ; Harrison v. Goode, 11 Eq. 364, 355 ; 
40 LJ. Ch. 294 (301) ; Borthwick v. Hvening post,Bl O.D. p. 465; 57 L.J. Gh. 410^ and 
see Snuggs v, Beyd, (1894) W.H. 95 ; King v, Gillard, (1905) 2 Oh. 7 ; 74 L.J. Oh. 421* 

(45) Millington v. Fox, 3 M. Ss Q, 388 ; 45 B.B, 271. 
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(vi) So, also, if the plaintiff fails as to part and succeeds as to 
part of his claim, the Court will either give no' costs on either 
or will direct the costs of the part as to which the plaintiff' 
has failed to' be taxed and set off against those of the part as to 
which he has succeeded, and the balance of the costs only to be 
paid to the party entitled to the larger amount of costs. 

(yii) In a case which the Court considers as one of great hard™' 
ship an injunction may be granted ' without costs 

(viii) Where an injunction is refused, but the defendant has 
been to blame in the matter, the plaintiff may not be ordered to 
pay the defendant’s costs, C49) 

(ix), The Court will not make an order for costs where it is ■ 
probable (shat proceedings in the cause may afterwards take place 
which will affect the decision of the Court upon the question of 

Therefore where a bill to restrain the infringement of a patent 
was retained at the hearing, to give the patentee an opportunity, of 
trying the right at law, the Court refused to make an order as to 
the costs of the evidence, which were claimed by the plaintiff on 
the ground that the defendant had not required him to establish 
his title at law.(Si) 

In an English case where a defendant offered to submit to a Costs eh; 
perpetual injunction to be obtained by the plaintiffs in chambers, 
but the plaintiffs set the action down on motion for judgment, 
the plaintiffs were only allowed such costs as they would have 
properly incurred if they had proceeded by summons in chambersJ.s^) 

(46) (1883) 25 Oh, D, 559, 577 G.A. reversed (1885) 10 App. Oas. 

590; Ifoor^ V. Benneiii (1084) 1 R.P.O, 129 H.L. ; Sutton v. Englkh and Golonial 
Produce Co., (1902) 2 Oh. 502, 507 ; see Rochdale Canal Co, v. King, (1853) 16 Beav* 

630. 

.. , (47) .Bourhe v, Alexandra Hotel Co, Ltd,^ (1877) 25 W.R. 782 ; Knight v, B'urssell, 

,(1879) ,49 LJ. (O.H.) 120 ; Nordenfelt v. Gardner and Gardner .Gun Go,, (1884) 1 R.P. ■ 

0, 61, IB, G.A,, I ' Sellors Y- Matlock Bath Local Board, (1.885) 14 Q.B.I>.,928, 935;, ' 

Jejifems v, Jac^so^, (1891) 1 Oh;89, O.A,; R.S.C. 0. LXV, r. 27 (21), 

{iBj '.Broder V, Saillard, (1876) 2 Oh. D. 692. 

(49) Earrison v. Good, (1871) L.B, 11 Bq. 33S ; Rodgers v* Rodgers, (1874) 22 W.E* 

887, 889; Wyla^nv. Clarke, , 68 ; Bor thwkhv. The '> Evening Post, (1888) 

37 Oh, D. 449, 460, G.A. ; see Bass V, (1869) 19 L.T, 626. 

(50) Joyce on Injunctions, Yol. I, 1872, p. 255. 

(51) WardY, Key, 10 Jur, 792. , 

(52) The London Stean Lying Oo. v. Ligby, • 57 L.J, Oh. 605 ; 59 L.T. 724 ; Alien 
Y, Oakey, 62 L.T* 724. 
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If the costs af the action. have been increased hj an allegation 
in the statement of claim which is untrue, snch increased, costs will 
have to be paid by the plaintiff, although his case may be substan- 
tially establishedjssi But it has been laid down that '' a wrong-doer 
cannot be heard to .complain that in proceedings hiirriedly taken 
to stop the wrong, the plaintiff has not accurately stated his title ; 
in such a case the defendant will not be relieved frorii the payment 
of the extra costs- occasioned by the plaintiffs mistake as to Ms 

If the plaintiff obtains all the relief which he seeks on an 
interlocutory motion in the action, he should apply to the defendant 
to' have the costs disposed of on motion The case cannot, 
however, , be so dealt with if the defendant refuses to allow the 
matter to be disposed of on motion, or if there is any ■ question 
remaining open between the parties to be decided«(s^l 

If on an application for an ex parte injunction material facts 
have been concealed from the Court, the plaintiff will Have to hear 
the costs of the ex parte application, even though the Court declines 
to discharge the ordeio^ST) 

On ex parte applications the Court will not make an order for 
the payment of the costs by an absent person. But where the 
defendant appears on the motion, costs may be given ; though not 
asked for by the notice. (59) 

If, upon hearing the affidavits on both sides, the Court is of 
opinion that the defendant is guilty of a breach of injunction, it 
makes ' an order for his committal, and he will, not be discharged 
unless he pays the applicant’s costs.(^^)' 

'^But' where the breach is not wilful or -contemptuous, or if 
the defendant has endeavoured to - set himself right, or expresses 

153) Pierce v, Pranks, 15 L.J. Cb, 122-; Bose v. LofkiBl 47 L.J. Cb, 576. 

(54) Ati, Gen. v. Tomline, 5 O.D. 750. 

, (55) Morgan v. Great Eastern Bail Co., (1863) 1 Hem. and M. 78 ; Bonnenschein i . 
Barnard, (1887) 57 L.T, 712. 

(56) Morgan w Great Eastern Bail Go., (1833) 1 Hem. and M. 78; Wilde y, Wilde 
(1862) 4 Be, G. P. and J. 348. C.A. 

(57) Holden v. Waterlow, (1866) 15 W.B. 139 (Eng.). 

(58) Nokes v. Gibbon, 3 Jnr. (H.S.) 282 ; 5 W.E. 216 Eng, ; Oast ?, Poyser, 26 

(59) Clark v. Jaques, 11 Beav, 623 ; Butler v. Gardener, 12 Beav, 525 ; Kesr on 
Injunctions 612. See also Joyce on Injanotions, Voi. II, 1872, p. 1285. 

(60) Price v. Hutchison^ 18 W,B. 204 (Eng.h 9 Eg., p. 537. 



COSTS IN SPECIAL CASES, 


633 


X.] 

his regret for what he has donej and promises to obey the iiijiinC”- 
tioiiy or if the plaintift does not press for committal^ the Court is 
generally; satisfied by ' merely making him pay the costs of the 
application of bringing the breach under the notice of the Court'' 

The costs may be directed to be paid as between solicitor and 
client so as to indemnify the plaintiff against the costs of the 

proceedings 

Though the motion to commit may be refused^ it will generally 
be without costs^ if the party against whom it is sought or his 
solicitor has been to blame in the matter 

The Court will not encourage motions to commit where 
real case for committal is made out, but only an apology and costs tions ^ feo oom» 
are asked for, and the party so moving ought not to be allov/ed his ^ to, 
COSts.(^^) couragedi 

An order for committal for breach of an injunction must 
recite the affidavit of service of the order granting the injunction, 
and either the affidavit of service of the notice of motion or the 
appearance of the defendant personally, or by counsel, upon the 
motion, 

The order ought in strictness to be prefaced by a declaration 
that the act complained of is a contempt, but the absence of such a 
declaration is not a ground for discharging the order for irregu- 
larity, 

It is not irregular to engraft upon the order a direction that the 
party committed shall pay the costs of his contempt, but, if the order 
extends to charges and expenses as well as costs, it is to that extent 

irregular 

(61) Littler v. Thompsont 2 Bea?, 129 ; 50 E. E, 124 ■; Lane v. Sterne^ B Gifi. 629 ; 

Be.'BffaMi, 4 O.D,,'|). 100; 35 L,T. 489; Plating Co. v. Par quhar mi ^ 11 CtJ), i^9'; 

50 L.J. Ch. l06. 

'.(62) Lm Y. Aylesbury Urban Council^ (1902) 19 T.ti.R. 106; Slanoomb Trow- . 
bridge Urban CounciU (1910) 2 Oh. 196, 197 ; 79 BJ. Oh., p. 521 ; Davis ^ Rkaydef , 

Gmnife Co., (1911) 131 li.T, Jo. 79. 

: :(63)' OarroKJ V. 17 L.T, 536 ; .Daw? V. 7 Eq. 49. 

■ .(64) Plating Co, v. Farquharsorii 17 C.D. 49, 56 ; 50 L J. Oh.,p. 40S; Metropolitan 
Mmie..HaU Co,^,Lah0i 60 B.T, 749; and see Beg. Y, Pa^ns,, (1896)' 1 Q.B., 581.; 
eS^Ii.J.Q.B, 428.; In re New Gold Coast Exploration Co., (1901) 1 Oh., p. 863'; 70 LJ. 

■.Gh,, : p. 357 ; Sc-oU. v. (1912) F. 248;. 81 L.J.P. 117 ; rei?era 0 d on appeal on 

other. grounds,. (1913) A.C. 417 82 L.J.P. ,74. ■ ■ 

(65) Stephens Y, ForfeMaw, 3 L.T. 2,32;'ll W.R..503 (Eng.). .. 

(66) Ex parte Van Sandau, ! Ph. 605 ; 15 nj. Bk. 13.. 

(67) (IHdh . . . 
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“If a mandatory order .-or ininnction.be not complied .with^ the' 
Court or Jiidgej besides; or instead' of proceedings against the clis- 
obedient party for contempt,, may direct that the act required to be 
done may be done so far as practicable by the party by whom ' the 
iudgmenfe or order has been, obtained or by ' some other person 
appointed by the Court or a Judge, at the cost of the . disobedient 
party, and upon the act being done, the expenses incurred may be 
ascertained in such manner as the Court or a Judge may direct, and 
execution may issue for the amount so ascertained and costs/’ (^8) 

A plaintiff may, notwithstanding the pendency of a motion for 


Costs in oaae 
of dismissal 

obtain an order dismissing his suit with, costs. 

Costs oi 
abandoned 
motion, 


Costs of 
motion — 
Practice. 


Where notice of motion has been given, and the party giving it . 
does not appear, he will have to pay the respondent’s costs J70) 

The costs of an abandoned motion must be applied for on the 
next motion day after that for which notice of motion was given ;.. 
otherwise they will be refused. 

Where a motion for an injunction has been dismissed with costs,' 
a second motion for the same object cannot be made until the costs of 
the first have been paid or secured by a payment into' Court. ' 

Costs of a motion may be given, though not asked .for by. the 
notice of motion(73) but not where the respondent does not appear 
A notice of motion for an injunction must ^"state clearly the 
terms of the order which will be asked for; and where the object 
is to discharge an order for irregularity, it is usual, but not 
necessary, to state the ground of the application. 

(68) R.S.G., 0, XLII, r. 30. ' See Mortmer v. 38 W.B. ,927 CEng.) and 

the Eogiisb Judicature Acfe. 1884, S. U. 

(69) Markwick v. Pawson^ 33 L.J. (Oh.) 703. 

(70) Berry Y, Exchange Trading Oq,, {1B15) I Q.B,D, 77. 

(71) Woodcock y, Oxford, Worcester and Wolverhampton Bail Co, |1853) 17 Jur.' ' 
33 ; see Eccles v. Liverpool Borough Bank, (1869) John. 402; ^ctis v, Bilos, (1877) 
25 W.B. 462 (Eng.). 

(72) Burden v. Hay, (1863) 33 Beav. 189 ; see Oldfield v, Cobbeti, (1849) 12 Beav, 
91 ; Martin v. Beauchamp {Earl), (1883) 25 Oh. D. 12 G.A. ; M’^Cahe v. Bank of Ireland, 
(1889) 14 App. Gas. 413; B.S.O., 0. XXVI. r. 4, and the Vexatious Actions Act (1896) 
(59 & 60) Viet., c. 51. 

(73) Powell V. Cockerell, (1846)4 Hare. 567, 572; Clark v, Jaques, (1849) 11 Beav, 
623 ; Pearce v, Wycombe Bail. Co,, (1853) 17 Jur. 660, 

(74) Pratt V, Walker » (1854) 19 Beav. 261. 

(75) Brown v, Eoberison, 2 Ph, m I Lambert v, Eill, I Dr, & War. 74; Dan, Ch. 
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If it is mtended to ask ■■ for the 'costs ■ of the applicatioo, the 
notice ■ should state such intentioHj otherwise, if the defendaat 
neglect to appear,' the costs of the motion will not be givenJ*^^) 

Where an order is taken upon an affidavit of service of the 
notice of motion, the party moving can only obtain that which is 
asked by the notice of motion, 

If, on ' appeal, the Court is of opinion that there was no Costs in 
foundation for the application, it will, in reversing the order made 
by the Court below, direct the applicant to pay the costs incurred 
ill the original motion 

It is the practice of Courts in England that costs will be Costs, soaie o! 
ordered to be taxed on the higher scale where there are special 
groundsJ'^91 

In any action against a public authority, judgment for the Taxation on 
defendant carries with it the right to costs as between solicitor 
and client. 

But this provision does not take away the discretion of the ■ 

'judge to deprive the successful defendant of costs for good 

oause.(S2| 


(76) Pfatt V, Walker i 19 Beav. 261, 

(77) Joyce on Injursotions, Vol. II, 1872, p, 1286. 

(78) Be^rdraer v. London ani North-Western Bail Co,, {1849} 13 Jur. 327. 

(79) ' 0. IiXV, f. 9 ; see Hudson v. Osgerby, 32 W.E. 556 ; Turion v, T., 42 C. B, 
128 (149) ; American Braided Wire Go- v. Thomson, 44 G.D. 274, 296; 59 Ij.J. Oh. 
425 ; 'Bivington v. Garden, (1901) 1 Oh. 561 Davies 7, Davies, 56 B.J. Oh. 620 ; 70L® 
J. Gh. 282 ; Guat Western Railway Co. v. Carpalla Clay Go„ (1909) 2 Oh. 471 ; 101 h, 
T. 383 ; E.S.O., 0. LXV. r, 9 ; see Holland v. Worley, (1884) W,N. 90 ; Turton v, Turton, 
(1889) 42 Oh. D, 128, O.A. (where costs on the- higher .scale were given) ; Hudson v., 
Osgerby, (1S84) 32 W.B* 566 ; American Braided Wire Co, v. Thompson, (1890) 44 Oh, 
D, 274, 296, O.A. (where they were refased). Costs. have been given on .the High Coart 
scale where only £10 damages were recovered, the claim for an injnnotlon having baea 
satisfied {Doherty y, Thompson, (1906) 94 L.T. 626, O.A,). 

■ (80) 'Ondec the P.ubiio Authorities Protection Act, (1893) (56 & , 67, Vic,, o. '61|, 

S.l. ,: , . 

- (81) . Harropp v. Qsseit Corporation, (1998) .1 Oh. 625 ; Wielding v. MorUp Corpo- 
ration, {IBQ9) I Oh. 1, C.A., affirmed, sub. nom. Fieldon v. Morley, Corporatmn, (1900) 
A.0. 133 ; Smith v. Northleach Rural Comcil, {l9D% 1 Gh. 197. ^mAmhler {Jeremiah) 
dSons, Lid. v. Bradford Corporation, (1902) 2 Cht 585, O.A, 

(82) B.S.O., 0. LXV, r, 1 ; North Metropolitan Tramways Co- v. London County 
Council, (1898) 2 Oh. 145, 147 ; Bostock v , Ramsey Urban Cotmcil, (1900) 2 Q.B. 616^ 
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Coart-fees. A' suit of the nature. .referred' to in S. 283 of the .Code of 

Civil . Procediirej ^^'^Hnsfeituted for the declaration of the plaintiff's 
right to and possession of a property attached^ and for a, perpetaa! 
injunction to restrain its sale in. execution of a decree, is one, in 
which consequential relief ' is prayed for and therefore subject to an 
ad valorem Court-fee dutyJ^^) 


I’f,' 




Sec, 20— Insolvency . 

Insolvency law to Bdtisli India 

(i) Provincial Insolvency Aofc, 

(ii) Presidency Towns Insolvency Act, 

Provisions of the Presidency Towns Insolvency Act relating to costs. 
Provisions of felie Provincial Insolvency Act relating to costs* 
Provisions of English law relating to costs. 

General rule as to costs in insoivenoy oases— Costs follow the event* 
Costs of petitioning creditor, 

Costa of execution. 

Costs of proving debts. 

Costs of meeting. 

Costs in case of withdrawal of insoivenoy application. 

Costs provable in losolvenoy. 

Costs of Official Assignee instituting or defending suits* 

Costs occasioned by Official Assignee or Receiver employing counsel. 
Costs of application for summary administration by Official Receiver* 
Application for dividend and costs of the same. 

Remuneration of Official Assignee, 

Official Assignee to make good loss caused by his misfeasance. 
Security for costs. 

Appeal for costs. 


■Insolvency 
law In' ; 

' British 
India; — 

(i| Proviooial 
Insolvency 
Act ; '(!!) ' Pre- 
sidency 
Towns Insol- 
vency Act, 


The subject of insolvency is regulated mainly by two special 
Acts in British India — The Provincial Insolvency(i) Act and the 
Presidency Towns Insolvencyia) Act. These Acts contain provisions 
as to how costs of proceedings under those Acts are to be disposed 
of. 


(83) Act XIV of I88S2. 

{8A) Fulhumari v. Qhanshyam Misra, 31 0, 611. 

(1) Actlllof 1907, 

'■ :■ (2) '.Act; III of'. 1909.. On the. subje'ot matter of this .section s. 08 .''Ha!sbtiry.'S. Laivs ot 
England, Vol. II, pp. 105-108 ; 125—129 ; 321—323 ; Mew’s Digest, ¥o!. II* Cols. 127, 
134, 136; 649—662; 1080-1088 ;■ 1166, 1167; 1228—1230; 1232—1250, Morgan and 
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S. 90 of the Presidency Towns Insolvency Act provides that Ptow^obS' of 
“ In proceedings under this Act the Court shall have 'the like powers deacjy Towns 
and follow the like procedure as it has and follows in the exercise 
its ordinary original civil jurisdiction/’ Provided that nothing in to costs, 
this sub-seetion shall in any way limit the jurisdiction conferred on^ 
the Court under this Act. Subject to. the provisions of this Act 
and ruleSj the costs of and incidental to any proceeding in the Court 
shall be in the discretion of the Court/'(3) 

S. 112 of the same Act provides that the Courts having ■ 
jurisdiction under this Act may from time to time make rules for 
carrying into effect the objects of this Act.^^) 

In particular and without prejudice to the generality of the 
foregoing power, such rules may provide for and regulate— 

(a) the fees and percentages to be charged under this Act and 
the manner in which the same are to be collected and accounted for 
and the account to which they are to be paid ; 

(d) the remuneration of the Official Assignee ■ 

(gr) the payment of the remuneration of the Official Assignee, 
of the costs, charges and expenses of his establishment, and of the- ■ 
costs of the audit of his accounts out of the proceeds of the invest-' 
ments in his hands ; ^ 

(/i) the payment of the costs incurred in the prosecution of 
fraudulent debtors and in legal proceedings taken by the Official 
Assignee under the direction of the Court out of the proceeds 'afore- 
said /HS) 

Costs of Insolvency Proceedings, just as in the case of other 
civil proceedings, are entirely in the discretion of the Court. In , 

■every proceeding in the Court, the costs of that proceeding are in the 
discretion of the judge who has to deal with it — who has to, try it. 

: He knows the facts of the case, he knows the conduct of the parties 
' and the' nature of the controversy, and the facts of every proceeding 


WuEfeburg, pg. 341—343. Blarsbal! on Costs,, pp, 40, 479; Seton on Judgmants, , and' 
Oldens, Sfeb.Ed., 1901, Voi. II, 1169 ; Daniells’ Ohanoeey Practice, 7th Ed., 1901, Chap. 
XVIII and Chap. II, S. X ; Gordon on Costs, Beferenoe may also be made to, Bald- 
win on Bankruptcy ; Williams on Bankruptcy, Yenkoba Eao’s, Provincial Insolvenoy, 
Act, Nair’s^ Fresidenoy Towns: Insolvency Act, , 

' |3| See S. 90 of Aot III of 1909 (Presidency Towns, Insolvency, Act), 

(4) S, 112 of the Presidency Towns Insolvency Act (HI o! 1909), 

(5) Presidency Towns Insolvency Act (III of 1909), S. 112. 
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arcj therefore^ placed ia . the discretion of , the judge who tries the 
proceeding. 

If a party substantialiy succeedsj he is entitled to his costs, 

As regards the cost of an insolvency petitioiij all proceedings 
down to and including the making of adiudication order are at the 
cost of the petitioner j who, if he be a petitioning creditor, can ha’ve 
it taxed and payable out of the estate of the insolvent. (8) 

The Provincial Insolvency Act provides that '' The costs of 
any proceeding under this Act, including the costs of maiiitainiog a 
debtor in the civil prison, shall, subject to' any rules made under 
this Act, be in the discretion of the Court in which the proceeding 

is had/ 191 

All proceedings under the Act down to and including the 
making of an order of adjudication shall be at the cost of the party 
prosecuting the same ; but when an order of adjudication has been 
made, the costs of the petitioning-creditor shall be taxed and be 
payable out of the estate. (^9) 

Proviaioias of Subject to the provisions of the Bankruptcy Act, 1883, and 
general rules, the costs of and incidental to any proceeding in 
costs. Court under the Act (Bankruptcy Act, 1883) shall be in the discre- 
tion of the Court : Provided that where any issue is tried by a jury 
the costs shall follow the event, unless, upon application made at 
the trial, for good cause shown, the Judge before whom such issue 
is tried shall otherwise order. 

General rale the matter of awarding of costs the ordinary rule should be 

costs should follow the event if ^ party siibstan- 
oases— Costs tially succeeds he is entitled to Ms costs.^^81 

follow the . ^ 1.,.^ 

event. (6) iw ve Beddoe, (1898) 1 Oh. 547 at 55i (per Lindley, L. J.). 

(7) Qanashamv. Morobai IS B. 47d (475). 

(8) See Se 90 (9) of the Presidency Towns Insolvency Act (III of 1909). 

(9) Provincial Insolvency Act, IH of 1907, S, 49 ; with regard to this section, the 
,, Select Committee that safe in connection with the Provincial Insolvency Adt state::— 

■ ®®. W0 propose to allow the Courts a full discretion in the matter of awarding costs, 

subject only to any rules made in this behalf.’ v See Report of Select Committee, 

'(lO) See Rule No. 20 of the Galoutta High Court Provincial Insolvency Rules., See, 
also Rule No,' 22 of the Madras High Court Provincial Inaolvanoy Rules, ,■ 

■ ClI), SaeS. 105 (1) of the^ Bankruptoy Acfe, 1883 (46 & 47 ?io.,.Oh. 5,2),,' As to the 
practice of Courts in England in the matter of costs of Insolvency Proceedings, see 
Buies 108*128 of the English Bankruptcy Rules. 

(12) Ghanasham Nilhant Ncidkarm v. Moroha EamcJiandra Pai, 18 B, 474 (494). 
iU} 
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The discretion given to Courts (in the matter of awarding costs) 
is one which should be exercised with reference to general principles. 

Where there has been no misconduct ^ omission or ' neglect (which 
would iuduce the Court to refuse costs) on the part of one who 
comes into Court for enforcing a legal right, the Court has no dis- 
cretion but must grant him his costsJ^^) 

The fact that the questions of law raised in the case were not 
easy of solution is not a good ground for ■ disallowing the costs of 
the successful litigant. (2.5) 

As regards the costs of a petition, all proceedings down to andOoeti.oi^ 
including the making of adjudication order are at the cost of the 
petitioner, who if he be a petitioning creditor, can ha¥e it taxed 
and payable out of the estate of the insolvent^C^®) 

If the creditor’s petition is dismissed, the Court has no jurisdic- 
tion to order the debtor to pay any costs J27) 

"With regard to the effect of insolvency on antecedent transac- Cosfcs of 
tionSj S. 54 of the Presidency Towns Insolvency Act provides 
“ Where execution of a decree has issued .against any property of a 
debtor which is saleable in execution, and before the sale thereof 
notice is given to the Court executing the decree that an order of 
adjudication has been made against the debtor, -the Court shall, on 
application, direct the property, if in the possession of the Court, 
to be delivered to the official assignee, but the costs of the execution 
shall be a first charge on the property so delivered, and the official 
assignee may sell the property or an adequate part thereof for the 
purpose of satisfying the charge.”(2.8) 

The costs of execution do not include the expenses of cutting, 

carrying, thrashing, &c,, of com. (19) . 

^ The expression means ''costs authorised by some provision of 


JCtmpmtmmi Ohett'y V. Zanindaf of Kalahasti, M. Ml, 

'(15) pgr Sun^ram Iyer, J., mVemhu v. Sriniva$a, V!l M.L.T, 547 at 553: and Hie 
aecordlogly , set aside in appeal the order of the lower Court, diaaliowmg costs; see 
Nair's Presidency Towns Insolveucy. Act, p.. 248. 

, (16) See The Presidency Towns Insolvency -Act, S. 90 (2); see Be Bright, 

IK.B, 735. 

(17) Be a Debtor, ' (1910) 1 K.B. .313. C.A. ' : ' 

|18| See S Siolthe Presidency Towns In.soivancy 'Act (III' of ...1909) ; 8.' 35 of the 
Provincial Insolvenoy Act fill of 1907) I 
(19) Be Woodham, 20 Q.B.D. 40. ■ 

120 ) mm. 
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' Gi. ,6 ,' 0 ,f Sch, II of. the -Presidency Towns Insolvency Act 
provides that “ a creditor shall, bear the cost of proving Ms debt, 
unless the Court otherwise specially orders.”^'^^) 

Where on the request of creditors the official assignee sam- 
'mons a meeting, there shall be deposited with the written request 
the sum of five rupees for every twenty creditors for the cost of 
siimmoning the meeting, including all disbursements: Provided 
that the official assignee may require such further sum to be 
deposited as in his opinion shall be sufficient to cover the costs and 
expenses of the meeting/'(22) 

Where, an application for a declaration of insolvency having 
been filed, the applicant asked and obtained permission to withdraw^^ 
the application absolutely,- i.c., without permission to renew the 
application, it was held that the Court could not make the payment 
by the applicant of the opposing creditors' costs a condition prece- 
dent to the granting of such permission so as to enable the Court sub-' 
sequently to revive the proceedings commenced by the application, 
but that such proceedings were finally determined by the. applicant’s 
withdrawal 

Costs, though untaxed, . have been held to be provable in 

insolvency 

Where costs have been awarded before the date of the^receiving' 
order, they are provable, though they have not been taxed. 

Where a matter has been referred to arbitration, and the 
arbitrator awards costs, such costs are provable after the arbitrator 
becomes a bankrupt. 

Costs reasonably incurred by a creditor in defending his title to 
his security may be deducted from the value thereof. 

If the Official Assignee institutes or defends a suit without the 
leave of the Court, he will not, as a general rule, be allowed the- 
costs out of the estate.f^s) . 


(21) . See Presldenoy Towns Insolvency Acb (III of 1909), Sell. II, oL 16);: Provincial 
Insolvency Aob (III of 1907), :S. 49. • , 

(22) Presidency Towns Insolvency Act (III of 1909), Sch. I, oL (7), 

(23) Baidir Shall v. Jamna Das, 17 A, 166 = 16 A.W.N, (1896) 43, 

(24) Bx parie Peacock, L.R. 8 0. A. 682. 

(25) In re Di^eld, (1872) L,B. 8 Oh. 682. 

(26) 'In re Smith, (1886) 3 Morr, 179, 

(27) Ex parie Carr | Re Boffman, II Oh, D, 62, 

(28) In re Howes, (1902) 2 E.B, 290, 
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The Official Assignee electing to. defend the . suit is' personally 

liaWe for costs J29| 

If the 0,fficial Assignee defends a suit, he is liable, in the event 
of failure, to be ordered to pay the plaintiffs costs in the same way 
as any other defendant, and if the estate be insufficient to pay the 
costs, he wilt have to bear them personally. It is for Mm to 
protect himself by getting a guarantee of indemnity from the 
■parties who set him in motion. .(^O) 

The Official Assignee cannot be a party to the suit without the 
leave of the Court. 

The fact that leave has not been obtained by the receiver for 
an action brought by^ him is no defence to such an action, and if 
the receiver should prosecute or defend an action without first 
obtaining the leave of the Court, he will have to bear the costs. ^^2) 

The absence of leave is only an objection between the receiver 
and the Court and not betw^een the receiver and other parties. ^33) 

Where, v/ithoiit previously obtaining the leave of Court,- the 
receiver acted ajs such, and subsequently made an application to 
the Court which proved unsuccessful, he will have to bear costs 
personally as if he were an ordinary litigant (3^) But, if he had 
acted harm jkle^ he would be entitled to his costs out of the estate 
even though the proceedings undertaken by him had been rais- 

|iidgedJ35) 

Where the Official Assignee refuses to bring an action for the 
.recovery of the property which a creditor alleges, to have belonged 
to^ the bankrupt, the Court will permit the creditor to, bring the 
action' in the name of the assignee upon entering into a- proper 
indemnity ; similarly the creditor can sue if the Official Assignee 
declines in consequence of want, of funds to take proceedings if 


(29) Bornmmn v, Wilson^ 28 Ola. D. 53. 

. '130) James Bevis v. C. A, Turnery^ B, relied on, in Balabhadm Singfi y, 
Badhashymn Singh, 16 Ind. Gas, 381, referred to in Amir Jan Naikin v, 'L,W.J, 
RiveU^Carnae, W (BM), 

(31) Prmmtha Kheira, 32 C. 270. 

(32) Cochram, (1863) 2 Hyde 150 (Eng.). See,. also, In re Lakpie, Cor. 4 ; Stvaby 
DkUn, (18831 6 Sim. 629 ; In re Booms, (1902) 2 K.B. 290. , 

(33) See Lee v. Brngster^ 28 ' 

(84) In re Angersiam (1874) Ij.R. 9 Gh;..479. 

(35) In r§ Wells mid Croftt (1895) 2 MansonAl. 
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they irideiiiiiify the Official Assignee against all costs inctirreci” (^6) 
Blit' the refusa-l of the Official Assignee to sue is not a ground for 
ordering a new election of the Assignee. 

. Under the English taw, the consent of the committee of 
inspection — *and not of the Court as under this is necessary 

for the employment of a legal practitioner, 

The consent j though not required to be in any particular form, 
should not be vague, as for example U is necessary the trustee 
may employ a solicitor. 

It must be obtained before the employment, except in cases of 
urgency, when it must be shown that no undue delay took place in 
obtaining 

The appointment of a solicitor under whom one of the commit- 
tee of inspection is a manager is improper and will be cancelied by 
the Court. 

The pleader engaged by receiver is pleader for the receiver 
personally and must look to him for costsd^^) 

The legal practitioner must generally look to the Official 
Assignee for costs, and has no lien on the estate for the same.^^^! 

The amount of costs to be incurred may be limited' by the 
CourU^7) ^ ' ^ " 


iS^) Wx parte Ey land, 2 Deao. aisd G, Sd^iExparie Osborne, '10 L.T. S55 ; see 
%lso Franklyn V, Feme, BamMd SO, 

(37) Exp. Byland, 2 Beao. and G, 392. 

(38) See O. KrishDan Nair’s Pcesidenoy Towrss losolvenoy Act (III of' 1909), p. 224i 

(39) See S. 68 (e) of tlie Presidency Towns Insolvency Act (III of 1909). 

(40) “Solicitor” is tbo term in the SngUsh Bankruptcy Aot and plearler ” in 
S. 20, Presidency Towns Insolvency Act. ■ 

(41) See Nair’s Presidenoy Towns Insolvency Act, p. 224. 

(42) English. Bankruptcy Aot, (18S0), S. 16 (3)r 

(43) Eg Gallard, (1896) 1 Q.B. 68. 

(44) Stavier v, Evans, H Oh. B. 477. 

(45) V. 34 Ch. B. 470. 

(46) Exp. Lloyd George, (1898) 1 Q.B. 620. 

,, , (47) Be Duncan, etc., (1892) 1 Q.B. S79. A rale was obtained in oertaio msolvenoy 
proceedings against the purchaser of property of the insolvent to show,, cause '..why such 
purchase, should not be set' aside, and alleging improper conduct on the part of the 
purchaser,. who was' represented by two Oounsei at fc,he hearing of the rale. On taxa- 
tion of .costs of the purchaser, the 'Other parties objected' to the . costs, of two oounsei on 
behalf of the purchaser being allowed.' Held, that having regard to the allegationH 
made, the Taxing Officer exercised a right discretion in allowing the costs of two coun- 
sel. In the matter of Beer Nursing DuU, U G. 891, 8. 115 of the Presidency Towns 
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Ib Ihe'case of an iinseccesHfui motion by 'the Official Eecei¥er 

■ ‘ applicatiioti 

aclniimster the estate snmmariiy, he was ordered persona!! y to pay foe summary 


the costs of iffie respondent with liberty to them out of the 

estates if any a! Receiver, 

No suit for a dividend shall lie against the Official Assignee^ bufes Appiicatioo 
where the Official Assignee refuses to pay any dividends the Court aoa eLts* of 
may, on the aipplication of the creditor who is aggrieved by 
refusal; order him, to pay it; and also to pay out of his own money 
interest thereon at such rate as may be prescribed for the tirD.e that 
iiis withhelclj and the costs of the applicationJ^^l 

Where after the declaration of the dividend the Official Assignee 
did not send the^ amount to the party in a post-otlice order who 
promised to send the receipt by return of post; it was held to be a 
refusal to pay the dividend and the Official Assignee was ordered to 
pay the costs personally 

S. 81 of the Presidency Insolvency Act provides that such Ks“unera» 
remuneration shail be paid to the Omciai Assignee as may be Assignee, 
.prescribed 

No remuneration, whatever beyond that referred to in sub-S. (1) 
shall be received by' an Official Assignee as such. (52) 


Insolvency Aoti provides tlmt ‘‘ every transfer, mortgage, assignment, power^of-afetorney 
proxy paper, certificate, afiidavlt, bond or other proceedings, instrument or writing 
whatsoever before or under any order of the Court, and any copy thereof shall bo 
exempt from payment of any stamp or other duty whatsoever. No stamp-duty or fee 
shall be ehargea.kic for any application made by the Official Assignee to the Court under 
this Act, OC' Icr the drawing and Issuing of any order made by the Court on such 
applioatlon.” 

(48) Exp$ JenkinSi 2.Moit. 71 ; see S. 90 (2| of the Presidency Towns losoivenoy 
' Aot ; and see also the rules of Madras, Bombay and Calcutta High Courts and of Lower 
.Burma Chief Court re “ Costs./’ ■ 

. f49| Bee Nairas .Presidency Towns Insolvency Act^CIII of 1909), p. 931. ** No suit lies 
against the : Official Assignee for dividends... .The .dividend is not a debt due to: the 
.creditor by the Official. Assignee and so it cannot be attached by a garnishee order; and 
the Court has also no Jurisdiction to compel him to pay the dividend tO' the As.S!goe6 of 
the dividend at the instance of such Assignee, But in case of improper refusal to pay 
the dlvidencl, the Court will saddle him, on the application of the aggrieved creditor, 
with costs and Interests,.” , I» re #rosf, . |1899).'2 Q.B. 50; Hair’s Presidency Towns 
Insolvency Aot (HI of 1909), p. 931, . 

150) JJap. JacfesoWs 3 Mo.nli. D* and, D4,' , 

151) S. 81 (1) of Aot III of 1909. 

(§2) St 81 (2) of Act III of 1909. . ■ 
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Eemuneration of the Official Assignee is to be fixed by the 
rules of the High Court. (53) 

He is an officer of the Court and arrangements respecting 
his remuneration entered into with the bankrupt, solicitor, or any 
other person that may be employed about a bankruptcy are 
absolutely forbidden. It is a gross contempt of Court for the 
Official Assignee to enter into any such agreement with any party 
without the Court’s knowledge. (5^) 

A promise to pay the Official Assignee, made without the leave 
of the Court is not binding on the promisor, even though it is 

unconditional, as such promise is contrary to law. (55) 

In the case of a solicitor — trustee, the proper course in fixing 
the remuneration, is to fix his percentage or commission at such a 

rate as will cover his reasonable professional charges. (56) 

He is entitled to be reimbursed out of the estate ail the neces- 
sary and bo7ia fide expenses incurred in his management.(5'?) 

Official S. 82 of the Presidency Towns Insolvency Act provides that 

Court shall call the Official Assignee to account for any 
good loss misfeasance, neglect or omission which may appear in his accounts 
SLsanoe.'^or otherwise, and may require the Official Assignee to make good any 
loss which the estate of t^ insolvent may have sustained by reason 
of the misfeasance, neglect or omission.” (58) 

The Official Assignee would be liable for the acts and defaults 
of his agents if the appointment of agents is not sanctioned by 
custom or usage. (59) 

Where the Official Assignee recklessly initiates legal proceed- 
ings be would be guilty of gross negligence and be personally 
liable for costs. (5®) 


{531 See.B. 112 {(iliof the Presidency Towns Insolvency Act, Madras Insolvency 
Btiles 0. XVII, r.' 154-158 : Bombay- Insolvency Bales, 180 Calcutta Insoivenoy 
Buies, 178, and Lower Burma Insolvency Buies, 202, deal with/the remuneration of the 
Official Assignee. 

(54) Manick Suruit H8. 

(56) FrokashY, Adalam^ 30 C. 896, 

(66) Be Wayman, 24 Q.B.D. 68. 

(57) JExp, J&ynev, 2 M.A. 1; Official Amgnm v, Bamalinga^ 8 M. 79 and in re 
Mahomed, 13 0. 68, may be consulted regarding his remuneration 

Towns Insolvency Act (III of 1909), pp, 237—239. 

(58) Presidency Towns Insolvency Aot-(III of 1909},, 'S.: 82i Bm dMo^^Mxpi'Bmwni 
36 W. B. 303 (Eng.), 

(59) Earl of hichfieWs case, 1 Atk. 87, 

(60) Exp, Gordon^ 6 Morr, 262, 
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x:] 

It would seem that the official receiver may retain a dividend, 

payable to a creditor v?ho bas assigned as security for costs 
ordered to be paid by the creditor to the official receiver ia the 
bankruptcy proceedings 

An Appellate Court will not interfere with the discretion of the Appeal for 
Judge unless he has proceeded in his judgment on some erroneous 
principle of iai/ or on a misconception of the facts of the case^ 

An appeal will lie upon a question of costs^, when a matter 
of principle is involved^ ^ , 

Where a preliminary objection was successfully taken ■■lo the 
hearing of an appeal, the High Court refused to follow the prac» 
tice adopted in bankruptcy .appeals in England by depriving the 
respondent of costs on the dismissal of the appeal on the ground 
that the appellant had no previous notice of the preliminary - 
objection. 


Sec. 21.— 'Interlocutory Appllcatioii. 

Costs of mtedocutory applioationa— General rule as to. 

Costs of motions. 

Costs where motion is OGoasioned by default of moving party. 

Costs where a party is seeking an indulgence from Court. 

Examples 

(!) Costs of application to advance a cause. . 

(ii) Costs where defendant raises a new defence by amendment. 

, |iii) Costs of applioation to set aside judgment obtained by default. 

(Iv) Costs where defective decree was rectified on petition. 

(v) Costs of staying proceedings, pending appeal, 

|vi) Costs of motion to discharge irregular order. 

(vii) Costs of , motion to take cfi the file document irregularly filed, 

(viii} Costs occasioned by unnecessary evidence. 

fix) Costs where permission was granted to file written statement out ol timer 
', fx) Costs where case was transferred from undefended board to defended board,' 

- Costs of amendment of plaint. 

, 'Ixii) ; Costs ol unnecessary affidavits, etc. 

:,,y . (ill!) Costs a! setting aside e£C decree. _ 

,".',(xIy) Costs o! motion to transfer, 

:(6i) Bee Be ilaymt (1907) 2 K.B. 899. 

(62) Young V, Thomas ^ Oh, IBi. 

(63) Dildar V, Bhamnij M '(j> BIB. ' 

■ (64) ImUm Banov. Latafai’Un~nma,' tl. A, A.W.M, 108, referring to Moc 

■ parte BfookSi Ij'.E. 13' Q.B.D, 42, and Sa? parte BUasei L.B. 14 Q.B.D, 123, 
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Goste of applioation whioli Oourt has .do junsdiotioa to entertain* 
Costs where application is considered as reg alar suit. 

Costs of miscellaneous proceeding 

Bubjeot matter admittiDg of precise valuation, 

(&) Subject-matter not admitting of precise valuation. 

Costa of application for leave to appeal to Privy OounoiL 
Costs' In an originating eummons. 

Costs of application for appointment of receiver, 

Amendment of decree or order as to costa. 


Costs of. Whbbk interlocutory applications have been ordered' to stand 

.ap^pMcXoScver to the trial and are not then mentioned to the Judge^ the 
General rule eostsof such applications are to be treated as costs in the action 
and taxed accordingly, and need not be mentioned in the judgment. 
Where interlocutory applications have been disposed of, but the 
costs have been reserved, such costs are not to be mentioned in the 
judgment or order, or allowed on taxation, without the special 
direction of the Judge.^^) 

According to the practice of the Courts in England a plaintiff 
who obtains on an interlocutory application the relief which he 
seeks, should make an application to the defendant to have the 
costs disposed of on motion. If he does not do so, or if, on the 
application of the defendant to have the costs disposed of on 
motion, he refuses to give his consent, and no question remains 
open to be decided between the parties, he will not be entitled 
to have the costs occasioned by going onto trial. The question 
of costs cannot be determined in this way without the consent of 
the^ parties, but the party who refuses to consent must justify Ms 
' " refusal, and must satisfy the Court that he is justified in. bringing 

the action on to trial.*' <2) 

When an order has been made as to the costs of an in- 
terlocutory proceeding, such costs will nGt,' as a general rule, be 


(1) British Natural Premium Assoc, v* Bywater, (1897) 2 Cb. 631. On the subject* 
matter of this eeotion, see Sefeon oa Judgments and Orders, 6th Ed., 1901, YoL I, 
p. 258 ; Yearly Practice, 1914, pp. 1051, 1085, 1086, 1090-1093 ; Annual Practice, 1908, 
pp.965, 966 ; Gordon on Costs, Chap. XII, pp. 116-121 ; Gbaps. XY, XYI, pp. 133-149 ; 
Morgan and Wurtsburg, pp. 46-79, 93 ; Halsbury’s Laws of England, Yol. XYII, pp. 620* 
62f, ■640 s 'Marshall ori' Costs,: pp. 46- 6,1 Danielles Chancery Practice, 7 tb' Ed,, 1901, 
Chap. XYIII. 

(2) Morgan v. Great Eastern Bailway Co., 1 H. & M. 78 j Wilde v,” Wilde, 4 Da.G, 
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interfered with by a subsequent award of the general costs of 
the suit. <3) 

It is now settled that the costs of a motion may be granted to Costs of 
the moving party though they are not asked for in the notice of 
motion. 

The same rule, it would seem, applies to petitions. But an 
order for payment of costs made on motion e£B|)ra'rte is irregular. 15) 

Where two persons move on separate notices, but for the same 
object and by the same counsel and the motions are refused with 
costs, each is answerable only for the costs of his own motion.16) 

However, if a defendant unsuccessfully resists a motion for an 
injunction, but succeeds at the trial and gets his costs of the suit, 
his costs of the motion will be costs in the cause.*'?) 

Parties coming for an injunction ex parte will, even if success- 
ful, have to pay the costs, unless they state their case fully and 
fairly to the Court, *8) in which case, if the Court should think that 
the circumstances are such that it would be necessary in the 
interests of justice that the applicant should have his costs, it may, 
in its discretion, give him the costs of the motion.19) 

“ The result of ordering a motion to stand over on certain 
terms till the hearing of the cause is nearly the same as if the only 
order made on the motion had been that the costs might be costs 
in the cause. The only distinction seems to be that the Court 
reserves to itself the means of dealing differently with the costs of 
the motion from the manner in which it may deal with the costs in 
the caase.”U°) 

The party moving, although he is successful, must pay the Oosts where 
costs of his application if it is rendered necessary by his “e^sionad 

default ; as where the plaintiff omitted to file interrogatories in by default 

^ ^ o! moving 

(3) Mian Jurist, Vol. VII, p. 216* party*' 

Poivell V, Cockerelli 4 Ha. 567 ; Clarke v, Jaques^ 11 Beav. 623, io tba Bepor*,',, , ' 
ter’s note to wbioh casa the earlier cases are -collected ; Butler y. Gardener ^ 12 BeaVf ' ' 

625 ; Damson v- Jay, 2 W.B- 598 (Eng.);, Tampier v* Ingki 1 H.E. -159 ; - bat not unless ■ 
the respondent appears v, IFal/ufir, ■ 19 Beav. 261),. . 

(5) Nokes V. Gibbon* 3 Jur. N S. 282 ; 5 W.R. .216 (Bog*); Oast v. Poyser, 26 L. J*. , 

Ch, 353. , 

(61 Oakes v. Turquand, L.K. 2 H.rj.'326.' : , . . , „ 

(7) Stevens ?. Keating, 1 Mac, & G. 659 ; H Jur. 157, overruling 8*0, 13 Jur. 974« 

■ (8) Eolden-Y* Waterlm, 15 W.B. 139 (Eng,), 

19) {Bid}* ■ . ^ 

(10) Per Wiokensi ¥. C,» In Singer v. AudsUy, 13 Eq. 405, 
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time or where a party applies, after the e¥ii3eiice is closed, for 
leave to file an affidavit negligently omitted to be filed beioreJi^l 
Costs wiieMa The same rule in general applies, but less strictly, where the 
party moving, though not in default, is seeking an indulgence from 
the CourtJis) But the right of the other party to claim such costs 
must hot be abused, 

Thus it was held that the costs of ao application to advance a 

applSion to whether successful or not,, must be paid by the fjarty 

advance a , applyingJ^^l 
oausei 

(ii) Costs A i^efetidant who raises a new defence by amendment will have 

dafeSlant pay the costs rendered necessary by his not having put in such 

raises a new defence at an earlier period, subject, however, to such directions as 
amendment. Court may think fit to give where it sees that unnecessary or 
oppressive costs have been incurred by the plaintiff in opposing the 
application.(i6) 

The costs of an application to set aside a judgment obtained 
by default must be paid by the party applying.(i7) 


parly is 
seekiog an 
indulgenoe 
from Oourt. 


lExamples : 
(i) Costs of 


(iil) Goats of 
application 
to set aside 
judgment 
obtained by 
default. 

(i?) Costs 
where 
defective 
decree was 
rectified 
on patitiont 

(v) Oosts of 
staying 
pEooeadings 
pending 


■ Where' a defective decree wus rectified on petition, 'the plaintiff, 
through whose omission the defect had arisen, was ordered to :fay 
the costs of the petition. 

The staying of proceedings under a decree, pending an appeal 
against it, is an indulgence which will only be granted under 


■ '■ (11) DaUm V. Qarrait, 4 Jur. N.8. 579, where the costs were fixed at 50s, 

,, {12} Douglm v* ArchbuU, 23 Beav. 293 ; GonnoUy v, Smyth, Ir. E. 3 Bq. 145. And 
see Gampbell Y, Joycei2Eq. 377 ; Wtllmns v. Carmathen By, Co,, 17 W.B. 346 (Eng,); ' 
12 L.T. 762 ,; but see Eobb v. Comor, Ix. R, 4 Eq. §74» 

. ('13) BarlleU v. Harlan, 17 Beav. 479, 482 ; Ooc&s ?. Pmtday, 12 Beav, ,451; Black- 
Man^Y, Comis/jj 42 L.J. Oh, 576 ; 21 W.E. 741 (Eng.); 29 L.T. 85 ; and see, also, Bohcy 
V, 15 Eq. 200 ; 42 L.J. Oh. 271 ; 21 W.R. 309 (Eng.); 27 L.T. 808, 

(14) Atiorney-General v. Corporation of Halifax, 18 W.R. S7 (Eng.), 

(15) Browne Y, Lockhart, 10 Sim. 420 ; but see, contra, CarthewY, Barclay, 10 Bim» 
.273, where they were made costs in the cause. See, also, Adair v. Young, 11 Gh, D, 
186 ; 40 L.T. 598 ; Horton v. L, d N,W, By. Co., 27 W.R. 773 (Eng.) ; 40 L.T, 597. / 

(16) Cargillv, Bower, 4 Oh. D. 78 ; 46 LJ. Oh. 176 ; 25 W.E, 221 (Eng.); 36 L.T, 

,621. 

(17) Cockle V. Joyce, 7 Oh. D. 56; 47'L,J. C_h. 643 ; 26 W,B.'59 (Eog.) ; 37 L.T. 
428 ; Wright v. Clifford, 26 W.R. 369 (Eng.) ; Burgoine v. Taylor, 26 W.E, 568 (Eng.) ; 
38 L.T, 438 ; King v. Sandefnan, 26 W.B 669 (Eng.) ; 38 L.T. 461. 

(18) Williams v. Carmarthan By, Co,, 17 W.B. 846 (Eng.); 19 L.T. 762. 
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special circumstances ; and the costs of an application for that 
purpose must, as a general rule, be paid by the party applying, 

thougli successful.” (19) 

(19) Msrs-iV V, Nickalls, 8 Ob. 905 ; 49 L.3, Oh. 479 ; 21 W.K. 305 (Eog ) ; 28 L.T. 

296 ; Cooper. 1 . Cooper^ 2 Cli. D. 492 ; Morgan v. Slford, 4 Ch. D, 352 ; 25 W.B. 136 
(Bog,) ; Bamr ¥. Mitford^ 9 W.B. 135 (Eog.) ; Topham v. Duke of Fortlmd, 1 De. G.J. 
& S. 603; 11 W.R, 81.3 ^Esg.); Lambv, Eames^ 23 LuT. 135; Me Peninsular Bank, 
Jbpp’s Case^ W*N, (1867) 192 os ansuoeesalol {Walden v. Oaky, 16 Ves. 212 ; Atherton 
^.BrUisk Naiion Asstirmiee 5 Oh. -720; Grant v, Bangue Franeo'Egyptienne, B C, 
P.D. 202 ; 47 li ;r. Cb. 465 ; 26 W.R, 669 (Eng.) ; 38 L.T.6»2 ; Beattie v. Lord Elbury, 
28 L.T. 458 ; see, alao, .Attorney- General v. Swansea, dc., Co., 9 Ch, D. 46, where the-- 
moliioii was witMrawn« In the case of Chunilal v. Anant Ram, 2 G.W.N. fJouraal 
PoEtiioo) eoxlii!, where aa order was made for stay of exeoutioa peodiog appeal, a ques- 
tion arose wbetlier the costs are to be borne by the applicant or respondent, After 
discussion by counsel, tlie Chiel Justice said.'— Tbe appellant came and asked for 
an indalgence. He must pay the costs. That is the rule in England. Banerjee, 
J., agreed witb order made, but differed as to the principle. The appellant had 
aright of appeal and to apply lor stay of execution. But in this case tha applloant 
had raised a question of jurisdiction, which had not been decided In his favour, 
Jenkic®, agreed with the learned Chief Justice both as to the order and the 
principle. The respondent had obtained a decree and was entitled to execute it. 
The effect of the order is to stay his hands. The appellant clearly asks for an 
indulgence. Order accordingly made that the. defendants . do pay the costs of and 
incidental to the application, . Chunilalv, Anant Mam, ^ C-W.N, (Journal Portion)' 
ooxl'iii. It would appear that in this case as in every other case oonneoted with costs 
no hard and fast rule can be laid down. The ciroumstances of each particular case 
must determine the nature of the order to be passed in such case. The conduct of the 
parties, the nature of the application and other facts connected with the appiioatjon are 
to be taken Into consideratiGn. Thus, for instance, where a respondent opposes the 
application for stay of execution and in the course of such opposifeioii raises all kinds of 
false and frivolous pleas, and the a-pplicanfe had been put 'to unnecessary and' extra 
trouble and expense in exposing the falsity of such plea— such facts may constitute 
goo'd, ground to order the respondents to pay the' costs of the applicant. In another 
case which also came before the Calcutta High Court, tha facts were as follows 

“ Appellants had preferred an a'bove appeal against a prelimicary decree for 
partition passed by the Subordinate, Judge of Gaya. They made an application 
for stay o! p'rooeedings , in the lower Court pending the decision of the High Court 
in the said appea.! and a rule was issued, Counsel for respondents said he had no 
ob|eot.ion. to the rale being made absolute,'" but- ha prayed 'for his .costs" of the.' 
hearing. The appellants in asking for an indulgence from the ... Court made 4hein,« ' 
selves lla.ble, for the 'r8Spondents^ costs. See Chunilal v. Anant Mam, 26 . C. '893a 
T he Court / ordered That the proceedings' in the lower Court be stayed,' appellants 
paying the 'respondents’ costs of. 'the 'hearing, .. Bui Bepin Behari MUter v. 
Bhugtmt Bahai, 9 G.W.N. (Journal Portion), p. xvi. In another case, in, an action ' 
for wrongful diBmissal the plalntifi recovered iSlOO' by. the verdio't ol a common jury,. 
Mr.MoCab, Q.C., supported by an affidavit applied for a stay of execution, The.affidavit 
was in support of the stateixi'eat that if the money,' was paid over, it .would be , difficult 
or impossible to recover it:. back. .in case. the. ap.peal. against the, veidiot' ,was .sqooessluh 
The question to be considered in the 'appeal', was an important one for the' defendants 
as the agreement on which' the decision, will be based* was in a form which would apply 
to other artists engaged by the defendants/ .He said tha efieot ol*the affidavit wag 
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fvl) Goats 
motion' to 
disoharge 
kreguiai: 
order, 


. iQ .some cases it was held that the ' costs should' abide the eYent 
of the appeal 

Where both parlies obtained a benefit '' by the order^ 'the costs 
of the application were- made costs in the appeal notwithstanding 
the genera! rule, 

'If the decree or order appealed from is reversed before the 
application to stay proceedings is heard, there being no longer any 
presumption of the correctness of such decree or order, the costs 
of the ' application will be costs in the cause, 

■' The party guilty of the irregularity must pay the costs of a 
motion to discharge an order irregularly obtained. 


ffil) Coats, of 
moiloB' to 
■;tak« ofi,:th0' 
filelooBrnsBii 
issegulariy 
ilad. 


So also costs of a motion to take off the file a document 
irregularly filed will have to be paid by the party' guilty of, the 
irregularity. ^^4) 


[via) Costs All costs occasioned by unnecessary evidence must be paid by 
oooasioBed by 

imneoessary the, party offering it, 

svIdeBoe, . 


admitted by Mr. Duke who appeared for the other side. The Court granted stay of 
execution upon deleodauts paying the amount of damages into Court and -amount of 
taxed coats to plaintifi’s solicitor upon -his undertaking to return such oostS' if ■ the 
appeal was successful. Costs of present , application to be the plalntifi*s costs in any 
event, Smpson v. Moore and Burgess Ministrels, 2 G.W.N. (Journal Portion) ocxxii 
(ocxxxii), 

(20) Burdick Y. Gurrick, 5 Ch, 453 ; see Walfordv, Watford^ B Oh. 812; 5 Ch, 
455, %, (4); 16 W.R. 1161 (Eng,) ; 19 LaT, 233, where no costs were given ; and. see 
Marl of Bhrewshury v, TrappeSi.2 De, G.P, & J. 172, where Knight Bruce, IjJ,, said 
that It was not an inflexible rule that a person applying under such circumstances 
must, pay the costs of the appiioation. In Morison v, Morisow, 1 Jur, N.S, 339 ; 3 W. 
R» 296 (Eng.), Stuart, '¥.0., refused to give costs against the petitioner, although the 
petition,' there being no special circumstances, could not be granted ; see, also, Barts 
Y,.Fewkes, I Eq. 392 ; Wilson v. West Hartlepool By., 34 Beav, 414. 

(21) Merry v, Nkkalls i Adair v. Young^ 11 Oh. D. 186 ; 40L.T;.598. 

. ■ (22) Eichatdson v. Bank of England, 1 B'eav. 153, or no 'Oosts of ,lt will be. given 
V. Bo|/, 1 W.R. 271, (EDg,|.) 

(23) Mtowd V. Lawrence, 1 J. & W. 665 ; Darky v, Nicholson, 2 Dr. & War, 86 ; 
Stephenson v. Biney, 2 Eq. 303 ; 14 W.R. 788 (Eng.) ; 14.L.T,'432 ; 12 Jur. H.S. 428 ; 
TfumcJ^ v« ^3^^e6^^^s College, Oxford, 16 W.B. 884 (Eng,) ; 18 L.T. 752. 

(24) Official Liquidators of the Bbuthampton, <^c.. Steamboat Co. v, Rawlins, 3 N. 
R. 849 ; McKewm v, Sanderson, 21 W.R, 807 (Eng ) ; 29 L-T. 206 ; Spittle v, Walton, 
11 B'q, 420. 

(26) Liitkwood v. Collins, 1 N.R. 457 ; 11 W.R. 887 (Eng.) ; dUorney-General v, 
Corporation of Halifax, 18 W.R. 37 (Bug.) ; In re Star Barter Hotel Co„ 42' LJ, 
Oh, 374 ; 28 268 ; In re Herne Bay. Waterworks Co,* 10 Oh. D, 48f 
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Where there was a great delay in filing the written statenienfej 
which delay was not properly accounted for,- permission was gi¥en 
for the filing' of the written statement ■ on. condition of the defend- 
ant paying the costs of the application, 

In the case . of Bindoomadub Mitter ¥. WoomeschwmUr 
Paid, ^271 which came up before the Calcutta High Court as early 
' as 1864it was laid down that a case entered on the Undefended 
Board can only be transferred to the Defended Board on payment 
of the costs of the ad'journment, if any, thereby occasioned. 


(lx) Costs 
wliare per- 
mission was 
granted to file 
writtee 
sfealemeEli out 
of time. 

|x) Costs 
.where case' 
was ti'ai3S“ 
ferred from 
undefended' 
board to 
defended 
board. 


Where the mortgagee brought a suit for possession at 'first, he fxt) Costs of 
was permitted at the hearing to amend his plaint so as to ma.ke it 
a suit for partition, on. condition of his paying the costs of the 
defendants 


In Camille v. Donato, where a defendant having succeeded (xii) Costs of 
in dissohing' an interim injunction, on the ground of want of 
was not allowed the costs of affidavits to the merits not read. 

An ex parte decree which has been- -ordered to be set aside on (xiii) Costs 'of 
payment of costs within a certain time-remains in full force until 
■ — — ^ ^ — de.ore©., ^ 

{26) In lihis case a peremptory order bad been made upon the defendants .to file ' ^ ^ ^ ^ 
tbeir writtoa statements witbio a fortnight, it being ordered that in default the case be 
transferred to the undefended list. The defendants made default and thereafter applied ' ' ■ 
in Chambers lor leave to file their written statement. Babu Peary Lall Haidar for appel- 
lants applied in Chambers for leave to file written statement. Mr. J. G. Woodrofie lor ■ 
the plaintifis submitted This is not a chamber application, Buies and Orders 513(3). 

Theefiect of this application, if granted, will be to vary or discharge the previous order 
under which this case has been transferred to the undefended list, The Court then 
held 'that the application wasooa which should be made in Court. - The appHoation was ■ , . ' ' 

renewed next day in Court. Mr. B. R'. Dass for the defendants ■ applied for tbo' leave ■ 
above-mentioned. Mr, J. G. Woodrofie for the plaintifis submitted The defendants 
have not made out a case for the order, but if granted it should be on terms that costs 
of the' application be paid and that payment be made a condition precedent as was done ' ■ 

In the cases fOor. Sale, D. of Durgamoney Dassiv, KumudCkunder Doss (Suit No. 718 - : 
pi 1898) Sing v. Osmond Beeby (Suit No. 192- of' 1901), Mr. S. B.;Bas contra^ 

“The de'fendants will have to' pay their costs but' they should not be made, a condition 
' precedent.' -- If such order be made, he asks for a. fortnight , to 'pay. the costs. " The Court- 
ordered as follows '.—There has been a, great'- delay which, is not properly .acoounted„!or. . 

But as the defendants are sued as executors, I allow them to file written statement, but ' 

I make the order .subjeofe to payment 'of 'costs of the application ■ of the ' plaintife within ’ ■ 

a fortnight. On 'such- costs 'being' paid written statement, may be filed, Bajah Sreen&th 
Boy V, Rani Eemanginey. Bo.sme, 6 O.W.N. (Journal, Portion)',', p. Ixxxlii' ; see, also, '8m,' 

AUarmoni Dassi v. B&pin Behari Dhw, 9 O.W.Nt Journal Portion, p. li, 

(27) 2 Hyde 86. 

(28) Krishmji Lakshman Bojvade v, SUaram Murarrav Jakhi, 5 B, 4:96 ; referred 
to in Tapiram v. Sadhu, 21 B, 570» 

(29) 18 W.B. 868 (Eng.); U h,T. 584 ; 11 Jur, N.S. 26. 
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the payment of costs is made within' the time fixed, and where the 
condition is not strictly carried' out . the order imposing it becomes 
inoperative, ' 

Isiv)' Costs of As a general rule, an action instituted io one Court or one 
toQsfer,' branch or division of a Court ?/hen another action as to the same 
matter is pending in another Court or branch or division of the Court 
will be transferred to the latter, and the plaintiff iri the second 
■ action, may have to pay the costs of the transfer ;■ but the plaintiff 
■ in the first suit ought before giving notice of motion to ask the 
plaintiff 'in the second suit for his consent to the transfer, and if 
: he neglect, to do so may have to pay the costs of the application, 

Where a' successful application was' made by 'motion, which 
should properly have been made by summons, only the costs of a 
summons in Chambers attended by Counsel were allowed. 

Costs of'^ The Court can dismiss with costs an application, which it has 

wlifob^CoTrt jurisdiotion to entertain. 

3^urisd1otion Court may refuse with costs a motion to enforce 

to entertain, an order which it had no jurisdiction to make. 

Costa" where Where an application is considered as a regular suit, the Judge, 
oonaidereTas^^y decree costs as in a regular suit, ^^5) 

regular suit, 

Where the subject-matter' in a miscellaneous proceeding admits 
of a precise valuation, costs may be calculated as in a suit on such 
valuation, and not the fees specified in Civil Circular 62, should 
be allowed, 


Costs of miS' 
oeilaneous 
proceeding : 
(a) subject- 
matter 
admitting 
of precise 
valuation. 


(30) Qliulam Muhammad v, TuUi Bam, 60 P.R, 1904. 

(31) Lyallv. WemBn,2 Ch. 287 r 22 W.R. 633 (Eng.) 30 M. 146; Sayers i.. 
Corfie,9Qh. 52; 43 L.J. Oh. ' 337 ; 22 W.R. 101 (Bog.),; 29 L.T. 602; Salter v, 
Tildesley, 13 W.R. 376 (Eng.); 11 L.T. 759 ; Orrel v. Bmeh, 5 Oh. 46? ; 18 W.R, 588 
(Eng.) ; 22-L.T. 461., 

(32) Marriott V, Marriott^ 26 W.R. 416 (Eng.). 

(33) Re IssaCt 4 My. and Or. 11. See also oases noted: under S. 25 ** Junsdiotioa, 

want of,” w/m. • ; 

(34) In re King, 10 Sim, 605, 

idB) Boy Priyanath Ohowdhry v. Prasanm Chandra Boy Ohomdhy,^ SB.L.R, 
A.O. 2,49«11 W.E, 104.. 

,' 'iBBy-KarBandas Namyanv. Mathuradas Shwji, Bom. FJ. 1896, p. 303. In , this 
case certain moveable property was attached before judgment at the instance . of ., lha'. 
plaiotifi. The present reapondent, who was not a party to the suit, made an applloa. 
.tion to,,. , have the attachment, raised.- The Subordinate Judge raised the attachment,^ 
and threw all costs of the application on the plaintiff. He calculated costs of each party 
aoQordmg to the valuation of the claim in the suit. Against this order the plaint- 
ifi appealed to the High Court. The judgment of the High Court was as follows— 
This case stands on the same looting aa appeal from Order No, 34 of 1895 deoided 
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: Where third persons who are . alleged to be in the possession (fe) sabjaet- 
of property sought tO: be attaciied .before judgment appear to 
show cause in pursuance, of notices issued to them and the defend- precise valaa- 
aritj tlie proceedings, in so far as they are concerned, are 
misceila! 2 eoo.s proceedings within the meaning of Civil Circular 62 ; 
and, if the subject-matter does not admit of a precise valuation, 
the fees specified in that circular should be awarded to them as 
costs» , 

When a Division Bench of the High Court makes an : order Ooste of 
dismissing an application for leave to appeal to His Majesty in 
Council with costs,' the order as to costs is to be enforced by, execii-appal to 
lion in the lower Court which passed the order originally, 

loan originating summons, parties are entitled to instruct Cosiis ia an 
counsel; and without any certificate the costs of one counsel, must 
be allowed on taxation* 

Where a rule nisi was obtained against the defendants' to Costs of 

show cause why a receiver should not be appointed, and t.he 

was made absolute, no cause' being shown against it, the Goiirt^^e^t of . 

receiver. 

to-day* but tfae subject-matter does admit of a precise valuation, .Ra, 292, ' 

Matliumdas SMvji should be allowed costs calculated on that amount as in a 'Suit. 

As to tho costs in this Court they should, as in that case, ha added together andthe 
applicant should bear half thereof and the opponents the other half, thereol. 

Karsandas Nar ay fxn v. Mathuradas Shiv Bom. FJ. lB9Si p. 

(371 Karsan Narayan v. iUo/ibai, Bom. P.J., 1896, 313. In this case, on an ap- 
plicaticn by the plaintiff to attach before judgment certain moveable property alleged to 
be in the possession of the respondents, notices were issued to the latter and the defendant 
to show cause why attachment should not be made. Cause being shown, the Subordf- 
nafee Judge dismissed the application with costs- calculated according to tha value "of the' 
claim in the suit. Against this order the plaintiff appealed :to the High Court,' ' 

Judgment was given to the following effect: —We think that the proceedings agamst 
Devjl Kara and tha trustees of the temple, in so far as they are 'oonoerned, are 
miscellaneous proceedings within the meaning of Civil Oiroulat Order' 62, and as the 
subject-matter does not admit of a precise valuation, that ' the fees "Specified in that 
order should be awarded to them respectively as costs. , Their' oases .were separate ; so 
they should be allowed separate costs, which .we fix at Rs. 15 ■in' each' case, , We direct , 
the Subordinate Judge to re-oaloulate all the costs aocordin.gly. , As to the costs in this ' 

Court, those of each side should be added together, and the applicant should bear 
one-half thereof and the opponents the .other half themoL /Karsan; Narayan ?. 

Ufolitei, Bom. P.J., 1890, p. 313. ', 

{BB} Jagendra Chandra Sen V, Bihee Wamidunnma Khatun, U O.W.N, 856=34 
C. 860. 

(39) Fa>twahihiY^ Bkaik H£issa?t, 9 Bom,!. B.Bf; 
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Imendmenti 
of decree or 
order as to ' 
costs, 


ordered . that bo costs should .be allowed but that they should be 
made costs in the cause, as the rule nisi did mot ask for costs 

A Court: can by virtue of ' its inherent power ■ provided by 
S. 161, or by the power vested in it under S. 152 of 'the Code of 
Civil Procedure, alter or vary the order and the decree passed by it, 
although the decree is apparently not inconsistent with the order 
in the judgment, when it finds that , the language of the ordering 
portion of the judgment is elliptical and ambiguous; and the, order 
and the decree do not correctly state what was actually decided. (^i) 

In this case, a suit was contested both in the Court of first 
instance and' in the appellate Court by one , among several 
defendants, ., and the appeal by the plaintiff was allowed and 
**'the' suit decreed with costs”; and the decree prepared in the 
appellate Court gave costs against all the defendants. On an 
application for amendment of the decree for costs made by some of 
the non-contesting defendants, it was held^ upon a consideration of 
the whole judgment passed in appeal, that the Court in deciding 
the case did not really intend to saddle all the defendants . with 
costs and as such the decree should be amended. And the Court, 
acting ex propria motu, further directed that the order in favour of 
the applicants should also be extended to the cases of other defend- 
ants although they did not join in the application for amendment 
of the decree.( 42 ) 

In proceedings before a District Judge with reference to a 
claim to certain property said to have been the property of a 
person who had died intestate, the claimant asked for an adjourn- 
ment to enable her to produce evidence of her title ; which adjourn- 
ment was granted on condition of her paying the costs ■ thereof, 
assessed at Rs. . 58. On a representation being made to the District 
Judge by the applicant’s pleader, the Judge reduced the amount of 


(40) Motichand v, Stewart Brown, 6 O.W.N. { Journal Portion), p. xii. In this case 
a rule had been obtained by the plaintiffs against the defendants to show eanae why a 
reoeiver should not be appointed, etc. The rule did not ask for' any costs, : 0a the 
rule coming on for hearing, no cause was shewn and it was made absolute, hut counsel 
'asking for costs His Lordship said that the usual practice would be followed. It 
was 'then s.tated.that Mr. Justice Sale had held that a rule not having asked lor costs 
no costs would be allowed, but that costs should be costs in the cause. Motichand v, 
J. Sievjard Brown, 6 O.W.N. (Journal Portion), p. xii. 

(41) Hannange Singh v. Ram Gopal Achari, 20 G.L.J, 18 (following Brijraian v. 
Joynarain, 37 G. 649 (657) and In re Swite Mellor v. Stvire, (1885) 30 Gh. D. 239). 

(42) Earmange Singh v, Bam Qopal dchari, 20 G.L.J, 18» 
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the costs to Es. 28. Field that it was within the power of the 
District Judge to alter his order as to costs 

A Court has the power under S. 152 of the Code of Civil 
Procedure to amend a decree or order as' to costs even when an 
appeal is pending in the higher Court against 


5ec. 22. “-Interpleader Suit, 

Nature of interpleader suit io general. 

Provisions of the Code of Civil Procedure as to interpleader suits. 

Provisions of. the Code as to costs of plaintiff in interpleader suit. 

Genera! rule as to costs in interpleader suit. 

Buie in equity. 

Rule and praotioa In all divisions of the High Court in England. 

Rule and practice of the Indian Courts. 

Costs of proceedings in the action where applicant is a defendant, power to order. 
Costs against applicant. . 

Costs against claimant, 

Costs, 'where each party succeeds in part. 

Costs of proceedings to get possession of subjeot-maUer, 

Costs payable in respect of an action— Set-off of. 

Costs* obtaining of, on, motion. 

Security for costs. 


Ikterpleadee suit is a remedy available, to a person who is Nature of 
under a liability for any debt, money, goods, or chattels in which g® 
he claims no interest, and for or in respect of which he is or expects general, 
to be sued by two or more parties making adverse claims thereto ; 
the cause of the interpleader being that a defendant shall not be 
charged to two severally where no default is in him.’'h) 

( 43 ) Bleanof. Winilev, Mahbubanj A.W.N. (1902) 98. 

iiil Marmange Singh v. Bam Gopal Achari, 20 O.L. J. 18 (19, ; referring B, v. J®,, 

(1903) L.R. p. 88.) When the original judgment did not provide for costs of prepara- 
tion of the decree in a partition suit, and an application to the Court for this purpose 
was granted and a clause for payment of such costs added to the decree, the applioation 
is Bubstantially one for review of the judgment, and time runs from the date of the 
grant thereof. Rahhal Das Mammdar Jogen dr a Narain Mazumdar, 10 C.L.J. 467 
(following Venkata Few/mla, 24 M. 25). 

(1) Viner’s, Abr,, Vol, IX, title “laterpleader, ” p, 428. On the subjeotematter of 
this section see Mew’s Digest, Vol. YIII, cols. 389—396 ; Enoyclor sedia of the Laws of 
England . Vol. Vil, 371 ; 377. Oababe on Interpleader, 3rd Ed., pp. 92—98 ; Merlin’s 
Law & Practice of Interpleader, pp* 71—86 ; Morgan & Wurtz on Costs, p. 221 ; 

Marshall on Costs, pp. 392—402 ; Gordon on Law of Costs, Chap. XXVIII ; pp, 244 
—249 ; Amir Ail’s Civ, Pro. Code, 2nd Ed., 1916, p. 1174 .(Notes under 0. XXXV) ; 
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Piovisions The Code of Civil Procedure (0. XXXV) makes provision 

of Civil for interpleader suits. Order XXXV, r. 1 of the Code of Civil 

Ptooedure Procedure, provides for the form of the suit. It says that “ In every 

pleader suite, suit of interpleader the plaint shall, in addition to the other state- 
ments necessary for plaints, state— (a-) that the plaintiff claims' no 
interest in the subject-matter in' dispute other than for charges or 
costs '; (6), the claims made ' by the defendants severally ; and 
■ (c) that there is no collusion between the plaintiff and any of the 

defendants^^b” Eule 2 enacts that Where the thing claimed is 
capable of being paid into Court or placed in the custody of the 
, Court, the plaintiff may be required to so pay or place it. before he 
can. be entitled to any order in the suit/’^^l Eule '3 says that 
Where any of the defendants in an interpleader-suit is ' actually 
'■ suing the' plaintiff in respect of the subject-matter of such suit, the 
Court in which the suit against the plaintiff is pending shall, on 
' ; being informed by the Court in which the interpleader suit' has 
been instituted, stay the proceedings as against him; and his^ costs 
in the suit so stayed may be provided for in such suit ; but if, and 
in so far as, they are not provided for in that suit, they may 'be 
added to his costs incurred in the interpleader suit/^’t^l ' Eule 5 
says that Nothing in this Order shall be deemed to enable agents 
to sue their principals, or tenants to sue their landlords, for the 
purpose of compelling them to interplead with any persons other 
than persons making claim through such principals or landlords. ”('^1 

Provisions of . ' ' Eule 6 makes provision lor the costs of a plaintiff in . a properly 

tocSsor framed interpleader suit. It says ‘'Where the suit is properly 
. piainiiffm instituted the Court may provide lor the costs of the orieinal 

' interpleader , . , . *• - ' . 

■ .suit plamtiti by .giving him a charge 'on^ the thing claimed or in so.me 

■■ 'other effectual way. ”(6) , 


■ Yearly Practice, 1914, Notes under O. LVII, it.' 13, 15 and 17 Annual Practice., 
Notes under 0. LVII, rr. 13,. 15 and 17'; .Refereno-o may also bemade'to tlaQ' oorrea- 
: :.v ,' ponding ■ 'p the Annual County Court Practice and ■ Chitty'^s ^ Archbold’s 

Practice; Daniell’s Chancery .Practice, 7th Ed., 1901; p. 128,5;. Seton o.n .ludgmente. a.cd' 
, , , Orders,. Bth Ed., 1901, Vol.'I, pp. 60.1, 612 and 613 ; Simon’s Interpleader. 

(2) Civ. Pro. Code (Act V of 1908). 0. XXXV, r. I. 

(3) Civ. Pro. Code (Act V of 1908), 0. XXXV, r. 2. 

(4) Civ. Pro. Code (Act V of 1908), 0. XXXV, r. 3. 

. , (6) Civ. Pro. Code (Act V of 1908>, 0* XZXV, r. 5. 

. , (6) Civ, Pro. Code (Act V of 1908), 0. XXXV, r. 6. 
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Tlie Courfi or a Judge has power to make such orders as to General 
costs in and for the purpose of any interpleader proceedings as 'may oosts oi ■ 
be just and reasonableJ'^) - As a general riilej the applicant is 
allowed his costs, and, so far as^ the claimants are concerned, the ' 
rule which ordinarily obtains in' actions, that the successful party 
gets his costs, is followedJ’^) 

^ The Court or Judge who tries the issue may fiBally dispose of 
the Yfhole matter of the interpleader proceedings, including all costs 
not otherwise provided for 

The ordinary rule that the party who fails to appear, or 
abandons, or is iinsiiccessfiil, pays the costs of the successful party 
applies in interpleader matters as in other actionsji^) and he must 
also, as a. rule, pay the applicant’s costs and charges.hh 

(7) R.S.G. 0. "LVII, £. 15, Mhodes Y. Dazoson^ (1886) 16 Q.B.D. 548, C. A., per 
Iiiodley, L J- at p. 566. Foi-marly costs were not allowed until the termination of tbs 
prooeedinga (see Bood ?. Bradbury, (1844) 6 Man. & .G. 981 ; see also Bland v, Delano, 

(18381 6 Dowl. 293. 

(8) See Be Bogsrs, Ex parte Sussex (Sherifj, (1911) 1 K.B, 104, 110, A party who 

has obtained an order for costs is a judgment-creditor for the purposes of garaishee pro- '■ 
oeedings. Ear iky y, Shemwell, Marples v. Hartley, (1861) 1; Merim on 

Interpleader, p, 72. 

i9) R.S.O.O. LVII rr. 5, 13. See Yearly Practice, YoL I, 1914, p. 923. 

(10) Bowen ?. Brmmidge, (1833) 3 Dowl, 213 (trial- of issue) ; Perkins ?. Burton, 

(1833), 2 Bowl. 108 (oon-appearsnoe of claimant) ; Dabbs v. Humphries, (1835) 3 Dow!.;' 

377 ; Wills v. Hopkins, (1836) 3 Dowl, 346; Hyland v. Lennox, (18911 28 L.R. Ir. 286 ' 
(abandonmentf ; Jones v, Regan,- (1840) 9 Bowl. 530; Melville v. Smark, (1841) 3' Man, , 

& G, 67. Tiiere were some early decisions of the common law courts under which 
each party had' to pay- their owm costs -where no blame attached to any one or In the 
absence of improper eonduot in either party ; see 0mm Sheldon, (1836) 3 Dowl. 640 ; 

V. (1837) 6 Dowi. 468 ; MofZawdv. (1833) 1 Dowl. 620; Jo«es 

Y. Lewis, (1841) 8 M, & W, 264 ; Lambert v. Cooper, (1837) 5 Dowl. 547, In Steel v, 

Bowe, (1890) 90 L.T, Jo. 10, it appears to have been held in chambers that there was no 
power to order costs against a claimant who. did not. appear, but this is contrary to Per-' : 
kins V, Burton, supra, and is not followed in practice. It was held under the Interpleader 
Act (Stat. (1831) 1 & 2 Will, 4, o. 58) that where the claimant appeared merely to object 
to the irregularity of the proceedings and not to litigate his claim, there was not a 
sufficient appearance under that Act to make him liable for costs {Graeebrook v. Pic/c- 
ford, (1842) 10 M, & W. 279.) But where, though he had made no affidavit in support 
of his claim, he was represented by eo-unsel . on the hearing of the summons, who after ' 

.hearing the stakeholder's ease, .consented’ to.. an order, barring the claim, and.asfc.ed .- 
that no action should be brought by or against either party, it was held that there was 
a sufficient appearance to justify the making of an order for costs {Rooda v. Gun and 
Bhoti and Griffink Wharves Co,, Lid,, (1873) 28 L.T. 636). These cases appear to 
infer that there is no power to order costs against a claimant who does not appear at all, 
but this is net in accordance with the present practice.” (Haisbury's Laws of England, 

(11) See Halsbury’s Laws of England, Vol. XVII, pp, 621, 622. See, also, Jiimherley 
V. Hickman, (1846) I Saund, & 0. 90 (where a claimant had neglected to proceed to trial 
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■ lo mterpleade^ the plaintiff the ^applicant 

lor relief)' was ordinarily given . his' costs if he conducted himself 
properly, and was allowed, if necessary, to recover them from the 
defendant who succeeded, the latter in, turn being entitled to 
recover them, together with his own costs, from the defendant v\/ho 

failed. 

The plaintiff may also be allowed to deduct his costs f:rom the 
fund in Court, and he is not liable for the interest lost to the 
successful party after payment of the fund :into Court. 

Where the stakeholder has acted properly, he is allowed 
'his costs .out of the fund or subject-matter in dispute, and the 
claimant who is in the wrong has to indemnify to that extent the 
claimant who is entitled to the fundl^^l 

Moreover, in addition to his costs, the stakeholder is allowed 
any charges to which he may be entitled, e,g,^ as warehouseman or 
auctioneer, out of the fund or other subject-matter of the dispute, 
both costs and charges being allowed as a first charge on the 
fundf^m) 

Where, however, the applicant has unnecessarily caused any 
portion of the costs, he may be disallowed that portion, and may be 
ordered to pay the costs occasioned by his misconducts^®! 

as direcfeed by the order, on an application by the execution oredifcor that lie should 
proceed to trial at the next assij^es and pay the costs occasioned by his defaultj, together 
with the costs of the application, ile^ti.that the claimant must pay the costs oacasioned 
by hia default, but that the costa of the application ought to be made costa in the 
cause.) . 

(12) Bendry v. Key, (1756) I Dick. 291. 

(13) Crawford y, Fisher^ (1842) 1 Hare 436, 444 ; Mmx v. Bdl, I1S4I) 1 Hare VS, 
98. 

(14) Mast India Go. v, Campion (1837), 4 OL & Fin. 616, H.L, ; see also 
V. CuZww, (1836) 3 Bing. (N.C.) 17. 

(15) For oases as to costs where the oonduot of the stakeholder was questioned , see 

Scottish Union Insurance Co. v. Sieele, (1864), 9 L,T. 677 ; Symes v. Magnay,: (1855) 
:20 Beav, 47. , ■ ,, . 

■ iie) Cotter V. Bank of England, (1834), 2 Dow!. 728 ; Dmar ?. (18'34) 

:,2, Dowl, 730 Symes v, Magnay, (1855) 25 Baav. 47 Laing v..M0denr (i874):9:Cla.:.App. 
7BG ■ Searie d Co. V. Mathews, (1833) W.N. 176; Beading v. London ScMoo! Board, 
(1866) 16 Q.B.D. 686 ; Goodman v. Blake, (1887) 19 Q.B.D. 77. 

(17) Attenborough v, St. Catharine's Dock Co., (1878) 3 C.P.D, 450, 466, 0. A, ; De 
RyothschUd Frieres v. Morrison Kekewich d Co,, La Bangue de Paris et des Pays Bas v. 
Same, La Banque de France v. Same, (1890) 24 Q.B.D. 760, O.A.; Harwood v. Betham, 
(1832) 1 LJ. (Ex.) 180. 

; ^ (18) Searle d Co. v. Matthews, (1883) 176. 
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As a general rules, a plaintiff in a properly institiited iDter- Eiiie and , 
pleader suit is entitled to his costs. In such case lie is entitled tothe^indian 
a lien for his costs on the fundj and is not forced to take his chance 
of getting them from the defendant, against whom the Court 
decides! ^9) An interpleader suit ¥/ith a prayer for declaration of 
the titles of the several sets of defendants in the disputed land by 
' the tenant against the landlords in ■ whose favour he has executed 
separate Kabulyats is not maintainable.C^O) 

An interpleader suit , is not improperly constituted merely 
because one of the defendants does not claim the whole of the 
' subject-matter 

(19) Secretary of Slate v. Mir Muhammad^ (.1863) I M.H.O.R. 360, 361 ; and see 
Bombay Baroda and Central India Bailway v, Sassoon, (1893) 18 B, 231. 

(20) Shelley Bonner jeev, Ea; C/zandra, 37 0. 552=^5 In d. Oas, 577 «!! C.LJ. 577 
14 C.W.K. 784, See, also, Ameer All’s Civ. Pro., Code. (1908), 2nd Ed., 1916, p. 1174. 

(21) The Secretary of State v. Mir Muhammad Husain, 1 M.H.C.R. 360 {Hoggari v. 

Cutis, Ge, & P. 197, observed uponl. Scoiiland, O.J., said in the course of the judgmeot ' 

As a genera'i rale it is clear that the plaintiff in a properly Instituted interpleader suit is 
entitled to his costs, In such case, indeedi 'it has been ruled that he is entitled to a lien 
for his'costs on the land, and is not forced to take his chance of getting them from the 
defendant against whom the Court decides {Campbell v, Salomonst 1 Sim. & S. 462, per 
Sir John Leach, V,0.), Then, are the circumstances here such as to warrant us in say- 
ing that the plaintiff acted unreasonably or improperly in filing the present bill? 

'Olearly not, (His Lordship here stated the circumstances which led to the suit 
and proceeded thus:) But Mr. Stokes objects that in order to warrant an 
interpleader suit each of the defendants must claim the whole of the subject- 
ma,tter of the suit. .That very agrument appears to have been used, and used unsuo- 
oassfully, in Hamilton, v, Marks (5 De. G. & S. 638, 642, 6431, and it would require 
very ooDclualve authorities to induce me to assent to a doctrine so inconvenient and 
unreasonable. The only ease cited on the point was v. Cutis {Or. & P. 197), 

the margina! note to which seems, no doubt, to support Mr. Stokes’ con tantion. But 
that note (“ Where a ,fand in the hands of a stakeholder was contested by three parties, 
one of whom claimed the whole of It, and the other two claimed it in certain propor- 
tions, and the stakeholder filed a bill of interpleader against tbe three claimants, the 
Court, at the h 0 ,aring, dismissed the bill with costs as against one of the parties claiming ' 
a part of the fund, and decreed that the other two parties should interplead as to 
the other part does not appear warranted by the facta, of the case, There Thodey, a 
defendant, sold an estate, which the first defendant Outts' purchased,' p,ayl'ng a deposit. 

Then Hoggart, the plaintiff, an auctioneer, by Thodey’s direction, put up the estate 
again, and Vickers, another defendant, bought it and., paid a deposit. ■ The question 

was who was entitled to the deposits?; 'Clearly this and. other questions could no.t be . 
decided in that suit of Hoggart v, Cutis, as between Gutts' and Vickers on the one .hand.: ' 
and Vickers and Thodey on the other, “ The bill,” said Lord Cottenham, “is a proper 
bill as between Hoggart, Outts and Thodey : there can in that suit be no question about 
Hoggart’s oonduofe. He is a mere auctioneer employed to sell the estate, and has a right 
to make Outts and Thodey determine between themselves which of them is entitled to a 
fund in which he claims no personal interest. , The suit, however, cannot be sustained 
as to Vickers also ; and if I am to decide which of tbe defendants Outts or Vickers, is 
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In a 'reeent. 'Bombay-. :;.case. 5 ;' - certain ; bags; of , rape .■ , seed were 
delivered to, the ' ..plaintiff 'Railway ' Company at .Punjab .by -tlie, 4.th 
defendant for carriage to -.Bombay, the consignee' being one X* 
.While the goods -were in transit; the consigiior-Grdered. the Company 
to deliver the goods to "Y,. his' agent,, instead of to the original con- 
signee X, ', Before' the goods were delivered to ¥, the ■ defend- 
ants 1, 2 and 3, to whom 'X had,' in the, .meanwhile; 'assigned the 
goods for valuable consideration, claimed them from, , the Company, 
The plaintiff Company, thereupon instituted the present suit 
against the defendants and prayed (1) that tlie^ defendants should 
be required to interplead, (2)'- for an 'injunction restraining the 
defendants from suing them as regards the, goods. that the 

plaintiff Company was entitled to their costs, the suit being a 
properly .constituted interpleader suit, that they had a charge on 
the goods, in respect of freight and costs of ' suit, that ■ the -, goods, 
must ■ be . returned to ■ the' ■4feh defendant (consignor) subject to -this' 
..charge, and that the plaintiffs were not entitled , to,.,,' wharf age, .and 
demurrage as claimed in the plaint.^^^) 


to be dismissed from tbe suit, I have no hesitation in retaining Ontts, because he is ''the. 
'first purchaser, and because the case as to him is the more simple.” The bill was there- 
fore dismissed as to Vickers. That was the decision in Boggart v, OutiSi and I think 
that it neither jastifies the marginal note nor supports Mr. Stokes’ argument. The 
Secretary of State v. Mir Muhammad Husain, i M.H.G. 360 at pp. 361 and 362. 

(22) Bombay, Barcda and Central India Railway Company v, Jacob Elias Sassoofh 
18 B. 231. Parsons, J., said in the course of the judgment ; — I think that, on the 
authorities, cited by the learned counsel for the plaintifis, this is a properly constituted 
■interpleader suit. In Mason v. RamiUon (5 Sim. 19) the bill filed stated that the plaint- 
ifi had no- interest in the goods except his lien lor wharfage and warehouse rent, and 
Sir L. Shadwell, the Vioe-Ohanoeilor, said that the bill stated a plain case of iaterpleadei!. 
The case of Mitchell v, Uayne (5 Sim. and St. 63) is discussed in Bignold v, Audland^ 
(11 Sim, 23) and the result is said to be this : Where a plaiatifi represents not 
merely that he has a lien with respect to which two other persons have adverse 'rights, 
but that there is a further question to be litigated adversely between himself and one of 
them, that is not a ease of interpleader.” In Cotter v. Bank of England, (3 Moo. and Se. 
180) it was held that the bank,. who retained a lien on certain bullion in respect oi freight 
and charges, had no interest in- the subject-matter of the suit within the meaning- of- 
those, words in Statute 1 and 2 William IV, o. 58. In xiUenhorough ?. St* ■Katherine^ s 
Dock Co, (3 O.P.D, 460) the d-efendants . claimed no. interest in the wines, - the subjecli-' 
-matter- of the suit, other -than the usual dock rents and charges : B'ramwell, L.l^j -said ; 
“Defendants do not claim any interest in the subject-matter of the suit, for their alleged 
right of lien is not an interest in the wine,” and it was held that the case fell within the 
Interpleader Act, and the defendants’ costs and charges were made a first charge on the 
fund. The language of Ss. 00 and 01 of the Code of Civil Procadure (XI? of 1882) is 
almost identical with that of Statute 1 and 2 William IV, o. 68, and the above rulings 
clearly apply. The personal relief asked for is nothing more than an injunction restrain- 
ing the defendants from suing the plaintiis,^,and that is contained in the form of plaint 
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Where, instead of interpleading,. the.; stakeholder J,itigates with. 
both parties separately, he,. loses the benefit of the former proced'iire.^,^^^^,°^^^’' 
and may have to pay., costs, as against -one of the parties instead .of 
being allowed his costs out of the fand.(23) 

But the matter is one for the discretion of the Court, and,... 
in a proper case,' as on the trial of an action, the successful party ; 
may be deprived of his costs, 

According to the. practice of the English Courts, the claimant is Goats against 
only liable for costs and charges subsequent to the date of his 
notice of claim. 126) 

Under the same practice Where the order directs a sale by 
the sheriff unless the claimant gives security within a stated time, 

in an interplpadpt mit given in the form No. 104 of the 4th sohednle to the Oivil Pro- 
cedure Code, I find the first issue in the affirmativo. Strictly speaking, in my opinion, so 
much of the second and fourth issues as relates to the amount of the charges has 
been improperly raised in this suit, in which the title only to the thing claimed 
has to be adjudioated. No doubt a lien can be declared for charges, but the amount 
ol those charges, if disputed, ought, I think, to form the subject of a separate proceed- 
ing between the adjudicated owner and the person who seeks to make the goods liable. 

As, however, here the parties interested have gone to trial on those issues without 
an objection on the part of any of them, I will proceed to determine them. The 
charge for freight comes to Es, 1,072 — 5, and this is admitted to be correct 
and due. The plaintifis, however, seek, further, to charge the goods with the sum 
of Rs. 6,693-— 4 for wharfage and demurrage, and this charge is disputed, The rules 
of the said company allow of. such a charge being made when goods are not taken 
delivery of by their owners within a certain time after notice of arrival ; the rates 
charged being exceedingly high that they may act as a kind of penalty so as to ensure 
the speedy removal of goods. The present is not a case of that kind. The goods 
remained on the plaintiffs’ premises, not by reason of any neglect or default of their 
owner to take delivery of them, but by the act of the plaintifis themselves, who kept 
and refused to deliver them for their own protection and benefit. They did not even 
place them, in the custody of the Court, as they could have done under the provisions 
of 8. 472. Ail that they could possibly be entitled to, would be a reasonable warehouse 
rent for the time the goods remained with them, and I might have been able to have 
awarded them that had they claimed it, and given evidence in proof of the amount. 

They do not, however, do this, and I think, the claim they have made is inadmissible 
and unproved.’’ Bombay ^ Baroda and Central India Bailway Oonvpany v. Jacob Blias 
Sassoon, 18 B. 231 at pp. 234—236, 

(23) Laing v. Zedan, (1874) 9 Gh. App. 736. 

(241 B.8.C.. 0. L?II. r., 15. 

(25) Field v. Bivington, (1889) 5 T.L.R, 642, C.A. ; see, also, Swaine v. Spencer 
{Stephen), (1841) 9 DowL 347. As to what is good cause for depriving a successful 
party of his costs, see Sutcliffe v. Smith, (1886) 2 T.L.E. 881, O.A, ; Huxley v, West 
London Extension Bail Co,, (1889) 14 App. Gas. 26, 32 ; Forster v, Farguhar, (1893) 

1 Q.B. 564, C*A, ; Bramilh and Co. v. Firth, (1903) 72 L.J. (K.B.I 162, O.A, 

(26) Qaskell v. Sefion, (1845) 14 M. ds W, 802 ; Goodman v. Blake, (1883) 

1.9 q.B,p. 77* 
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Costs, where 
■ eaoh party' ■ ; 
succeeds in 
part, 


Costs of pro- 
ceedings to 
get possession 
of subject- 
matter. 


'and :^ given; till, the last moment or not at all, 

the claimant, though ultimately successful on the issue, must 
pay the sheriff’s charges between the date of the order and his 
giving security or sale, as the case may .be, since it is for his 
benefit that the goods were kept, but he may be entitled to 
have. such; .costs included" in the costs, given' hi.m against the exe”;: 
cution creditor. ”^27) 

Where the claimant succeeds in substance as against an execu- 
tion creditor, though it happens that he is not entitled to all the 
goods claimed, he is, as a rule, entitled to the costs of the issue.128) 
And where the claimant succeeds as to part, and the execution 
creditor as to the other part, the costs may be divided and ordered 
to be taxed on that principle without reference to consideration as 
to which party was plaintiff and which defendant.(29) 

So also on a stakeholder’s interpleader, if each of the claimants 
succeeds in part, each party may have to pay his own costs.^^Q) 

The costs of the successful party include the costs of an applica- 
tion to take the money out of Court(3^) or to obtain the subject-matter 
of the dispute from the stakeholder-^^) where such an application is 


necessary. 


Costs payable 
in respect of 
an action— 
Set-off of. 


Costs, obtain- 
ing of, on 
motion. 


In a sheriff’s interpleader there is no power to order costs payable 
by the claimant to the execution creditor as a result of the trial of 
the issue, to be set-off against the coats payable by the execution 
creditor under an order made in the original actionj^^) 

Plaintiff could obtain his costs at once on motion, unless his 
right to interplead was disputed, in which case he would have to set 
down the cause. 


(27) Malone v. i?.oss, (1900) 2 I.B. 686, G.A. 

(28) Plummer v, Price, (1878) 39 L.T. 657, O.A. 

(29) Lewis V, Holding, (1810) 9 Dowl. 652 ; Dixon v. Yates^ (1833) 5 B. & Ad. 318; 

Clifton V. Dams, (1856) 6 E. & B. 392 where the claimant succeeded as to five-sixths 
and the execution creditor as to the remaining sixth ; overruling, Bedwell, 

(1839) 10 Ad. & Ei. 145 ; Gumminsy* Kamnagh, (1890) 25 1,L.T« *24, 

(30) Carr v, Edwards, (1839) 8 Dowl. 29 (where the plaintiff to an issue claimed 
£183, part of a sum of £492-17s-6d. in the hands of a stakeholder, the defendant to 
the issue claiming the whole amount a verdict being found for the plaintiff for £50. 
Held, that each party must pay his own costs). 

(31) Cmel V. Panenie, (1844) 7 Man. & G. 627; Mmdiih v, Regers, (1889) 
7 Dowl. 596, 

(32) Barnes v. Bank of England, (1838) 7 Dowi. 319. 

(83) Barker v> Hemming, (1880) 6Q,B.D«,609, G.A, , 


■ (34) Jowesy. G. Goop.-AO*,! 
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Where the conflicting claim is withdrawn after suit brought, 
plaintiff may have his costs up to that time.iss) 

As a rule no costs in matters arising out of interpleader pro- 
ceedings are allowed till the termination of the proceedings. 

In considering whether parties to an interpleader issue ought Ssourity for 
to be required to give security for costs, the rules applicable to°°®‘®- 
ordinary litigants ought to be observed. At the same time in 
applying these rules the question whether a party to the issue shall 
be treated as plaintiff or defendant must be decided by the real 
merits of the case, and not by the mere form of the issue itself.l®'^) 

Where, therefore, the plaintiff in the issue is not really more so 
than the defendant, security for costs will not be ordered from 
him.issj Nor will a plaintiff against whom a receiving order has 
been made be ordered to give security.O^) 

A foreigner, resident out of the jurisdiction, will usually be 
ordered to give security if he is really plaintiff in the issue.l^o) 


Sec. 23.— Interrogatories 

General rule as tc costa of interrogatories, 

Provisions of the Code of Givil Procedure regarding infeerrogatonsB, 
Practice as to interrogatories. 

Costs of interrogatories. 

(i) Indian Law. 

(ii) English Law and X’ractice, 


In adjusting the costs of the cause or matter, incjuiry shall General mla 
at the instance of any party be made into the propriety of exhibit- 
ing interrogatories, and if it is the opinion of the taxing officer, gatoriea, 
or of the Court or Judge, either with or without an application for 
inquiry, that interrogatories have been exhibited unreasonably, 

{35} Glynn v. Locke, 3 D. & War. 11 ; sup, p. 502 *, Byrnes v, Magnay, 20 Beav, 

47, And see Mason v, EamiUon, 5 Sim. 19 ; and as to payment by plaintifi of costs 
needlessly incurred or increased, see Otawford v, Fisher t 1 Ha. 438 1 jS?. d W» India 
Bock Co* V. LiUledalei 1 Ha. 57 ; Jones v* Farrellt 1 & J* 208» 

(381 Eood V. Bradbury, (1844) 6 M. & G. 981. 

(37) Bhodes ?. Da-wson, (1886) 16 per Lindley, L*J., at p, 553, 

(38) {Ibid]. 

(39) {Ibid). 

(40) Benamc v. Bessett, (1845) 1 O.B* 313 ; Webster v» Belafie^ (1848) 7 C..B. 187, 

and Attenborough y. London and Miharim PqgUs Co., (1878) 3 G.F,D.,|?er Bram- 
well, LJ, . ‘ '■ y V . 
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vexatiously, or at improper length, the costs occasioned by the 
interrogatories and the answers thereto shall be paid in any event 
by the party in fault.’Mi) 

"Where the hearing stands over for want of parties, it was 
held that “ the costs of the day will not be allowed, the bill having 
prayed a discovery of parties, and the answer having stated that 
no others were interested.”(2) 


ProvisioDs 
the Code of 
Civil Pioca" 
duce regard- 
ing interro- 
gatories, 


Praofcioe as 
infcerrogafco 


o£ The Code of Civil Procedure provides that In any suit the 
plaintiff or defendant by leave of the Court may deliver interro- 
gatories in writing for the examination of the opposite parties or 
any one or more of such parties, and such interrogatories when 
delivered, shall have a note at the foot thereof stating which of 
such interrogatories each of such parties is required to answer ; 
Provided that no party shall deliver more than one set of 
interrogatories to the same party without an order for that purpose; 
Provided also that interrogatories which do not relate to any 
matters in question in the suit shall be deemed irrelevant, 
notwithstanding that they might be admissible on the oral cross- 
examination of a witness;”(3) 

to '' A plaintiff may interrogate with a view to obtain information 
or admission support of hi$ owji casd, and this right extends 
with proper qualifications not only to his original case, but also to 
any answer which he has to make to the defendant's case. But the 
right is always subject to the qualification that the interrogatories 
must be directed to a case on which the plaintiff has already 
determined and to which he has committed himself. He cannot 
be allowed to put fishing questions in order to try whether he can 
discover any flaw in the defendant's case or suggest any answer to 
Discovery is not limited to giving the party a knowledge of 
that which he does not already know, but includes the getting an 

(1) Seton on Judgments and Orders, 6th Ed., 1901, Vol. I, p, 68 ; on the subject 
matter of this section, see, also, Yearly Practice, ISU, p. 402 ; Buies of the Supreme 
Court in England, 0. XXI, r. 3 ; Amir AU*s Code of Civil Procedure (0. XI and Notes 
thereunder) 2nd Ed., 1916, pp, 777-799 ; Bray, Discovery; Annual Practice, Notes 
under 0. XXXI ; Yearly Practice, Notes under 0. XXXI ; Halsfoury’s Laws of Eng- 
land, Yoi, 11, p. 66 ; Marshall on Costs, p, 59 ; DanieiPs Chancery Practice, 7th Ed., 
1901, Ob. XXX, pp. 1534-1606, also Chap. XVIII. 

(2) Bajchunder Mommdar v, Gooroodas Mozmndar, Sittings after 3rd Term 1828. 
Cl. B. (1829), 331 ; Morley's Digest of Indian Oases, VoL I, p. HO. 

(3) The Code of Civil Procedure (Act V of 1903), 0. XI, r. 1, 

ii) AH Kadar Syud Hossain AH .y* Gobind Dass^ 17 0,840, 848; Bemoldfmmy 
Bassee v. Eelodhur Bu,llub\ I Bouln, 618. , , , 
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admission of anything which' he has to pro¥e on an' .issue between^.. .' 
himself and his opponent to facilitate proof or save expense ; 
and to diminish the' burden of proofd^) So one party may /be ' " 

asked as to any admissions he may have had tending to support ■ 
his opponent's cause of action. (8) And discovery may be had,,' of/.' . 
the names of persons to make them parties, and the names and; 
securities of prior incambrances.19) The interrogatory must .be as ■ / .. , 
to facts, and most not ask for .conclusions of law, inference- of facts, ..„ , 
or construction of a document/'liO) 

Eule 2 of the Code makes provision for particular interrogatories 
to be submitted. On an application for leave to deliver interroga- 
tories, the particular interrogatories proposed to be delivered shall 
be submitted to the Court. In deciding upon such an application, 
the Court shall take into account any offer, which may be made by 
the party sought to be interrogated, to deliver particulars, or to 
make admissions, or to produce documents relating to the matters 
in question, or any of them, and leave shall be given as to such only 
of the interrogatories submitted as the Court shall consider necessary 
either for disposing fairly of the suit or for saving costs, 

Rule 3 deals with costs of interrogatories. adjusting the Coats of 

costs of the suit inquiry shall, at the instance of any party, be Grade 
into the propriety of exhibiting such interrogatories, and if it is the Indian 
opinion of the taxing officer or the Court, either with or without 
an application for inquiry that such interrogatories have been 
exhibited unreasonably, vexatiously, or at improper length, the costs 

(5) V. Qaskillt 20 Oh. D, 528 ; Kennedy v. Dodsont (1895) 1 Ch. 331, 311. 

(6) GmmbrecU v. Farry, 32 W.H, (Eng.) 201 ; Hall v. L. S NAY. Co., 35 L. 

T, 850, Bo it is admiesibio to interrogate to facts which will inform the party as to 
evidence to be obtained : dUr€en, v, GahhiLl, 20 Ch. D, 528, the names of the persons 
who may give evidence in his favour ; Ball v. LiardeU W.N. (1875), 83, the names of 
persons present at an alleged slander and so forth, 

(7) AtL-Bmi. V. CmMll, 20 Ch. B. 528, 

(8) Eodnol V. Taylor, L,E, 9 Q.B. 79 ; and see Brid v. IdaUy, I C,B,N.S. 308 ; but 
see as to admissions, Ss. 22 and 23 of the Evidence Act. 

(9) Union Bank of London v. Manby, 13 0. D, 239 (incumbrance in mortgage 
suits); Hancocks v* Lablache, 3 G.F.D. 202 (defendant’s husband) ; Wesi of England 
Bank v, Nichalls, 6 O.D, 613 (prior securities) ; Eyre v, Bodgers, 10 W.B, (Eng.) 137 
(names of defendants : tenants in ejectment actions), 

(10) muomoye Dassm v. BoobulChmdet Law, 23 0. 117 (123) (where it was sought 
to obtain the opponent’s views as to the construction of a will). See Amir All’s Code of 
Civil Brooedure, 2nd Ed,, 1916, p. 777, 

. (11) Act ¥ of 1908 (Code of Civil Prooedum), '0. XI, r.;2, . ^ 


(ii) English 
Law and 
practice, 
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occasioned by the said interrogatories and the answers thereto shall 
be paid in any event by the party in fanlt.^'h^) 

As a general rule the costs of interrogatories are made; costs in 
the cause. This rule is apparently intended to enable them to be 
dealt with at a later stage.U^) 

The Buies of the Supreme Court made under the provisions of 
the English Judicature Act provide that “ the Court or Judge maVj 
at the hearing of any cause or matter, or upon any application or 
proceeding in any cause or matter in Court or at Chambers, and 
whether the same is objected to or not, direct the costs of any 
pleading, notice to produce, admit or cross-examine witnesses, 
account, statement, procuring discovery by interrogatories or order, 
applications for time, or other proceeding, or any part thereof, 
which is improper, vexatious, unnecessary, or contains vexatious or 
unnecessary matter, or is of unnecessary length, or caused by 
misconduct or negligence, to be disallowed, or may direct the taxing 
officer to look into the same and to disallow the costs thereof, or of 
such part thereof as he shall find to be improper, unnecessary, 
vexatious, or to contain unnecessary matter, or to be of unnecessary 
length, or caused by misconduct or negligence ; and in such case 
the party whose costs are so disallowed shall pay the costs occasioned 
thereby to the other parties.”!!^) 

'' There is power to order that costs of a viva voce examination 
be paid by the party examined in any event;”(*-5) but the costs of 
an oppressive viva voce examination may be ordered to be paid by 
the party examining. ”(16) 


Sec. 24 .—Judicial Officers* Protection, 

General rule as fco non-liability to suit of officers acting judicially for official acts 
done in good faith, and of officers executing warrants and orders. 

Power of Court to award costs in suit against Judicial Officers— Effect of Judicial 
Officers’ Protection Act, 

Liability of Collector for costs of unnecessary enquiry applied for by him. 

Liability of Government for acts of Survey authorities. 


(12) 0. XI, r. 3 of the Code of Civil Prooedurc (Act V of 1908). 

(13) Yearly Practice, 19U, p, 402. 

(14) Yearly Praotioe, 19X4, pp. 1144, 1145. Eules of the English Supreme Court, 
(16) Vicar'^ v. G.K. By. Co., (1882) 9 Q.B.D. 168. 
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Fob the protection of Magistrates and others acting jndicially, General tuie 
the Judicial Officers’ Protection Act enacts as follows “ No Judge, “abUBy^to 
Magistrate, Justice of the Peace, Collector, or other person acting®®*' °f 
judicially, shall be liable to be sued in any Civil Court, for any act ing jndioiaiiy 
done or ordered to be done by him in the discharge of his judicial 
duty whether or not within the limits of his jurisdiction ; provided good faith, 
that he at the time, in good faith, believed himself to have juris- exeontlng 
diction to door order the act complained of : and no officer of 
any Court or other person, bound to execute the lawful warrants 
or orders of any such Judge, Magistrate, Justice of the Peace, 

Collector, or other person acting judicially, shall be liable to be 
sued in any Civil Court, for the execution of any warrant or order, 

Vfhich he would be bound to execute, if within the jurisdiction 
of the person issuing the same.”(i) 


It has been laid down that “ the discretion as to the award of 
costs, which a Court has under the Civil Procedure Code, is not 
taken away by the fact that a party to a suit is protected under 
the provisions of the Judicial Officers’ Protection Act, 1860.’’(**) 

Upon the application of the Collector, who was a party to a 
suit, an inquiry was held by the Subordinate Judge into the con- 
duct of a Civil Court Ameen, who had made a local investigation 
in the suit. The Ameen was acquitted and the Collector ordered 
to pay his costs, including vakeel’s fees. Held that, as in the 
case of miscellaneous proceedings, the Civil Court was competent 


Power of 
Court to 
award oosts in 
suit against 
Judicial 
Officers — 
Efieot of Jud* 
on. Pro. Act. 

Liability of 
Oolieotor for 
costs ol un- 
necessary en- 
quiry applied 
for by bim, 


to award such costs against the Collector. (’5) 


(1) Act XVXIX of 1850 (Judicial Officers’ Protection). S, 1. .| 

(2) Ganesh Maliadev v. Naraymi BaUJiet. i Bom, L.R. 109 (115). J 

(B) In the matter of the Colleeior of Tirhoot, 14 W,R. 390. Jackson, J,, said 

“I think we ought not to interfere in this case. It seems that the Oolieotor, who had 
been a party to a civil suit in the Court of the Subordinate Judge, had received inform- 
ation which led him to believe that the Civil Court Ameen who made a local investiga- j 

tion in that suit had been ^guilty of misconduct, and accordingly he applied to the ! 

Subordinate Judge to make an enquiry into the matter, The Subordinate Judge, 
however, for good or bad reasons, at that time refused to make the enquiry. Thereupon 
the Collector applied further to the Zillah Judge, who, on his application, directed the 
Subordinate Judge to hold the enquiry. Accordingly, the enquiry took place, and 
witnesses were examined. The result was that the Ameen was acquitted, and the 
Subordinate Judge did not think fit to carry the case any further, but ha dismissed 
the Collector’s application, and ordered that he should pay the casts of the 
Ameen* including vakeel’s fees, which he fixed .at 80 rupees. The Collector now 
' comes before us, having first applied to the Eillah Judge to reverse the order, con- 
tending that the order to pay costa In such a case is not warranted by law. It appears 
„ ■ 'to me that this , enquiry was a preliminary enquiry .under g. Aft ^ of th6^_ Code of'. Civil . 


Liability ol 
Government 
for aots of 
S'UWey ' 
authorities, 


Doubt- 
under the 
older law. 
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The act of the Survey authorities in demarcating lands is 
a necessary and legal act, and Government cannot be saddled with 
costs unless it can be proved that its officers are wilful wrong- 
doers. A mere allegation of the plaintiff, to the effect that the 
defendant had colluded with the Survey officers, is no reason for 
saddling the Government with costs. 


Sec. 25.— Jurisdiction, Want of. 

Doubt under the older law. 

Set at rest by the recent Codes of Civil Procedure. 
English Law on the subject. 

Illustrative oases. 


In the case of Jardine Slcinner v. J. W. B. Money (i) which 
came before the Calcutta High Court in 1870, a doubt was ex- 
pressed as to “ whether the High Court can give costs in a case 
in which it has declined jurisdiction.” The Code of Civil Pro- 
cedure that was then in force did not contain any specific pro- 
vision that a Court may award or refuse costs in a suit or other 
proceeding although it may not have jurisdiction to entertain 
or try the same. 


Procedure, and was in the nature of a miscellaneous proceeding in the Subordinate 
Judge’s Court to which the Collector, as a party to the previous suit, was a party, the 
Ameen being the opposite party ; and the rules of the High Court enable the Subordinate 
Civil Courts to award vakeel’s fees within certain limits in such proceedings. It 
appears to me clear that the Subordinate Judge, or Judge of any Civil Court, who is 
required to investigate a matter of this sort, would, as in the case of misosllaneous 
proceedings, be competent to award costs in favour of the party who succeeded and 
against the opposite party, and vakeel’s fees would be a proper element in such costs. 
It was argued that in this case the Collector came forward in the interests of justice 
and that a party defending himself would not be entitled to costs, especially pleader’s 
fees ; and it is also observed that the award of costs was not in conformity with the 
practice of our Courts. When an officer like a Civil Court Ameen finds himself charged 
with misconduct or with a criminal offence, the prosecutor or promovent being no less 
a person than the Collector, he is quite justified in having himself defended by Counsel. 
We think it reasonable that the party who takes the responsibility of bringing forward 
and pressing such charges, and fails to substantiate them, should be made to pay the 
costs thereof. We think, therefore, that we ought not to interfere in this case.” In 
the matter of the Collector of Tirhoot, 14 W.R. 390 (391), 

(4) Collector of Moorshedabad v, EammoMnee Dosse&t 1 Hay. 520, 

(1) 14 W.E. 312 (316), Zf.B.— Express power is now given to the Court by S. 220 
of the Code of Civil Procedure (1882) ~S. 36 of the present Code (Act ¥ of 1908) to give 
costs in such oases. See Woodman’s Digest, 1912, Vol. I, ooL 2661 ; on the subject- 
matter of this section, see Amir Ali’sOode of Civil Procedure, 2nd Ed,, 1916, pp. 70 an^ 
156, Hote ; Morgan and Wurtzburgi p, 61,;, 
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But the present Code of Civil Procedure expressly empowers Sat at rest by 
the Court to make order as to costs in cases in, which it may not have 
jurisdiction. Section 35 of the Code provides as follows Subject Pwoedure. 
to such conditions and limitations as may be prescribed, and to the 
provisions of any law for the time being in force, the costs of and 
incident to all suits shall be in the discretion of the Court, and 
the Court shall have full power to determine by whom or out of 
what property and to what extent such costs are to be paid, and to 
give all necessary directions for the purposes aforesaid. The fact 
that the Court ha,s no jurisdiction to try the suit shall be no bar to 
the exercise of such pQioers."&) 

Similarly the English County Courts Act provides that English Law 
“ Where an action or matter is commenced in a County Court over 
which the Court has no jurisdiction, the Judge must, unless the 
parties agree to the Court having jurisdiction, order it to be struck 
out, and the Judge has power to award costs in the same manner, 
to the same extent, and recoverable in the same manner, as if the 
Court had jurisdiction therein and the plaintiff had not appeared, 
or had appeared and failed to prove his demand or complaint.”® 

The following cases though decided under the older Codes of illustrative 
Civil Procedure may be noted as explaining or illustrating the®*®®®’ 
principle contained in the above section : — When a suit is dis- 
missed for want of jurisdiction, the Court will give costs.® 

If a suit is dismissed on the ground of want of jurisdiction, the 
suit having been instituted in the wrong district, the Court has 
jurisdiction to order that the plaintiff shall pay the costs of the 

defendant.(5) 


(2) Code of Oi?il Prooedare {Ael V of 1908),' 8. The sama was the iaw unto 
S. 220 of the Code of 1882 (Act XIV of 1882). 

(3i St, 61 & 52 Vicfi., Gh, 43 (Gounfey Coutfcs Act, 1838), S. 114 ; see Ha2sbury*s 
Laws of Bnglatid, Vol. VIII, S. im, p. 579. 

14) Fumhanun Ghose v. Brojendronarain D&h, 1 Ind. Juu, H.S. 88; see, also, 
^Juggeslmr Bunwaree Behind v. Chmder Sircar ^ Marsh 375 » 2 Hay 344, 

(5) Maharajah Jugesshur Bunwame GoUni v, Seetehunder Sircar, Marsh 375, 
The Court said iii tha course of the judgment As the cause of action arose In Zillah 
Boerbhoom, and the defendant, at the time of the commencement of this suit, dwelt and 
still dwells in that district, the suit should have been instituted in Zillah Beerbhoom, 
and not in Zillah Rangpora, This suit is not for land or other immoveable property ; 
8. 12 of Act VIII of 1859, therefore, does not apply, The Principal Sudder Ameen, 
when the suit was first instituted, would,"' if informed of the facts, have returned the 
plaint to the plaintifi in order to 'its being preBented in the proper Court ; see S. 33, Act 
Vin' of 1859, This was not done, fesuea were settled, and .the suit allowed to proceed 
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^ In; another case, after notice, ser¥ed. upon, and appearance, :made' 
by' .the; defend the Civil Court had. no jmisdic- 

■tion, 'but, that, the suit ought to have been. instituted., in the Eevenue 
..,Court;.''. , that .the Civil Court had iurisdiction to' order the 

defendant his costs ; and that, as he had been un.necessarily ' brought 
before the Court, it ought to order him his costs. 


.tO: tirial. The Principal Sadder Ameen found the case in a stage ripe for hearing, and ha 
acted legally in dismissing the suit when he found that he had no jorisdiotlon to try it. 
As to costs, we are of opinion that the plaintiff is liable for the whole of the costs, 
The Principal Sudder Ameen was competent to pass a Judgment upon the issue raised 
as to the jurisdiction in this case ; and if competent to pass a Judgment, he was com- 
petent to direct by whom the costs were to be paid, under S, 187, Act VIII of 1859, 
notwithstanding that he had not any power to deal with the subject-matter of the suit 
by decree. The plaintiff brought his suit in the wrong Court. He forced the 
defendants’ residence of Beerbhoom, to appear in a distant Court, and, though they at 
once took exception to the jurisdiction, he persisted in asserting that the suit was 
correctly brought in that district. He has, in our opinion, properly been required to pay 
the defendants’ costs. We confirm the decision of the lower Court, and dismiss this 
appeal, with costs, bearing interest.” Maharajah Jugesshur Bimwarree Gohind v. 
Seetchmder Sircar, Marsh 375 at pp. 376, 377. See also Gopal Chunder Bose v, 
Bhunmdur Boy, Karsh Zlh 


(6) Gopal Ohunder Bose v. Dhurundhur Boy, Marsh 311. The Court said in the 
course of the judgment The plaintife in this suit having erroneously instituted a 
suit in the Court of the Principal Sudder Ameen, for a claim which, by Act X of 1859 
(Bengal Code), was exclusively cognizable by the Revenue Courts, the case was struck 
ofi the file, and the plaint returned to the plaintiff, that he might proceed with it in 
the proper Court. The Principal Sudder Ameen having, however, overlooked the error 
in the first instance, and allowed the suit to be entered in the Register of Cases as pro- 
vided by Act VIII of 1859, notice was served upon the defendant to appear, and he 
appeared accordingly ; but the Principal Sudder Ameen, considering that the Court was 
to blame iu issuing this notice, directed each party to pay his own costs. From this 
part of the lower Courfe’s order the defendant has appealed, complaining that as he was 
obliged to enter an appearance, and ^employ a Vakeel at the instance of the plaintiSs, 
the Court should have ordered the plaintifis to reimburse him for those expenses. The 


plaintifis’ pleader has argued in reply, that as the Court had no jurisdiction to try the 
subject-matter of the suit, it had no jurisdiction to pass an order for costs in the case. 
But it appears to us that as the plaintifi put the Court in motion, and procured the issue 
of the notice, to which the defendant was bound to appear, or run the risk of an ex 
parte decree being passed against him, he is not in a position to exonerate himself from 
the consequences of his own act by alleging the Court’s want of jurisdiction. The 
Court having misapprehended or overlooked the question of jurisdiction when the plaint 
was presented, was bound to determine that point at the hearing ; and to that extent it 
had jurisdiction over the case ; and, therefore, it had jurisdiction also with regard to any 
necessary expenses incurred by the defendant up to that stage of the proceedings. It 
Is clear that the defendant was put to the expense stated by him, through the plaintifis’ 
error, We think the Principal Sudder Ameen should have allowed him his costs ; and 
we, therefore, amend his order, by awarding to defendant those costs, and the costs 
likewise of this appeal, in proportion to the amount he is entitled to receive from 
plaintifis as costs in the Court below.**, Gopal Ohunder Bose v. Dhurundhur Boy, 
Idlawh, 611 at p. 31?, 
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Where an action on a contract was brought in the High Court, 
and judgment was given to the plaintiff for Es. 454-13-4 : Held 
that as the amount so found due was less than Es. 500, the 
plaintiff could not have his costs, unless the Judge who tried the 
cause certified that the action was fit to be brought in the High 

Court.W 

It was further laid down in the case cited above that “ the 37th 
clause of the Letters Patent constituting the High Court does not 
give the Court an uncontrolled discretion as to costs in civil 

SlUtS.'’<8) 

The fact that a suit eventually decreed by the Subordinate 
Judge for less than Es. 1,000 would have been cognizable by the 
Munsiffs Court is no ground for dismissing it, although it is a 
ground for providing that plaintiffs should not be allowed any more 
for costs than they could have recovered if they had sued in the 
Munsiff’s Court. 9) 

Where a Judge erroneously orders a Subordinate Judge to try 
proceedings in execution of a decree which are a portion of the 
original suit tried by himself, and the decree-holder carries on 
such proceeding so referred to the Sub-Judge, until the result is 
unfavourable to himself, and then objects in appeal on the score of 
non-jurisdiction, he may be required to pay all the costs incurred 
by the judgment-debtor in such proceedings before proceedings are 
instituted de novoA^^^ 


Sec. 26,— Landlord and Tenant— Rent and Ejectment Suits. 

Costs. 

{ij In suits £ot rant, 

{ii| In ojeetment suits. 

(iii) MisoaWanBous— Whets there is prima facie doubt on point of law. 


Two suits for arrears of rent having been brought at one time Costs (i) ; in 
before the same Be venue Court for the full amount of arrears 
for certain years, one plaintiff suing for a ten annas and another for 
a six annas share of the rents, were dismissed by the Judge in 

(7) Sabapaii Mudaliyat v, Narayayiamami Mudaliyar, 1 M.H.C.E. 115. 

(8) Ibid. '■ ■ 

(9| ilof/ Khhen Dm& v. Turnhulh 24; W.B. 187 (1881 . ■ . ; - . 

(10) Mmmhm AfMooddeen Ahmd v. Mokinee Mahun Bmh 16 WeB. 48* , ■ 
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appeal oe the ground that, as the plaintiffs had collected the rents 
ijmalle up to the period for which arrears were claimed, they could 
not sue separately. ilafcZ.that, in the peculiar circumstances . of , 
this case, in which both the shareholders were before the Court as 
plaintiffs representing the whole 16 annas of the claim, and that in 
suits which from the first were tried together, there was no law 
or procedure to prevent the Judge on appeal, from doing ^pstice 
between the partiesd^) As for the costs the Court said : — The costs 
of all the Courts will abide the result of the ultimate decision of 
the Judge ; but in awarding those costs, the Judge will be careful 
not to give more costs than he would have given had these suits 
been instituted in the first instance as one suit/*^^) 

Where a landlord sued both the plaintifi' and defendant jointly 
for rent of a holding, the defendant did not defend that suit and 
the landlord got against both of them a decree, the whole amount 
of which was paid by the plaintiff. On plaintiff suing the defend- 
ant for contribution for the amount of rent and costs paid by him 
(the plaintiff), it was held that the circumstance that the defendant 
submitted to a judgment jointly with the plaintiff established that 
he was jointly liable for the rent with the plaintiff and that the 
plaintiff’s suit for contribution was maintainable. (3) 


In a suit between landlord and tenant in the Court of the 
Collector, where the right to receive the rent was disputed on the 
ground that it was ho7ia fide paid to a third person and that third 
person was brought on record and a decision was given in favour of 
that third person, held that there could be no appeal to the District 
Judge from the decision of the Eevenue Court as between the 
intervenor and the plaintiff. Where under the above circumstances 
the plaintiff’s landlord appealed to the District Judge, making both 
the tenants and the intervenor parties, and the District Judge 
reversed the decision of the Eevenue Court and decreed the costs 

(1) P^arl Mohan Singh v, Mirm Gazi, 2 B.L.B. A.C. W.R, 270. 

12) Ibid. 

(8) Barm Panday y. Bamdkari Panday, Gal. Oass-law (Civil), YoL IT, p. S60. On 
the subjeot-matter oi this section reference may also be made to the lollowing works 
dealing wife the subject of landlord and tenant Woodlall’s Iiandlord and Tenant, 
17tli Ed., 1902 ; Redman and Lyon, Landlord and Tenant, 5tli Ed., 1901 ; Eawcett^a 
Law of Landlord and Tenant, 8rd Ed., 190§ j Eoa’s Landlord and Tenant, 4feEd,, 
1907 ; Halsbury’s Laws of England, Yol. XYIII, pp, 402—408 ; Leake on Ooatraets, 
6fe Ed., 1906 ; Smith’s Leading.'.Cases (Hotes to)'lith Ed., 1903. Reference may also 
be made to the provisions of fee sav'arai; speoiai and local Aots of the Imperial as well 
as'the local ^iegiaiatees dealing aubjeofe^oi Landlord and Tenant, ' \ 


%] ' m SPBOUII-OASES.',;/::,., 

of the suit as well as of the appeal against the intervenor, held that 
the decree of the District Judge so far -as it aSected the" inter venor 
was invalid and should be set asideJ^) . . 

A tender to a Collector of a balance of rent due to a zemindar 
was held not to be sufficient to bar an award of costs against the 
under-tenant on a suit for the balance brought against him by the' 
zemiiidai‘j beoausej -even had there been proof of an express tender ' 
to the Collector of a . deposit of the whole amount of balance, that 
officer wa^s not an authority competent to- receive such a deposit, (5) 

Where^ in a decree for rent under Bengal Act VIII of 1869, 
the amount with costs amounted to less than Es. 500, the decree- 
holder was held not entitled to add thereto his costs in execution 
proceedings in connection with the same decree (the total amount 
then exceeding Es, 500) so as to enable him to take advantage of 
the exception under S. 68 of the Act and to save an application for 
execution made more than 3 years from the date of the decree, 
from being barred under the sectionl^t:; ■- 

Where a landlord claims to eject a tenant, he claims to recover di) Iq eject, 
the tenant-rights in the holding, and the stamp duty chargeable 
on the plaint should be determined with reference to the market 
value of that right only.l^) 

A defendant is legally chargeable with that amount of stamp 
duty, which can legally be demanded from the plaintiff and not 
with the excess which he was obliged to pay through a mistake in 

law'of/tha GoiirtJS), 

It has been held in an old case that if a plaintiff in ejectment 
recover any portion of the premises for which the action was 
brought, he is entitled to his costs.”l^) 


14; Mirm Anandrarn v- Mausmm Begumt 13 A. 364- A W.N, (1891) 107 foilowmg ; 
Ohotuv. Jitian^ 3 A, 63; Krishna Bam v. Hingtc Lai, 4 A. 237- A.W.N. {1882) SO; 
Madh} Prasad v, Ambafs 6 A. 5035=*A,W,N, (1883) 103; Govind Bam v. Narain Das, 

9 As 394=3 iA,W.H. (1887) 79 and Klerced to iti Nago Bao Jaideo v, Baiaji Jageshwaf^ 

ISaiMi.R. 1. 

(5) NselhauMk Dass v, K. Bam Ohundur, 6 Sud. Daw. Adaw, Rein, Bengal (1850) 

„ „ ... , lnd,„Dao. Oldjeries, p. 220,, , 

'i ' (61 MadumUfii Dabya v. Eoylmh Ohmder Pal Ghomdhry, 6 0. 664=8 G.D.B. 19. 

|7) Ajudhya Chombey v. Daihee Singly 3 Agra(Bev.) 5. 

, (8) Bid. ^ ■ 

;• • (9) Doe dm* Bamtmm MooUrjee v. Beebse Mmt, 23rd Oct, 1843, 1 FuItoB, 

V ■" 2§6; Morley^a Digest of iMian Gases, 'Yol. I, page 111. It is doubtful if this oaa 

V: stated go broadly and wbelber there may not be^- several exceptions to the rule wbau 

stated BO broadly. It would appear that the statement/ of law^ made in this case is 

10 be taken as being made wilb reference to’ the particular teircumstanoes of the oassi • 
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-A decree was passed ,under."S',,.,52..of IdeB'gal: Act,; VIP 
for 'arrears, of rent and for ejectment if 'arrears 'Were , .'riot, paid ' within 
ISidaysr^^ pendency of. the, appeal preferred' by'. the 

.,judgiQeiit-de'btor the decretal amount was paid,, but the. , appeal was 
d,ismi,s,sed,,with, costs, and , these; costs were not paid within, ':15 .day’s 
,of the' appellate decree.' ,On an order' from the Munsiff. in ■ execution, 
for the attachment of the judgment-debtor’s moveable property and 
for his ejectment from land in suit; held that the Munsiff’s 
order was not without jurisdiction, as, in cases of this nature the 
only decree of which execution can be taken is the appellate decree 
which must be presumed to incorporate the terms of the original 

decree.^^o) 




(iii) Ummh Where there was a prima facie doubt as to the law to be 
Whesr^era ^Pphed in case of a dispute between a landlord and tenant, and 
ispnmffi/aas^here the defence, though not successful, was not improper, the 
point of law. Court refused to allow costs to the successful plaintiff.ui) 


(10) Tliamal Marap v. Eani Ahhoyeshioari Dem, Gal. Case-law* Vol. I, p. 1431 
(following 13 0. 13). One L believing his landlord’s title defective, purchased the 
lands whereof he was tenant, before the expiration of his lease, from another party, 
in whom he alleged the real title to exist ; taking the conveyance and bringing 
ejectment in the name of the lessor of the plaintiff. Judgment being subsequently 
signed by default ; the present motion was made by the landlord for leave to enter 
into the common rule, and as such to defend his title. Held^ under the circum- 
stances that (contrary bo the ordinary rule) the judgment must be set aside tvUhout 
costs. D. D, Bissonath Day v. Edward Hilder, (1847) Gr. Taylor 189 — 2 Ind. Dec. Old 
Series, p. 116. 


(11) Eastern Telegraph Goc v. Denh 2 G.W.N. (Journal Portion) colxxv. In 
this ease Mr. Juslaoe; Kennedy, after explaining the facts of the, case, , said :—‘Mt ,w,aa 
difficult to reconcile the two cases, but having regard to the decision in Barrow v, Isaacs 
it was impossible to say that there had not been a forfeiture, that case was also 
an authority against the equitable relief claimed by Dent Brothers. Judgment 
would be for plaintiSs but without costs, because it was right that defendants 
should contest such a case.’’ Eastern Telegraph Co, v. Dent and others^ 2 G.W.N* 
(Journal Portion) colxxv. The following eases decided by the old Supreme and Sudder 
Courts relating to this branch of tide subject may also be noted; — Where the xemindar 
failed to register the transfer of a putnee to plaintiff by right of inheritance, though 
called upon to do so, and dispossessed the plaintiff and alienated the putnee by 
way of mortgage, held, in a suit by plaintiff for possession, mesne profits and 
for registry, that the plaintiff was entitled to a decree as prayed for against the 
aemindar. '"No fee is payable lor transfer of registry in cases of transfer by mheritanoet 
The costs of the mortgagee impleaded as party must also be borne by the samindar. 
Koniuiir Bam Chunder Bahadoor v, Monohora Basse, (1846) 2 Bud. Dew. Adaw. Rep, 
Bengal (1816) 2S4«9 Ind, Deo, ^ -Old .Series, p*. 175, Where a decree was passed lor 
possession of lands and mesne profits .to ascertained by enquiry in execution proceed- 
flags, but the Court allowed costs nn the ampuat -claimed in the plaint as and for mesne 
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0oste wiiece Oolleotor’s award was enhanced by.Distriofe Judge and Chief Court, 
Costs where claimant' is negligent in putting his case before Oolleotor. 

Gosfjs in oaso of withdrawal or dismissal for -'default. ' 


profits, Held that such costs ought not to have been awarded by the decree itself as 
the amount of mesne profits was not yet definitely determined. Manich Chand 
Sahoo V. Eakim Chand, 3 Sud. Dew. Adaw. Kep. Bengal (18^7) 90 “9 Ind, 
Dec., Old Series, p, 339. When plaintiffs sued to recover mesne profits of an estate, 
held that the Judge was not competent to pass a decree against them (plaintiffs) 
for balance of loan debt and interest payable to the defendants, Held further, 
that when the Judge had passed a decision decreeing plaintiff’s possession, and 
charging the defendants with costs and remanding the case for more complete 
enquiry into mesne profits, which decision of his was maintained in appeal by the 
Sudder Court, the Judge was not competent in subsequently reviewing in appeal the 
lower Court’s second decision as to mesne profits, to alter the allotment of liability for 
costs made in his first decision. Biks Singh Salig Earn Singh No, 266, iSth June 
1861, p. 460. Index to S.D.A.R-N.W.P. (1843—1871), p. 326. On a claim to a two 
annas share in the estate decreed by the Judge to the extent of one-foorth of the amount 
claimed, held that the Judge’s finding on the facts of the case could not be disputed in 
special appeal, the Judge, however, should have awarded costs to the extent of the 
decree, and was incompetent to direct record of the plaintiff’s name in the Collector’s 
Hegister. Order accordingly modified. Mussarnat Choona Beebee v. Rahman Khan 
No. 602, 13th July 1861, p. 559; Index to S-D.A.R.N.W.P. (1843—1871), 
p. 325. Where a revenue sale was set aside as illegal and the fault lay with 
the Collector, he is liable for ail damages arising from his illegal act. But where 
the plaintiff who sought to set aside the sale consented not to claim his own costa 
and also agreed to pay such costa as are laid on Government, the Collector must be 
exonerated as regards costs. As regards the costs of the other defendants, plaintiff must 
bear the same under his engagement. MussL Unoopoorna Dibbea, wife of Bamgopal 
and mother of Puddum Lochunv, Kishenchunder Surma, 3 Sud. Dew. Adaw. Bep. 
Bengal (1847) 496-9 Ind. Dec., Old Series, p. 616. When the plaintiff’s suit is 
dismissed for his default, the defendant’s coats must be payable by plaintiff under s. 2, 
Act XIX of 1841, An order that defendant is to bear his own costs is against that 
provision of law. QooroocMirn Mullili v. Puddum Eonwur Eaee Chowdhree, 4 Sud. 
Dew. Adaw. Rep,, Bengal (1848) 215 « 10 Ind. Dec., Old Series. 139. In a suit to 
obtain a declaration that the mohuraree right of some of the defendants was liable to 
sale in satisfaction of an order for costs in a decree against them, the aamindar, one of 
the defendants, pleaded that he bad cancelled the lease in consequence of the rents 
having fallen Into arrears. Held that it was not open to the Court to decide as to the 
jsamindar’s right to cancel the mohuraree. The only question for decision was whether 
those defendants’ rights in the mohuraree, whatever they were, could be sold for the 
realization of the costs due to plaintiff. Rajah Mode Nuram v. Miianund Bydr^ 4 
Sud. Dew. Adaw. Rep, Bengal (1848) 356«10 Ind. Deo., Old Series., p. 242. Remand, 
upon application for special appeal, the lower appellate Court having erroneously 
applied oL 4, h. 8, Reg. 11, 1805, in refusing to inquire regarding a plea of limitation, 
and its award of costs appearing also to require- reconsideration. Kuhenpersaud Qhose 
Vi LuchheenufOfin MujmoodaTf 6 Sud,; Pew. Adw* -Ksp* Bengal (1850) 411 »1| 



576 liAW OP COSTS IMMA, ^ [OHAE. 

Costs of ja?ssliiasnti of money fleposited in raapeot of laafis beloagang to parsoas 
iacompetaat to alienate^ 

Costs paid out of oompeasatioQ. ■ ' 

Costs iBourrad in apportiorjiBent. of rest. 

Costs of ssc0i't-ai3EQg parties entitled. ■' 

Costs of mortgagees served with soliee. 

Pleader'S fees in Land Aequisition oases 

(i) role allowerl on difiereaee between amoiial olaimed and amonnfe 

awarded. * ■ . 

(ii) Where claim is exorbitant and speculative, 

(iii) Where subject-matter is capable of being valued, 

(iv) Practice of the Allahabad High Court. 

Costs, appeal as to. 


Provisions as 
to costs in the 
liand Aequisi^- 
tion Act. ■ , 


Section 26 of the Land Acquisition Act (I of 1894) enacts that 
every award under this Act shall be in writing signed by the Judge^ 
and shall specify the amounts awarded together with the grounds 


of awarding each of the said amounts.’'(i) 


S. 27 makes provision for the costs of proceedings under the 
Act. It says that '' every such aw^ard shall, also state the ' amount 
of costs incurred in the proceedings under this Actp and by .what 
persons and in what proportions they are to be paid. When the 
award of the Collector is not upheld, the costs shall ordinarily be 
paid by the Collector, unless the Court shall be of opinion that the 
claim of the applicant was so extravagant or that he was so 
negligent in putting his case before the Collector that some deduc- 
tion from his costs should be made or that he should pay a part of 
the Collector’s costs.”® 


With regard to the object of framing the above section Ibe 
members of the Select Committee state in their report 

We are of opinion that when the Judge finds a Collector's 

award to have been inadequate the Collector should ordinarily pay 

^ ^ - 1 - — ^ — ~~~ — ^ — ■ 

Inf!. Dac., OM Series, p. 835, Sale of a tenure reversed, the Collector fMr*, 

Edward SticliDg) having ralnsad to take any bid nnless seoompanied by deposit of the 
full amount of piirehase -money offered by the party bidding, S. 9, Ksg. VIII, 1819, 
warrants only the requisition of an immediate deposit to the extent of 16 per osntt 
of the purohasa-monsy. Costs of the aotion, with an exception stated, awarded 
against the purohassr at the illegal sale, 'as the litigation had been ofMsecI by his pro- 
oeedings in endeavours to maintain the sale, and as the Collector, by whom the sale was 
ooMueted, had left the country, .K. Mohm Bunal v. L, Monee DasBee, 6 Sud. Dew, 
Adaw. Esp, Bengal fl850) 467 » II Ind. Deo. Old Beries, p. 379 (380). 

(I.) Aot I of 1894 IIiaBd Acquisition), S. 26, 

(2) Aot I of 1894 (hand Acquisition), S. 27, , 


the ooalis of the reference, but we have inserted the clause giving 
discretion to the Court to give the CoHector part of his costs when- 
ever the claim of the objector proves: to be extravagant.”® - ,■ 

Again b. 515 of the same Act makes the further provision that 
save in so Car as they may be inconsistent with anything contain- 
ed in this Act, the provisions of the Code of Civil Procedure-; 
apply to all proceedings before the Court under this Act.”W ' 

Costs in matters under the Land Acquisition Act, should be Goats in LaM;: 
calculated in the same way as in ordinary suits.® sS*how^, '' 

oaloolaled. 

Costs slioiild be assessed .on- tlie- -amount.- in dispute only, ix.^ in Oosis* on ; , 
excess of the Collector's award-J^.) a«sseT^^^^' '' 

Where the Collector's award was enhanced by the District Ooeiis wliare'' ■ 
Judge, as also by the Chief Court, the Chief Court allowed the costs 
of the cla.imarit to be paid by the Collector.’'^) enhaacoi by, ; 

^ ' ■ - '-'g . .. - -../y 

Selsos ■ Gem-mittee’s .^Eepori ';;ob ■ naBd..-'.A«2'q.iiis!:tio-n Aet,; :1894,:Uatei :-2a§ 

: ''14)' ''St': -:53-of. ."Acti ;■ "I^ 'Of ■ , 1894, {Daod A-equisitioia), ' ■ IHhis. 'would 

l3l?ll.'.:":.Froeedai:e whicia Ueals 'Witb", :e3stS; apply ' to- prooeediugs bndefc tie 

AafiA ■„ -- 

Mand Angh^'Vedk OolUge- Mamgmnmt and Trusts 'Society 
Siati for India, 120 P.B 1016, li was held uuder the oldei* Laud Acquiaition Aol X ol; ’ ■ ‘ 

1870 t?hafe Judge appoinledi under that Aet, to periofm the lunctdou ofXJudge geue- a-- ,:,a i 

will’ wifeblu the local Mmils of the ordinary original jurisdiction of the High Court was ' '; 

, not to InwQ the power to award coats in apportionment proceedings, Ramanujan Naidoo ' , ' 

V, BiSWfFlah Nnidm, 8 M.H.C. 192. But now see S. 5B of the pwsont Land Acquisition 
Act, I of 1894, which enacts that the Coda of Civil Procedure should apply to proceed^ ' 

logs ill Court under the Land Acqulaiyon Act, In construing the Land Acquisition Act ' ' a ' ' i 

the following observations of Lord Truro ia East and Ifcs^ India Docks and Birmingham 
Emlway Oo. v. GaMke, must be borne in mind. He said these acts are to be liberally > ; 

espoirti'aCfl in faYour of the public and strictly expounded as against the Q-ovarnment or ■ i " 
Compatay taking the land.’* 3 Mag. & G. lo5 cited in Barmanand v. SecretMyof . 

BifdM for India, 44 P.E. 1904, In the case of acquisition ol land within a MoRioipallty, ^ ' "k 

the 0 niB|ian«atioii is to bc» assessed on the basis ol the Mtiiiiofpa! aesassment* but one- '^a' ' ■ ’ « , J'' 
Fi'.'it-h. o! ihc MiAfilclp'il a^^'sessment for the whole area should he deducted for road oesa ' ■ ' 
ALj'l ofb'Afcoeii’?, Jinci tax63 aud gTOUiid rcuts shculcl also be deducted and the balance 
cstittiHi-ed at ‘20 years’ purcliase. CUnreported Case— of State v, Baij Math, ' ' ' /' 
U‘30S|i'2 G.W*>I, C.C.); TiiUhi Makhaniav, Secreianj of Biateior IndiaiGBfl Qmo4m, _ ; 

Ci?ils To!, II, p, 63T» ^ 

(Ill Parmmimd v. Secrelarn of State for India, M P,R, 1904, ■ ’ , ■ 

171 Piummund v, Sicretafy of State for India, 44 p»R. 1904. The following 
oteervafeion of the Chief Couefe la tha course of the 'Judgment may also be noted, The - _ 

Court said As regards costs, we think under 'the ordinary nils laid down in S, 27 |2) • ^ ■ 

ol the hmd keqimihmn Act, they should-. be paid by the Golkotor. There Is nothing to ■ ' 
take the ease out of that tale,- and we cannot inwiew-ol the eiihanoeiaanfei of oompeia-^ , * ■ 

'gation made by the Court below and by ourselyes '.oyer and above the Oollcotor^s award i' 
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Land Acguisition enacts that negligence of the 
nagiigeat Vu claimaat in putting his case before the Collector may be ground to 
Sse'befote '’"■'i’bhoid costs or a portion of costs from the claimant. With 
Ooikctot. regard to what would be snch negligence in a claimant in patting 
his case before the Collector as wonld justify a ded action from the 
amount of costs which wonld otherwise be awarded to him nnder 
S. 27 of the Land Acquisition Act, the following obserYations may 
be noted ; — “ It is obvious that a man may omit to give facts 
bearing on the question of the value of his property to the Special 
Collector, or he may consider his lands susceptible of a limited 
development at one time and a more expanded one at another and 
in neither case is G-overnment to blame for the insufflcienoy of its 
' offer. In our opinion while the former case would probably always 

: be negligence within the section, the latter need not he so, but 

may be due to an increase of knowledge.”*®) 

Ooetain oase S' Land Acquisition case full costs can be allowed only when 

fif withdrawal ^ suit has been dismissed on the merits. When the claim is with- 

or ctisEiiasal 

tofMmit drawn or dismissed for default in no event should an order for 

costs be made in excess of half the full fees of the suit.*®) 

OostB fli Id all cases of monies deposited to which S. 32 of the Land 

of Acquisition Act applies, i.e., in cases of investment of money 
dspositsa in deposited in respect of lands belonging to persons incompetent to 
alienate, “ the Court shall order the costs of the following matters, 
belonging to including therein all reasonable charges and expenses incident, 
Cffipetsut thereto, to be paid by the Collector, namely : — (a) the costs of such 
toaljenata. investments as aforesaid ;(6) the costs of the orders for the payment 
of the interest or other proceeds of the securities upon which such 
monies are, for the time being, invested, and for the payment out 
of Court of the principal of such monies, and of all proceedings 

regard the claim of Slae aipfsHaani; as extravagann. Wlfch miemme to line contealilon of' 
llae learaeil Goverament- Advocate that costs should be assessed on the amount in dispute 
only, ie,* in excess of the Colkctor’s award, we fmd that the Galontta High Coiai'fc 
awards plsader^s costs oa this principle, but our Court apparently has no fixed rale oa 
the subject* O^he Calcutta rule appears to be'equitable as tha amounli awarded by the ' 
Collector can always be withdrawn under protest by tha claimaat and he gets taterest 
on It if it Is not at once paid or deposited in Court. DOhare Is thus no analogy hetwmn 
a contest of this kind under the Land Acquisition lot, and that in a case in which m 
kisuffioient teader has been mada.’'* Permamnd ?. Secretarfi of 8iat$ for InMa^ ii 
EB. 1904, atppa39, 140. ■ . . 

(8) Eef. No. 29 of 1903, T.A*, Bom. cited in Mr. Nanniah’s Land Acquisition lot* \ 

(9) MmUhl 4gmn v» The of Biato for OaL Cas64aw (Ofyil), 

35d«li aLJ. 217* " 
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relating thereto except such as may be occasioned by litigation 

between adverse claimants.”'i^oi 

Where lands are compulsorily taken by Eaiiway Company, the Costa paW 
Coart has jurisdiction to order payment of the mortgage debts aad^ojnpen. 
costs out of the deposit paid in by the Company, without reference sstson. 
to the fact that that deposit covered other iands of the same mort- 
gagor not subject to the mortgage.iii) V 

A. Eaiiway Company paid a deposit into Court, and took Coats 
compulsory possession of some land acquired for the purposes of ippSon-** 
their act. The land was subject to agreements for buiiding leases, *'*®»*s 
audit became necessary to apportion . the rents : — -Held, thm's the ' ■■■'/' 

costs of apportioning the rents were payable by the Company ; and 
an order was made for payment out of the money in Court, 

But it was held in earlier Baglish case that “ Where there is;-; 
a bargain between a ground landlord of' houses let at a gross groahd'f;j;;lSy®|i| 
rent, and a Eaiiway Company, \which has taken some of the hpuses,y';:y|El||i| 
for the payment of compensation at-so -many ^ years’ purchaser, on:y:®Jililll 
the rents of the houses taken, the costs of apportioning the ground , , ■ 

rents between the houses taken and those left are not payable by 
the Company under the Lands 'Clauses -Act, S.B2.” '(*3) 

Where a tenant for life might, but for disputes between him- Casts ; 
self and his incumbrancers, have obtained an order for payment of partief”^” y, 
dividends to himself of a fund in Court on a former occasion, he i" 
will not be allowed as against the Company the costs of an addi- ’ ' 

tional application relating to the dividends.!^*) , , , 

On a petition by the tenant for life of a fund paid into Court Costs ot ’ 
by a Eaiiway Company, praying for the investment of the fund ana“rrel*S,; 
payment of the dividends to the petitioner, certain persons entitled : 
to a charge on the real estate in respect of which the fund was paid . : 

being served with the petition and appearing, the Court refused to ' ■ 
direct the Eaiiway Company to pay their costs.fw) y • 


0.0) Soo rand Aaguisitioa Act (I of 1894), S. 82 (2); Trevelyan on Minocs, 3ra 
Ed,, 1906, p, D24, 

!11) Marlin v. L.O. & D. By., 13 L.T. 855 i 14 W.B. 24 (Eng.). 

(12) In w Wlmer, 36 L.J. Oh. 193 ; L.B. 1 Oh. 699 ; 12 Jur. N.B, 872 ; 16 L,T. 
258 ; 34 W.B. 1016 (Eng.)- 

(13) Bx parte Buch, In re Sampsiead Junction By., 1 Hem, & M, 619; 33 L,J, 
Oh. 79 ; 9 Jnc. N.B. 1172 ; 9 E.T. 374 ; 12 W.B. 100 (Eng.). 

(14) III re JoUJfe, 3 ?ue. N.S. 633. . . 

(15) In w Wefcsfer, 9 Sm. & G. (App.) 6 . , . ■ y... 
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■plia^eu’s fees 
la liaad 
'Acqaialtioa 


ft)' General 
xnle allowed 
on dlfi'ereues 
AWwaen. v, 

;:'iIal:i3(sM'and. 

"’itardid; ' ' ' 


' A Eailway Company .took lands which were vested in one for 
life, with remamder over, and were subject to a mortgage in fee and 
to mortgages of the life-estate : — Held, that the Company most pay 
the costs of the mortgagees who had been served with, and appeared 
upon, a petition for the reinvestment of the fund and the application 

of the income.iiS) 

When a tenant for life petitions for the interim investment of 
purchase monies paid in by a Eailway Company under the Land 
Clauses Act, and for the payment to him of the dividends thereon 
when invested, it is not necessary for him to serve persons having 
charges on the inheritance prior to the life-estate, and the costs 
of such parties, if served, will not be allowed as against the 
Company.lW ; v • 

Pleader’s costs in Land Acquisition cases can be allowed to 
each side on the difference between the amount claimed and the 

amount awarded. (181 

In Land Acquisition cases pleader’s fee in the Court below can 
be allowed at 5 per cent, on the difference between the award of 
the Collector and that of the Judge.dS) 


,(i«) Where Where the claim of an objector to a Land Acquisition award is 

foiihd to be exorbitant, speculative and absurdly extravagant the 
speo«!a- Counsel’s fees for the Secretary of State should be allowed ad 
' mform, on the amount in appeal.(20) 



(16) In re Brook's Will, 30Beav. 283 ; 31 L.J. Ob. 466 ; 5 L.T. 388 ; IG W.B. 35 
(Bag.). 

(17) In re Morris, In n SeiUed estates, 45 LJ. Cb» 63 ; L.B. 20'Eq, 470 ; 26 W. 
B. 861 

(18) UamBur 8%ngJi y. Secretary of State for India, 21 lad, Cas, 270 » 174 P.W.B. 

1913 « 309 1913. 

(19) Ram Barmi Das y. Collector of Lahore, 9' P.W.R, 1911-9 Cfw, 228. 
190) Fau Muhammad v. Secretary of State for India, 34 P.L.B. ISIS. Bold, 

CJ,, attd Bobertson, J.j said ; ABhoisgh the amount lo be allowed'' as" €ouMel%'" 
lee is disoEet'ionary, we see no reason lor aot allowing the usual &d mhmn fee ob 
line amount in appal. The, learned Divisional Judge liaa remarked that felie appel- 
lant's claim is the most absurdly extravagant ^elalm that he ever had before Mm. 
It is not denied that the appellant was awarded lor a plot of land between the fcwo> 
plots now in suit, compensation 'at the rats now awarded and his claim was axorbitant 
and speculative. Under such oiroamstanoesj owners have only themselves to thank 
If they are heavily mulcted in costs, and Qounsers fees paid by the Secretary of State 
are usually assessed on the value of 'the appeal.^’' ■ Fak Muhammad v. Secmiary of 
State for India, 34 P.D.B, 19i8i ^ , 



oosfs m -bpioimj cabbs. 


S. 27 of the Land Acquisition Act (I of 1894) does i 

authorize the Court to allow any amount for pleader's fee at its ter ^ m caps 
discretion. Where the subject-matter is capable of being 
pleader's fees must be allowed on the scale laid down in the Civil 
rules of practice or on such other scale, as maj? be in force for the 

■:paiiiciilaivGoiir:t,12ib 

Proceedings in the Court of a District Judge under the Land 
Acquisition Act, are not suits for money or suits for land within baa Higb 
the meaiiiiig of Buk”? 457 of the Eriles of the 4th of April 1894, 
the Courts subordinate to the High Court for the North-Western 
Provinces. A pleader's fee in such proceedings should be calcii- 
Jaleci according to Eu!e 461 of the Eu!esJ2.ii) 


(21) Mkambara Gmmanp v, Mmisami Gramany, 31 M. S28. 

Y.' Secretary of State for - India, 14 lod. ' Gas, : 314, ' , 
followkig ast.i*aet from tba. ■ fadgmsBl may also' ba notea This appeal ■ slrses , oii of 
■fitooeeai'ngs lieM la theGoaEt'^of the Districii ladge oa a seferanoe mad© by the Collectoi:: 
.Baaei’ felie Tjaad AoquisIMoir Acli of I894.-.. The only. qaesMon is^ whether ^4^ 
fee^ias' k3aQ' oalculaled "eorreGtiy to- the Goiirt below,. . The, appellant contends .that the ■ 
pleader^s fee shoald havo been calculated under Bale 461 of the Rules of the 4th of April 
"1894* The respondent contends that- the.iea -was^ rightly caloulated under Rule " 
.iittle :45'7s '-S 0 :.- far as it is I’clevaiit to the present case*' is .as follows'. "-‘vln suits' -or 
'afpsals :,from.o,riginaI or appellate decrees in suits for money, ©Sects or. other personal' 
■pi:opertiyn,r for land or other immoveable pro.pe.rty -of -any- description whe.n ' such suits, or-, ' 
a.ppeals are daeided on the merits after contest ’■' here (follows the scale of fees), ■■Ruia:' 
ASlis,' as follows I, ‘ 'In appeals from orders and' in -other oases ’ (here l'ollow,s- the scale- .,' 
'-of ’leas}. :- It.ia agreed that the .decision in the present case was arrived at on .the meritS' 
after oontest. The question is whether the proceedings in the Court below should be 
.:.r6gard0d .-as a^ suit, lor money .or., for,. -land... There was certainly no 'suit for -land. 
There was only a claim for money awarded as oompensation lor land taken under the 
Act. There Is no definition of the word ‘suit’ in the rules, but we think that 
prceeadings taken aiidsr the Land Acquisition Act cannot be regarded as a suit within 
the meaning of Rule 457, The proceedings are not started by a plaint, nor are they 
started by any one who is in the position of a plaintifi. They are started by a reference 
by the Oollector made at the instance of a person who is dissatisfied with the Oollec- 
lor’s derision. Throughout the Act, the proceedings in the District Judge’s Court are 
referred to as m inquiry. There is no provision in the Land Acquisition Act like S. 261 
of the Indian Suscs'aeiori Act, which provides that oontantious proceedings under the 
Sueoassloa Act shall take the form of a regular suit. The only provision In the Land 
A.cquisitioa Act, to which the respondent can refer in support of his conlient-ion that 
such pi-OGsediags are suits, Is S. 54, That section provides that, subject to the provisions 
of the Code of Civil Procaclars applicable to appeals from origiaal decrees, m appeal 
ahall He to the High Court from the award or from any part of the award of the Court 
in any prosGedlngs under this Act, This section does not say that the deolsioa of the 
Court ic* a decree , It calls the decision an award- and makes the award appealable accord- 
ing to Ihe provisions of the Code of Civil Procedure applicable to appeals from original 
cleoreea* Wo were referred to the decision of.' this Court in Shea Malian Bai v» 
Mohn, 21 A, 354, in that case It, was decided that an appeal from m award made 'by 
the Dlsliiot Judge undat the Land Acquisition Act must be stamped as an appeal from 




582 


BAW OS' OOSIS tS BEITiSH XNDIA. 


[Chap. 


Costs, appaai Uader S. 25 of the Land Acquisition Act an award of costs is 
.a part of the award and is appealable as such under B. 64 of the 
Act. C23) 


Sec. 2S.“ Legal Practitioners Act. 
Coats oi reietenoe to High, Court nndei Legal Pcaotitioners Aot, 


Costs o{ A District Judge has no power to award costs in a matter 

High Court referred by him to the High Court under the Legal Practitioners 
andet Legal A„i. ,,, 

. Praotifcioneis ^‘'‘>•(1) 

, : The High Court alone has power to give directions as to the 

: award of costs incurred between the date of the petition and the 
■ date of reference to the High Court. (2) 


f’ , 

^lli 

4v"V /, . 


fst' 

ilk. 




it';'' , 



m original decraa, Thati ease does siot assisli fee respoadeiat, for ili is admilted ihafe 
there may be a daotee iia proceedioga which cannoti be dasorlbed as a sisii We have 
come to the coacluaion that proceediaga ia the District Judge's Court under tho Land 
Ao^uisition Act are not suits for money or suits lor land w.ithm the meaning of rule ^ 
'■.'451 ol the, rules of Iha -dth of April 1891,^ The pleader's., ,'fe,s should.,..: ..iheref ore, ''li'af i, .: 
been calculated imder Rule 461.” KanhaiyaLalY.SecrBtarpofSiakforlnMaiU 
lad. .Gas. 214. . ■, 

f23) Ehamhafa Gtamany v. M%m%Bami Grmmny, 31 M. 328, The following ruling 
under tha older Act X of 1870 may also be noted. It was held In that case, that ** an 
appeal did not lie, under Act X of 1870, on the question of the amount of costs, whioli 
the Judge was to determine in the same way as was done in suits by the taxing ofricer^* 
Buemutty Bmiasoondaree Dabee v, IF. Verner^ OoUectof\ mder Act X of 2870, for fiw 
Town of Calcutta, 22 W.R. i86 = lB B.L.R. 189, The Court said in the course of the 
Judgment ;—■ ** It has been contended that the decision as to costs is wrong, I think an 
appeal does not lie on the question of the amount of costs. By S- 35 tho 
subject of appeal is the amount of the compensation. The Act docs not clearly lay 
down what is to be done about costs, or how the amount ol them is to be delermrued, 
but it seems to me that the Judge is to determiiio the anioant ol costs ineiirrecl by 
either parly in the same way as it is done in suits by the taxing officer. In similar 
ceedings in England the taxing officer determines the amount of the costs. I think 
there is no appeal under this Act on a question of costs, and there is no analogy between 
this and an appeal from a judgment of the Court where the question of costs may* be 
gone intoj The general rule in such cases Is that Ihe quantum to be aibwod is left to the 
taxing officer. What the Court deals with on an appeal Is not whether the proper amount 
has been allowed, but whether the allowance has been made on a proper principle here 
Ihera is no appeal either as to the amount or the principle on which the costs have beoti 
allowed* but only as to the amount of compensation to be awarded,” See Bfmnult'tj 
Bmtamondmm Dahm tu IF, Colkcior of CalcuUa, 22 W.B. 136 (I3S)»I3 

B.L.B. 1S9. 

(i| Tenhata Em v. Marwadi Motiramt I L.W. 937, 

(2) fenhata limv, Marwadi Motiranit 1 L,W. 937. la this ease the .MSpoiiilQali filed 
a peliliion before the Distdot Judge complaining of the conduct of the present petitioner# 
The Judge thereupon referred the matter to the High Court and the refereaoe was duly 
disposed of, The order of the High Court provided lor the costs of Ihe preseal respon- 
dent Itt the mattar of the said rafarenoe, hut was silent as lo the costa immmi before 
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Sec. 29.— Misjoinder of parties and causes of Action. 

Costs in case of dismissal of suit for misjoinder. ' 

Dofendacls not confioing Hieir defence simply to misjoinder. 

Seale of, costs. 

.Plaintiff allowed to elect on payment of costs , 
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WheE a salt is dismissed for misioinder, the payment of the Oofs incase 

defendant’s costs by the plaintiff is the legal result of such of gaifc for 
aismissaia.) _ misiolnte.-. 

Where a piaint had been rejeo-ied as .havmg been filed against ■ ^ ^ 
persons wJao had different defeaceSj it was held tobe.wfi&iE ' : 

the discretion of the Judges in appeal, to dismiss', the 
saddle the plaintiff with the coste of- 'ail the vdefendailts,. motwith*,^ 
standing that all the latter, except .one 'set,- admitted' '.'the:;:''claiMs::^ 

' retired, from the coatestJ^) 


against 


A, the executrix under the 


, In a suit on a, mortgage 

wil! of the mortgagor and entitled to^-a life, estate in the 
B, G and D, the re¥ersioBe.rs. under the. -will, vwere;':also, joinaS^y 
defendants* They pleaded that they 'were'^ not neGe,ssary;parMesv:-:i'^-;-,;^^^^^ 
but .joined A in disputing the claim' -in suit.^ -'The' Court'^ 
decreed the claim in fail .with costs." .'against A but dismissed -^'the":.-.:-"'^^ 


tW Dislinot Joige. Tlie respoadeiit then applied to the Dis-lriot Judge for the said''"eo.sfcB: 
and had' the same granted to him. Against the said order ' granting' coats -the petstion'e£,:-:r^ 
preferred this Olvil Revision Petition under S. 116 oC the Oiv. Pro. Code. The Court 
fKumarasamy Sasfed, J.) said in the course of the jadgment The Diat rict Judge 'ha'd ' 

no power to award costs in a mattes referred by him to the High Court under the Legal 
Practitioners Act, The High Court in disposing c! the reference provided for costs, 
and if the ooimtes-pstifeimies wanted to get any costs incurred by him la the lower Court 
ha ghould have got directions from the High Court as to the costs incurred by him 
baSween the data of his pstitios against the legal praetitioiaer and the date when the 
Judge referred matters to the High Court. Tha Legal Praotiticners Act does not 
authorise the District Court to award any co.3ts, I set aside the order of the Dlslrlot 
Judge with costs In this and the lower Court,” Vmhata Bm v. Moiimmt 

■ 1 L,W. 937 (93Sh " ' \ 

|;i) MiUhra Penhad v. Buniee MoHi 6 H.W.P. 20, 

|9| ICossella Ko&f v, Behufe^ Ptztuck, 12 W.B- 70, Glover, J., said ■^‘The other 
objection taken is that the appellants ought not to have boen saddled with the eosis of 
all fcho fleleadaiits m the first Court, This also was a matter for the disoratioo of the 
Couiis below, and it appears to us that that discretion was properly exercised. If the 
plaintil-i oliosa to bring Into Court diSerent parties who all have difieront defences, and 
If the result was the rojeotion of their claim, -they have only themselves to thank, and 
we cannot soe that they have any reason to claim exemption from 'payment of all the 
'costs,” Koeff* BeMm^Patuch ISW.B, 70 |71b''^- . ’ ’’ ... ■, ’i-' * ,, 
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Soak of 


siiiti with costs as against B, C and D, HeZrl—Tliatj if tiie rever» 
siocers had confined their defence to merely pleading that they were 
iimiecessary parties, the decree of the- lo\¥er Court cmiM not be 
qiieslioaed ; but they having disputed the ‘ 'plaintiffs claim in 
ciemmoii with A, and having been unsiiccessfu! therein, the proper 
ordeir for costs v/ould be to award them pleader's fees, not upon the 
full amount of the claim, but upon one half of that 

In a suit against 34 defendants to recover 3,820 beegahs of land, 
13 came in and defended separately, each in respect of his own 
portion of the land claimed. The suit was dismissed for mulfcifari- 
ousness, Fixing a certain valuation for the suit so far as it was 
dismissed, the Judge allowed each defendant full costs upon that 
valuation, and vakeel's fee, being, in many instances, greater tha'n 
the value of the property in dispute. Held, that this could not be 
a just and equitable way of awarding fees, and that the best plan 
in the present case was to allow each defendant in respect of a 
plot exceeding 40 beegahs a fee of five gold mohurs ; of a plot 
exceeding 20 beegahs, and not exceeding 40 beegahs, three gold 
mohurs; and of a plot less than 20 beegahs, two gold mohurs. 


. iBi Tara' Frosmim^ Mukherjee v. .Satish GMndra Singh,: 

, fo.weirglvea by S. Oi?. Fro. Code., 'to. a- Court, is appoi'Mon costs in aoy-ia'aOT® 

::.v. thinks fit, is. to tlie eonferolling power of the- apps! lata Court. Tara :£miSUfM0': 

' Mukkerfm v< 8aHsk Ckmtdra Singh, i C,WM, 90, 

(4| Saiak Rooddur Narain Roy Coomar Narain Paimich, IS W.E, 320, 
Horman, J.? said In tliG course of the judgment discussion arose as to tlia prinalple 
on wbloli the costs were to ba calculated. The Judge found that:, as regards property 
to-the valu^^^ 25*200 rupees, diSereat defendants' had siibmiltad to deerees, and he tool: ■■ 
5,440 .rapeas as the value ol the suit so far as at was dismissed. Having dooe tiiafc, lia 
sllowacl i'o eaoli dafendant full costs upon a valuation ol Bs, said as a coii» 

BegusDoa. to fifteen defendants a'vakeeFs fee of Es, 25? saoh. Fractioally speaking, 
the vakfiei’a fee allowed is, in a very large number of insteces, niuoli greater than the 
whole value of the propariy in respect ol v^hicli the successful defanclaats came into 
Ocurfi. It Is clear that this cannot ba said to be a just and cqiiitablo way of awarding 
paymsial of fses aooordiog to the roles of this Court, The clefeiidaiits by this niaans 
got costs as upon a total valuation of ?9,600 rupees, fact at the rata of five per cent, 
on the first 5,000 rupees, two per cent, on ths nest 15,000 rupees, one per cent, on tlio 
•'"■"■'''■aext' 30,000' "nipaes or up to 50,000- • rupees.' and M! per -cent, -on -' the' 29,600 

exceeding the sum of 50,000 rupees, but for every separate defendant costs are caloulated 
at the maximum rata of five par cent, on the first 5,000 rupees or 5jM0 rispess. Mow, If 
the SQparaie defendants having separata interests had set up distinct defences asci aucceedcd 
t!liereori--*in othsr words, if the Judge had gone ,oa to toy this case aotwithstandiug the 
objeetioa of miilttlariousaess and dismissed the whole of It as againsi; each defoniaiife 
sepamtaly upon the menis—under rule? it would appear that the coats of each defeodant 
would have bees allowed at a rat6,.,aQeording'to the value of his sopamie intsrest to be 
aspertalned by reference bo, the scale In bule 1,‘ liss said, and said with soma truth, that, 
owing to the peculiar form of the preae,ht suiti the defendauts have been put to gtsater 
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In Gohihai ?. Lakhmidas which was also a case of inisjOiiider 
of causes of aefeiorij the Court ordered the plaintiff to elects diracting 
that she might proceed with either claim subject to her payiiag any 
costs specially caused to the defendaBt by the misjoinderJ^^ 

Sec. 30= — Mortgage Splits. 

. Frovlsioris of the Code of Otsil Proeadt?.ra rsgairding moi’tgage-suites ais.il costs 
thei’aia 

fa) Preliminarj^ daoEse in foraolosiira suit, 

{5) Plasl deereo in foreelostius suii^ 

' |c) Pow65? to ealargs timeo 
(d) Disefeaiige of debt. 

( 0 ) Preliaalaagy deoree in suit los? saleo 
{/) Power to deerea sale in loreolosnre suit, 

ig] Pina! decre© in suit for sale, 

ih] ' Racovai’y of balance due on mortgage, 

('s| PEeliminary decree in redemusion suit. 

fil Final decree in redemption suit. Fowar to enlarge time in redemption 
. suite. 

7 ih) Oostis 0 ! mortgagee subsaquent. to decree. 

{!) Applleatioa of proceeds. 

■ fm) ApplicsDi-ion of tha abova provisions to obarges, 

. ■ ■ Costs In mortgage suits^-'Moftgagee entitled to add Ms costs to Ms security'^ 

CostSj right to, estenda to persons claiming tfirougb mortgagee. 


expense tban would have been tlie case if the plaintiff liad shown that, as regards 'each 
one of the defendants, the plaintiff sought to recover only the properly held by such da.- 
fendant separatiely. There is no doubt that that is what he meant and what the opposita, 
parties usKleratoocl Mm to have meant notwithstanding the defective form , of his 
plaint. We think, however, that it is fair that each defendant ohoiilol ba allowed a 
Iarg 0 i"'Sum by way of costs than if the plamtiff had confined his claim against aaoli rlafand” 
ant to' the land held by him. But 'there is no doubs that the amount awarded by the 
Judge must very greatly axoaed anything that these small holders can have paid or bsen 
expeckd to pay so thek vakeels in the Judge’s Court ■ We think, that .In a case of 
this kind, it would have been a eonvsafent course to have taken avalualioii, say^ doiibla 
that of .the amouai' at which the entire land claimed was originally valued in the ■ smt,' 
and allGwed .to the savarai sucoessful defendants costs in a proportion, equal to their 
shares upon that valuation. We think tba best plan in the present case will be to 
allow each defend who defended the suit in respect of a plot of land exceeding AO 
-beegaiis a vakeeF-s fee of five gold mohurs ,* to each dsfendant who succeedad la' raapeol 
of a plot cf laud sscaadiag 20 besgahs and not exceeding 40 beegahs, a fee of three gold 
mohors ; aud tb the dafaodsnts who suoceaded ' m respaot of a plot o! land 
less t-hari 30 beegahs, a i^skeel’s fee 0 ! two gold mohu.rs. The intervenors appear to 
have oome la ol; their own accord. There has been 110 adjadioatioa as to their tiglate, 
and Fiioi’G seems to ba no reason why they- should be allowed any costs. The deeiees ol 
the lower Courti will be modified accordingly. Each party will bear hia own ■ oosts 0 ! 
this appeal . B>ajah Rooddur Narain Boy :Goomaf Namin. Patnedk^ IS' W.B, .320 
i3'2'l). " '.f"'' 

(5) II B« 490 !492), No B, :-*TMs oasQ'has been' dissented from 8hf.U: 
fiivas Cramteli, 35 B. 120. '':'■■ I-,, 

(6| See Amir Alfs Oivi! Procedure Code,. 2nd -Ed.rl9.16f . 
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: Costs as against .puisne ineiimbi’anoers--“Pxior . mortgagee can only arid bis csosts 

to his debt. 

Costs, w.hen personally recoverabla lEom mortgagor. 

, r Costs, Items of, a 
'■■Costs allo.wed, to 

.:,'■■ ^Gosts where right to redeem .is disputed. , 

... . Exception to rule about mortgagee’s right to costs-- In gross oases mortgagee may 
, 'be, ordered to pay costs. 

" ' Costa when refused to mortgagee. ■ ■ 

OostsunnsoQSsarily.ineurredwouldbodisalloweds' 

Costs awarded ag^ainst mortgagee—ExampIes., 

Costs irrelevant to mortgage. 

Costs inouiTsd by improper joinder of parties. 

Costs caused by omission to join a necessary party. 

Costs where mortgagee refuses proper tender. 

Costs where mortgagee to whom nothing is due commences foreclosure 
^ must bear such costs. 

Costs, rule as to — That accounting party who cannot prove disbursements will have 

BO costs.' -.rf: ' 

' .Cos'tS'Of equitable m,ottgagee— Ha-has same rights as to costs as legal mortgagee. ; ; 
-Oosts— Only one set allowed to owner oi share and his incumbrancers, 

Costs by way ox remuneration for work done by himself— How far mortgages 
'' V entitled to charge for. ■ 

’Costs of preparing security not mortgagee’s oo'sts which can be added' to seourlty, '. 
Costs of assigomeu'cs made behind his back ; nor costs of deeds not .necessafy' to 
security or copies of security on discharge of debt. 

., Gosl’S o.f redemption. 

Costs and expenses incurred under S. 83 of the Transfer of Property Act. 
Bubaequmt mortgagees, liability of. 

',Oourt-fee rmd jiirisdict-ion. 

Rule making powers of High Court. 

’. Int'erest on oost-g. 

Set-oE of costs against. mortgagQ'deb't, 


Provisiona of The following are the important proYisions of the Code of 

©vifprocs- Civil Proceaurei*) regarding suits on mortgage and costs in such 

dare EBgara- suits: — 
ing mortgage 
suits and 
oosts therein. 

(fl) Praiimi- “In a suit for foreclosure, if the plaintiff succeeds, the Court 
to fLeSttte shall pass a decree — (a) ordering that an account be taken of what 

suit, 


(1) Act Y of 1908, 0# XXXIY, rr. I to 16. Ou the subject-matter of this section, 

sea Fisher on Mortgages, Sth Bd., Ss. 1863—1931, pp. 880—912 ; (to the esoellent 
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will 'be dEe4o;:'.tke plaitttiff ■ for/'principal'a^^ on the inort- . 

gageJ■'and;fol^:'M^a the suit, (if ■ any) ' awarded ; to. him: on; the 

day n,ext„hereinafter referred to, or (S) declaring the amount so, .due.': '. 
at, the date., of, such decree, and. directing (c) that if the defend ant 
pays/intO' Goiirt the. amount so due -on a day within six. months ' 
fro.m: the. date of declaring. in Court-the amount so due to he , fi.xed, . , ' 

by the Court, the plaintiff' shall deliver- up to the defendant,, or to \ 
such person as he appoints, all documents in Ms possession or , ■ 
power relating to the mortgaged property, and shall, if so required, 
re-transfer the property to the defendant free from the mortgage and , 
from all incumbrances created by the plaintiff or any person 
claiming under him, or, where the plaintiff claims by derived 
title, by those under whom he claims, and shall also, if necessary, 
put the defendant in possession of the property, but id) that, if such 
payment is not made on or before the day to be fixed by the Court, 
the defendant shall be debarred from all right to redeem the pro« . 

party.”® 

Where, on or before the day fixed, the defendant pays into Court (5) Final 
the amount declared due as aforesaid, together with such subsequent fioTure^suife? 
costs as are mentioned in r. 10, (^1 the Court shall pass a decree 
•—(a) ordering, the plaintiff to deliver up the documents which 
under the terms of the preliminary decree he is bound to deliver 
up, and, . if so required, (6) ordering him to re -transfer the mortgaged 


analysis in whicb work the authors are much indebted in the preparation of this section), 
Coote’sLaw of Mortgage, 5th Ed., Vol. 11, pp. 866— -879 ; EnoyciopaBdia of the Laws ol 
England, Yoi. IX, Heading “Mortgage” pp. 379— 382 ; Ashburner on Mortgage; 
Oonr’s Law of Transfer in British India, Vol. II ; commentaries on the Transfer of 
Property Act by Hanniah and Kasturi Banga Iyengar published in the Lawyer’s 
Companion Series, Notes on the chapter on Mortgages; Code of Oivil Procedure, 
0# XXXIV, and Notes thereon i,D Sanjiva. Rao’s.OommentacieB ; Morgan and Wurt^- 
burg, pp. 221—240 ; Haisbury’s Laws of England, ¥ol. XXI, pp, 156 ; 231—244 ; 295— 
296; 317—318. 

(2) Civ, Pro, Code (Act V of 1908), 0. XXXIY, r. 2. Where costs have been dis- 

tinctly and separately ordered in a foreclosure decree, they cannot be considered as part 
and parcel of the money due upon the mortgage. ■ Therefore, . where'.auoli a decree Is 
afterwards coefirmed by an order absolute for foreclosure and the ' 'mortgagee 'obtains, 
possession thereunder, he is still entitled to proceed with execution as to costa= Damodar 
Das\^> Biidh Kuar, IQ A. BS referred to in Mukund Lai Parwarv* 

8eih Mangaljeeii 12 O.P.L.R, 78 (81) ; Dhondu Pandit v. Mahant Doulatpuri, 3 N.L, 
R. 97 (ICO) ; Shaffar Khan v> Satyanunda Das Gupta, 13 C.W.N. 742 (743) and dis- 
tinguished ill Pi,ajkumar Singh V. Sheo Narayan Baku, 35 0. 431 (432) = 12 G.W.N, 364 
«8 0.L.L152. 

(3) Of 0. XXXI? o! the Civ. Fro. 'Ooda (Act ? of 1908), 
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property as directed in the said decree, and, also, if necessary, 
(c) ordering him topnt the defendant in possession of the property.f^) 
Where such payment is not so made, the Court shall, on 
application made in that behalf by the plaintiff, pass a decree, that 
the defendant and all persons claiming through or under him be 
debarred from all right to redeem the mortgaged property and also, 
if necessary, ordering the defendant to put the plaintiff in possession 
of the property. 

(fl) Power to Provided that the Court may, upon good cause shown and 
enlarge such terms (if any) as it thinks fit, from time to time, postpone 

the day fixed for such payment.® 

Id) Dieeharge On the passing of a decree under sub-r. (2) (6) the debt 
ot aebt, secured by the mortgage shall be deemed to be discharged. 


(e) Prslimi- 

.aary decrae 
in snit iot 
sale, 


In a suit for sale, if the plaintiff succeeds, the Court shall pass a 
decree to the effect mentioned in clauses (a), (b) and (c) of r. 2® 
and also directing that, in default of the defendant paying as therein 
mentioned, the mortgaged property or a sufficient part thereof be 
sold, and that the proceeds of the sale (after defraying thereout the 
expenses of the sale) be paid into Court and applied in payment of 
what is declared due to the plaintiff as aforesaid, together with 
subsequent interest and subsequent costs, and that the balance (if 
any) be paid to the defendant or other persons entitled to receive the 
same.® 


(/) Power to In a suit for foreclosure, if the plaintiff succeeds and the 
taeSosuM is not a mortgage by conditional sale, the Court may, at 
suit. the instance of the plaintiff or of any person interested either in the 

mortgage money or in the right of redemption, pass a like decree 
(in lieu of a decree for foreclosure) on such terms as it thinks fit 
including the deposit in Court of a reasonable sum, fixed by the 
Court, to meet the expenses of sale and to secure the performance 
of the terms.hO) 


(g) Pinal Where on or before the day fixed, the defendant pays into Court 

te Mie” ®“*Hhe amount declared due as aforesaid, together with such subsequent 


(4) Civ. Pro. Code (Act V of 1903), O. XXXIV. t. 8, oi. I. 

(6) Oiv. Pro, Coda (Aot V of 1908), 0. XXXIV, i. 3, ol. 2, 

(6) Cited supra. 

(7) Civ. Pro] Code (Act V of 1908), 0, XXXIV, r. 3, o!. 3. 

(8) Of 0. XXXIV of the Code of Civil Ptooedure cited supra. 

(9) Civ, Pto. Code (Aot V of 1908), 0. XXXIV, r, 4, ol. 1. 

(10) Oiv. Pto, Coda (Aot V of 1908), 0. XXXIV, t. i, ol. 2. 


.:589 


XJ' COSTS,IN,':SPEGIAI«.,' CASES. 

cosfe:4s;m’e;:'ment^ ii2;:r.,10, Court shall pass a decree— „ 

(a) ordering ' the ■ plaintiff to , deliver ■ up the documents , .which; under,. ; 
the terms of the preliminary decree, he is bound to deliver up, and ^ if 
so required, (5) ordering him to re-transfer the mortgaged , property 
as directed in the said decree, and also, if necessary (c) ordering him^ 
to put the. defendant in possession of the .propertj^ 

W^here such payment is not so made, the Court shall,; on , 
application made in that behalf by 'the plaintiff, pass a decree that , 
the mortgaged property, or a sufficient part thereof, be sold, and 
that the proceeds of the sale be dealt with as is mentioned in r. 4 , 

(^2-a) of 0. XXXIV of the Code of Civil Procedure (^24). 

Where the net proceeds of any such sale are found to be of 
insufficient to pay the amount due to the plaintiff, if the balance mortgage, 
legally recoverable from the defendant otherwise than out of the , 
property sold, the Court may pass a decree for such am.ount 


(11) Of 0. XXXIV of m Code ot Civil Procedure (Act V of 1908), 

(12) Civ. Pro. Code (Act V of 1908), 0. XXXIV, r. 5, ol, 1. 

(iS-a) See Civ. Pro. Code (Act V of 1908), 0, XXXIV, r. 5. ol. 2. 

{U^b) Act Y of 1908. 

(IS) Civ. Pro. Code (Act V of 1908), 0. XXXIV, r. 6. ‘^Pormerly the oaly amount 
recoverable under this rule was the “amount due on the mortgage” and which, of course, 
meant the principal and interest secured by the mortgage. But did it also inoluda 'the 
costs awarded in the suit 2 On this point the Allahabad High Court had decided' that 
the costs awarded could not be considered as forming part of the money due upon the 
mortgage, Damodar v. Budlihuar^ 10 A, 179; Ram Lai v. SiWiund, 23 A, 489 ; dissent- 
ed kom in Singh v, Bhrinivas Eao, 2 O.P.L.R. 94 ; Muhmdlalw Seth 

Mangaljeet, 12 O.P.L.B. 78 (81) ; and if so, it followed that they could not be 
recovered under the section. But this view appears to have been subsequently 
abandoned, for it was subaequenfly held by ' the majority of the Full Bench that a 
daorae drawn' up strictly, in accordance with the provisions' of r. 4 could ' not ' direct 
the 'costs o! the suit to be recovered otherwise than out of the mortgaged property. It 
then follows that 'under a' decree so framed, the costs adjudged must be regarded' as 
forming a portion ol the mortgage-money. And this view is ' in consonance with that 
taken by the Calcutta High Court which has maintained that while the Court has no 
doubt power under S. 220 ol the Code of Civil Prooedura to give the costs against 
the mortgagor personally, yet it by no means follows that this is to be presumed in 
every case » the question is essentially, one of the construction of the decree, which 
should adjudge how the^costs are, to be recovered. Thus in a Calcutta case where the 
decree ran thus,; “ It is 0 Ede,red that the defenda.nt shall .pay to .the. 'plaintiffs the. 
sum of Es. 2i650 claimed 'and costs Ba. 312 , total Bs, ' 2,862 within two months from 
the dale of the signing of .the decree. ..If ttha defendant' do not pay ' the' amount ' wife,hin'. 
the time :presQribe.d., they will lose their ' right . of ' redeeming pro'perty mortgaged', 

and possession thereof' will be given to the- plaintiff,';” it was held that reading the 
decree as a whole both sums, of money were payable by the judgment-debtor, and 
that, the'ref ore, the'' decree-holders were entitled '.to ' their costs of the suit from- him, 
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suit. 


nary toSe'in for ■ redemption/ if' the 'plaintiff, siicc.eeclsj, ' .the,:,CGiirt 

rfidemptioa shall pass a decree—Ccij-) ordering ■ that ao accoimt be. taken ■ of : what 
will be due to the defendant: for principal and' interest on the mort» 
gagn, and for his costs of the suit (if any) awarded to , him on the ■ 
'.day next hereinafter referred to, or (5) declaring the' aiBonnt so due 
' at the 'date' of such 'decree,, and directing (c) that, if the pla'intiff , 
.■pays 'into Court the amount so due on a day within , six 'months, 
from the date of declaring iu' Court the ainount so due, to be. fixed 
by the Court, the defendant shall deliver up to the plaintiff, or to. 
'such person as , he ' appoints, ' all ' doGuments in his . possession . or ■ 
power relating to the mortgaged property, and shall, if so required, 
re-transfer the property to the plaintiff free from the mortgage and 
from all incumbrances created by the defendant or any person 
claiming under him, or, where the defendant claims by derived 
title/ by those under whom he claims, and shall, if . necessary, put , 
the plaintiff in possession of the property, but id) that, if such pay- 
ment is not made on or before the day to be fixed by the Court, 
the plaintiff shall (unless the mortgage is simple or usufructuary) 
be debarred from ail right to redeem or (unless the mortgage is: by 
conditional sale) that the mortgaged property be ''soId*Ci4) 

Where, on or before the day, fixed, the plaintiff’ pays, : into 
Court the amount declared due as aforesaid, together wdth such 
subsequent costs as are mentioned in r. 10, the Court shall 
pass a decree, {a) ordering the defendant to deliver up the docu- 
ments which under the terms of the prelimi.nary decree he is bound 


(J) S’inal 
decree in re 
dempfeion 
suit. 


.personally, or from bis properties otker than those mortgagee!. Butnessur v. Jumdaf 
'M 0. 185. . But in a case where a decree in addition to the usual clauses contained 
clause to the following eSaot—^ it is further ordered that the defendant aforesaid do 
pay to the plaintiSs aforesaid the sum of Rs. 876-8, the amount o! costs inoureed by 
them in this Court,” it was held that the words were not by themselves 'Buffioisnt to 
create a personal liability. Maqhul Fatima v. Lalia Prasad, 20 A. 523 (F.B.}; 
Gkiranji v. Moti Bam, (1898) A.W.N, 33, ovBrruled, There can be no doubt that the 
term amount due on the mortgage ” was intended to include a-lso the costs awarded 
by or Incurred after the decree, Qaneshu, Sidhaharan, 13 G.P.L.R, 74. This was clear 
from the language used in B, 92, Transfer of Property .Act paragraph 1 (now i% 7, of 
0, XXXIV, Giv, Fro, Godeh and S. 94, Transfer of Property Act (now r. 10 of 
0. XXXIV. Civ. Pro, Oode.), And indeed an express provision has been made to that 
eSeet in S. 86, But all the same the clause was not commendable for Its perspicacity 
and its present substitute '* the amount due to the plaintiff ” is an improvement made 
to enabio the plaintiS to apply for the recovery of not only the balance of the mortgage 
money, but also the interest and coats decreed in the mortgage suit.” Gour’s Transfer 
of Property Act, 4th Ed., Vol, II, pp, 1537— 1639. 

(14) Civ. Pro. Code (Act V of 1908), 0. XXXIV,, r. 7- 

(15) Of 0. XXXIV oi the Oode oiOivii Procedure (Act V of 1908). 
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to '3eliv6t^',iipr'aiQdf (5).:oraermg him'to.'re,4i:aiisfer;t}ae ' 
mo.i%aiged, propei% as directed’: in;, the '.sa^^^ decree,, and, also,;. if ■ 
necessary, (c) ordering him to put the plaintiff in possession of the' , 
property ' 

Where such payment is not so made, and the mortgage, is:. not 
.simple or ■.usiifmctusTy, the Court shall, on application made in that 
behalf by the defendant, pass a decree that, the plaintiff and all.; 
persons claiming through or under him, be debarred from all right ' 
to redeem the mortgaged property and also, ilnecessary, ordering 
the plaintiff to put the defendant in possession of the property. : 

On the passing of a decree under sub-r. (2) the debt 'secured 

by the mortgage shall be deemed to. be discharged. h9| 

Where' such payment is not so. made, and the mortgage is, not 
by conditional sale, the Court shall, on application made, in that"' ' 
behalf, by, the defendant, pass a decree that the mortgaged property , , 

01 ' a, sufficient part thereof be sold and that the proceeds of the sale. 

(after defraying thereout the expenses of the sale) be paid into ' . . 

Court and applied in payment of what is found due to the defend-' , 
ant, and that the balance (if any) be paid to the plaintiff or, other',',,,' ", 
persons untitled to receive the same. 

Provided that the Court may, upon good cause shown and upon power lo": ; i' 
such' terms (if any) as it thinks fit, from time to time, postpone 
dayiixecilor payment/>-^»^ . ■ ■ - ''tioa'so.'it-s.,:' 

In finally arljasting the amount to be paid to a mortgagee in jjf 

case of foreclosure or sale or redemption, the Court shall, unless 
the conduct of the mortgagee has been such as to disentitle him to toSes!**^ 
costs, add to the mortgage-money such costs of suit as have been 
properly incurred by him since the decree for foreclosure or sale or 
redemption up to the time of actual paymentd^i) 

The proceeds of the sale of mortgaged properties “ shall beij) AppHoa- 
brought into Court and applied as follows in payment of allpr°o°gag_ 

expenses incident to the sale or properly incurred in any attempted 
sale ; secondly, in payment of whatever is due to the prior mortgagee 
on account of the prior mortgage, and of costs, properly incurred in 
connection therewith ; thirdly, in payment of all interest due on 

{16) Oiv. Pto, Code (Aot Vof 1908), 0. XXXIV, r. 8, o!. 5.' , 

(17) Civ. Pro. Code (Act V of 1808), O. XXXIV, r. 8, cl, 2. ^ 

(18) Oitsd mpra, . / ' ' . 

(19) Civ. Pra. Coda {Act V of 1908), O. XXXIV, r. 8, ol. 3. 

(20) Civ. Pco. Coda (Act V of 1908), 0. XXXIV, r. 8, ol. 4. 

(21) Oif. Pro. Coda (Aot V of 1908), O. XXXIV, t. 10. ' : 
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: 'aGcoiini of Ihe .mortgage .in consequence'' whereof .:'te sale/'was,.,, 
directed j and of the costs of the suit in which the . decree directing 
the sale. was made; fotirthlyf in payment of the principal money 
due on account. of , that' mortgage ; and lastly, the residue (if any) 

' , shall be paid to the person proving himself to be interested in the 
property sold, or if there are more such persons than onei then to 
such persons according to their respective interests therein or upon 
their Joint receipt ' ' 

All the provisions contained in this order as to the sale or 
above 'provi- redemption of 'mortgaged property shall, so far as may be, apply to 
property subject to a charge within the meaning; of S, 100 
of the Transfer of Property Act/'(2S) 

, , : It .is a. general rule,' concerning the costs of mortgage suits 

whether for redemption, or for foreclosure, or otherwise relating to 
questions between the mortgagor and mortgagee, that the latter is; 
to his ^ entitled to be repaid such of the costs as originally fall upon 
security. himself. 

With the principal and interest costs form part of a single debt, 
and are all payable in the same priority. 

Costs are considered a part of the mortgage moneyl^S) and the 
mortgagee may insist upon their being paid before redemption. 
And if they are not paid, he can refuse to deliver possession of the 
mortgaged property or allow the mortgagor to redeem. If the 
mortgagor does not pay the price of redemption or pays in part, the 
mortgagee may proceed to obtain a final decree for' foreclosure or 
■;sale. according. to the nature of the'mortgageJ29) 

The mortgagee'is generally- allowed to add to his debt all such 
...costs as have been . incurred by him in- any 'proceeding for the ..- 


" . (22) Civ. FI’O. Coda (Acl V o'! 1908)', 0. XXXW, r.. 13, cl. L . ■■ 

, '(23) 0. XXXIV of the CH^ Pro. Code (Aoi'V of 
''■(24) C!v. Pro. Code (Aol Y of 1908), 0. XXXIV, r. 15, 

:■ ,,.(25) Aol; IV of 1882. 

, (26) Be Jones d Go., 53 LJ, 'Gh. 303, Qm Fislaat on Mortgaga, Ed,.,.. 

:,,'IB97,;|p.';8.S0, 88^ • : 

(27) Bmih of New South Wales v. O'Oomor^ 14 A.O. 273, 278 ? National Provident 
Bmk': 7 ,:MamBS, 31 ..Om, .582., 'He may also add u 0 ..liis.„d 8 bt felte cosis of,Hs'trusl;e'ei 
wbo is ma.de.. a defendanblO' a .foreclosure suit. ■■ {Browne v. Lockhartr.lQ 

and. &©.. costs. O'f tiae mortgagee’s .appeal whan the . decision afppeale.d , fr'om. is: revereed;- 
V. Cox, 8 Ob. App, 76), 

(28) Suhhana v, Krishna, 15 B, 644, 

(29) See Gour’s Transfer of Property A®t, 4th Ed,, 1915, Yol, II, p. 1554, 
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.recoTery c)f the esMtej, or, for. ihe'-cstablisliment. or , defe.nce, of .the,,. ■ 
mortgage " ■ 

: Nothing short of miscondnct will deprive the mortgagee of this 
right of adding costs to his secarity., 

^ The mere fact that the mortgage contains a declaration that 
the ^Hotal amount to be recovered by the mortgagees under the' ' 
deed of mortgage shaJl not exceed so much, does not preclude the 
mortgagee from adding arrears of interest and costs beyond that ■ ■ 

The reason of the rule as to how costs are made a portion of ■ 
the secured debt, and how the payment of which is enforced before 
the mortgagor can be allowed to redeem, has been thus explained ' 
by ,Coote in his Law of Mortgages, "Equity regards the debt 
as the principal — the land as the pledge, and although the land is 
absolutely forfeited at law, compels the mortgagee to permit his 
debtor to redeem,; but in so doing, it adheres to the rule, that he 
who seeks equity shall do equity to him from whom he requires it'; ■ 
and, therefore, the Court will make terms with, the debtor before it „ 
will permit him to redeem, in order that full justice may be done 
to the creditor. It is equity that the debtor shall, before redemp- 
tion, pay, not merely the principal and interevSt of the debt, but all 
costs necessarily incurred by the creditor in maintaining the title to 
the estate' 

A person in w^'hom the mortgagee's interest in the security has Ooso^, eight 
become vested, is substituted for , him in respect of the right to 

. ■ daimiog - 

■ throygli, ■ 
mortgagee. 

Although the mortgagor himself is bound to indemnify the Costs as 
estate again,3t expenses incurred- in protecting the title, so long 

' idQ) DetilUn Gale, 1 Yqb, MB ; - v, Trecothicht 2 Ves, and B, 181 ; 

Barnes v, Ra'^siei", 1 Y, & 0.0.0. 403 ; Dzmstan v, Pattersoni 2 Ph. 341 ; Lord Midleton ^ 0 ^f g^ee^‘ 

'V, Eliot, 15 Sim. 531 ; inoluding the costs of an. appeal, Addison v. Cox, 8 Ch. App. can only add 
76 ; Stanley v, Bond, 6 Bea?. 423 ; Ootterell ?. Stratton, 8 Gh,' App,' 295, 302 'his costs to. , 

Y. Ooaj, 19 G.D. 17 ; Be Love, 29 C,D. 348;,D0 Gaux y. Skipper, 31 C.D,, ,636 'i. O'Ver- ■ 

rulifig Glaphmn y. Andrews, 27 O'.D. ; 679;' Bakhelor v. Middleton, 6 Hare, 86; 

DtWM'PoH V, Xiw^s, '7 Hare, 249. ■ 

(31) M’Doiog'll y. M’ Mahon, 22 283. 

'132} Whiie Y. City of London Brewery Co.,. 42 O.D,. 237:, such,,,' a proviso as ilie 
one stated above is generally construed to- r.dats esdnsivdy to principal ilbid), 

(331 Coots on Mortgages, Sib Ed,, Vo!. 'If, p, 866, 

fS4; Godfrey v. Waison, 3 618 ; Langion y, ■ L,., , ,16, .,Jur.r^;:1092 'i' i(, 

1078 ; Pdeue v. Gitlan, 5 Ha. 1 ; Sandon v. Hooper, 6 Beav, 246 *, 12 IiJ, Oh. 309» , ' 

(35| Clare Y, fPbod,. 4 Hare 81. 
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the ; 'equity of redemption remains with him, (3®); yet as ^ against a 
mortgagee, or other purchaser of the equity of redemption, 
the first mortgagee has generally nothing beyond the common right 
of adding the costs to his debt ; .even tho.iigh expenses have been 
incurred by the . argument of a question raised by the puisne mort- 
gagee, which was not material to the merits of the cause 

' But . the costs occasioned by an unsuccessful objection by the 
puisne mortgagee impleaded as. defendant to the mortgagee's right 
to sue may be thrown on such defendant 

So also the costs of a suit which the incumbrancer has been 
obliged to institute, by reason of subsequent dealings with the 
estate by the owner of the equity of redemption without giving 
notice of the charge may be thrown on defendant. Costs so 
added share the priority of the debt of which they become partJ^^l 

The costs awarded to the mortgagee are added to the mortgage 
money and have the same priority ; and, unless the mortgagor 
expressly or impliedly promises to personally pay them, they can- 
not be recovered from him personally. '^2) under section 35 

of the Code of Civil Procedure, the Court has jurisdiction to decree 
costs to be paid by the mortgagor personally but, where it does 
so, the order must be clearly incorporated in the decree, for, if the 
decree is dcawn up in the usual form, the implication would be, 
that the costs were not decreed to be recovered from the mortgagor 
personally. And it has been held that even the addition of a clause 
to the effect — ‘‘ It is further ordered that the defendant' aforesaid 
do pay to the plaintiffs aforesaid the sum of Rs, 876-8, the amount 
of costs ineurred by them in this Court " — ^is not . by itself enough 
to create a personal liability. The claim. which each party .get.s 

(36) , Langton v, Langion, 18' Jur. 1092 ; rev. on principal point, 1 Jiir. 1078. 

(37) Ffcmr v. Jones, 5 Hare, 475 ; Philips v. Davies, 7 Jar. 52. 

(38) Fisher on Mortgages, Sib Ed,, 1897, 8. 1866, p. 832. ' 

(39) TUdesley v. Lodge, 3 Jur. (N.S.) 1000. 

'' ' ;,( 40 ) .IFise V. 'Wise, 2 Jo. & Lat. 403, 

(41) Barnes v. Raxster, 1 Y. & 0.0. 401;’ Johnstom v, Cox, 19 0., D.17 ; Harpham 

V. Shackloch, ib. S07, 215 ; Pollock v. Lands Imp, Co„ 37 G.D. 661, 668. 

(42) Shrl Ganesh V, KeshavraVi 16 B, 6^5 i6B9h ’ 

(43) S. 35, Oiv. Pro. Gods, 1908 (old S. ^20} ; Rutnessur v, Jusoda, 14 0. 185 (187); 
followed in Damodar Das v. BudhKuar, 10 A. 179 ; Saffarkhan v. Satyaminda, 13 C. 

W, N. 742 m'wbiob, however, the personal liability was presamed, 

(44) Maqbul Fatima v, Lalia Prasad, 20 A • 523 (F.B.) ; overruling Chiranji v, 
Moii Rami (1898) A.W.H. 33. 
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.may 'be set' off against' the .claim of the..othei% and', if the amo.iint of 
the' costs, awards the , mortgagor . is larger than the mortgage 
debt,; he is, entitled to redeem at, once, and to recover the balance 
'against the mo,rtgagee/^^l 

Where a mortgage-deed provided that the costs of any pro- 
ceedings necessitated by the default of tenants in payment of rents 
should 'be deducted from 'the revenues, and there was no express 
promise by the mortgagor to personally pay those expenses. ffeM, 
that the mortgagee was , not entitled to a decree for such costs 
against the mortgagor personally.^^6) 

It has been recently held in a Madras case that, in a mortgage 
suit for sale the mortgagor is not personally liable but his liability 
is contingent upon fhe sale-proceeds of the mortgaged property 


(45) Sidu V. Balh 11 B. 32 ; sea, also, S. 221, Civ.Pro. Code (1882) ; hhri v. Qo^al 
Saran^ 6 A. 351 ; Brijnatk v. Juggernathi 4 0, 742. 

(461 Shri Gane&h Dharnidhar Maharajdev v. Keshavrav Govifid Kulgavka?, 15 B . 
625 (626). The Courj] said “aT«?sgard3 the naxb group of ibems, vifs,, the sums spenfe for 
oosts of the various suits aou^'roceadings iusiiibuted by the plaintiS, the Subordinate 
Judge has disallowed them all, on the ground that the proceedings were all improper 
and against public policy. We are unable to accept this view. The correspondence 
ba.tween the parties certainly ip^dicates that some proceedings were instituted by the 
plaintiff at the special desire of thl'-^first defendant himself. And we cannot look upon 
those proceedings as of the character attributed to them by the Subordinate Judge. 
They may be open to some of the oritioisms made upon them by him, but they are not 
in such a sense immoral as to require the Court to refuse to enfproe the defendants' 
liability, if any, in respect of them to the plaintiS. The question, however, arises 
whether there was any such liability on the part of the first defendant to pay the costs 
of those proosedings to the plaintifi. The mortgage-deed itself provides that the costs 
of any proceedings necessitated by the default of tenants in payment of rents should be 
deduoted from the revenues. There is no express promise by the defendant to 
personally pay those expenses, and in' the face- of the express-' provision in the, deed for 
one mode of payment it is difficult to imply any other mode. And if no such 
implication can be drawn, it follows that as against the defendant personally the 
plaintifi Is not entitled to claim the costs of proceedings against tenants. Upon the 
materials beiora us, however, it would appear that there were proceedings of a difierent 
nature also instituted by the plaintifi, the cost of which he claims in this suit. But 
the details of those proceedings cannot be ascertained from those materials and this 
Court is not in a position to see, which, if any, of those' proceedings were expressly called 
for or sanctioned by the defendant in the various letters to which reference has been 
made in argument,'; - It appears to, us .that -where any, particular proceeding is shewn to 
be expressly called for, or sanctioned by the defendant, the coats, properly incurred, of 
and incidental to that proceeding may be allowed against the defendant personally as 
on an implied contract. The amount of such costs must be ascertained by the Court 
below,’* ShriGanBshDhaTnidhar Maharaidev Vt Keshavrm Govind KulgavJcar, 

625 (638-639), 
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./piofiDgrinsufficientJ^^^^ one case -where /the V., decree conM 
even a direction for personal recovery of costs, the Conri Held.'that 
^ the direciion could not ' he enforced against, the mortgagor person- 
ally except an application under section 90. But the question 
in such cases ■ is one of construction. Butin a decree properly 
, ^ worfed the direction should be clear that the costs no less than the 
. ■ .' .rest of the mortgage-money shall first be recoverable out of ■the' s.ale- 
proceeds of the mortgaged property and that any , ba.lance if still ' 
■ due shall' then be payable by .the mortgagor personally in accord- 
ance with the provisions of r. 6 of 0, XXXIV, Civil Procedure 

, CodeJ49) 

Costs, items . Besides, the costs of the suit, in which the mortgagee’s- rights, 
immediately adjusted,' as between himself and the owner of the 
. ^ equity- -of,' redemption, he has also a right to be ■ repaid" out' of the 
^ but not by the mortgagor personally, all 

costs and expenses, reasonably and properly incurred in ascertain- 
ing or defending his rights, or in recovering the mortgage debt, at 
.' law or in equity. 

In estimating the value of his securityTm the bankruptcy of 
the mortgagor, the mortgagee may bring into account costs 
expended in properly defending an action brought against him 
in respect of his title to the mortgaged property, after the adjudica- 
tion.'S^) 

The mortgagee will be allowed, tbe^ following items:— (i) the 
costs of an ejectment suit, (ii) of an action against the 


(if) Eamalamma v , NarasmhacharlUi VI M.LA'.- 3iY ; s. c. eub-iaon Kmmlamma 
?. Kamanduf i 80 M. 464, ' This'i^ in aocordacoe with ihe Eoglinli piaclijce ; Sharpies 
Adams, 33 Bern, 318 ; Liverpool Marine. Credit Go. v, Wilson-, L.B. 7 Gh. 507, 

(4?) Maghul v. Latta Pfasad^ 20 A, 523 ; Bajktmiar ?. Sheo Narahif 35 0. 431, 

' ,(49') Cxoiir’s Transfer of Froperfiy'Axjfc, 4ih,. Ed;, Vol. II, p., 148'?, - ' 

. : (51) Godfrey v* Watson, 3 Aik, 517 , Detillm ?, Gah, 7 Yea. 583 Ellison w WrigMf 
B„ Bass. .463.; Dryden v.. Frost, 8 My. & 0 , 670 ; , Nat. Frov. Bank. v, rGmnm , - 81,0,, 'D,: ' 
:.583:;/ saer:also, Belatery, GoUam, 3,Iui%. (N.SI"6S0; Be Boherison, 1.9 Q.B.Dr i ; .fie '■ 

.BoterteiAB.C-.D. 62 ; Field Hopkinst 44’G.D,' 624 ; Exp ■■Liekorish, '^25 Q.BiD; . 176. 

So where mortgagee was an auctioneer, he was. not allowed profit charges. Thompson v. ' 

(53) Lewis V. JokHf 9 Sini. 366 ; Hcrlock v, Smith, 1 Goll, 293: Sandon v. Boopef\ 



.oases.' 

mortgagot's Bur^Ttor'^ the fruits/ of it ;be''lost' by ; : ; ^ 

the surety's iasolvency; (iii) the cost, of defending the s.eGiir,ity.a.gainst', 
an action at law; (iv) costs of taking out administration to 
the 'mortgagor, or. to a person interested under his will, as' a":neces- 
sary party; (ST) (v) costs of obtaining a stop order, in . pursuance'' of', 

.the mortgage deed, 'upon a fund in Court, the subject of the mortg'age 
unless' '. the' application were unnecessary, .(yi) The ' costs ' of 
taking and keeping possession of and of insuring, and advertising for 
sale, or otherwise getting the benefit of the mortgaged property, will ^ 
fail, under “ just allowances ” (ss-a) to be made to the mortgagee. ' .. 

, .The mortgagee wfill not be ordered to pay, or forfeit his right Costs allow- 
to costs in the absence of misconduct in the followi'og cases (i). by 
mere fide extension, of his claim beyond that to w^hich the ^^tamples. 
Court adjudges him to be entitled, or (li) by stipulating that the 
accounts required shall be furnished at the cost of the mortgagor 
where they are of a special nature, (iii) Nor will he be made 
to pay the costs occasioned by a dispute as to a fact, where the 
Court' gives so much weight to the mortgagee's objection 'as to ^ 

direct an issue, although the result be against him.l^M But he may 
nevertheless be deprived of costs where his claim is unfounded, 
although bona fidel^^^ 

The mortgagee has also been allowed the costs mcurred ' 
in the following particulars as general expenses of managing 

(5d) Ellison V, Wright, 3 Bass. 458 ; approved C- A. in Nat, Prov, Bank v, Games, 

31 G.D. 582, The right to the costs of an action on the covenant against the mortga- 
gor, except for this authority was doubted by Kindersley, V.-G.; but the principle 
slated appears clearly to cover it, and the admission of the doubt would open many 
weii-sefetled questions as to mortgagees’ costs. See Merriman v, Bonner, iO Jur. (N.Sd 
'534, „ , 

(55) Lomax v. Hide, 2 Vern, 185 ; Bamsden v. Langley, id. 636. 

' (56) As to costs of administration by, 'a person interested in the equity of redemption : ., 
without any express request by the mortgagee, see Saunders v, Bunman, 47 L J, Oh, 

SBC;; 

' ' ■ ':'(57). ' .V 

(68) Hook V, Bober tS:, 12 Jur, 108, 

(58-a} W'ilkes V. Saunion, 7 Gh,D, 188. 

(59) Loftus V, Swift, 2 Soh., <&Lef. 667 ; Alexander y, Simms, 20 Beav. 123; 

V, 8 Oh. App, 295 ; Be. Waffe,.2'2 Oh. D, 6. 

(60) Norton v. Gooper, 5 Da G.M,& G, 728. 

(61) Wilson V, Metcalfe, 3 Mad. 45 (Eng.), 

(62) Bee Of edlandi. Potter, 10 Ch. ; KinnairdY, Trollope, 42 O.D. 610; 

Birdv, Wenn, 33 O.D, 216. See Fisher’s Law of Mortgage, 5th Ed», 1897, p. 885, 
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the, estate5-~reiiewing leases, making necessary- repairs, or 
permanenl} improvements, or in establishing his ' secnrityv^®) in 
preserving the estate by payment of ' head , rent/.^»^ or from 
deterioration!^®) or for the redemption of land or in perfecting 

the, mortgagee's title as by payment of the fines and fees,!*^!^) also 
fines in a building society mortgage, discounts on the renewal of 
bills of exchange secured by the mortgage discounts, also the 
costs of the mortgagee’s solicitor on paying off the mortgage, and 
making out a list of deeds, and the costs of an order for the deli- 
very of the title-deeds out of chambers,- where they have been depo- 
sited in a regular suit for the administration of the mortgagee’s 
estate but where the mortgagees were executors and engaged in 
an administration suit, and the mortgagor had no notice of the suit 
nor of their character of executors, and the title-deeds were after- 
wards in pursuance of an order in the suit deposited in the Master’s 
Office, the costs of getting the deeds out of the office on redemption 
were fixed on the mortgagees.”!'?^) 

The mortgagee will be allowed the costs of taking out adminis- 
tration to the mortgagor, as principal creditor, or to an incum- 
branoer under the will of the mortgagor, as a necessary party to 
foreclosure.!^^) 

(63) Lucan V. Mertimyl'^ils. 34 ; 3 Atk, 4 ; Manlove v, BaU^ 2 Vern. 84; 
TFooZle?/ V, Drag, 2 Anst. 551, sup. p. 267. 

(64) V. 4 Ves. 480. 

(65) Godfrey v. Watson, sup. ; Hiphins v. Amery^ 2 Gifi. 292 ; 6 Jur. N.B. 1047. 

(66) Belly v. Waihen, 18 L.J, Oh, 281 ; 7 Ha. 851 ; 14 Jur. 9; affirmed 1 De G« 
M. & G. 16 ; 16 Jur. 47. 

(67) Burrowes v, MoUoy, 2 J, & L. 521, 

(68) Burrowes y. MoUoy, 2 ih, 521; Brandon v. B., 10 W.R, 287 (Bng.|; ?. C. 
Eindersley. 

(69) Knowles v. Chapman, Set. 226 Ed, 2 ; 467 Ed. 3 ; and 1070, 1080, Ed. 4. 

(70) Fish. Mtig, 946, Ed. ,3 ; 881, 923, Ed. 4 ; Lfiffger v. G-roow,' M.R. Set 1080, 

Ed. 4. , . 

(71) Bfomdent, do,, Soc, v. Greenhill, 9 Ch, B. 122; 38 L.T.N.S. 140 ; Y. 0, 
Baoon ; BUUngton v. Baker, W.H, (1877) 210, V.G. Hal! ; Parker -v* Butcher , t Mq, 
,762, M,R. , , 

' - {12} Benton V, Blackwood, 5 if, 167. 

(73) Wakefield v, Newbon, 8 Jur. 735, Q.B, ; 18 Jur. Pt 2, 176. 

V {74):; V. Oldaherr l.Coil. 105. And see Beed v. Freer, 13 L.l. Ghi..4l7,"¥.0. 
"Knight-Bruoe, : 

:.v',,C75) Reed v, Freer, 13 B.J. Ob. 417, V.O. Kmgbt-Bruoe.' Coote nn .MQrl;gage,^5l!i 
Ed., 1S84, VoLII, p, 867. 

(76) Hunt Fownes, 9 Ves, 70, 
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..;// v;Thou naturally follow, the redemption^ ' it may Goafes wbere 

.be that where the right to redeem isi' disputed, and the question is Je|e6m°is. ' 
doubtfal, no costs" will be given on either side. dieputed. 

“There are several exceptions to the rule, under which ' a Exception to 
mortgagee is entitled to add his costs' to the debt, which extend, 
not merely to. deprive him of that right, but also to compel him 
pay costs. But the Court departs from the general rule with some 

,reiiictance.”i78j ■ ■ 

The mortgage being a security, not only for principal and Iq gross cases 
interest and the ordinary charges and expenses usually provided for ™aybe^oTder. 
by the instrument, but also for the costs properly incident to a suit 
for foreclosure or redemption, the mortgagee’s right to the benefit 
of the contract can only be lost or curtailed by such inequitable 
conduct as amounts to a violation or culpable neglect of his duty 
under 

“ The mortgagee will be refused his costs if be be guilty of Moi'tgagee 
gross misconduct, (SO) as in the following cases : — denying the light 
of redemption, except on paying off two securities, one of which 
was not diiejSi) disputing the priority of a subsequently registered 
mortgage over an unregistered charge, (82) impeding the taking of 
the account, (83) delaying redemption by failing to attend at the 
place 'and time appointed for settling the matter, (84.1 claiming more 
than was due coupled with misconduct, ’85) delaying (as one of three 
trustees in whom the mortgage was vested), redemption, by an 
untenable claim to receive the interest beneficially, (86i making an 
unfounded further claim after payment in full, (87) setting up the 

(77) Kirkfiam^. Smith, I Ysb. 2^1 , .Where the right ta foreclose depended upon 

the coMBtraotioia of a deed* ?/bioh was held to be in the nature of a Welsh mortgage, : 
the suit was dismissed without costs V. YouDge, 610). 

(78) Franhlyn v. Fern,. Barn. Oh. 30; DetilUn v. Gale, 7 Vss 586. 

(79) Cotterell v, Stratton, B Oh. App, 295 ; Fisher ou Mortgage, .5th Ed., '1897, ■ 

p. 882. ■ ■■ , ,, 

{B0) MnrMiav.Murgatroyd,'l F.'Wm3, 398. ■/. 

(81.) . Cr^^ tod V, Potter, 10 Oh, 13 ; 18. Eg. '350. V.O. Bacon, and see Tomlinson v, " 

Gregg, .UWM, 51, M.R.; Harvey v. Tebbutt, 1 J. & W. 197, 20B. 

. (82) Credtod V, 10 Oh. 13. 

. (83] PetUlin -^, Gale, 1 Yes. . 

(84) V, IVadswr^7^, 2Y. & 0.0. 598. 

{B5}8nagg\\Fru6ll,13,&'h,dBB, : 

(B6) Cliff V. Wadsworth, 2 Y. & 0.0, 698, 

(87) Gregg v. Slater, 22 Beav. 814 i '26 L.J. Oh. 440; 2 Jur. H,S 24. 
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mo'rtgage^d an a^bsolnte convey ances,^S8),,|iia^^^ aii; .iinsiis- 

taiiaed charge of fraud abuse of trast reposed in Mm' by mort- 
gagor and manifest iritention. to get' the estate into Ms own 
handsj (90) : fraudulent and' unfair dealing, permitting by neg'li' 
gence a fraud to be. perpetrated, though .personally imiocent of 
fraud, f 92) 'properly resisting a suit (by subsequent incuiBbrancer) 
to rectify a mistake affecting the security,. (9S) rendering a redemp- 
tion-suit necessary by^ refusing as .mortgagee in possession to 
render an account, 194) increa.'Sing the costs by making unnecessary: 
P'arties or by adducing unnecessary evidence (where this has been 
done the mortgagee must pay such costs, and will not get them 
over though he may get the general costslj^^S) dealing with the 
mortgagor behind the back of an incumbrancer whose claim was 
known to him, and attempting to deprive him of his security, 19®) 
making a claim under an illegal contract, (W or by the loss of 
vouchers causing unnecessary costs of account/’(98i 

But a mortgagor will lose his right to costs which he claims' 
against the mortgagee, if, upon an action for. redemption and con- 
taining charges of oppression and misconduct, and praying that he 
may be fixed with the costs' of the suit, the' mortgagor, consents to 
an immediate decree for an account reserving costs, but without 
making the special circumstances of the cases a part of the refer- 
ence to chambers. (99) 

In some cases where the right of redemption is doubtful, the 
suit is dismissed w^ithcut costs. 


(88) Baker v. Wind, I Yes. 160. 

' (89) West V, Jones, 1 Sim. N.S. 218, and sea CochBll v, Taphr, 15 Beav, 127, ' ' 

(90) Thonnhill v. Evans, 2 Atk. 330. 

(91) Morony v. O’Dea, 1 Ba. & Be. 109, 121n. 

. ^ :(92) Uiormi, Boltom, 1% Beav. 259. 

'(9S'} /Earryman v, Collins, 18 ib, ' ll ; 18 Jar. 501 ; affirmed L.J. MasohUS,' '1864, 
Set.. 1060,. Ed. 4. 

(94) Powell V. Trotter, 1 Dr. & Sm, 388. 

(95) „ Colas V. Forrest, ' 10 Beav. 652 ; Ooohell ?. Taylor, 15 Beav. 12T; dudsleyy* 
Honit 26 Beav, 196, .and' .sea Booth v.. Creswicke, S Sim. 352 ; 8 Jar. ',323 ;' 

, ,■ ' . 

(96) Taylor v. Baker, Dsn, 82. • 

(97) Johnson v. WilUamshurst, 1 L.J, Oh, 112, Y.O.E. 

(9S) Price v. P., 15 ib. 13. M,R. ; see Ooote on Morigago, 5fch Ed,, Yol. II, p. 871. 

(99) Dunsionv, Patt&rson, 2 Ph. 341. 

(100) Kirkham v. Smith, 1 Vas. S, 267 ; Tmhmy.Muftk, Yo. 610, 
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It is the duty of the mortgagee so to choose his . remedy .as. not Costs un- 
to incur unnecessary costs. ■ . incurred 

: ' It is essential to the claim' of the mortgagee^ ' that his proceed- 

logs have been reasonable, for the allowance of the costs is in the, 

discretion of the Court. h02j . 

. No costs will be given in respect of an unnecessary act/i^S] or , ■ 
of improper or useless litigation by the mortgagee. The iollowing 
are some, of the more important' English cases^ where' the Courts ' 
acting on the above' principle disallowed costs to 'the. mortgagee 
(i) wheref^Q'h^ having only a title in e'quity, he defended an action ^ 
by the legal owner for the recovery of the estate, (li) w’here he sues 
for rent in an action in the name of a person who has no right to 
sue,' (iii) where(iQS) he sues a. purchaser under the power of sale, for 
specific performance of the contract, if the suit, being dismissed . 
with costs, appear .to have been improper, and was not sane-. ^ " 
tioned by the mortgagor ; though counsel have advised that the pur- \ 
chaser could not rescind the contract,- (iv) whereft^^^l the mortgagor ' 
.'h.a.ving.. refused to redeem because the mortgagee has lost' the'^title- , 
deeds, the latter brings ejectment. Nor will the-mortgagee..,.have:'';the:,:'';:.'::;.-;^ 
costs of litigation arising out of .the wrongful act ofa- ' Stranger, ^ :' ' 
although it be directed against the mortgaged estate. 00?) 

. . ' Where a, suit was not originally commenced as, was after- ' '■ 
■wards turned into a. foreclosure suit, 'so 'much of the.-costs .,as.w^e.re.'. 
incurred before it as'siimed that-form, including the. 'costs of .the. , 
trial of an issue, by which the plaintifi: was found to be mortgagee, 
were thrown upon him ; the bill -in its original form having^been 

liable to be dismissed with costs. ■ . 

So it has been held by the English Courts that where the 
County Court has jurisdiction and both parties reside in the same 
circuit, only County Court scale of costs wiii be allowed. ”no9) 

.. ' (101) See Fishet’s Law of Mortgage, 5th Ed-, 1897, p. SS5. 

(102) FIsfcer o'a Mortgages, Sth.Ed,, 1897, S. 1896, p. 396. 

(103) Be Macken, 2 Jo. k Lat, 16 ; Dryden v. Frosty 3 MyL & Cr. 670. 

(104) V. O’ Co^ncf, 4 Ir, Oh, R, 418. 

(105) Peers 7, 15 Bea?. 209. 

(!06) Lord Midleton v, Eliot, 15 Srm. 631. 

(107) Dob d Bolt v, Rce, 6 Bing. 447 ; Owen v. Crouch, 5 W.E. 545 (Eog.). 

(108) Smith v. Smithy Cooper, 141 : Briant v. Liqhtfoot, 1 Jur« 20 ; Phillips v, 

Davies, 7 Jor, 52 ; aod see Hogan v- Baird, 4 Dru. & Wm\ 296 ; Bernard v. Badliet, 4 
Ir. Eq. R. 61. 

(109) Orozier 7, Dowsett, 31 0.D. 67, . ■ - " 

76 
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The same rule applies' to the 'case of any, particniar ' costs 
incurred by the mortgagee, in the suit unnecessarilyd-^"^) ' , 

The power of. giving costs against the mortgagee has been 
exercised, in the following cases :;(i) where the mortgagee has been 
guilty of gross misconduct or oppression, or (ii) even where 
without' improper motives, he has caused expenses to be incurred 
which cannot justly be thrown upon the mortgagor, (iii) If the 
'mortgagee sets up an unjust defence, ^^^2) (iv) jf he resists a' suit , to 
redeem on the ground of a foreclosure, collusively obtained , qi 
(v) if he resists any just claim to redeem, he will be liable to so 
much of the costs as his improper conduct has caused, though be 
may be allowed the ordinary costs of redemption. (vi) Where 
the mortgagee set up an adverse title and failed, he was ordered to 
pay the whole costs of the (vii) If the contract under 

which he claims be illegal, or (viii) if he has been guilty of 
improper conduct in attempting to deprive another of the benefit of 
his security, by a dealing behind his back, he may be refused his 
costs. (^^3) (ix) A similar order has been made where a mortgagee, 
whose presence was necessary to complete the redemption, and 
might have removed the difficulty which caused the suit neglected 
to attend at the appointed time and place; though, not having 
actively opposed the redemption, he was not ordered to pay the 
costs. (x) A mortgagee will also be made to pay the costs 
occasioned by a claim which he makes, but fails to establish, or 


(110) Marsack v. Beeves^ 6 Mad. 109 ; Fletcher ^ Exp,i Mont, 464 ; Coc' v. Stanley^ 
4 Jur. (N.S.) 942. 

{lily Mocaita 7. Mur g air oyd^ I B, Wms,. Baker w Mnd, 1 Ves. 160 and 

Thornton 'v , Court, B De. G.M, &; G, 29B \ England v, Codvingion, I Ed, 169; 
Tomlinson v. Gregg, 15 W.B, 51 (Eng.); Tarn v. Turner, .39 O.D. 456. 

■, (112) Ibid, ' 

- {113, V. fleward, 32 O.D. 430, 436. ■ 

(114) See Squire v. Pardoe, 66 L-T, 243 ; Henderson v, Astwoody (1894) A.O, 150, 
162, . ■ 

(115) Harvey V, Tehbutti 1 J. & W. 197; Price v, Berrington, f Hare :394, Sea 
Barryman v, GoUinSj 18 Jut, 601 ; and see Malone’^, Geraghty, 3 Dra, ds War# 248, 
250; Whiifieldv. Parfitt, 4De, G. & 8. 240; Whitbread v, Smith, 3 De, G.M. & G. 727. 

(116) Roberts Williams, iB.Me 129 1 National Bank of Australasia v. United 
Eand^n-Hand, etc., Co., 4 App. Ga, 391, 

;il7) Johnson Williamshurst, i L.J. Ch. 112. 

(118) Taylor v. Baker, Dan, 82. 

(119) Wadsworth, 2 Y. & 0.0.0. 698. Sea Eiaber's Law of Mortgage, 
6th Ed., 1897, p. 684. 
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(xi) by, charges fraud or connivance which he cannot substan- 
tiate or' (xii) of a suit by' a puisne m'ortgagee 'for an account, of 
the produce of a sales if the defendant has refused to account and 
the balance be found against him ; (xiii) as well as of inquiries ' 
into the mortgagor's claim for dilapidations, and (xiv) of evidence of 
the mortgagee's refusal to account ; or he may be deprived of his 
costs to the hearing, 

' '' If the costs incurred are altogether irrelevant to the mort- Oosfes , 
gage, ' they will not be allowed, as in the instance of the costs ^ 

attending a deed executed by the mortgagee to a cestwi qiie trust 
who lends him the money, and in a in which a devisee 

of a mortgagee filed his bill against the heir and executor of the 
mortgagor for foreclosure, and also against the heir-at-law of the 
mortgagee for establishing the will, it was ordered that the plaintiff 
should pay the heir of the mortgagee his. costs, and that he should 
not] be entitled to have them from the estate the heir of the 

mortgagee is not a necessary party .to an action for foreclosure by 
the devisee of the mortgagee. ^26) Nor will the mortgagee be 
allowed the costs of his petition for leave to bid at the sale of the 
mortgaged estate. 

The costs incurred by an improper joinder of parties, costs 

whether as plaintiffs or defendants, must be paid bv the 

nom i . . improper- 

mortgageeJi^S) joinder of 

parties. 

If any diffioulty arises from a party’s omission to join aCostsoaused 

necessary party to the suit, the party in wrong should forfeit his 

costs. ■ neoessary" 

party.:' ' ■ 

(120) Montgomery 'v. Gallani, U Sim, 79 ; Ooch&ll v, Taylor, 16 Beav. 127 ; Green 

■ Briggs, 6 Hare 632 ; West ,v. Jones, 1 Sim'..(H.S.) 218; Gregg r, SlaUr, 25 L,,J,(N 8J; 

'Oh..MO. 

(121) Tanner 7*. Beard, 23 Baav. 555 rsoe 3 Jur. (N.S.) 427- 

■ {ITI] . 8ando7i ^ , Hooper, 8 Beav. '246; Foivell v. Trotter, 1 Dr., & SiB'. 888. ' 

: fl23).'M£it*f4W 5 Bing, 160. 

■ iiM)' SMpp V* Wyatt, I Oox. 353, ' Saa Fisher’s .Law , of Mortgage, 3rd Bdt, , 

-p.-'-lOOB,; 4fcli Ed., p. 914. ■ 

(125) TFi^son 3 Madd, 45 (Eog.). 

(126) Bow V. VigureSi 1 Rap, in Qh, 32 ; I Eq. Ca. Apr. 318, P.L. 6. 

(127) Ex parte Williams, 1 pea, & Obit. 4S9 ; see Goote on Mortgage, 5th Ed., 

Yol. II, p. 870, 

(128) Pearce w Wathins, 5 Da. G. & S. 317 i Booth Cresiokhe^ 8 Jur, 328. 

(1^9) Muhammad V, Abdulla ^ MM, 
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[Chap. 


Costs wbete 
mortgagee to 
whom 

BOtiliBg Is ' 

/ due com' , 
menoes 
Joreolosure , 
.;suit— He , 
must. bear ' 

, such: costa., , 


V .. If mortgagee refuses ' a' .proper, leiiderj ■ .even, if it be made 
refuses': p'QperXinder protest, or after payment: of all that, , is due,, . he, 

tendeu. ' 'does SO' on peril of paying the costs' incurred after the payment or 
tender,i^'3-^) ' 

the mortgagee institutes a foreclosure suit, and upon taking; 
the accountsit be shown that nothing v/as due at the filing of the' 
suit ; or if he drives the ■ mortgagor- to institute a suit- under like ' 
circumstances, he must bear0-^2)'the whole expense of the suit ; and 
so if the costs be only- occasioned in part by the' accounts and. 
inquiries, .relating to the mortgage debt, -and the mortgagee has 
suppressed facts, a knowledge of which would have led to the 
discovery that he was overpaid (such as the fact that he has been in 
possession) ; or if, being a defendant, he denies by his answer that 
he is satisfied, when nothing remains due, he must pay the costs of 
so much of the proceedings as have been caused by his denial or 
false suggestion.O^si 

So w-'here, knowing that he is already overpaid, the creditor 
contests the mode of taking the accounts and fails or having 
sold the mortgaged property, he asserts that the surplus, after pay- 
ing principal, interest, and costs, is- much less than is found due 
from him on the master’s certificate or causes subsequant 
p.ioceedings by keeping money and receiving rents, long after his 
right to receive them as mortgagee in possession has ceased, he 
will be allowed such costs only as arose whilst he filled the character 
of a creditor, and must pay the rest.” 


ilW) Greenwood Y, Stikliffe, il892) 1 Ob. 1. 

ildl) ShutiUworth V, Lowiker, ! Yes, 58^; Gliff v, Wadsworth, 2 Y. aaclC.C.O, 
598 ■; Earmef v. Priestly 16 B@av. 569 ; Motley Bridges, ,2 OoH. 621 ; Greg v, Slater, 

, 22, 'Baav.. ,31‘i* .And, to save' the espe'sase of ,GOffiiiig to the, Court on further oooside.ration, 
a, direotiion.tliai) the mortgagaa shU! paj the costs, if the sam'.due', does- not exceed -the':' 
tender, may be added to the decree at the hearing, {Boskm v, Sincock. 11 Jur.. (N.,S). 

See, Smith v, Green, I ,Ooin 664 ; so decided, although the decree Is expressed 
to be by oonseat, And see S.O.., 2 Coll. 626 n. Smtance v. Porter, 7' Hare 426 ? Eodges 
V. Gfoydon Canal Co., 3 Beav. 86 ; Gammon v. Stone, 1 Yes. 339. And see Broad v. 

[ 'Selfe, 'where,, under the oiroumstanees, ■no costs were given on either side to the hearing^ 
:(9 886)., 

(132) Bmiingtcn v, Harioood, T. & R. 477 ; Morris v. Islip, 23 Beav. 244 ; 0^ Neill 
V. I»ft,^s, :15„Ir..Ch* R. 527'., 

(133) Montgomery v, Calland, U Sim. 79 ; Snagg v. Primll, 3 Jo. & Lat. 383 ; 
AsMvortli V. Lord, 36 G.D. 545 ; and see, also, Kinnaird v. Trollope, 42 O.D. 610. 

(134) Sklrreit v. Aihy, 1 Ea. & Be'. 434., 

inh) CharkB\\ Jones. mOJD, Hi. . 

: v.: Bowes,. 13 -'price 3.53* '. 
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A person who, ■ whether ■ 'his true character he, ' that of 
mortgagee; or no.t, places'^ hiaiself in the ' po.sition of' an . accouiitmg'accouDiticg , 
party, and so undertakes a duty which he cannot, perform, hy 
of' the loss of ¥ouchers for sums which he has paid, will not, have . 
the,: CO'sts. of taking, the accounts/’O^'^)' " have bo, *, , 

' oosfcs. 

^VAn equitable mortgagee, w’^hether ' with or without a memo-' Costs, of : 
randum of deposit, has the same right in equity to add iiis costs 

his debt as a legal mortgagee.”' He has same 

rights as t, 0 :- ■ 

' ',eosts;:as legal ,, 
mortgagee. ,' 

The owner of a share of an estate and his incumbrancers have Costs— ,Only 

but one set of costs, which is received by the first incumbrancer. h39) aiiowea to 

,' , owner. of ,' 

share. and Ms 

inoum- 

brancers. 

In the absence of express, agreement, a mortgagee ca,nnot, Costs by way 
under just allowances ” or '' costs, charges, and expenses, ” include 
remuneration for work done by himself. done by 

himself — 

It would seem, however, that where the mortgagee is a member How far 
of a firm which has done work which would be propeidy chargeable 
against the mortgagoivthe other partners will be allowed their ^barge for. 
share of the profits of the transaction, although the mortgagee 
partner will have to bring into account his share. 

Whether a mortgagee can stipulate for the right to charge for 
services seems doubtful ; but in the absence of a pre-existing 

1137) Pnss V. Pme, 15 LJ. Ob. 13. 

(138) Queen v. Chambers, 4 Y, & C. 54 , Lewis v, John, 9 Connell v. 

HarMe, 3 Y. & 0. 582 ; Wade v, Ward, 4 Dr. 602. On this point see Fisher’s Daw of 
Mortgage, 6th Ed., 1897, Ss. 1879—1883, pp. 888—890- 

(139) Bemnant v. Bood, 27 Beav, 613 ; Equitable Insurance Co, v. Fuller, 7 Jur. 

(H.S.) 307 ; Ward v. Jates, I Dr. & S, 80. 

(140) Matthkon y. Clarke, S Drew. 3 ; Barrettv, Hartley, 2 "Eq, "ISd i Furber v. 

Cobb, 18 Q.B.D. 494, 509 ; Es Wallis; 25 Q.B.D. 176; Be Doody, (1893) i Ch. 129. As 
to inability of director of a public company which is a mortgagee to charge for collect- 
lag rents, see Kavanagh v. Workingmans, etc, ^ Society, (1896) 1 Ir. Rep. 66. 

(141) Doody, (1893) 1 Ch. 129 ; Wellhy v. Still, (1893) W.H- 98 ; Eyre v, Wynn 
Mackenzie, ilS9i) I Qh. 21S. 

(142) See Pro. French v, Baron, 2 Atk. 120 ; Scott v. Brest, 2 T.R, 238 ; Chambers 
V Goldtoin, 9 Yes. 264, 271 ; Leith v. Irwim, 1 M. & K. 277 ; James v. Kerr, 40 O.D. 

449, 459; Field v. Hopkins, 44 O.D. 624, 630 ; Eyre v. Wynne, Mackenzie, (1894) 1 Oh, 

218 ; GonI, Broad v. Selfe, 11 W.R. 1036 (Eng.); The Bemvell Tower, 72 L.T. 664 ; 

Comyn^ 0.$ h If 5Eq. 583; Be Edwards, 11 Ir* Ch, 367. 
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[Chap. 


Costs of , 
']pi:. 0 ,pariag 
seoudty not 
mortgagee’s 
costs whioli 
oaa be, added, 
to aeouEit 5 ^ 

■ Costs of 
■■■assignments 
' made beliind 
his back ; nor 
costs of deeds 
not necessary 
to security or 
copies of 
seeurity on 
discharge of 
debt. 


Costs of 
redemption. 


fiduciary relationship between the parties it is difficult to see 
why a mortgagee should' not be . able to make such a, stipulatiou; 
which would be clearly allowable in the case of a trastee/Mi44) 

According to the practice of the English Courts “ the costs of/ 
and incident to, preparing the mortgage, are not mortgagee's costs, 
the payment of which may be insisted upon in a foreclosure 

It has also been held by the English Courts that “the mort“: 
gagor cannot be saddled with the costs of an assignment by the 
mortgagee (being the costs of making the assignment, and not such 
as arise from the joinder of parties to a suit in consequence thereof) , 
where the assignment has been made without the mortgagor’s 
knowledge, and without his being first called upon to^^pay or 
procure payment of the mortgage-debtd^^^) Nor to the costs of 
such deeds as are not necessary for the security of the mortgagee 
such as a declaration of trust where the mortgagee is a trustee ; 
nor on discharge of the mortgage to the costs of making a copy of 
it, though the mortgagee may at the mortgagor’s cost make a fair 
copy of the draft security to keep until redemption. 

As regards the costs of a suit for redemption the usual rule is 
that they are payable by the plaintiff, (^^9) unless the mortgagee 
forfeits them for his misconduct or any other reason. In a normal 
case, however, the mortgagee’s costs are added to the mortgage 
money which must be paid on the due date, failing which the 
former practice was to foreclose the mortgage, the Court being 
incompetent to extend the time for a redemption by paying the 
costs of the adjournment. (ISO) But in this respect the procedure 

has now been modified by the Act. (^^^1 The costs should be assess- 
ed on the value of the subject-matter of the suit and not on the 


(143) BsB Syrew. Hughe$t2 O.D. 148 ; aad see James v* Kerry, 4O,G.0, 449j 

Gossip 32 L.J. Ob. 648, 653. 

(144) Fisher on Mortgage, 5th Ed., 1897, S. 1895, p. 896. 

(146) Fisher on Mortgage, 5th Ed,, 1897, S. 1899, p. 897. 

(1.46) Badcliffe, Be, 22 Bern, 201. 

(147) Kargin V. , 5 Bing. 160 ; 2 Mo. & P. 240. 

(148) Be Wade ani Thomas, 11 Oh, D,' BiB, 

(149) BecMii \\ Button, 19 Oh, D, 646; Subhana Erkhna, 15 B. 644. 

(150) Lain v, Babaji,1, B, ht%\ Mahant Ish^^ Chudasama, 13 B. 106 ; 
Buhhana v. Krishna, IB K 644 (646)* 

, ( 161 )' S. 98^■fransfsr, of Property A {lYot tBS2)» 



X.J 


607 


COSTS' IN.': SFECIAXi .CASES.: 

amouM/o.f ':the ,:^o ^^52) jn' other words, /the miioiiiit is 

. payable.: on the only the' equity of redemption and not on 

the value of the mortgagee’s interest, ' 

Unless otherwise ordered, there shall be paid into Court, in Costs'aiad 
addition to the sum deposited under section 83 of [he Transfer of . 

Property Act, or any subsequent section, a sura sufficient to provide S, 83 
for the' fees and charges of the Accountant-General and' the Bank Transfer: oi/„ 
of Bengal, and for the mortgagee’s costs of obtaining payment out 
of Court; and also when such payment is made under section 88, 
a further sum to provide for the mortgagee’s costs of transferring 
the property, and causing such transfer to be registered, such 
costs to be estimated and certified by the Taxing Officer. 

The mortgagee has the right to costs from the estate not only as s u bKqnetit 
against the mortgagor but also all subsequent incumbrancers. 

In a suit for redemption the jurisdiction of the Court depends 
upon the nature of the plaintiffs claim. If his title to the pro- 
perty is undisputed, but the question is -one of redemption, the 
value of the subject-matter for purposes of jurisdiction, is not the 
market value of the land but the amount of the mortgage- 
money. If on the other hand, he has further to establish his 
title to the property, then the question of jurisdiction must depend 
on the value of the property and not on the amount of the 
mortgage. (^57) The Courts are divided on the question whether 
the Court being once rightly seized of the case is empowered to pass 
a decree for a sum beyond its own pecuniary jurisdiction. Accord- 
ing to the Calcutta High Court this cannot be done(^ss) though the 
contrary has been held in some other Courtsd^^a) 

As regards Court-fee, the proper valuation of a suit to redeem 
a mortgage is the amount of the mortgage admitted by the plaint- 
iff to be binding on him and not that of the mortgages set up by 

(152) 7 Cl2, D. 176. 

(153) In re Sanderson, 7 Cb. D. 176 (179) ; Goat’s TraoBfer of Property A of-, 

Atli mVVol. II.'p. 1549. 

(154) CaloaUa Rales No, 2, oited in Gout’s Transfec of Property Act, Vol. II, 4l!i 
Eld. , p, 1306, See, also, Rule 633 of the Bombay Rules, 

(155) Upperton v, Harrison, 7 Sim. 444 ; Burnes v. Racester, 1 Y. & O.O.C, 401 ; 

Gout’s Transfer of Property Act, VoL II* 4th Ed,, p. 1563. •» 

(166) Kubair Singh V, Baja Ram, 16i. 

(157) Kalian Das Y, Nawal Singh, I A. 

(15S) Maiisa Earn v. Umra, 134 P.W.R. 1911 = 5 11 1.O. 1,98 ; Onhar^ v, Lahshmi- ' 
chand, 5 H.L.R, 130. 

(159) Ifjatulla V. Chandra, 34 C. 854, P.B, ; v, Ramudar, 16 O-L.J. 77, 
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thB 'def^ ..On an appeal by' the: /mortgagor lor a rediiotion 'of 

the price of redemption the appellant imist pay /cifl' m 
fee^USO) hat whether , the maximum fee payable' is limited by the 
principal amount secured by' the mortgage depends upon the 
meaning of the word ^‘ suit’’ in S. 7 (9) of the 'Court Fees 'Act. 
If, it includes an appeal, then the maximum fee should not exceed 
that paid in the first Court othervTise it should "be paid 'a4 w- 
the Court Fees Act is so imperfectly "worded that 
neither view is directly supported by it, and either view is equally 
possible, .and plausible. 

But the Court-fee payable in a suit for redemption is assessed 
on the principal of the mortgage-money and not on the intrinsic 
value of the right involvedJi^'^’ So even where the plaintiff 
claimed in addition to redemption an account from the mortgagee 
of the profits received by him during his possession, the Court-fee 
payable would be the same, namely, on the principal amount 
secured by the mortgage and no ad valorem duty could be claimed 
on the surplus sought to be recovered from the mortgagee! 

The High Court may, from time to time, make rules con- 
sistent with the Transfer of Property Act for carrying out, in 
itself or in the Courts of Civil Judicature, subject to its superin- 
tendence, the provisions contained in the chapter on Mortgages 
and Charges. 

The Court is empowered to give interest on costs at any rate 
not exceeding 6 per cent, per annum, and may direct that cost, 
with or without interest, be paid out of, or charged upon the subject- 
matter of the Interest awarded on costs will be cal- 

culated as from the date of the order unless otherwise directed 1^67) 
If interest upon costs has not been allowed by the decree, it 


(160) Madho Das v. Ramn, 16 A. 286 ; Sudarshan v. Bam Petshad^ 83 A. 97 ; 
followed: in SudarshanY, Bam Per shad, 10 Ind. Om, 40$. 

(161) Dhiraj Singh 7, Baja Bam^ 

{1621 In TBi Madheo Prasad, BO A, '647; Baji 'LalY, Qohard}mn, .Bl. ±.266 \ 
Beierenoe 29 M. 367 ; V. Bam, 37 M. 420. 

(163) S, 7 

(164) Husaui Begum v. Collector of Gatonpur, 4 A.Ia.J, 376, See, also, Gour's 
Traasfat of Proparfcy Aafc, 4th B6., Vol, H, p. 1550. 

(165) S, 104 of the Transfer of Property Aot (IV of 1882), 

(166) S, 35, Civil Procedure Code (Act V of 1908). 

(167) Taylor v. Boe, (1894) 1 Oh. 413. 
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.caBiiot .fee' given inv'e.xecutioni^^'^S unless' by way of compromise 
And; S0j.\wbere .the interest on' costs is not 'allowed by the Privy 
■Council, no interest can be given by any Court in this country 


In some cases the costs are set off against the amount 
.the mortgagee. '71) . ' ■ ■ 


due to Set oii of 

costs against 
mortgage* ' 

. debt. , 


Sec. 3 1 —Partition Suit. 


Costs in partition suits ^General rale -that they are in discretion of Ootirt, 
Costs out of estate. 

Costs up to preliminary decree. 

Costs subsequent to preliminary decree. 

Coats where proceedings were pcoloogad owing to defendant’s false pleas, 
Costs where several defendants join in their dafonce. 


Coats of Hindu widow in suit lor partition among members of joint family, 

Costs, order as to, when allowing amendment of plaint— Con verting suit for posses- 
sion into one for partition. 

Costs— Liability of mortgagee of share of joint property taking benefit of partition, 
Costs, form of order as to—Order for execution, 

CouEt»fees. 


Paetition suits are no exception to the general rule that 

award of costs is always in the discretion of the Court. Thus, in partition 

a suit for partition, the Courli has a discretion to award , costs against Ganarai 

a party who vexatiously raises a contention and fails in it. 

^ ^ they are m 

^ ^ ^ ^ ^igoi=et,ion ol 

(168) Pillai Y. Pillai, M W.R. 193, P.O.] Bhom . Raghubar Singh Y.Bhcm 
Singkid A. .319 j Edge and Son v. Qallan and Son, (1899) W.N, 137. 

{169} Seth Gokul Das Y, Murii, Z G. 60'2, 

(110) Bammony Y. Preni C hand, 5 {426}. 

(171) Wheato7iY, Graham, 24 Beav. 483 ; Cozodry y. Day, b Jar. N.S. 1199; 1 
Gifi« 316 ; Banks Y, WhUioll, l Db G. Sbnd B. 541; v. Jones, I Sim,, N.S. 218. 

BeQ,r hlBo, PaTmamind v, Go&urdhaw, 23 A.' 676— A.W.N. (1906) 198 referring to iVui/a 
Pande Yh Jokhu Tewarij 18 A, 22B. , ' 

Shanmugam Pillai Y ■ Mirakani Rowther, 21 Ind. Gas, 746. Oafehe subjeet- '; 

..matter of this , section see. Poster on Joint Ownership and Partition, 1878! pp. „I60-,; . 

IBB*,: Morgan, and Wurtzbiirg, pp. 240*244; Mew’s Digest, V,oL ,X, Oois. ,356-362 , 

Halsbury’s.'Laws of England, Voi.'XXl, p,p. 86.4-856 ; Daoieirs Chancery PracticeVVth '' 

Ed.,..190i,, VoL il, pp. ,iii9'1121 ; 'Sston on Judgmen'ts and' Orders, 6th Ed., 1901, ■,. 

Vol,.!!, 'pp,. 1881-1891 ; Encyolopse-lia.of.tha Laws of F4ngland, 2nd Ed.,, Heading Parti- 
tion. 'The following further works 'relating to the' , .subject of Partition may .also fee ' 
usefully referred ■ to : Bacon’s Abridgment of the Law, 7th Ed,, 1832. Title “ Co-parGen- 
ers,” ‘®.Jomt tenants.” “and Tanantsin Common.” Parson’s Real Property .'Statutes,,, 

190,2 ;.. Coke. upon Littieton, 19th Ed.,' 1832 ,DaEPs' Yendors and P'urchamrs, 7th Ed. 

1905, pp.' 1135-1156; Lawrence on Sale, uader : the Partition Act, 1863; Walker on 
Partition Act, 2od Ed., 1882 ; White and Tufe’s Equity Gases, 7th Ed., 1897, YoL i, 
pp. 181*223 ; Morgan’s Chancery Act and Orders, 6th Ed., 1886» ' 
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■ 'also,' '.wher^^^^ person '.files,, a plaint,' .lor 

partition 'Boleiy for the, purpose oi inflicting inio.ry upon, his ;|oin^ 
'holders^ the Court will, in the exercise of its discretion, mulct him 
in the entire' costs, 

Where the dispute between the parties in a partition suit is as 
to the custom of the .family: or the ■ property to be divided, or, the 
shares of the several parties, and a decree ' for : partition is ■ ma.de, 
the usual rule is to allow, the costs of all the parties to come out of 
the estate, unless the conduct of a party has been so ob]ectionable, 
as to justify depriving him of the benefit of the ruled^) 

A partition suit is brought frequently for the benefit of all 
the parties to it, and for that reason it would generally be unfair 
to require any one party to pay the costs of the litigation ; but 
that principle does not apply where one party has been .successful 
in a matter, the costs of which are severable from the general 
costs of the suit. In that case, the ordinary principle that the 
successful party is entitled to his costs is applicable, so far as the 
appeals are concerned. ' 

Ordinarily in a suit for partition, pure and simple, the parties 
are to bear their own costs of the suit up to the stage of the 
preliminary decree. But where the defendant contests the right 
of the plaintiff to claim partition, he may be made liable for costs 
unnecessarily incurred by reason of his or her unfounded opposi- 
tion. (5) 

As the plaintiff in a partition suit commences it for his own 
advantage, convenience and security, and as the defendant, as joint 
owner, holds his undivided share always subject to the right of the 
plaintiff to demand partition, the parties must each bear their own 
costs of the suit up to the stage of the preliminary decree, and the 
costs of the partition should be divided between the parties in 
proportion to their respective shares. (^1 


( 2 ) Bhoobtin Mohun Ley v. Denomih Dey, I Hyde, 122. 

' Bom. P.J. 1893, p. 584. . . 

{4| Mohendfockandra GanguU v, Ashuiosh GangiUi, 20 0. T62, 

(5) Baiya Kumar Banerjee ?• Satya Kirpal Banerjee, 10 C.L.J. 503 ( 504)=* 3 
Gas, 24.7 ; reiarrisig to Bhama Boondureev, Jardine Skinner cB Co,, 12 W,B. ISO ; Nawab 
BiUar Mikhmi v. Bhoioani Sakai, :5. 0.D.J,, 642; Porier v. lioa&, 11877) T'Cfc. D. 

(8) Ehetterpal BrUimtno v. Khelal KHsio BhuUacharjees 21 0, 904. (Befewei to 
in Namb Bildar dU Khan v, Bhowani Sakai Singh, 5 O.L.J, 642 « 34 G, 878.) 
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In so far as the costs subsequent to, the/ prelimiaary ; d 
4nd\up' to the 'St of, the final decree are. con.cemed,, . the cost must preliminary 

be borne by the, parties in proportion, to their respective; ' shares.-^.*^! decree. 

When the hearing of a partition suit was prolonged entirely on costs wbere 
account of contentions raised by a defendant in which he failed? 
he, 'was ordered to pay to all parties the costs of hearing on siibse,- ^ ^ 
,,quent,:,days after the first, day. '.S) ..defendanVs 

: Where the defendant contests the right of the plaintiff to claim pleaB. 
partition, he may be made liable for costs unnecessarily incurred by 
reason of his unfounded opposition. (9) 

In this case it was held that the lower Courts ought to have costs whera 

charged the plaintiffs with the costs of one pleader only for ail, 

defendants as their defences were one and the same. (^-9) in their 

■ ■ defence. 

When widows are joined as defendants, on account of their Costs of 
claim to maintenance out of the family estate, in a suit for parti- 
tion by a co-sharer against his co-sharers, they are entitled as their partition 
costs to a percentage only on the amount claimed for maintenance, b^s^of joint 
and not, under S. 2 of Eegulation II of 1827, on the value placed 
on his claim by the plaintiff. If the claim of the widows is decided 
on the merits, the full percentage would be paid, in other cases 
one-fourth only would be paid under S. 7 of Act I of 1846. n i) 

It is not in every suit by a childless Hindu widow for parti- 
tion that it can be taken that the suit is for the benefit of her 
deceased husband. Partition in itself, is in no degree a necessity 
or a benefit to the deceased husband. And if the widow wishes to 
pay the costs of a partition suit which she had brought, by sale of 
the property allotted to her and not merely by sale of her own 
limited interest therein, she must make out a distinct case of neces- 
sity, and must prove that she was driven to sue in order to protect 
herself and her husband’s estate. (^ 2 ) 

In a suit by a brother’s widow against his brothers to re- 
cover his share of joint ancestral property, defendants pleaded 

(7) Moti Lai Ghosh V. Girish Chandra Ghoshy Q Ind . Cm, 109 followmg Dildar 
V, Bhawanit 6 O.L.J. 642 — 0. 878 = 0al. Case Voi. II, p. 1385,^ 

(8) Basir Ali v. Hafts Nasir Ali^ 13 O.W.N. 153 U54). 

(9| 8atya Kmtar Bav&rjee v, Satya Kirpal Bamrjee, 3 lod. Gas. 247 (248) = 10 G. 

L.J. 503 (referriog to Porter Lopes, 7 Ob* D. 368, 367). 

(10) Nund Coomar Baee v. Badhamth Edeet 5 Sud. Bt?w. Adaw. Bep. Bengal 
(1849) 418=10 Ind, Dec- Old Sarie?, p. 963, 

(11) Eamohandva Parashram v. BhaguMiiBom, P, J. 1895, p. 322, 

(19) Kistokaminy Dossee v. Mirtoonjoy DuU, 11 B,L*R. App, 35, 
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separatioD,' self “acquisition, &g. ■ iJeM that, in the absence of some 
written record made of the terms of the separation at the time, 
the plea of separation was most improbable .; and that, considering 
there was a certain nucleus of ancestral property from which a 
heginiiing might have been made, while, on the other hand, there 
was no evidence of self-acquisition by the defendants, the only 
inferenee was that the property had been acquired from the ances- 
tral funds. Although the widow was unable to satisfy the Judge 
below as to each item of property for which she sued, and did not 
obtain a decree for the full amount claimed, yet she was held 
entitled to recover the whole of.the costs incurred by her in a suit 
into which she had been forced by the defendants for the recovery 
of her property. 


Costs, oEdsr 

as to when 

allowing 

amendment 

ofplamt— 

CoavsEting 

snit for 

possession 

into one for 

partition, 

Oosts^ 
Liability ef 
mortgagee of 
share of 
joint 
property 
taking 
benefit of 
partition. 


Where the mortgagee brought a suit for possession at first, he 
was permitted at the hearing to amend his plaint so as to make it 
a suit for partition, on condition of his paying the costs , of the 
defendants.li^) 


A mortgagee of a share of joint property who obtains the 
benefit of a partition of the property effected in a partition' suit, and, 
accepts and approves of it as part of his title, is liable in respect of 
a proportionate share of the charge for costs of the partition, 
created by the Court under an express provision of the Civil Pro- 
cedure Code, even though he was not formally a party to the 
partition suit.P^l 


(13) Shib Pershad Chuelm butty v. Gunga Monee Dsfeae, 16 ,W.E. 291 als p. 292. 
His, Lordship Jachsou, J , said in febe course of the judgment Lastly, . it is said that 
tlaa Judge was wrong in giving 'the plaiotiS a decree for her full costs when , the whole 
amount of the olaim was not' decreed. Looking to the whole of the, ciroumatsnoes of 
the case, W 0 think that' the Judge was right to give the plaintifi her costs., ' There, 
seems to be no doubt upon the evidence that the plaintifi, who,, as a widow, is entitled 
to look to these defendants to support her and maintain her, ,has been turned out , of 
her house and deprived of her share in the property by them ;■ and even though she has 
not been able, to satisfy the Judge as to each item of property for which she sued, it is 
right that she should recover the whole ol the costs which she' has incurred, in ,a soil,', 
into whioh she was forced by the defendants for the recovery of her property .” , ,' P^r 
Jaclmn, J, SUbPershad Chuckerbutty Gunga Monee Debeei 16 W.B, 291 at p. 293. 

(14) Krishna ji Lakshman Bajvade v, Sitaram Murarrav Jahkii 5 B. 496, referred 
to in Tapiram v. Sadu^ 21 B. 570. 


(15) Khetterpal SHtimino v, Khelal Kristo BhuitacharjeQ^ 21 0. 904. 8. 222 of the 
Civ. Pro. Oode (Act XIY of 1882) is of special value in partition suits to which it is 
generally applied. {lbid>} 



X.] 


COSTS IH ■ SPEGIAIi OASES- 


613 


Where one of the parties to a partition suit bears' all the costs 
of 'the pro'ceedings subsequent to decree,- and the other parties make to— Order foe. 
default in payment to him of their respective shares of the -costSj 
he is not entitled to embody in his order against them for payment 
an order for execution. He must first obtain an order for payment, 
and, if payment be not obtained, application for execution may be 
made.^^,^) 

Where there was a. dispute between the parties as to what Oourt^ fees, 
constituted the joint family properties, and the title of the plaint- 
iff’s share in many of the properties included in the plaint was , 
denied by the defendant, it was ruled on appeal to the High Court 
that the suit was maintainable upon payment of a Court-fee of 
Es. 10. It was, also pointed out that for the purposes of the stamp 
duty,, the cause of action alleged in the plaint and that alone, must 
be looked at. The appellate Court, however, differed in opinion as 
regards the question of costs. 07) 


Sec. 32— Partnership and Company Law. 


Costs in pari, riership suits, general rule as to. 

Costs where one partner sues in tbe name of the firm. 

Costs when partnership dissolved on ground of insanity. 

Costs ordered to be paid by a partner — What is suffioient payment. 

Costs of petition for winding np of company by Court. 

Coat of voluntary winding up of company. 

Costs of winding up, pov/er of Court to make provision for— Praotioe regarding 
the same. 

Costs of petitioner. 

Costs of preliminary inquiry. 

Costs where several petitions are presented for winding up of same company. 

Costs of petition that is heard— English Law and practice. 

Costs of petition presented in bad faith. 

Costs of second petition. ' 

Costs OB withdrawal of petition, 

Costs, how affected by discharge of winding up order. 

Oosts ol provisional liquidator. 

Costs, when liquidator personally liable for. 

Costs of liq.uida,tor, when paid out of estate. 



{ 16 } Brojolall Sen V. Mohendro Nath Sen^ IB Q, 199. 

1,17) MohmdfQ Chandra QmguU v. Askutoeh Gangulh 20 C* 762 approved of in 
Bidhaia Boy y, Earn Ghariira Bo|/, 6 O.L.J. 651 = 12 G.W.H. , 37« M.L.T. 33; 
referred to in Sripati v. Bhridhar, lb C.P.L.E, 120 and not followed in a Beferenoe 
under Court Ebes,, Act,, ,8* ,'5,-,4 'M.L, J. 110., 
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: . Costs 0 

' . ' ■ Costs of petitioDcr, set off as to. 

, V, ' , Costs of petilioaer—A charge on estate. 

OostSs prlodfey of, when sapervlsion order is made. 

■ ' Costs incase of appeal against order on winding np petition. 

' 'Costs of petition lor compromise between company and its creditors.. 

Costs of application for staying action. ' ■ 

' Costs of rectification of register of members under the Companies Act. 

Costa ol application for removal of name from the list of contributories. 

Coats and expenses inoorred before inoorporatioc. 

Example:— (i) Costs of preparing memorandum and articles of association. 

Costs of solicitor incurred before incorporation. 

Costs of witness attending by counsel. 

Costs, security for, from company. 

Cost in Undbe Ordinary circumstances, the costs of a partnership suit 

partnership ghould be paid out of the assets of the partnership, or, in default of 
suits, general , . . , , . . , 

rule as to. assets, by the partners m proportion to their respecti’ve shares, 
unless any partner denies the fact of a partnership, or opposes 
obstacles to the taking of the accounts, and so renders a suit 
necessary, when he is usually made to pay the costs up to the 
hearing. 


(i) Bam Ghmder Shaha v. M. 0. Baniya, 7 G. 428=9 O.L.B. 157; Pontifex, , 
said in the course of the judgment ; We had some little doubt at first as to how we 
should deal with the costs of the suit up to this hearing. It is true that the plaint is 
not vary artistically framed, but it is also clear that the defendants, by their written 
statement, asked that an account should be taken and claimed that, upon the taking 
of such account they would be entitled to a balance; but so far, as we can see, it 
appears to us that the defendants have really thrown every obstacle they could 
In the way of the plaintiffs having this account taken. In the examination of 
the principal defendant himself, a question in cross-examination was put by the 
plaintiffs— -a very pertinent question as it seems to us— with respect to property alleged 
to be now belonging to this partnership, w., “which ol the talooks was purchased 
with joint funds?” That question was objected to by the defendants and was 
disallowed. Under ordinary circumstances, the costs of a partnership suit should be 
paid out ol the assets of the partnership, or in default of assets, by the partners in 
proportion to their respeofeiva shares in the partnership business. But when one ol 
the partners either denies the fact of a partnership, or opposes obstacles to the taking 
of the accounts, and so renders a suit necessary it is usual to make such partner pay 
the costs up to the hearing. However, under the circumstances ol this case we think 
that the costs of the proceedings up to this time must be dealt with as costs are 
ordinarily dealt with in a partnership suit : accordingly we leave them to be dealt with 
by the District -Judge, and we make no other order concerning costs.” Bam Chmder 
Bhaha v. Manieh GJmndsr Baniya, 7 0. 428 at pp, 433, 434 = 9 C. L, E, 157, On the 
subject-matter of this section, see Topham’s Company Law, 2nd Bdn., 1908, pp. 168 and 
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In snits for an account of partnership dealings. and : transac-. 
■tiGns^,;^ is to' give no costs up to, the "hearing ; nor 

will: this rule be departed from except- in cases of gro'ss misconduct 
on- the part of the de'^^^ 

really instituted to' try some disputed 
rights the unsuccessful litigant will be ordered to pay the costs up 
to-the. hearing of the canse.(^) 

The costs of taking the accounts directed at the hearing are 
usually defrayed out of the partnership assets^ and^ if necessarjj by 
a contribution between the partners, 

Where, in a suit to recover a sum of money on a hathchitta 
against several partners, some of them denied the partnership and 
the liability, others admitting both, and the Court found in favour 
of the plaintiff, those defendants that disputed the liability and the 
partnership were ordered to pay the costs of the other defendants.1^1 

218 ; SimonsoD oo Debentara and Dabeutiura Siiook, 4feh Eda., 1913 j pp. 270-274 ; and 
663i 564 ; Notes on the English Companies Consolidation Act {19081 by L. Wotfehingtoo, 
Evans and Cooper, 1909, pp. 14, 152, 167, 177, 200, 228, 236, 273; Company Law and 
Pceoedeots by Arthur Stiebei, 1912, pp. 1008 — 1020; Law and Praotioa on the Compa- 
nies Act by Sir Henry Burton Buokley, 8th Ed. 1902, pp. 289-293;314-3l7, 340-341, etc,; 
Palmer’s Company Precedents, 9sh Ed., 1904, Vol. I, p. 1266-1259 ; Yol. II, pp, 650- 
666; Yearly Practice and Annual Practice Notes under 0. LXV; Annual County Court 
Practice; Hand book on the Formation, Management and Winding up of Joint Stock 
Companies, by Gore Browne and Jordon, 30tb Ed, 1909, pp, 457-460 ; Emden’s Wind- 
ing up of Companies and Reconstsuotion, 7th Ed., pp, 137, 138 ; 273—276; 281— 283 ; 569 
— 571 ; Indian Companies Act, Yilof 1913, annotated by Mr. Kasturi Ranga Iyengar in 
the Lawyer’s Companion Series, 1915, pp. 520, 521 ; 584— 686 ; 777—779 ; etc., Ghand’s 
Law of Costs, p. 108 ; Morgan and Wurtzburg on the Law of Costs, pp. 244, 245, 265- 
281, 387, 559 ; Daniell’s Chancery Practice, 7tb Edn., 1901, Vol. II, pp, 1266-1269; 
Setoo on Judgments and Orders, 6th Ed., 1901, Vol. HI, p, 2183; Mew’s Digest, Voi, III, 
heading ‘ Company’ Cols, 1694.1700. 1759, 1976-1980, 1994-2003, Vol. X. heading 
‘Partnership’ Cols. 483-485, 607 ; Haisbury’s Laws of England, Vol, V, heading 
‘Companies', pp. 434 ; 623—527 ; 664—667, Vol. X, heading ‘ Partnership p. 410 ; 
Lindiey on Partnership, 3rdEdn. Vol. I, pp. 237, 297, 298, 515, 621 ; Vol. II, pp. 1298* 
IBOi; 1481-“- 1486, The following further works relating to Companies and Partnership 
may also be usefully referred to; Lindiey on Companies ; Chadwick Healey’s Joint 
Stock Companies ; Palmer’s Winding up of Companies ; Manson’s Law of Trading and 
other Companies, 2nd Ed.; Thuring, Joint Stock Companies, 6th Ed, | Brice on Ultra 
Vises ; Husrell and Hyde on Directors, 4th Ed.; Hamilton’s Manual of Company Law ; 
'2iid' Edition, 

(2) See Eawhins v. Fanons, 8 Jur. N. B, 462 ; PafsOMS v. Sunward, 4, D.G-F. & J. 

(3) Warner v. SmUh, 9 Jur. 169, See as to mutual companies, Haruy ?, Beckwith^ 
10 Jur. N.S. 677, 

(4) Lindiey on Partnership, 3rd Ed., Vol. II, p. 1031. 

(5) Juggut Okmder Boy v, Eoop Ohand Bhaw^ 6 0, 811. 
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partner died. The plaintiff, as Administrator-general and 
administrator of his estate, got a decree against the other partners 
the profits of the partnership. The decree 
provided that the costs of all parties should be paid out of the assets 
of the partnership funds and that, in case the partnership assets 
should be insufficient to meet the plaintiff’s costs, the same shouid 
be recovered by the plaintiff from the estate of H. After accounts 
taken, it was found that there were no partnership, assets available 
for payment of costs. The plaintiff claimed them out of H’s estate 
in the hands of his son. The latter objected that he was no party 
to the decree, and that the decree so far as it gave costs against the 
estate of H was altogether tdtra vires and bad. ffeM, that the 
Court had no jurisdiction to order H’s son to pay these monies. 
The effect of the closing clause of the decree was a direction or 
expression of opinion which was not conclusive against the person 
interested in disputing it, who is of right entitled to an opportunity 
of being heard.(6) 

Costs where A partner may sue in the name of himself and co-partners, 
one partner ^jtiiout their consent ; but if he sues against their consent, he 

nameof tlie must indemnify them against the costs so, one partner may 
fiem, defend an action brought against the firm, indemnifying the firm 
against the consequences of so doing, if he acts against the will of 
the other partnersJ^) 


Costs when 
partnership 
dissolved on 
ground of 
insanity. 


When the Court dissolves a partnership on the ground of 
insanity, it directs the costs to be paid out of the partnership 
assets. (^0) 


ordered If in an action costs are ordered to be paid to one partner, pay- 

apartLr— ment to another partner is not sufficient. 

What is 
sufficient ■ 


payment. 


Costs of . , ' 
petition for 
winding up 
O'! oompany 
hy Court. 


S. 170 of the Indian Companies Act (VII of 191.3) enacts that 
“ On hearing the petition for winding-up by Court, the Court may 


{6} William Loudon-^* KhataoUowjiil^ B, 

(7) Whiiehmd'^, Euglm^^Qt* 318. 

':{S}':WMtehedd v. ■ Eughes, 2 Os. & 'M. 318 ; Xiindley on Partnership, 3cd Bd, Yol. 1, 
p. 297. 

(9) Goodman v. De Beauvoir, 12 Jur, 989 and 1037* 

(10) Jonm V. Welch, 1 K, & 765 ; Bindley on Partnership, 3rdKd» VoM, p. 237# 

(11) Showier v. Btoahes, 2 Dowl# & B.. 3 ; Bindley on Pastoership, 3sd Ed., VoL 
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liismiss it A¥itii or without ’.costs, .or adjourn the hearing coiid'itioo- 

ally, or uncoriditionally, or make any interim oxdiei or any other orcle.r 

that it deems just, but the Court shall not refuse to make a windihg- 

up order /on the grouD.d only that the assets of' the company have _ 

been mortgaged to. an amount equal to or in excess of those assets, ' 

or that the company has no assets. Where the petition, is presented ; 

on' the ground of default in filing the statutory report or in holding 

the statutory meeting, the Court may order the costs to be paid by 

any persons, who, in the opinion of the Court,' are responsible for 

the default. (^2) 

Asa general rule, costs of winding-up must be borne ip 
proportion to the members’ interest in the assets or liability to 
the debts of the association. 

.. In an insurance company whose policies provide that to the 
policy-holder the funds of the company shall alone be liable, and 
no share-holder shall be liable beyond the amount of his shares, the 
costs of winding-up must be borne by the share-holders, and not 
paid out of the funds of the company. For the contract with 
the policy-holder is, that the funds of the company remaining un- 
disposed of at the time of enforcing the agreement/that is, at the 
date of winding-up, and inapplicable to prior claims, shall be liable 
to him. Costs of realization, such as costs of sale, must be deduct^ 
ed ; but costs of enforcing payment of calls and the like, that is, all 
general costs of winding-up, must be borne by the share-holders.(is) 

All costs, charges and expenses properly incurred in the Costs o 
voluntary windiDg-up of a company including the of 

the liquidator, would be payable out of the assets of the company inQompaay. i 
priority to all other claims at the date of the winding-up. h6) 

(12) Oompanies Act (VII of 1913), 8. 170. 

(13) Pre&ce and Emn'B case, 2 D, M. & O. Wli) London Marine Insurance 
Association^ Q "Eq, 176. 

(14) Professional Life Assurance Company, 3 Eq, 668 ; 3 Gb, 167 ; Lethbridge v« 

. Ai^ams, 13 Eq. 547. 

{lb) Agriculturist Cattle Insurance Go>, Official Manager i 10 Ch, 1. 

(16) Act ‘VII of 1913 (Indian Companies), S. 218, The aspressioa ** all other claims ” 
in S. 218 of the Indian Companies Act cited swpm means all other oiaims esisting at the 
date of winding-np and does not include debts and liabilities incurred by the liquidator 
in the winding-up on behalf of the estate. See notes to S. 193 of the Indian Compa- 
nies Act VII of 1913 by Mr, Kasturi Kanga Iyengar, in the Lawyer's Companion Series. 

If the liquidator, i.e., the estate in liquidation incurs obligations, these come first, e..g,, 
costs which a liquidator has been ordered to pay out of the assets are entitled to priority 
over costs of the winding-up ; and both will have priority over all other oiaims, being 
78 
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wlndiug lip, 


The liquidator ' is not personally liable to his solicitor for the 
costs, of winding-up whether 'the liquidation i? compulsory or 
voluntaryJ^*?) 


Power of The Court may, in the event of the assets being insufficient' to 

make' ' -satisfy the liabilities, make an order as to the payment out of the 

assets of the costs, charges and expenses incurred in the winding-iip 

regaraiug febe in such' order of priority as the Court thinks justJ^S) 
same. 

In the absence of any special agreement, the costs of winding- 
up are generally to be paid out of the assets in the following order, 

(1) The costs of the petition for winding-up are to be paid first. 

(2) Next, the costs of realization of assets, (3) Next, the costs 
ordered to be paid by the liquidator, or out of the assets to a successful 
litigant in a suit brought or defended by the liquidator. (4) Next 
the general costs of the winding-up, and (5) lastly, the remuneration 

to the liquidator. 


The costs payable by the liquidator out of the assets to a 
successful litigant are prima facie to be paid immediately in full in 


claims at the date of the winding-up. Borne Invesimenl Society y 14 Oh. D. 167 ; Domi- 
nion of Canada Plumbago Co,, 27 Oh. D. 33 ; London Metallurgical Co , (1896) 1 Ch. 758. 
If the company’s property is subjeot to mortgage it is only the equity of redemption that 
forms the assets ; hence, costs, expenses and charges incurred in the winding-up cannot, 
except in so far as they have been incurred for the benefit of the mortgagees, be paid 
in priority to the mortgage-debt. BegenPs Canal Iron Works Co., E^P. Qrissely 3 Gh. 
D. 411 ; see, also, .dwstriaw Priw^iwgf t7?iion, (1896) *2Ch, 891. Thus, if the liquidator 
realizes in the winding-up company’s property which is subject to incumbrances, he is 
entitled to retain out of the fund the costs of realization, and any ithir costs he may 
have incurred in preserving the property, in priority to the debt due under the incum- 
brance?, but the other costs of the winding-up including the costs of the winding up 
petition, not being incurred for the benefit of the incumbrancers, are to be postponed 
to their claims. {Ibid,} 

(17) See Trueman's Estate^ 14 Eq 278 ; Anglo Moravian Co , E.P,- WatkiUt 1 Gh. 
B. 130 ; Dominion of Canada Plumbago Co,j 27 Oh, D. 33. 


(18) Act Til of 1913 (Indian Companies), S. 193- S, 218 of the Act which has been 
cited above, provides that costs, charges and expenses incurred in the winding-up 
Including the remuneration of liquidator shall be payable in priority to all other claims, 
Although this section does not expressly enact as does S. 218 of the Act that the costs 
and expenses of winding-up shall be paid in priority to ail other claims, the principle 
of that S. (218) applies to all oases. The absence of an express provision for 
payment of the costs of compulsory winding up in priority to other claims is due to 
the fact that it is presumed that no direction is required to the Court to do that which 
the justice of the case ri quires, and the Court will see that in the first instance the 
costs of winding up would be paid. Boo Per Lord Cairns in Webb v, WMffin, L. R, 

(19) See Emden's Winding-up of Oompames, 8th Ed,, pp. 276 and 277, 
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priority to the general costs of liquidation. Bat, if the liquidator 
shows that other persons have a prior right to or are entitled pari 
passu with the successful litigant, payment will not' be ordered 
without providing for the other claims. The burden of proving, 
that immediate payment cannot be made is- on the liquidatorJ^^l 
A liquidator ordered to pay the costs with liberty to pay him- 
self out of the estate is entitled to the same priority. ^21) 

When there are several claimants for costs, the date of the 
order gives na priority ; but payment will not be postponed indefi- 
nitely till all the claims have come in. ( 22 ) 

The liquidator is not entitled to be paid out of the assets for 
his remuneration, until all the . costs of the winding-up including 
the bill of costs of any solicitor employed by him, and the costs of 
any provisional liquidator properly appointed, have been paid in 
full.(23) 

If the liquidator has paid any costs out of his pocket, he is 
entitled to be repaid pari passu with the costs similarly paid by the 

solicitor, (24) 

The liquidator’s claim for remuneration cannot interfere with 
the rights of secured creditors. ‘25) 

As has already been noted, where the liquidator realizes m 
the winding up property that is subject to incumbrances, the 
liquidator’s costs, expenses and charges of realization and preserva- 
tion are to be paid out of the fund first, the principal and interest 
due to incumbrancers will then be paid in priority to any costs 
which were not incurred for their benefit. ^26) 

(20) London Metallurgical Co>^ (1896) 1 Ch. 768. See also Be Pacific Coast 
Syndicate Ltd., (1913) 2 Oh. 26; Palmec’s Gompaoy Precedents, 11th Ed,, pp. 743- ‘54, 9. 

(21) Dominion of Canada Plumbago Go., In re. 27 Ch. D. 33. 

(22) London Metallurgical Co , (1895) 1 Oh. 768. 

(23) Be Massey, 9 Eq. 367 ; Be Trueman's Estate^ 14 Eq. 278 ; E.P. Perciml, 6 
Eq. 619 ; Webb v. Whiffin, L.R. 5 H.L. 711. 

(21) Be Massey, 9 Eq. 867, 

(26) Lloyd V. Lloyd {Divid) S Go., 6 Oh. D, 339; Hohoyd v. Marshall, (1862) 
10 H.L. Oas. 191 ; Be Oriental Hotels Co,, (1871) L R. 12 Eq. 126, 133 ; Be Anglo 
Austriafi Prmting and Publishing Union, Brabourne v. Some, (1896) 2 Oh. 891. See, 
further, Re National Provincial Insurance Corporation, Lid., Cooper v. The Corpora- 
tion, (1912) 56 So). Jo. 290. 

(26) See Brabourne Anglo Austrian Printing Co., (1895) 2 Oh. 891. See, also, 
Marine Mansions Co,, 4 Eq. 601 ; Regent's Canal Iron Wcrks Go., E.P. Qrissell, 3 Ch. 
D. 411 ; Perry v. Oriental Hotels Go., 12 Eq. 126; Latham v. Greenwich Ferry, (1895) 
W.H. 77. 



620 


LAW OB' COSTS IN BEITISH INDIA. 


[Chap. 


Costs of 
petitioaer. 


^ .The liquidator’s costs-of preserving the property are, as between 
the incombrancers and the company, to be paid by the latter, but 
the liquidator is entitled to he indemnified out of the fond against 
any costs of preservation which may not be paid out of the company’s 
assetsJ‘^7) he is not entitled to be indemnified out of the fund 

against costs not incurred for -the benefit of the incumbrancers, such 
as the costs of carrying on the company’s biisinessd^®) 

Where part of the assets were severed from the rest to' answer 
the claims' of a creditor, upon which claim there were many in- 
cumbrances, and then a petition for payment out of Court was 
presented and served upon the liquidators, they were held entitled 
to be paid out of the fund their costs of appearing on the petition, 
but not their costs, charges and expenses of investigating the claims, 
or of an abortive attempt at an arrangementJ^S) 

The assets will, as a general rule, be rateably distributed 
amongst, the different solicitors, in payment of their costs. Where 
the liquidator changes his solicitor in the winding-up, and the assets 
are not sufficient to pay the whole costs, the different solicitors will, 
as a general rule, be paid rateably so far as the assets will extend. 

A liquidator is not personally liable to his solicitor for the 
costs of the winding-up whether the liquidation is compulsory or 

voluntary. 

If a petition for winding np of a company is successful, the 
petitioner’s costs are a first charge on the estate and must be paid 
in full in priority to any costs of the liquidator. (32) 

The costs are to be paid to him without any set-off* being made 
against calls that may be payable by him as a contributory. (33) But 
the costs are to be paid only out of the assets of the company ; the 
petitioner is not, as between himself and debenture-holders, entitled 
to be paid out of assets available for the latter.(34| 

(27) See Brabouyne v. Anglo Austrian Printing Go , (1895) 2 Ch. 89U See, also, 
Marme Mansions Co., 4 Eq, 601 ; Regenfs Canal Iron Works Co., E. P. QrmM^ 3 Cla. 
B, 411; Pen^ v. Oriental Hotels Co,, 12 Eq. 126 ; Latham s, Greemukh Ferrf, (1896) 
W.N. 77, 

(28) See Omgrod c£' Co., (1890) W.N. 217. 

(29) Bonelhk Eleciric Telegraph Co.^ Cook's claintt 18 Eq. 656. 

{30} Atidley Hall Cotton Spinning Co., 6 Eq, 245. 

(Si) A.nglo Moravian Co., E, P, Watkin, 1 Ch. D. 130 ; Dominion of Canada 
Plumbago Co,, 27 Cb. B. 33; Re Trueman's Estate, 14 Eq. 278. 

(32) AudUy Hall Cotton Spinning Co., 2^^. 

(33) General Exchange Bank, 4Eq, 138; see, also, Eguestrian Buildings Co,, 

(34) Neiv York Exchange, 1 Oh. 
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■ If a creditor proceeds to bring his petition to hearing after an 
offer made to him to pay or secure his debts and costsj be will not ' 
be given costs incurred after the offer. After all the fundamen- 
tal principle as to costs remains that they are in the discretion of' 
the Court and cannot be claimed as a -matter of right. Thus, costs 
may be refused if a creditor has appeared only to ask costs, or where :: ■ 

the- interests of the parties claiming costs are not affected or v^here 
their separate appearance is unnecessary. (36) 

' If the petition is contested on some preliminary grounds as to cosis of 
which an inquiry is directed, and the result of the inquiry shows 
that the petitioner was correct, the costs of ' the inquiry must be 
borne by those whose opposition was the cause of the inquiry 

There is nothing to prevent the presentation of several peti- Oosiss where 
tions by several persons; and as no person can prevent the with- 
drawal of a petition presented by another person, and as petitions are pceseated dor 
frequently presented in order that they may be withdrawn or pressed o/sSe^oom- 
on as may be afterwards found convenient, it has become common 
for several persons to present several petitions to wind up the same 
company. This practice, however, is discouraged as much as 
possible by the Courts; and persons who, without some special justifi- 
cation, present petitions after they know that a petition has been 
presented already, run great risk of having to pay the costs incurred 
by themselves, if not also the costs of the persons they have 

served.:(33) 

Where, however, the first petition is presented by persons in 
the interest of the company and is of a suspicious character, a 

second petition is considered jastifiable.(39) 

Where there are several justifiable petitions and a winding-up 
order is made, one order is usually made on all the petitions, and 

the costs of them all are paid by the companyd^o) 


(35) See Times Li/e, do, Go., 9 Eq. 382 ; Imperial Guardian Bocieiy, 9 Bq. 447. 
(B6) HuU and County Bank, IQ Gh. D I \ Walkhan United Mines, (1882) 

Garter' Motel Oo , 42 L.J. Oh. 374 ; City Glass Co*. (1874) W.N. 
116 ; Griterion Gold Mining Go., 41 Oh. D. 146 ; District Bank of London, 35 Oh. D. 
576 ; see, also, 8. 85, Oiv. Pro. Code (Aot V of 1908). 

: .i^yBe Boswoflhm Mining Go., 26 L.J. Gh..„6i2, 

(38) See, on this subjeot, Ex parte Turner, 3 DeG. & S, 127 *, Times Fire Ins., 
.Go.,: 3G,:;B6a?, 'h96r^ . 

(39) Humber Iron Works Co,, 2 Eq. ;15 ; Commercial Discount Go., I N,B. 416. 

(40) {Ibid), Ex parte Walker, I DeG. & Sm, 585, 



623: ; LAW OF COSTS in BEITISH INDIA, [OHAP, 

a. case oneset of costs is nsually allowed to the unserved 
cieditors and one to the nnserved contributories appearing' and 
supportiDg, the petitions. Each, however, of, several petitions must 
be dealt with on its own meritsd^b 

Costs of - The practice of the English Courts is that if the petitioner 
is heard— ' sacoeeds, the petitioner and the Company will get their costs out of 
and the contributories and , the creditors who: support 
the petition will also get one set of costs each between them. If the 
petition fails the usual order is that the petitioner pays the costs of 
company opposing, and also two sets of costs, one to the opposing 
creditors, and one to the opposing contributories. 1^2) 

These rules are not inflexible; still, they have been adopted in 
England for many years, and apply whether the petitioner is a 

creditor or contributory. (^3) 

Secured creditors can get their costs, though they do not elect 
to give up their security.l^^) 

Creditors or contributories who support the successful party will 
not be allowed to share the costs if they are represented by the 
same solicitor as the party whom they support. 
get their costs if they have not given notice of their intention to 
appear as required by the rules, and have not stated therein whether 
they support- or oppose any, and if any, what order. (^6) 

If a petition hona fide presented by a creditor or contributory 
is dismissed at the instance of a majority of share-holders who 
desire to continue the business, the dismissal may be without 
costs. (^7) But in such a case the petitioner also will not be given 
his costs.C^S) 


(41) European Banking Co., 2 Eq. 521 ; Lindley on Parlinership, 3rd Ed,, YoK II, 
p, 1300. 

(42} See E,P, Baylie, 2 Eq 521 ; New Gas Co,, 5 Ch. D. 703 ; Anglo Egyptian 
Navigation Co,, 8 Eq. 660 ; E,P, Nunneley, 39 L.J. Oh ; 297 ; Madras Ooffmi 17 W.E, 
643 lEng.) ; General Exchange Bank^ 14 L.T, 682 ; Hop and Mali Exchange Co., (1866) 
W.N.292. 

(43) See Albion Bank, (1866) W.H. 388 : Anglo Egyptian Co., 8 Eq. 660 ; New Gas ' 
Co,, 5 Ch. D. 703 and other oases cited in Emden's Winding-up of Compames, 8th Ed., 
p, 269. See, also, Buckley, OthEd., p. 244. 

(44) Garmathan Coal Co., (1876) W.N. 243==*45 L.J. Ch. 200. 

(45) Brighton Marine Palace, (1897) W.N. 12 ; Iho Investment Trust, (1904) 1 Ch. 26. 

(46) See Buckley, 9th Ed,, p. 344* 

(47) Great Northern Copper Mining Co,, 14 W.B. 706 (Eng.); Eoobury Bridge Coal 

(48) Tyneside Buildings Society, (tSSS) W,N* 148, 
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If a creditor,' after an offer made to secure or pay his debt aod 
costs, proceeds with his petition to a hearing, he will not be given 
costs incurred after such offer, or will be ordered tO' pay all the 
costs of the petition incurred since the offer was refused.C^^i' 

An injunction may be granted to restrain directors from pay- 
ing themselves out of the assets,- costs of a , petition presented by 
■themselves, but opposed by a number of the share-holders and 
a minority of the- directorsh^Q) 

If a person against whom the petitioner has made a personal 
charge appears and successfully refutes the charge, the costs of that 
person must be paid by the petitioner.!^ b 


A petition for winding up of company presented in bad faith Costs o! 
will be dismissed with costs.(52) pmeXa in 

Thus where certain creditors, whose petition for winding-up 
was dismissed with costs, induced a share-holder to present a peti- 
tion for the purpose of annoying the company, the petition of the 
share-holder was dismissed on the ground that it was presented in 
hadfaithS^^) 


A creditor who presents a second petition knowing that a peti- Costs of 
tion has already been presented, runs the risk of having to pay thep®^?^^^ 
costs, even though the first petition was presented by the com- 
panyjs^l 


(49) See Baokley, 9tli Ed., pp. 345, 346. 

{^0) Smith 'V, Duke of MancMstertM Oh, J), Qll, 

(51) Eumber Iron Works Oo., 2 Eg. 15 ; Anglo Oreek Steam Go., 2 Eg. 1. See, also. 
Re Bamford Ltd., (1910) 1 390. 

(52) Be Metropolitan Saloon Omnibus Co., E,P. Hawkins, (1859) 29 L J, Oh. 830 
= 5 Jur. (N.B.) 922. S. 166 of the Companies Act provides for a petition for the winding 
up of company. It runs as follows:— An applioation to the Court for the winding up 
of a company shall be by petition presented, subject to the provisions of this seotion, 
either by the company or by any creditor or creditors, inoiuding any contiugent or pros- 
pective creditor or creditors, contributory or contributories or by all or any of those 
patties, together or separately ; provided that— etc,, etc. 

(53) (Ibid,) As to the liability of a person who presents a petition maliciously, and 
as to the jurisdiction of the Court to restrain the presentation of such petitions, see 
notes under S. 163 of the Indian Companies Act VII of 1913. 

(64) See Accidental and Marine Insurance Co., E.P, Rasch, SQ LJ, Oh. 

L.T. ns ; Joint Stock Goal Go., 8 Eg. 146 ; Empire Assurance Corporation, 16 L.T. 
341 ; Brooked Oo., (1888) W.N. 2i3 ; Building Societies Trusty 44 Ch. D. 140; Standard 
Cement Oo,, (1890) W.M. 91, cited in Buckley, 9bh Ed., p. 324. 
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But if the second petitioner alleges and p:ro7es' Iraiid affecting 
the first petit,ioe, the first petition will be dismissed and the^ second 

petition will become the firstd^S). 

If a creditor j who is in earnest about winding up^ finds that a 
petition has been already presented but suspects frauds before he 
presents a second petition, should write to the first petitioner 
requiring to know before a certain day whether or not he is going 
hona fide to press for an . order , and stating that in default of a 
■satisfactory answer he should present another petition, (56i 

Where a second petition is presented in ignorance of the first, 
the petitioner will have costs up to the time -he, becomes 'aware of 
the' existence of the first ■petitipnd^'^.l He will not ' be' given the 
subsequent costs unless he has good reason to . believe that the 
■first petition was presented in bad faith. 

■ ;, : The . costs .w.hich a, petitioner will be required to pay .on the 
withdrawal of his petition before hearing will include' the costs of: 
all the creditors and. contributories who appear whether, they appear 
to support or to oppose the petition, for the Court has in such a 
ease 'iio means ■ of judging .whether the "persons,',' who appear to 
support or persons appearing to oppose are in the rightd^Q) 


(65) See Buckley, 9iib Ed., p. 825. Also Norton Iron CO', (1877) W,N. 223 = 47 L 
J, .Ob, 9 ; 44' Oh., D. 140, ■ ; 

(56) See per Jessel, M.B* in the Norton Iron Co., (1877) W.N, 223 = 47 L J, (Oh,) 9. 

(67) General Financial Bank, 20' Cb-. Dlv. 276 ; Building Societies ■ Trust, ,44 Qh. 
D. 140; Sheringham Demlopnunt Co.% (iS93) W N. 5. 

. ■. , ,(68), General Financial Bank, ^0 Oh. Div. 276.; Building Societies Trust, 44 0b; 
',.'D,, 140.; Sheringham Development Go., {1893') W.N. 6, See, Buckley, 9tb Ed., p. 326, 
Tba mere adverUsemeufe o,f the first petition does not necessarily .. raise a ■presumption of 
notice." {Marrin Bank Co., 38 L.T, HO), Thus where a first petition that was ad?er- 
tised was adjourned 'siw die on coming for bearing, and six mo.nths. afterwards a cre- 
ditor in ignoran.oe of its existence presented a second petition bS ' waa^ held 'entitled ■!© 
costs (Idid). Where two petitions were presented, ona by paid-up sbare^ho.Mer, and 
the other, by .share-holders who bad only paid a deposit, .one order was made on, both the 
petitions and the conduct of the winding-up given to the paid up share-holder. Con-, 
stantinople and Alexandria Boiel Co^ 33 W.B. iBtg,) BH ; English Berlin Great 
Market, ete.i 39 V7.E. 793 (Bog.). On the death of a petitioner before the hearing, his 
personal legal representative can obtain an order to carry on. th.e petition, iDymmr 
Collieries Go,, W.N. {IBIS}, m,) . 

(59) See Nacupai Gold Mining Co., 28 Ob. D. 65 ; Patent Cocoa Fibre Co., 1 Cb. 
D. 617 ; British Electric Street Tramways, (1903) 1 Cb. 725 ; North Brasilian Sugar 
Factories, (1877) W.N. 3=56 L.T, 229, Buckley says that the reasons lor a contrary 
decision, Jahlochkoff Electric Light Co., (1883) W.N. 189 = 49 L.T. 566=32: W,B, 168 
(Bog.) do not seem satisfactory. Bee Buckley, 9th Ed., p. 323, 
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■ The right of creditors and contributories who attend the 
hearings to costSj is not affected by. the fact that they have notice 
that the petitioner intends to withdraw the 

The Court Vviil generally allow only one set of costSj, and not 
two setsj one to creditors and one to contributories ; for^ separate 
sets 0.1 costs w/iil not be given when the petition is dismissed on its 
meritSj and no more ought to be given when it is withdrawn. 
Biitj there may be cases in which the Court inay^ in its discretions 
allow separate sets of costSj as for instancej where the petitioner 
refuses to give any reason for the v^ithdrawal o! bis petitioaJ^'^) 

As the petitioner is liable to pay the costs of the persons who 
appeals if he withdraw^s the petition before hearing, it seems he is 
entitled to require the company that such costs shall be paid by the 
company if they wish to get rid of his petition by paying 'Ms debt. 
If the company pay the debt without providing for the cost, he, is 
entitled to bring on his petition to get themJ^^) 

Costs under a winding-up order cannot be directed to be paid 
out of the estate if the order is subsequently discharged as 
invalid. 

A provisional liquidator though served is not entitled to appear, 
and, if he appears, he will not in general be given the costs of his 
appearance. His position is that of ' a receiver pendente UteS^^y 
If the liquidator b.rmgs or defends an action, in the name of 
the company and, not in his own name, ' and fails, he cannot be 

(60) Hereford Engineering Go.t 17 Eq[.'423. Bafe they will gafe only liba costs in- 
ourred befora hearing asid the coat of ebUending (Maflborough Olub Co,, 1 Eq, 216), 

(61) Sea per J., ia Criterion Gold Mining Co., A1 Ch, D. 146, See, alaO', 
PecJiham Tramwam Co., 67 hJ, Ch, 4.62, ■ 

(62) Sm North Brasilian Stigar Factories, (1887) W.H. 3 = 56 L.T. 229 as explain- 

ed in PechMm Tmmiuays .Co.} 57 hJ. Ch. 4'6'3. ' In' re Paper Bottle Co., inwMchthe 
Coort folio wing Suga'^^ Factories, (1887) 3 allowed two separate 

sets'of costs. Feehham Tramways Company , (57 L-J. 4611 was .not cited,' See Bnckiey, 
Sth'Eci, p.' 323. “ The real diffisnltj, however, is that while if' the petition is heard 
there is a vriiining side and a losing side and. the winning side gets ons' set of costs, it is 
impossible to do justice on . the same lines,, when no one om say which side would have 
won.” Bacbley, 9feh Ed.,; p. 323. 

■ { 6^1 ,BeB Flagstaff Co, of Utah, W.Eq, 26Ss cited in Buckley, SthEd.^ p.,,' 323, 

' '(64) See Estates Investment Co,, 8 Eq. 227;, Fadsiow Total Loss, Assn,, 20 Oh, B, 
1$7 ; ^ At thmf - Average Assm., 3'Oh. D. 522. . 

; (65) BQe. QemralIntermiional Agency Oo,, 36,B'eav..l = 13 W.B. 363 (.Eng.) =04 .L.J'* 
(Chd 337=6, M>E. '265. As to the liability for ,costs whan a second pstition presenledg 
,‘wlie,n:oae„is' already pending, . see. -.notes /under Si: 166 of the Indian Companies Act in 
the l4awyer’s„0ompamon Series. 

■'■b''.':".:' ,/'79 
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ordered personally to pay the costs of Ms opponent, ■ ■ The costs 
should be directed to be paid out of the estate, (66) 

As regards applications in the winding-up if ' the liquidator 
applies in his own name and not in. the name of the company ^ 'and 
fails, the order for costs will be against him personally but without 
prejudice to his right to apply for payment of,, such costs out of the 

.assets J67), ■ ■ 

Where the liquidator is respondent to an application which 
has succeeded, there will be no personal order against him for costs 
and the Court will direct the costs of the applicant to be paid out of 

the assets.(68) 

If the liquidator appeals from a decision in the ^ winding-up, 
and the appeal is dismissed, the order will be that the liquidator do 
pay the costs.(69; 

If the liquidator be respondent to the appeal and also respond- 
ent to the application in the lower Court, and the appeal succeeds, 
the cost of the successful appellant will be directed to be paid out 
of the estate. The liquidator will not be personally liable for costs 
of the appeal or the costs in the lower Court.C^Q) 


(66) 8qs Fmser V. Brescia Trmzs, 56 Xi,T. 771. If the company be the plaintiS 
and it appears that if the defendant be suooesaful the company will be unable to pay 
the costs, the defendant may apply for security under 8. 280 of the Companies Act. 
But, if the company be the defendant, the plaintiff in bringing an action against a 
company in liquidation, takes the risk of not recovering his costs. See Emden’s Wind- 
ing up of Companies, 8th Ed., p, 277. Buckley, 9feh Ed., p. 368. 

(67) Momsiaia Brewery, (1896) W.N. 45; Powell d) Sonst (1896) 1 Oh, 681 ; Of. 

Offidal Manager of Grand Trunk Railway v. B^odie, 9 Hare 823-3 B.M. & G. 146 ; 
Official Mamger of Consoh Insurance v, . Wood, 2 Dr. Sm.',353«18’W.R. .492, Eng, ';' 
see, also, SichelPs case, 3 Ch. 119, 124;.; cas5,/4,.Ch,'D.470', 475 ; "Qaldtmll 

27 Beav. 39, In .cuse,' 12' Ch", D. 850,. .851,' a ' personal o.i!deE 4or 
costs against the liquidator was refused. But. Buckley says. the poiB.t''’ was-.; not ar'gued,: 
and as the assets are to general sufficient, an .order' for ' payment out of: assets, is': 'not 
objeotecl to. See BuoMey, 9th Ed., p. 369,- 

(o8) Salishmy Mm' mse^ (1895).! Oh, 333, ovarmling, Staffordshire ' Co^, (1893) 
$:Ch» 523 ; .see, also, MarseiikS' Railway Small Page’s cme^ ,30 Oh. D. 698 ; . but ' see 
Weskrn Counties Co., (1897) 1 Oh. 617, 632, where there was a personal order against 
the liquidator, 

(691 E. Cambrian Steam Packet Go., 4 Oh. 112, 117 ; E. P. Littkdale, 9 Oh. 
267, 262 ; Or^iirs case, 21 D.T# 221, The intention In such case Is that ha is to pay 
the costs whether ha Is or Is not able to get them paid out of the assets. Ferrao’s case, 
9 Oh. 366. 

(70) Salmhury Jones* and Duh*$ ease, (1895) 1 Oh. 333, overruling Staff or dsMre 
GmCon (1893) 2 Oh. 523; see* also, Marseilks Mmlway Small Pages* case, 30 Oh, 
D. 598. 
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A liquidator who desires to appeal should, in order to be safe 
as to costs, apply for leave to appeal to the Judge in the winding- 

Jessel, M.E., stated that it was his practice to grant leave if 
he thought the case a proper one for appeal. If a liquidator 
appealed without leave and the appeal failed, he would, as a general 

rule, refuse costs.(72) 

Where a liquidator who has incurred a personal liability in costs of 
respect of the costs of an action or application, applies to be ^^howed i 

out of the estate such costs and also his own costs, the Court should out of astat 
consider whether the proceedings in which the costs were incurred 
were proper or not, and in determining this question the Court 
shall take into consideration the fact that the liquidator is a paid 
agent bound to discharge his duties with reasonable care and skill, 
and may disallow the costs for any mistake which would not dis- 
entitle an ordinary gratuitous trustee to costs.*'''^) 

If the proceeding be in the Court which has control over the 
winding-up, the Judge may determine at once as between the 
liquidator and the estate whether to allow the costa out of the 
estate or not, and if he think proper to allow them and the adverse 
litigant (there being sufficient assets), does not object, then, 
commonly the order is for payment, not by the liquidator personal- 
ly, but out of the estate.C?^) But the Court of appeal would not 
decide whether the liquidator’s costs shall be allowed out of the 
estate or not.l'^^’l 

Where payment of the amount of their shares by the share- 
holders of the Company was not in cash as provided by S. 28 of 
Act VI of 1882, and the Company went into liquidation subse- 
quently, and the official liquidator applied to make those share- 
holders contributories although the application was dismissed as the 
case was held to be governed by Act X of 1866 and not by Act VI 
of 1882, still, as the application was made bo7ia fide in liquidation, 

(71) See Emden’g WinSing-up of Companies, Sfch Ed., p. 278, Buckley, 96h Ed,, 
p. 870. 

(72) OUy and County Imestmmt Trust, 13 Ch. D. i15, 483 ; Silver Valley Mines, 

3i Oh. D. 881, 3S9. 

(73) Silver Valley Mines, 21 Oh, D; 881 ; Baynes Parh Golf Club, (1899) I Q.B. 

961 ; doubted in John Twedle S Co., (1910) 2. K.B, 697 ; Of, E. P. Harper, 20 Oh. D, 

683. 

(74) Buokley, 9th Ed., p. 369. 

(75) Silver ViiHfij/ lUi«es, 21 Oh. D. 381, 387, 392. / 
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Costs of 

siaocessfiii 

petifelouei. 


costs of eacli side were ordered to be paid as a first cliarge out .of' 
the estateJ'^o) 

The liquidator can appeal against a,n ' order refusing, to allow 
him costs or ordering him personally to pay the costs of the ad¥erse 

litigant JTO 

■ ■ The costs of a successful petitioner must be, paid, e¥en though ■ 
there are calls in the winding up payable by him.!*^^)' ■ 

lu' an application for ,the winding uip of a Company , by '.a 
creditor, the^ Court will always be in favour of 'making an order for 
winding up by the Court. The petitiomng creditor is entitled to 
his costs as a first charge on the assets of the Company, subject to 
any prior liens on the estate.l'^'^) 

The costs to which the petitioner is entitled cannot be set off 
og any cal! that may become, due to the company from him as 

a contributory. 

As a winding-up order operates in favour of all creditors and 
contributories, where a petitioner succeeds the petitioner’s taxed 
costs including the costs of establishing his debt and of an applica- 
tion to stay an action pending the hearing of the winding-up 
petition, are a first charge on the estate and must be paid in full in 
priority to the costs of the liquidator. ( 82 ) But the costs can be paid 
only out of the assets of the company, and cannot be paid: out of 
assets available for payment of debenture-holdersJSB) The rule of 
priority applies only to costs of the petitioner. Other persons to 
whom costs might be awarded in the winding-up are not entitled 

to priority.(84) 

Where a supervision order is made on a petition, the costs of 
the liquidator incurred before the supervision order are to be paid 


Costs of 


Costs of ■■ 
petitioner— 
A 'Charge on 
estate. 


Costs, prior* 
ity of, when 
supervision 
order is 
xaade. 


ike matUr of the Eope Totmi Tea' Compan% 
W,N. 119. ' ■ 


■Limited, ,11,, ' Av' 349' !a=.9 A:*, 


1771 Silver Vallep Mine's, 21 Oh. D. .331; Emjms Pmh (1899,^1' Q 

961, ionbted in John Tweddhmd Go., C1910). 2 K.,B. '697. ■ ; : 

(78) Exchange Bank, -{imn) 4 Eqr .lSB, See ; Act "Vll of 1913 (IndiaE 

Companies Act), S, 186, p. 57'il. . ■ , ' 

(79) In fG The Nabor.BaU Tea Companfi, 3 B.U.R, App. 11, 

(SO) General Exchange Bank, 4 Eq. 138, see, bIso, Equestrian ' BuUdingB Co,., 

,-:l:.Megone 116, , ■ 

(81) Audky Ball Cotton Spinning Co., 6 Eq, 216. 

(82) Anglo Austrian Priniing Union, (1895) 2 Oh. 891. 

(83) Marlborough Club Co., S, P, Percivah 6 Eq. 619, 

(84) (i». 
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in priority to the costs of the petitioner, and the petitioner's costs 
■are to be paid in priority to the liquidator’s costs incurred after the 
■•order. . 

T.lie order made on a winding-up petition is appealableJ^^l^^®^® 

The company 5 by ' its directors, may appeal against a winding-up against ocdei 
■order notwithstanding that a liquidator has been appoinled..,^8‘^t 
Biitj in such a case, the Goort will, order security for costs unless ■ 
some one who is personally liable for costs is joined. CBS) 

The Court of appeal will not hear creditors and contributories- : 
dn 'support of the appeal, but it may hear them in opposition and 

.give, them costs if they succeed.(B9) 

If an appeal against a winding-up order, preferred nominally , 
by the company, but really by the directors is dismissed, the . order 
will be for costs of the respondents to be paid out of the assets, ■and' 
there will be: no order as to the costs of the appellants. ' If the ' '' 
petition of appeal is merely dismissed ' with costs, the : directors/' ..■ ■•;■;,, 'v 
vmild get their costs from the assets..(90) ...i 

The Court may, in the exercise of its discretion, disallow theOostgof 

costs of creditors appearing on the petition for compromise 

arrangement between a company and its creditors or any class of 

° : . . , . . patty and its 

them, if it is of opinion that they, might have left the matter to the creditors, ■ ■ 

liquidators/^!) i 

(85) Nj'iij York Exchange Go., (1893) 1 Oh. 371* See, also, Sardtarfj Burial ^sso- 

.■cia^io?z, (ISOO) 2 Ch, 289. . 

(86) Backlsy, 9th Eld., p. 346, see, also, S. 202 of the Indian Companies Act. 

(87) JDiiSwowd O 0 ,, 13 Oh* Div. 400. See, also, Commercial Bank of South 

Australk%/6lBJ* iO, ': ' ■ ■ .■/• ■; ;. ..^ 

(S3) 'Diamond Eml Go 13 Oh, Div. -400. ' 

(S9) Neno Gas Go,^ 5 Oh* DIy* 703 ; Consolidated South Rand Mines, (1909) W.H, 

-6'6j (19091 1 ' Oh. 491. , ■■■' ■'r>'^ 

(90) National Saving Bank,' 1 -.Oh, ; Diamond Fml Co,, 13 Oh. Div. 400, 

Proceedings 'taken under a' winding-up order will be discharged if the windiog-up petttioa, , . : . ■ 1 

;-is diamiss'ed on appeal, E, P, Williamson, ^ Oh. 309., 

(91) S«a.,& Albert Life Assurance Co., AO LJ, Ch. ■509«6 Qh. 381. ■ 8.:153 'Oithe . ■ . ■■.' I. 

Companies Act makaa provision' fo,r: such .a patition. It runs as follows:— »■“ Where ■». ■ ■.,. I 

■ 0013} promise or arrangemant is 'proposed, between a oompaay and, its creditors or any ■ ■ ■ :, .■ ■ :.', ■^ I 
class of them, or between the Qompa.ny and its members or 'any class of them, the Court : 

may, on the application in a summary way of the company or of any creditor or 

member of the company or, in the case of 4 company being wound up, of the liquidator, 
order a meeting of the creditors or class of creditors, or of the members of the company 
or class of members, as the case may be, to be called, held and conducted in such 
manner as the Court directs. If a majority in number representing three-fourths in 
walua of the creditors or class of orediiiors, or members or class of members, as the 
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If a creditor brings an action after notice of tbe resolution for 
winding-npa the Court will, unless the action is one which, in its 
opinion, ought to proceed, restrain the action, and require the 
creditor to pay the costs of the action and the application for 
stayJ^^^ But if the action be commenced without notice of the' 
winding-up, the creditor will be allowed costs incurred before he 
had notice of the winding-np ; such cost will be added to his debt 
and can be pro¥ed in the winding upJ^^) 

An action commenced before the resolution for a voluntary 
winding-up, may be restrained on the same terms as to costs. 

If after notice of the winding-up and an offer to allow him to 
prove for his debt and costs in the winding-up, the creditor pro- 
ceeds with the action, he will not be allowed his costs of the appli- 
cation to restrain his action, and may,, on the other hand, be re- 
quired to pay the company's costs.^^^l 

In the absence of special circumstances, a creditor who com- 
mences an action after the commencement of winding-up will be 
guilty of incurring costs uselessly, his action will be stayed and he 
will be required to pay the costs of the action and of the application, 
for stay.W 

Where a liquidator, whether in a voluntary or compulsory 
winding-up incurred costs in an unsuccessful litigation, they are- 

case may be, preseat elfelie’c ia pemoa ot by proxy at tbe meeting, agsee to any oom- 
promiee or acrangement, the oompromiss or arrangement sbali, if sanctioned by tbe 
Court, bo binding on all tbe creditors or the class of creditors, or o'li all the members 
or class of members, as the case may be, and also on the company , or, in the case of a 
company in tbe course of being wound up, on tbe liguidator and contributories of tbe 
company, In this section the expression “ company means any company liable to be 
wound up under this Act (S‘ 15S, Indian Companies Act VJI of 1913)”. In Tmis BaiU 
waysOo^, 31 D.T. 261, a dissentient minority of debenlure-holders were disallowed costs 
out of the estate. 

192) Sqq Ma&t Kent Shipping Oo»^ 18 D.T. 748; ffre&man v. General Publishing 
Co*, (18941 2 Q,B, 380. See also S. 216 of tbs Indian Companies Act and Notes 
thereunder in the Lawyer’s Companion Office Edition of the Act. 

(93) Sec Eeymhmt Co,, 25 Beav, 128; Peninsular Banking Co., 35 Beav, 280. Ths 
Court may, in such a case, while restraining the action require the liquidator, to 
give access to the proceedings. iXbid), 

(94) See Keynshan Co., 33 Beav. 123. See In ra Life Association of England^ 
10 Jur. N.S. 762^=12 W.B. 1069 (Eng,). 

(95) Hose V. Garden Lodge Co., 3Q.B.D. 236 ; Freeman v. General Publishing Co,^ . 
(1894) 2 Q.B. 880. 

(96) Re East Kent Shipping Co., (1868) 18 L.T. 748 ; Freeman v, General Publish^- 
ing Co,, (1894) 2 Q.B. 380. 
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payable to the party entitled^ out' of .the assets of the compaBy in 
priority to the costs of the liquidation. ■ This rule applies equally 
whether the order simply directs payment. of 'costs or directs that 
the costs be paid out ■ of the assets of the company and that the 
liquidator do pay the costs with liberty to recoup himself out of ' 
the assets i 

S. liS of the Indian Companies Act (VII of 1913) ■ provides . for Gosfes oi ' \ 
the rectification of the register of members maintained under ' the of register o 
said Act and the costs occasioned by such rectification. It says ■ : 

If the name of any person is iraiiduiently or without • sufficient Companies! 
cause entered in or omitted, from the register of members of' ■ 
company ; or default is made or unnecessary deky takes place in 
entering on the register the fact of any person having ceased to 
be a member, the person aggrieved, or any member of. the com- 
pany, or the company, may apply to. the Court for rectification 
of the register. The (3ourt may either refuse the application, 
or may order rectification of the register and payment by the 
company of any damages sustained by any party aggrieved, and may 
make such order as to costs as it in its discretion thinks fit’^.f^^) 

Thus, it will be seen that S. 38 of the Indian Companies Act 
like S. 35 of the English Companies Act of 1862, empowers the 
Court to visit the applicant with costs, and if it rectifies the register? 
to order costs, and damages to be paid by the Company, but gives 
no authority to order payment of costs by any person other than 
the Company; this is an indication that the section is not applicable 
to cases of specific performance of contract for the purchase and 

sale of shares. 

Hence, if an application is brought within the section by show- 
ing that the applicant has a legal title, and if it is shown that the 
company was wrong in siding the wroog party, the Court, not being 
authorized to make that wrong party pay the costs, would direct 
the company to pay the same. 


(97) In re Pacific Coasts Syndicate Ltd,, (1913) 2 Oh. 26« 

(98) S. 88 of the Indian Companies Act (YII of 1913). 

(99) Ward and Henryks case, 2 Oh. 431, 442 ; Musgram and EarVs case, 6 Eg. 123, 
199 ; E,P, Sargent, 17 Eg. 273, 276 ; sea, also, Buckley, 9th Ed., p. 118, 

(100) E,P, Sargent, 17 Eg. 273. 
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But if the application is made as , /part of , winding-up pro- ■ 
ceedings, the Court has ■ jurisdiction : to order the, person ■ against; 
whom the application is made' to pay costs. 

A person who unsuccessfully applies to have his name removed 
from the list of contributories,' would, in the absence of special 
circumstances, have to pay costs of the contestd^-Osr 

The Court may however,, if it' thinks fife, make .no order .as'.'to 
costs not only wliere a contribiitory unsuccessfully applies . to' have 
liis name taken off the list, but also in cases where; the liquidator 
successfully applies to put a person on the list. ^^3)' 

Au alleged contributory who succeeds in disputing his liability 
will, in a proper case, get his costs out of the estate. 

The liquidator’s co'sts properly incurred' will, if they are not 
payable by any party before the .Court, be paid out of the estate*. 

Thus , where the liquidator of a company made an application 
,in good faith to place certain share-holders on the list of contribu- 
tories, and the application was dismissed, the Court ordered the cost 
of each side to be paid as a first charge out of the estate. 

Contracts entered into on behalf of a company not in existence 
or obligations incurred before the incorporation of a company will 

(101) Bank of Einchislan, China and Japa% M,P. Kinireat 5 Ch. 95. Qncsre . — 
Wlaethee tba miss above seated ',are, in, any' W‘^y aSected by fehe provisions of S, So of 
tbe Oivil P,ii!ocedure Code (Ac« V of 1908}. .Cf. in re Fisher, (1894| 1 Oh, 53, Sea also 
Mr. Kastori Banga lyecgar’s Notes 'noder S. 38 of the Indian Gom'panks Act VII o^' 
19X3,. in the Lawyer’s Oompanioo Series. 

. (102) Gotver's Case, 6 Bq. T7 ; Birbech Life Assurance Co,, Barry^s Beprssenia- 
tiv&^S: Cotso, .2:Dr, & Sm, 321 = W.E. (Bog.) .330 = 5 'N,R. 299'; Musgrave and Barfs 
Case, B'Fjq, 193 ; Andretu's Case, 8 Ch. '161. 

1103.) Bee Gngg^s CflSiJ, 1,5 W.E, 82 '(Bag.); Cass, 16 W.R. ' 660. (Bng,);' 

Malkrifs Case, 15 W.R, 52 (Eng,..) = 15 L.T.. 236=36 L.l. (Oh.) 40'; FMckefsCase, 
16 W.R. f5 IE':g.} = 37 L.I. {Ch.) 49=17 L.T. 136.' But the costs '.of 'an ■ nnsnecessfni, 
resisliMoe by eo?3tribnfeodes will not be paid to them out of the estate. See E.P, Oakes 
andPe&k, 3 Eq. 576, 633. 

.{1041 Nation's .Case, 3 Eq. 77 : Shipps Case, 13 ,W.R. 450 '|Eiig.') = 12 L.T. 728 ; 
Mmmerson's Case, 2 Eq. 231 = 1 Oh. 435 ; Goatees Case, 17/Eq. 169? Lome's Case, 
9Eq, 5S9, 

(105) See Notes to S. 179 of the Indian Companies Act in' the Lawyer’s. .Oom'panion ' 
Series. See, also, Buckley, 9th Ed., p, 384, In the matter of the West Eopetoion Tea 
Company^ 11 A. 349. 

(106) 1% ike matter of the West Bopetown, Tea Company, 11 A. 349, Where the 
dispute is not between the liquidator and an alleged contributory, but between two 
persons, both equally solvent as to which of them is liable as a contributory, the 
liquidator should take no part in the dispute. Musgrave and Barfs Case, 0 Eq. 193* 
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;iiot as a general rule bind the 'Company when, it 'has .been duly- 
formed. 

A company is not bound by any agreemeiat entered into 
its behalf before it comes into existence^ and as a Company is not preparing 
in existence at the date of preparing the memorandum. 

•articles, the costs of preparing these cannot, be recovered fromartioias of 
it {iGS|„ Even by subsequent ratification, a Company , cannot be "" ^ " 

bound by' any such contract entered into before its incorpora- 
tion ii09), But it may enter into a new contract, embodying the ■ ' ; ■ 

terms of the old, one Or it may enter into a new contract 

•adopting the old one 

A solicitor who prepares the memorandiim-and articles . 

recover his costs for the 'same from the company when incorpora- mcuKai 
ted {^^2); Even the fees required to be paid on the registration ofeOTfMarion. 
the: company cannot be recovered after its incorporation , 

A witness examined under 'S. 195, Companies Act is entitled ■ 

attend by his counsel and attorney aUendmgby 

oounseli ,• 

The -witness is entitled to be re-examined, and for that purpose 
the Court, his counsel and attorney may take notes of his 
examination But the Court will not allow such notes to be 

used for an improper purpose ; they should be destroyed after the 
^examination is over 


(107) S. 5 of tba Indian Companies Aot (VIX of 1913), 

(108) English and Colonial Co., (1906) 2 Oh, 435. See in this connection Clin- 
ion^s claims (190S) 2 Oh. 515, 

(109) Kelmr v, Baxtm\ (1866) 2 C,P. 164. 

(110) Re Dale and Plant, {1SS9) 61 L,T. 206 ; Natal Land Co* v, Pauline Colliery 
Syndicate, (19Qij A»C, 120, 

. (Ill) See Evans and Cooper, p, 9i». ^ I 

(112) Re English and Colonial Prodtice Co, Ltd,, (1906) 2 Oh. 435. 

(113) R.e National Motor Mail-coach Go, Ltd,, Clenton'‘s claim, (1903) 2 Ch, 515 
(O.A;), The adoption and confirmation by a resolution of the directors of a contract 
made before the incorporation of the company by persons purporting to act on its behalf 
does not create any contractual relation between the company and the other party to 
the contract, or imposes any obligation on the company towards him. North Sydney 
Investment and Tramway Co. v. Biggins, (1899) A.G. 263 ; Re Johannesburg Hotel Co,; 
Ex parte Zoutpansherg Prospecting Co., (1891) i Gh. 119 (0,A.), 

(114) Jn re Breach-loading Armoury Co, i in re Merchants Co., 4 Eg. 453;E.F. 
Henry Calisher, 17 L.T. 5 ==15 W.K. 1007 (Eng.), 

(116) Camhiran Mining Go,, 20 Gh, 376* 

(116) See Haseltim d Son, (1891) W.H; 25. 

80 
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A witness examined under S. 195 cannot be given costs of' 
appearing by counsel or attorney^^^^li 

Persons who are summoned under the section and who refuse’, 
^ to attend will be ordered to ■ pay the. ■' costs of ■ compelling.. their ' 
. ■ attendance^i^^b 

Certain persons connected with a company then in course of 
liquidation, who were also some of the defendants in a pending suit 
brought by the company (and revived subsequent to the 'order for 
winding up by the Ofiicial Liquidators) for an account and for the 
recovery of certain sums alleged to have been paid by the promoters 
of the company, having been examined under an Order obtained 
under S. 162 of the Companies Act, 1882, applied through their 
counsel for costs incurred on such examination : Held^ that no order 
as to such costs could bemade'^i^). 

Cost, security Where a limited company is plaintiff or petitioner in any suit 
compa^ or other legal proceeding, any Court having jurisdiction in the 
matter may, if it appears that there is reason to believe that the 
company will be unable to pay the costs of the defendant if 
successful in his defence require sufficient security to be given for 
those costs, and may stay all proceedings until the security is 

given(*20). 


(117) In re Brotme Company, Limited^ 14 0. 219 ; ApyUton S Co., (1906) 1 Oh. 

749. 

(118) TfowBY and La%mo7i*B case, Eq. 8; Lisbon Steam Tmimvays Co., 2 Ch. 
D. '575, 

(119) In re Brown S Compayiy, Ltd., 14 C. 219. 

(120) Acfc VII of -1913 (Companies Act), S. 280. Where a liquidator is the appli- 
cant and not the company, no security can be ordered. Strand Wood Oo., (1904)2 
Oh. i. Where a company was plaintiff in a suit to set aside a policy on which the 
defendant in the suit has already brought against the company an action at law, which 
was still pending, security was refused. Accidental, etc., Insurance Co. v. Mercati, 3 
Eq. 200, Buckley, 9th Ed., p. 655. A company who is a respondent in an appeal 
against the decision in an action where the company, as plaintifi, succeeded, is not a 
plaintiff for the purposes of security for the costs of the appeal. Star Fire v. Davidson^ 
4 Fraser, 997. A company appealing from winding-up order, can be ordered to furnish 
security for costs. Drurnniond Fuel Co,, 13 Gh. D. 400 (412) ; Photographic Artists 
Association, 23 Oh. D, 370. The Court may order to furnish security up to a certain 
stage in the proceedings and then allow the application to be renewed. Western of 
Canada Oil Co, v. Walker, 10 Ch. 628. The Court may order security to be given at 
any time of the proceedings* Lydmy cb Co, v. Bird, 23 Ch. D* 358, The amount of 
the security to be given is usually an amount equal to the probable amount of costs 
payable. Imperial Bank of China v. Bank of Eindustan, (1866) 1 Gh, 437 ; see®, 
also, DomMon Brewery v, Foster, (1898) 77 L,T, 507* 
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If a petition is presented by a limited ^ company^ oivby a 
person resident ont of the jurisdiction, or in the case of .a life 
insurance' company by a policy-holder or a contributory, the 
petitioner can' be compelled tO' give security for costs before his ■ 
petition is heard ; and such security can be applied for, either when 
the petition comes' on for hearing 0 ^ 3 ) or before ; ^^24) and the 
respondent does nor lose Ms right to security by filing affidavits in 

opposition to the petition. (125)- 

An affidavit, showing reasonable ground for supposing that the - 
company ■ cannot pay the costs, will, if unanswered, induce' the ■; 
Court to order security to be given.(i26) 

The security which can be insisted upon depends on the nature 

of the case. (^27) 

In injunction suits a limited company’s undertaking to abide 
by such order as the Court may make as to damages is not suffi- 

oienti^: 28 | . 

An unlimited company, although insolvent, cannot be required 
to give security for costs. ^29) 

In an English case, in which a company was restrained from 
infringing a patent, the directors of the company were ordered to 
pay the costs of the suit.(i30) 

A foreign company as a limited company if there is 

reason to suppose that its assets will be insufficient to pay the 
defendant’s costs, can be compelled to give security for the costs of 
actions instituted by it.(i^ 2 ) 


(121) See Companies Act, 1862, S. 69. 

(122) St. 33 & m Viet. c. 61, 8. 21. 

(123) Ho77ze Ass. Assoc., 12 Bq. 112; Ex parte Seidler, 12 Sim. 106, 

(124) Atkins ¥. Cooke, 3 Drew, 694. 

(126) Liadley on Partnership, 3rd Ed., Vol. II, pp. 1300, 1301. 

(126) Southampton Steam Boat Co* v. Rawlins, 9 Jar. N.8. 887, and 2 N.R. 644,. 
in which Cailland^s, Co, v. Cailland, 26 Baav, 427, conirat was not followed. 

(127) Imperial Bank of China v. Bank of Hindustan, 1 Oh. 437, modijying Am-> 

iralian Steam Ship Go,, 3t, 407. 

(128) Anglo-Danubian Co, v, Bogerson, 3 N.R. 185, and 10 Jur, N.S. 87. 

(129) United Ports Co, v. Hill, Ii.R, 5 Q.B, 395. Eaudley on Partnership, 3rd 
Ed„ VoL I. p. 621. 

(180) Betts V. Be Viire, 6 N.R. 165. V.C.W. 

(131) Kilkenny, Sc,, Bail, Co. v. Pielden, 6 Ex. 81 ; Limerick, dc,. Bail Co. Y. 
Fraser, 4 Bing. 394. 

(132) St. 26 & 26 Viot. o. 89, S. 69. Lindley on Partnership, 3rd Ed., Vol. I, 
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Sec. 33, Pauper Suit. 

Provisions oi the Code of Civil Prooedare as to pauper suits and costs therein. 

(a) Saits may be instituted in forma paapens— Procedure. 

fj) Coats where »ai 2 'pei: sucoeeds. , . ' . 

Id Costs aad procedure where pauper fails. 

A'lnendaient of decree as fco costs oa motion of Colleotor, 

Costs of Go¥eri 2 iiieiit— It may apply, for payment of Gourt-feas. 

Government to be deemed' a party., 

Copy of daoree to be .sent' to CoHsotor. ■ , 

Eefusal to allow applicant .to sue, aS' pauper, to, bar subsequent application, ■ of like 
. .nature. ■ ' . . ■ 

Taxation of coats. 

Security for costs. 

Provisions of 0- SXXIII, r. (1) of the Code of Civil Procedure O which 
the Code of with suits in forma pauperis enacts as follows : — “ Subject to 

dure aa to the following provisions, any suits may be instituted by a pauper.” 
and The section is followed by the following explanation. — “ A 

therein. person is a “pauper ” when he is not possessed of sufficient means 

jjf to enable him to pay the fee prescribed by law for the plaint in 

inform such suit, or, Tvhere no such fee is prescribed, when he is not 

I’rooedMa, entitled to property worth one hundred rupees other than his 
necessary w'earing apparel and the subject-matter of the suit.”(2) 

(1) Act V of 1908. 

(2) Altihoagli the ptovlsious m";the Code oaiy provide for suito to be brought by a 
pauper, it has been held 'that the Court has. power to allow a dafendaufc to defend in 
forma pmipBm, {Doorga Churn Mitiokally BosseOj 6 C, 819). 0. XLI?, Civ, Pro., 
Code (Act V o! 19Q3| provides' for pauper appaais, and to cross-appeals in forma pauperis. 
S. 141 provides for the procedure '-in ■miseallaneous proceed logs, and the 'pcovisloos of 
Cliaptier XXYI of the last Go'da (Act XIY oi 188.2), wlaieh these. rules, replace, have been 

, . .held applicable to petitions for probate, (M re Wiil of DamubaiilB B. .287, '239)' and to 
. suits. sanctioned far removal .of ..trustees under 'the Ksligioiis Endowments A8t'(Gii/rM- 
sami V. Krishnasaini, 24 M. 418), Where an appellant had appealed from the Suprema 
' Gourt, where hS'had sued in forma pauperiSf Yfitihoui applying for an' .order , to appeal 
a to the Judicial Committee, he is not liable for the costs of the appeal. 

3Iunm Bam Awasiy v. Shm Churn Awasty and another^ 4th Dec. 1846, MS. Notes of P, 

, C, Gases Morley.’s Digest of .Indian Cases, Yoi, I, p, 110, On the subjeot-matter of this 
, .. section, sea Ann.uai Practice, 190.7, pp. 172-«176;' Bacon’s Abridgment of the Law,.7tli 

ed., tit. “ Pauper ; ” Ghitty’a Arohbold’a Practice, 14th ed., pp, 1182—1184 ; CMtfey’s 
' ,'E^orm3,.13.th,,ed,, pp. .592— 595;.., Daniell’s Chancery Practice,. . 7th ed., pp. 87— 94 ; 

Daniell’s Eotma, 5th ed„ pp. 40—44; Morgan and Wurtzburg on costs, 1882, pp. 071 
, 377 ala.o ,pp., 76, and: 150' ; Marshall on costs, pp. 047— 054 ■; Morgan’s Chancery Acts 

and Orders, 6th ed., p. 311 ; Saton’s Judgments and Orders, 6th ed., pp. 1065—1067 ; 
Sidney Smith’s Practice of the Court of Chancery, 7th ed., pp. 869—874 i Tidd’s 
Practice, 9th ed., pp. 97—99 ; Amir All’s Code of Civil Procedure, Notes under 
0. XXXIII, pp. 1149-1151 ; Madras Jurist Yoi, lY, p, 167 {Ibid } ; Yol. YU, p. 36 ; 
Morley’a Digest, Yoi, I, p. 110. 
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Where the' applioation is granted, it shall -be numbered aii.d 
registered, and shall, be deemed the plaint in' the suit, and the suit 
shall proceed in all other respects as a suit instituted in the ordinary 
manner, except that the 'plaintiff shall not be liable to pay any ■ 
Court-fe'e '(other than fees payable for service of process) in respect 
of any petition, appointment of a pleader or other .proceedings 

connected with the suit. , 

Eegarding costs in suits instituted in forma pauperis^, the Code f&l 'Costs 
of Civil Procedure provides as follows:- — ''Where the plaintiff.^^^™^ 
succeeds in the suit, the Court shall calculate the amount of Court-' 
fees which would have been paid by the plaintiff if he had not 
been permitted, to sue as a pauper; such amouni shall be recover-, 
able by the Grovernment from any party ordered by the decree to 
pay the same, and shall be a first charge on the subject-matter of, ,,, 
the snit.l^i 

“ The Crown has a right to receive fees at the institution of 
every suit. It temporarily foregoes its right in the case of pauper 
plaintiffs, and thus places means in their hands to proceed to 
judgment against their defendants. Without the forbearance of 
Government to insist on its ordinary rule, the suit in such a case 
could not have been brought or the money realized. It is therefore 
reasonable that the Crown, in consideration of its giving up its 
rights to these fees, should have for their defrayal the first claim 

on the proceeds of the pauper sait.”l5) 

The order of the Court as to costs should not be a contingent 
one.fS) The amount of Gourt-fees is a first charge (7) on the subject- 
matter 18)of the suit. 


(3) Oiv. Pro. Code (Act V ollSOS), 0. XXXm, >. 8. 

14) Civ. Pro. Coda fAot V of 1908), O. XXXni, r. 10. ; 

(5) Qanpai Putaya Collector of Kanara, IB. 7, 9; Ihe point here deoidad {folL m 

Collector of Moradcibad v, Mahomed Daim, 2 A. 196) has subsequently been made clear 

by the introduotion of, the words shall be a first charge etc., which: werS: not, ..in,', the,: 

Cods of 1859. See Pran Krista v. Collector of Moofshedabad^ 15 W.B, 206 ; Bam- 
chmdm v. Pitcharkanm, 7 M. 434, at p. 436 ; Bagho Prasad v. Mewa Lai, 39 I.A, 62, 
.P.O. =,34 A. 223«16 O.W.N.. 43a«l5U.:L.J.'^327;-14 Bom. L.B, 

(6) Shostee Churn v. Collector of Chittagong, 13 W'.E, 155, in which case, by 
reason ol the form of iha order, the Government, could get nothing, from eif-her party 
until wasiiat was determined, and the parties refused to oarry on the proceedings’ for 
this:purpose.;.^:"'v^':,,,,,A 

(7) See JanHv, Collector of Allahabad, 9 A. 64; Puthia Valappil v. feloth Assenar,. 

(8) As to the meaning of this term, see Janki v. Collector of Allahabad, 9 A. 64. 
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To enforce it the GoYernment need not bring a; separate, snit,/; 
but can realize the Court-fee from the property by proceedings in 

■ execution J9|, 

The above rule regarding the right of Government to get^ 
Court-fee from one or other of the parties is only an enabling one, 
and though it indicates the manner in 'which the ' Crown-,,' may 
proceed to realize the debt, it does not preclude the Crown or its 
representatives from urging its prerogative and insisting on its 
rights to precedence over all their creditors.(^O) 

The period allowed to Government is the ordinary period 
allowed for execution to an individual under the Limitation 
Act.(n) 

The general rule is that persons who have been successful as 
paupers shall, so far as the subject-matter of their success is 
concerned, be liable to satisfy, out of what they recover, the 
amount of the fees which have been, for a time, pending the 
decision of their suit, remitted to them. But the Collector cannot 
sell the decree, that is, the whole of the plaintiff’s right in the 
decree, which he has got, without waiting for the recovery by the 
plaintiff of that for which he has got his decree.U^) 

An order under this rale<l3) for sale of property for the pur- 
pose of realizing Court-fees, and a sale under such order, are ultra 
vires and nullity when, in fact, there was no jurisdiction in the 
Court to make the order.(3.^) 

Such costs, in addition to there being a first charge, are also 
recoverable from any party ordered to pay. If the pauper succeeds, 
the fees payable to Government are generally recoverable from the 

defendanti.^*'5| 

A defendant should not ordinarily be made liable to pay Court- 
fees on any sum greater than that decreed against him.(i^i 


(9) Ram Das v. Secvetary of State, 18 A. 419. 

, , , (10) Bayamda Bala Dassee v, Butto Kristo Bairogee, ,88 C. 1040, 

fill Collector of Beerbhoomv, Sreehurry,. ^2 WM. ; 'Appayai, Collector of 
Virngapatam, 4 M, 155 ; Venubai v. Collector of Nasik, 7 B. 562 ; Collector of Broach 

(12) Jotindro Nath v. Dwarka Nath, 20 C. ill. 

(13) Civ. Pro, Code (Aofe ? of 1908), 0- XXXIII, r. 10. 

(14) Balwani Eao v. Muhammad Husain, 15 A. 324. 

(15) Mha Mukhand v. Bulraj Jasrup, 8 B., 577, at p. 582, 

116) Chandrareka v. Secretary of Staki 14 M., 168. 
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If the pauper fails, these fees would generally be recoverable 
from the plaintiff.li'?) 

Government may be deemed to have been a party to the suit, 
and therefore orders deciding any matter between Government and 
the party charged are open to appeal under S. 47 of the Code of 

Civil Procedure.lis) 

As to costs and the procedure to be followed in cases where (c) Costs and 
the pauper fails, the Code of Civil Procedure has the following pauper 
provisions : — •“ Where the plaintiff fails in the suit or is dispaupered, 
or where the suit is withdrawn or dismissed, — {a) because the 
summons for the defendant to appear and answer has not been 
served upon him in consequence of the failure of the plaintiff to 
pay the Courtffee or postal charges (if any) chargeable for such 
service, or (b) because the plaintiff does not appear when the suit 
is called on for hearing, the Court shall order the plaintiff, or any 
person added as a co-plaintiff to the suit, to pay the Court-fees which 
would have been paid by the plaintiff if he had not been permitted 
to sue as a pauper.”(i9) 



(17) Jetha Mulchand v. Gulraj Jasnip, 8 B. 577. 


(IS) S. d7 of Aot Y of 1908. See* also, Janhi v. Collector of Allahabad^ 9 A. 64 ; 
Secretary of State v. Bhagazoanti, 13 A. S26; Secretary of State v. Narayan, 35 B. 448, 
■450.;' 

(19) Giv. Peo. Code (Act Y of 1908), 0. XXXIII, r. 11. “ There has been some cod- 
flict as to tiia meaning of tlia word “ fails.” It has been held that r, 10 cited above only 
applies where there has been a contest, or else an admission of the claim which has 
avoided a contest, and refers to oases of adjudicated success ; and that, similarly, this 
rale applies only to eases of adjudicated failure, and to the other cases specified, as 
where the plaintifi has been dispaupered or the suit has been dismissed under 0. IX, 
rr. 2, 3j (Collector of Kanara v, Krishmppat 15 B, 77). It was held, therefore, not to 
apply where the parties came to an amicable arrangement under which the suit was to 
he dismissed. (Ibid,) And where an appeal m forma pauperis was withdrawn, it was held 
that no order could be made either under this rule or r. 9, and that it was not open to 
the Court to order the respondents to pay any fees on the strength of any agreement 
between the parties. {Chandaha v. Kuver Sahebt 18 B, 464). The last decision but one 
has, however, been dissented from by the Madras High Court, which has held that th© 
words suaoaeds” in the last rule and ** fails” in this, refer to the ultimate decision ot 
the result of the suit, and not to the mode in which the decision is arrived at, that it 
would be doing violence to the language of the section to introduce the words “ after 
contest;” and that a pauper plaintiff is liable to. pay the stamp-duty If his suit Is 
dismissed without trial, {Qolhetor of Vimgapaiam v. Abdul Kharimj, 21 M. 113, in 
which ease the Court interfered under oidB. 622 '(now S. 115), A Full Bench of the 
Bombay High Court has more recently held that where there is a withdrawal as the 
result of a compromise, the plaintiff does not succeed within the meaning of the last 
mie, but ** fails” within the meaning of this, (Secretary of State v. Bhagiraihibaii - 31 
'B» 10 ; and see Secretary of State v. Naraym 29 B. 102 ; Bmreiafy of 
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The terms of the above rule are mandatory, and it is obligatory 
upon the Court when it passes its decree to provide in that decree 
' for payment by the plaintiff, of the Court-feesJ^QI , 

AmenaiBent In a suit brought in forma pattperis, the Court having in its 
to eS 0^ decree omitted to make any direction for calculation of the amount 
Coiieetof Court-fees which would have been paid by the plaintiff if he had 
not been permitted to litigate as a pauper, or any order that he should 
pay them, the Collector, though not a party to the suit, may, 
according to the practice of- this Court,' move the, Court to amend 
its decree by the addition of the said direction and order. Such 
an amendment is not ultra vires t^i). 

The decisions under the older Code of Civil Procedure W were 
conflicting upon the question whether where the Court omits 
to make an order, the Government may or may not apply 

to rectify the decree. E, 12 of the present Code 125) now declares 
the right of Government to apply. An order under this rule 
amounts to a decree in favour of Government against the unsuccess- 
ful plaintiff for the amount of the Court-fees, and can be executed 
by attachment and sale of any property he possesses h26). 

Where a suit is instituted by a next friend on behalf of a minor, 
the latter is the plaintiff. It frequently is right to make a guardian 
or next friend liable for costs, but there are also cases in which it 
is not proper to do so. And it does not necessarily follow that 


State V, Nd'My an, B, AiS)f- The, seetioo, has ,'i3,ow bean amanded to liioluide a 'WiUi- 
drawal.” Amir Ali’s Civ. Pro. Gods, 2 Ed. Notes under 0. XXXIII, r. 11. Where the 
■salt otplaintiS in /oma patipBriswm dismissed for default, defendant’s pleader’s fee 
must be made payable by piaint'iS. An order for each party to pay his own pleader’s fee 
has been held not to ba in aecordanae witb'S. 2, Aor. XXIX, 1841, Ramdkun MoQhefjm' 
■V. i¥^£ssA^ SmmthtUe Bihhea, tvidow of Lihhee Nirrarn Ghosal, 4 Sad. Dew. - Adaw,,, 

■ Eep. -Bengal (1848) 214 — 10 Ind, Dee. Old -Series, p. 137. 

(20) See Secretary cf Slate v. Bhagwanti BiU, 13 .A. 326, 329, , 

, (21| SheMi Abdul EaUm v. The Golkctor of Surat, Bom. P.J'. 1898, p. 406. ' 

^ (22) Act XIV ol 1882. 

(23|, Colkcior c/ Kamra v. Krkhnappa,WB. 77 ; GoUectofof Kanara v. 

18 B. 454, 

(24) In fe Secretary of State, 2 C.L.R. 461 ; SJmsti Churn v. Karmar AU, i Shomej 
266, on- the, ground that -Governiiienfe is not a party to the suit. 

(25) Act V of 1903, 0. XXXIII, c. 12. 

,126) Sahai v. Masiat Khan, 26 A, 346 at p. 348.- ' This: and. the last rula.' 

only' deal with the fees payable to Government. Costs, that is, costs of parties 
m against a pauper plaintifi, might, it was held, be awarded to a suocessful defendant. 
{leika Mukhand Vt Qulraj Jasrup, 8 Bt 577, F.B.). 
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because the suit is imsaccessful, the next friend is, as a matter of 
course, to be ordered personally to pay the costs. (27) 

As has already been stated, “ the Government has the right at Govemmeat, 
any time to apply to the Court to make an order for the payment of 

Court-fees” due to it in a pauper suit. (28) for payment 

of Goui!t-!ees,- 

An order passed on an application by Government under this ■ ; ■ 

rule for of Court-fees due to it is appealable„ 

All matters arising between the Go'?ernment and any pai’ty 
the suit regarding the payment of Court-fees would be deemed to be^® 

' - . ' . a pariiy, 

questions arising between the parties to the suit within the meaning 

of S. 47 of the Code of Civil Procedure. (30) 

Where an order is made for payment of Court fees due 

Government the Court should forthwith cause a copy of the 

to be forwarded to the Collector. (3i) 

An order refusing to allow the applicant to sue as a pauper sefusaito 

V 70 uld be a bar to any subsequent application of the like nature by 

^ canfc to sue as 

him in respect oi the same right to sue ; but the applicant would pauper to bar 

be at liberty to institute a suit in the ordinary manner in respect of appSion oi 
such right, provided that he first pays the costs (if any) incurred by “^tur©. « 
the Government and by the opposite party in opposing his applica- 
tion for leave to sue as a pauper. (32) 

The above rule does not expressly provide for the case of with- 
drawal by the petitio.Ber of his application for leave and payment 
by him of the Court-fees. It has, however, been held by the Calcutta 
High Court, (33) dissenting from the opinion of the Allahabad High 

(27) Brijessuree Dossia v. Eishore Doss, 25 W.B. 316. The origin of the last penai 
elaoss of S. 142 of the last Code is to be found in 8, 53, Beg. IV of 1827, known 
as Blphinstone’s Code, where, however, it is made applicable to all plaintifis alike. It 

was omitted from the Code of 1859, but re-enaoted in that seotion with respect to pauper • 

plaiatifis, not for the purpose of exempting them from paying costs to a successful defend- 
ant, but because it was deemed necessary to provide a special protection to defendants 
against being harassed by persona who, are not likely to be influenced 

by the fear of having to pay costs. (Jetha Mulchand Vv Bulraj Jasrupt 8 B. ^ 677, at 

pp. 580, 581), It has now been altogether omitted. It has been held that the Court has 
no power to impose costs of defending pauper suit on infant’s estate. See A}nmchand 
Talakchand v. Collector of Sholapur, 13 B, 234, 

(28) Oiv. Pro. Coda (Act Y of 1908), O.XXXIII, r, 12. 

(29) Secretary of State v. Narayant 35 B. 448. 

(30) Civ. Pro. Code (Act Y of 1908), O.XXXIII, r. 13. 

(31) Civ. Pro. Code (Act Y of 1908), O.XXXIII, r. 14, 

(32) Giv. Pro. Code (Act Y of 1908), O.XXXIII, r. 15. 

(33) JanaMhary Bukul v. JanM Kmr, 28 0. 427 ; following Bkiimer v. Orde, 2 
241 (P.C.). 
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Court, that if an. application 'for leave to sue as a pauper is . made, 
and, upon the defeudaut' opposing it, the:applicaiit puts.io the proper, 
;'„,' Cou,rt-fee .and' asks the Court to treat^ his application as,a plaint, the 
application, should be deemed for the purpose of limitation ^to be.a 
plaint presented on the date on which it was filed/* ' 

Although it is generally a condition precedent to the institu- 
tion of an ordinary suit, by a person whose, .application' to sue ; in 
forma pmperisliQiS been'rejected that he should first pay . the costs 
incurred by Government, the suit ought not to be dismissed for 
default in payment of such costs when no demand for the payment 
has been made either on behalf of the Government or by the 
Court.iss) 

I'asatloii of Costs ordered to be paid to a person admitted to sue or defend 
as a pauper will, unless otherwise ordered, be taxed as in other 
cases/^®) 

The costs of an application for permission to sue as a pauper 
and of an inquiry into pauperism shall be costs in the suit.(37) 

Secanty iot An order to give security for costs, obtained in a suit filed in 

the ordinary course, ceases to operate as regards antecedent costs if 
leave is given to continue the suit as pauper, provided the leave is 
granted before the time for giving security has expired/*(38) 


Sec. 34. -Pre-emption Suits. 
Decree in pre-empfcion suit, form of— Provision as to costs. 
Costs of pre-emption suit. 

Costs of improvement and temp for sale-deed. 

Costs, Set ofi as to. 

Pleader’s fees in pre-emption suits — Practice in Punjab. 
Omission to pay costs— Effect. 


Dactefl in As to the decree in a pre-emption snit, the Code of Civil Pro- 

suit, form of cednre (U provides ; “ Where the Court decrees a claim to pre- 

“ respect of a particular sale of property and the 

(34J Abiast Begam v. Nanhi Begam, 18 A, 206; see Amir Ali's Coda of Civil Proce- 
dure, 2nd Bd., 1916, Notes under 0. XXXIII, r. 13. 

(35) Mrinalini v. Tinkauri, 16 C,V7.N, 641. 

(36) See Enoyolopsedia of the Laws of England, 2nd Ed,, Vo!. VH, p, 193. 

(37) Civ. Pro. Code (Act V of 1908), O. XXXIII, r. 16. 

(38) Sea Bai Laxmi v. Harjivan NatJiUt 36 B. 415, 


COSTS IN SPECIAL GASES. 


643 


%.] 

purchase-money has not been paid into Court, the decree shall— 

(a) specify a day on or before which the purchase-money shall 
be so paid, and (b) direct that on payment into Court of such 
purchase-money, together with the costs (if any) decreed against 
the plaintiff, on or before the day referred to in clause (a), the 
defendant shall deliver possession of the property, to the plaintiff, 
whose title thereto shall be deemed to have accrued from the 
date of such payment, but that, if the purchase-money and the 
costs (if any) are not so paid, the suit shall ^be dismissed with 

,C0Sts.(2) 

The defendant, who held a mortgage of certain properties coat of gra- 
under two deeds, obtained usufructuary possession in November 1889 . f 
The mortgagor executed a deed of further charge in his favour. 
Subsequently the defendant obtained decrees for foreclosure in 
respect of three deeds. In March 1892 he obtained possession in , 
execution in respect of two deeds and in November 1894 in respect of 
one deed. In April 1897 the plaintiff sued him for pre-emption. 

Held under the provisions of S. 12, Oudh Laws Act, the mortgagee 
is entitled to be paid by the pre-emptor the costs properly incurred 
by him in obtaining a decree for foreclosure of the mortgage. Held, 
therefore, that the defendant was entitled to be paid the costs 
incurred by him in obtaining foreclosure decrees which were entered 
in those decrees. (3) 

In the case of Nanakchand v. 'Ramcliand in disposing of 
a pre-emption suit the following observations were made as to costs 
by Johnstone, J.: — “ Plaintiffs have succeeded in enforcing their 
right of pre-emption, but have lost the day in the matter of the 

(2) Civ. Pro, Code (Act V of 1903), O. XX, r. 14, ol. 1. 

(8) Bdi Baguraj Singh y. Baj Bagunath Singh, 3 0-0. 184 following SaHna Sibi 
■V. Abdul SafizKhani 2 O.G, 103. Blannerhassefet, A.O.J., said : — “ S, 12 of feiae Oudh 
Laws Act provides that when the right of pre-emption arises in respect of the foreclosure 
of a mortgage, on completion of the purchase the person exercising the right of pre- 
emption shall be bound to pay to the mortgagee the amount speoilSed in the notice 
mentioned in S. 10, together with interest on the principal sum secured by the mort- 
gage, at the rate specified in the instrument of mortgage, for any time which has elapsed 
since the date of notice “ and any additional costs which may have been properly 
incurred by the mortgagee.” It appears that it may be inferred from the provisions of 
this section that the mortgagee is entitled to be paid by the pre-emptor the costs pro- 
perly incurred by him in obtaining a decree for foreclosure of the mortgage, and that 
consequently in this case, the mortgagee is entitled to be paid the costs incurred by Mm 
in obtaining the foreclosure decrees which are entered in those decrees.” See Eai 
Magutaj Singh v. Raj Bagunath Singhs 3 0.0. 184 (190, 191). > . 

(4) 68P.R. 1902. 


Costs of 
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price fco be paid* We think the fairest order as to costs if plaint- 
iffs pay . up and ' take the bargain,' is to direct ihat in, .the first' 
Court and also in the second Court the parties shall bear their own 
costs, but that the vendees'* costs in this Court shall be paid in 
Ml by plaintiffs,”!^)' 

. The pre-e'iiiptor is not liable to pay the cost of improvements' 
or of the stamp for the sale-deed. The only thing which the pre- 
emptor could be ordered to pay is the sale price.!^) 

f Where a. conditional decree in a pre-emption suit directed that 
the plaintiff should obtain possession with costs of suit on payment 
of the purchase-money within a fixed time, and that on default of 
such payment, the suit should stand dismissed, the plaintiff could set 
off the costs awarded to him, and claim possession on payment of 
the purchase-money less such costs. 

(5) Nanah Qliand \\ Ramchand, 68 P.B, 1902. 

(6) Bindeshim 8mgh v. Pandit Balraj 8ahait 10 0.0, 49 (50). The following 
obaecyafeioas of Evans, AJ.C*, may also be noted:— “The point for decision is as 
below “ If the appellant is entitled to a decree can the vendee claim(a) expanses 
incurred in making an embankment after he had purchased the property, or (b) the 
whole or any portion of the stamp paper upon which the sale-deed was endorsed. With 
reference to the claim under bead{a) no authority is cited under which it can be held 
that the respondent vendee is entitled to any money expended by him in making 
improvements after he had purchased the villages. He purchased the villages at his 
own risk on a title from the vendor which fas knew might be challenged by the appel- 
lant. That title was not perfect title and was to this extent defective that it was 
dependant upon a right of' pre-emption vested in the appellant which he might or might 
not exercise as bethought fit. These expenses were incurred by the defendant for bis 
own personal benefit in the hope that he might be recouped by additional rent to be 
realised in proportion from land which he proposed to bring under ouUivation. All 
that the pre-emptor is bound to pay is the actual sum expended by the vendee in the 
purchase and not any money expended by him after purchase. I decide this point 
against the respondent. As to (6) the coats of a stamp on which the sale-deed was 
endorsed. By S, 29 of the Stamp Act it is provided that *‘in the absence of an agree- 
ment to the contrary, the expense of providing stamp shall be borne by the '* grantee 
Therefore it is clear that under the law the expense of providing the stamp paper in tbs 
case of conveyance is a charge which is to be borne by the vendee. This is a charge 
which he has to bear if he wishes to acquire the property with respect to which a con- 
tract of sale has been arrived at and unless there is a special agreement to the contrary 
the cost of the stamp is not considered to be a part of the price paid. I am of opinion 
that the vendee- respondent cannot recover this sum from the appellant in the event of 
his obtaining a deoreo.” Bindeshuri Singh v. Pandit Balraj Bahai^ 10 O.C. 49 (66 to 
68)» 

(7) Mifi V. Gopat Satan, 6 A. 351=4 A.W.N. 125, (referring to Begumbutee Dabee 
V* Bshan Ghunder Sein, 9 W.R. 230=B,Ii.R, Sup. 938; Jugo Mohun BtiksMeY, 
Boorendronath Boy Chowdry, 13 W.E* 106 ; Brijnath Das v, Juggernath Das, 4 C. 
742=4 C.L.B, 123 follo’syed in Baldeo Parshad v. Baldeo Singh, 3 0.0. 323 (324) ; 
Mam Nidh v, PulsM EanZi 6 0,0* 23 (24) ; Parmanund Baot V. Gobardhan Bahai, 28 
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Where a pre-emptor deposited in Court the sum he was 


,A. 676 (677) = 3 A.L.J. 804 = A.W.N. 1906, 198, approved of m Sankara MenonY, 
Gopala Pattar, 23 M, 121 U23), refeered to' in Kassa Mai 7 , Gopi^ 10 A, 389 (394) ; 
Patehchand v, Panna Lall Bania^ 10 O.P.L.B, 83 (85) ; Ckhogmal v. Govind Prasad 
:Gouri Shankar, 16 O.P.L.B. 73 (76) ; Baiju Singh v. Madho Singh, 8 0.0. 57 (68) ; 
see, also, 13 Ind. Jiir. 73 ; 8 Ind, Jnr. 635 ; Balmukand v. Pancham, A.W.N, 1887, 
243). The following extract from the judgment, of Mahmood, J. in the case of Ishri.Y, 
::Gopal, 6 A. 351 — 4 A.W.N. 126, may also be noted as contaioing a full and complete 
exposition of the law on the subject: — The Civil Procedure Code provides that in 
deoreeing a suit for pre-emption, ‘*if the amount of porohass-money has not been paid 
Into Court, the decree shall specify a day on or before which it shall be so paid, and 
shall declare that on payment of such purobase-money, togiiJier with the coste (if any) 
-decreed against him, the plaintiff shall obtain possession of the property ; but that if 
such money and costs are not so paid, the suit shall stand dismissed with costs.’’ 
Again, under S. 219 the Court is bound to “ direct by whom the costs of each party are 
to be paid whether by himself or by any other party to the suit, and whether in whole 
or in what part or proportion.” The question, then, arises whether, when a decree for 
pre-emption is duly passed in accordance with the provision of the Coda and costs are 
awarded to the plaintiff pre-emptor, he is entitled to deduct from the purchase-money 
to be deposited by him such sum as has been awarded to him as costs of suit. In 
other words, can a pre-emptor in depositing the purobase-money sefe*oS the amount due 
to him as costs of the suit under the decree? Under S. 214 the pre-emptor cannot 
enforce his decree without depositing not only the purchase-money but also the costs 
(if any) decreed against him.” The section, however, makes no provision to meet 
oases where costs, instead of being ’awarded against the pre-emptor are awarded in his 
favour by the decree. Nor is there anything in that section which specifically author- 
izes the pre-emptor decree-holder in depositing the purchase-money to set-ofi the 
amount due to him from the judgment-debtor for the costs. S. 221, indeed, author- 
ises the Court to “ direct that the cost payable to one party by another shall be 
set-off against a sum which is admitted or is found in the suit to be due from 
the former to the latter ; ” and S. 247, which is one of the rules connected with 
the mode of executing decrees, lays down that, “when two parties are entitled 
under the same decree to recover from each other sums of difierent amounts, the 
party entitled to the smaller sum shall not take out execution against the other 
party, but satisfaction for the smaller amount shall be entered on the decree and 
“when the amounts are equal neither party shall taka out execution, but satisfaction 
for each sum shall be entered on the decree.” Such being the provisions of the Code, 
we have to determine whether the question before us falls under the purview of 
S. 221 or 247 ; and if the case does not fall under either of these sections, what rule 
should govern our decision in the case. We are of opinion that the case before us falls 
under neither of these clauses of the Code. The decree in the present case did not direct 
that the costs payable to the pra-emptor-decree-holdor were to be set-ofi against the 
purchase-money to be deposited by him, nor could the purobase-money be regarded as 
a sum which is admitted or is found in the suit to be due ” from the plaintifi-pre- 
emptor to the defendant-vendor or defendant-vendee. The appellant before us cannot 
therefore claim the benefit of the former section. Nor does his case fall under S. 247, 
because that section clearly refers to counter-claims in suits for recovery of money, and 
it would be stretching the language of that section to an unjustifiable extent to hold 
that the purchase-money which a pre-emptor-deoree- holder has to deposit, as a condi- 
tion precedent to obtaining possession under his decree, is a sum which the (vendor or 
vendee) judgment-debtors “ are entitled under the same decree to recover,” or for which 
rlhey could, in any case, “take out execution.” The question then arises, whether 
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required to pay by the decree to the vendee less the costs awarded 


llsere Is aBy' olsiier pmvigioB iu the Code to meet exactly, the exigencies of the present’ 
case. We .ate of .opmion that the question must be answered ,in the negative. Rules 
in regard to decrees in pce-emption' suits were formulated by the legislature, as a, general 
law of Civil Procedure for the^ first time in S, 214 of the Code, 1877,, and it is conceive 
able that in introdueing these new rules the form which they took fell short of oom- 
prahending all the various oases that might arise in consequence; and the case before 
us is one which is not provided for fay any specific rale in the Code. Such being 
the case, we follow the example of an eminent authority, Peacock, 0 3., (in Degwm- 
huree Dabee v. Msshan Chunder Sein, 9 W.R. 230, in holding that we are necessarily 
called upon, under 8. 24 of the Civil Court’s Act (VI of 1871), which took the place 
of the old Regulation (III of 1793), to import the principles of equity in adroinis*' 
taring the rules of the Civil Procedure Code, The rules of compensation or set*ofi is a 
doctrine so consonant with the principles of justice, equity and good conscience, that it 
governs alike the rules of substantive and adjective law. Indeed, the principle has 
already been expressly adopted by the Legislature in the Civil Procedure Code itself. 
Section 111 provides for set-ofi to be pleaded as. answer to a suit ; S. 216 lays down the 
form and efieot of the decree when set-ofi is allowed against a sum found to be due on a 
substantive claim; S, 221 permits that costa may be set-ofi against the sum found to 
he due in the suit ; S. 246 authorizes the mutual set-ofi of cross-decrees ; and S, 247 
follows the same principle, in more general terms, in regard to cross-claims under the 
same decree. Is there, then, anything in the Code, or any equitable consideration which 
would prohibit a pre-empfcor- decree-holder from availing himself of the doctrine of set- 
off by deducting the coats allowed to him from the purchase-money which he has to 
deposit under the very decree which awards him oosCs? The Civil Procedure Code, ao 
we have pointed out, falls short of providing any specific rule to meet exactly the case 
before us. The doctrine of set-off, which owes its original to Roman jurisprudence, 
was well known to the civil law under the more comprehensive title of compen- 
sation, which, in the words of Story, J., may be defined to be the reoiprooaj’ 
acquittal of debts between two persons who are indebted, the one to the other; 
or, as it is perhaps better stated by Pothier, compensation is the extinction of 
debts, of which two persons are reciprocally debtors to one another, by the credits of 
which they are reciprocally creditors to one another. The civil law itself expressed it in 
a still more concise form— compewsaab es£ dehiti ei crediti inter se contHbutio. The 
civil law treated compensation as founded upon a natural equity, and upon the mutual 
interest of each party to have the benefit of the set-off, rather than to pay what he owed, 
and then to have an action for what was due to himself (Story’s E9. Juris., Ss. 143S, 
I439i. The doctrine of compensation in the civil law, of course, has never been fully 
adopted either in England or in this country, probably for reasons based upon the 
inconvenience and delay which would arise in the trial of suits. But in the case before 
us there can be no such inconvenience or delay; the decree which declares the plaintiff' 
pre-emptor entitled to obtain possession of the property in suit on payment of the 
purchase-money declares him, in the same breath, entitled to recover costs from those' 
against whom the decree has to be enforced. In a pre-emption suit the purchase-money 
has to be deposited into the Court under the express provisions of 8, 124, and it is for 
the Court to determine to whom such money is to be paid, whether to the defendant- 
vendor or to the defendant-vendee. We may take it as a settled rule of the law of pre- 
emption that if the pre-emptive suit has arisen and been decreed before the vendee has* 
paid the whole or part of the purchase-money to the vendor, the Court in disbursing the 
purchase- money deposited, would make an order directing that the whole or part of the 
purchase-money (as the case may be) should be paid to the vendor or vendee, both of 
whom must neeessaniy be judgment-debtors, and as such be liable alike to payment of 
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to hmi, held th&t he had completely complied with the order of 

the Court. (8) 

Where a pre-emptor, in whose favour a decree was passed, paid 
the purchase-money as directed, but drew out therefrom a portion 
in execution of the decree on account of the costs awarded to him, 
and on appeal the purchase-money was increased and each party 
was ordered to bear his own costs, by Straight, J., that the 
payment, within the time fixed of the difference without the costs 
previously realised, was a sufficient compliance with the appellate 

the costs awarded to the pre-emptor decree-holder. And, because the judgment-debtors, 
in the case before us, are jointly liable to the costs incurred by the deoree-holder-pre-emp- 
tor, and it is not for him to decide to whom the purchase-money, which he has to deposit 
Is to be paid, we hold that he is entitled, when depositing the purchase-money under the 
decree, to deduct from such money such sum as that decree awards to him as costs, But 
it is contended by the learned pleader for the respondent, in support of the lower appellate 
Court's judgment, that the pre-emptor-deoree-hoMer-appellanti’s right to execute 
his pre-emption decree was contingent upon his depositing the full purchase-money 
within time, and that till such deposit was actually made he could not be held to be 
entitled to any costs whatsoever, and could nob therefore deduct them from the 
purchase-money in making the deposit required by the decree. The argument, though 
plausible, has no force. It seems to aim at giving to mere formality the significance 
of a substantive efieot. For it seems to us to involve a very untenable proposition, 
that for a pre-emptor-decree-holder the only way to enforce his decree is to come into 
Court with the full purchase money in the one hand, offering it to the judgment- 
debtors, and to stretch out the other hand asking them to give him the costs which the 
very decree, under which he is depositing the purchase money, awards him. The 
argument also involves the contingency that a pre-emptor should pay up the purchase- 
money to the judgment-debtors in ready cash, and may have to wait possibly for years 
before recovering from them the costa awarded to him by the Court, and it is conceivable 
that he may never be able to recover them at all. We cannot regard such results as 
consonant with the principles of justice, equity and good conscience, which we are bound 
to administer in such oases ; and holding these views, we cannot adopt the reasoning 
upon which the judgment of the lower appellate Court proceeds, nor the argument urged 
before us in support of that judgment by the learned pleader for the respondents, The 
effect of our views is to apply, by analogy of Ss. 221, 247, the doctrine of set-off to the 
case before us— -a course which is consonant in principle with that followed by Jackson, J., 
in the case of Jugo Mohmi Bukshee v. Soorendra Nath Roy Ghowdhry, 13 W,R, 106, 
long before the Legislature formulated, the rules contained in the two sections just 
referred to. Indeed, Pontifex, J., in the case of Brijnath Dass v, Juggernath Da$Sf 
4 C, 742, seems to have adopted the principle of the rule which we have laid down, by 
holding that in a redemption suit the plaintiff is entitled to set-off or deduct the 
amount of the costa payable to him under the decree from the mortgage -monies payable 
by him to the defendant,” the case before the learned Judge being that of a decree which 
directed to plaintiff mortgagor to pay the mortgage-money and interest to defendant, 
and directed the defendant to pay to the plaintiff the coats of the suit.” Ishri v, Gopal 
Saran, 6 A. 351 (353““367). 

(8) AU Husain v, Amin XJllaht 10 A.L.J, 163 = 34 A. 695 = 15 Ind, Cas. 337, follow- 
ing Ishri V, Gopal Saran^ 6 A. 361 \ Permanand Baot v. Gobhardhan Sahait 28 A, 676 
»3 A.L.J. 804 iBechai Singh v. Shami Natkt 8 A.L.J. Notes 27. 
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Court's decree, subject to the judgmeiit-debtor's right to recoYer the 
costs previously realised from 

Section 7 of the CoiirtFees Act provides as follows, regarding the 
Court-fees to be paid in pre-emption suits: — The amount of fee 
payable under this Act in the suits next hereinafter mentioned 
shall be computed as 'follows:— In suits to' enforce a right .of p.re- 
emption according to the value computed in' accordance with' para- 
graph Y of this section of the land, house or garden in respect 
of which the right is claimed. 


(9) Bal MuMnd v, Pancham, 10 A. 400- A.W.N, (1888) 74. In the same case 
Tyrrel, I., held—** that as the pre-emptor had not at any moment of time, from the 
date of the institution of the suit, had a credit in any Court for the sum fixed by the 
appellate decree, he had failed to fulfil the condition essential to his possession of the 
vendee’s estate under the decree in the suit, Balmukand Vt Panckam» 10 A. 400 = 
A.W.N, (1888), 74. 

(10) Clause V of S. 7 runs as follows:— “ In suits for the possession of land, houses 

and gardens— according to the value of the subjaot-mafetes ; and such value shall be 
deemed to be— where the sub|eofc«matter is land, and— (a) where the land forms an 
entire estate, or a definite share of an estate, paying annual revenue to Government, or 
forms part of such an estate and is recorded in the Collector’s register as separately 
assessed with such revenue, and such revenue is permanently settled — ten times the 
revenue so payable ; (b) where the land forms an entire estate, or a definite share of ^ 
an estate, paying annual revenue to Government, or forms part of such estate and is 
recorded as aforesaid ; and such revenue is settled, but not permanently— five times the 
revenue so payable ; (c) where the land pays no such revenue, or has been partially 
exempted from such payment, or is charged with any fixed payment in lieu of such 
revenue, and nett profits have arisen from the land during the year next before the date 
of presenting the plaint— fifteen times such nett profits : but where no such nett profits 
have arisen therefrom — the amount at which the Court shall estimate the land with 
reference to the value of similar land in the neighbourhood ; (dj where the land forms 
part of an estate paying revenue to Government, but is not a definite share of such 
estate and is not separately assessed as above mentioned— the market value of the land : 
Provided that, in the territories subject to the Governor of Bombay in Council the 
value of the land shall be deemed to be — ( 1 ) where the land is held on settlement for a 
period not exceeding thirty years and pays the lull assessment to Government— a sum 
equal to five times the survey-assessment ; (2) where the land is held on a permanent 
settlement, or on a settlement for any period exceeding thirty years, and pays the full 
assessment to Government — a sum equal to ten times the survey-assessment ; and 
(3) where the whole or any part of the annual survey-assessment is remitted— a sum com- 
puted under paragraph (1) or paragraph (2) of this proviso, as the case may be, in 
addition to tan times the assessment, or the portion of assessment, so remitted: 
PJiSplanaiion, — The word estate ”, as used in this paragraph, means any land subject 

to the payment of revenue, for which the proprietor or farmer or raiyat shall have 
executed a separate engagement to Government, or which,, in the absence of such 
engagement, shall have been separately assessed with revenue.” Act VII of 1870. 
(Court Fees), S. 7, ol. 5. 

(11) Court Fees Act (VII of 1870), S. 7, el. (6). 
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,Id a. suiti for pre-»emption, unless the lan^d in sait is.a definite 
■share in an estate paying revenue to Governments' or is recorded in 
the Collector’s register as separately, assessed, the stamp must be 
naicuiated on the value of the land U2) under cl. v (b) of S. 7 of 
the Court Fees' Act.^^S) 

Under cL vi of S. 7 of the Court Fees Act (i^)' in suits to 
.enforce a right, of pre-emption, the fee is payable on the value 
oomputed in accordance ' with the provisions of cl. v of S. 7. The 
rule as payment of fee on five times, the' Government revenue is 
to be limited to cases where the suit relates to the entire mahal or 
part separately assessed, or a fractional share of it. Consequently, 
for a suit relating to several distinct plots of land not constituting 
any such definite fractional share, the fee is payable on the market 
value of the land. 

The plaintiff sued to pre-empt a sale of the equity of redemp- 
tion in certain property in the possession of mortgagees with whom 
the property was usufroctuarily mortgaged for Es. 79,000. The 
plaintiff alleged that the consideration for the sale he sought to 
pre-empt was Es. 5,000 and he paid t)a?orm fee on such amount. 
The first Court asked the plaintiff to make good the deficiency of 
Es. 975 in the Court-fees which was paid by the plaintiff, but the 
first Court dismissed the suit as there was not a properly stamped 
plaint within the period of limitation. The plaintiff appealed to the 
District Judge and again paid acl valorem Court-fee on Es. 5,000. 
He was again asked to make good the deficiency, but as he did not, 
his appeal was dismissed. The plaintiff preferred a second appeal 
on the ground that, as the subject-matter of sale was only the 
equity of redemption, the plaintiff was right in paying ad valorem 
fee with reference to the value he put upon it. Reid that the 
Court-fees should be paid upon the value of the land computed in 
accordance with S, 7, cL v of the Court Fees ActJ^®) 

Where an appeal is preferred in a suit for pre-emption, on the 
ground that the right to pre-empt has or has not been established 


(12) Musst. Jian v. Nadir Nishan, 6 P-Ri 1883. 

(13) Act VII o{ 1870. 

(14) Z6id. 

(15) Sefeteuoa under the Court Fees Aot VII oi 1870. 16 A. 483=A.'W.N, 
(1894) 124. 

(16) Daryao Singh V. Sharal Singh, 6 AXiJ, 905 (F.B.)=6 M.L.X. 311=8 Ind. 
Gas. 662=32 A. 19. 
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as the case may be, no matter what other pleas may he taken, the 
value of the snbject- matter in dispute for the purposes of ' the Court 
Fees Act must be determined as in terms provided in Art. vi of 
S. 7 of the ActJt’Sf) 38015 -when the question in appeal; relates solely 
to the amount to be paid' by the pre-emptor, then it should bC’ 
calculated ad valorem on the difterence between the amounts alleged 
as the sale price on the one side and the other. 08 ) 

In a suit for pre-emption on a transfer of equity of redemption 
of a house, the Court-fee must be paid on the market value of the 
house which forms the subiect-matter of the mortgage. 

The plaintiffs sued for pre-emption of shares in two villages 
out of a larger number sold in one and the same transaction.. 
They paid Conrfe-fees on their plaint calculated on five times the 
aggregate amount of the Government revenue payable by each of 
the two villages. Held that this was a proper mode of calcuiation. 
The two villages were not distinct subjects v/ithin the meaning 
of S. 17 of the Court Fees Act, 1870, and Court-fees were not 
therefore leviable in respect of each village separately.( 20 ) 

Header’s fees Pleader’s fees in a suit for pre-emption should be calculated 
liorsaiS— imder cl. (4) and not under cl. (3) of rule 30 of the Chief Court 
** Buies and Orders,” i.e., with reference either to the amount 
decreed or according to the valuation of the suit, or according to 
such sum, not exceeding the valuation, as the Court thinks reason- 
able, and fixes wdth reference to the importance of the subject of 
dispate.l^'h 

A decree-holder w^ho omits to pay the costs in time and thus 
violates the conditions of his decree loses the benefit of his decree 
even though he might have deposited the purchase-money in Court 
before time. - 


(17) Bails Ahmad v. Bohha Ram^ A.W.N. (1884), 179=6 A, 488. 

(18) Ibid. 

(!9) Ghasita Mai v. Kanshi Bam^ 123 P,L-B. 1903. See, also, Jalal v. Muka^nmad 
BaMsh, I P.B, 1896 (F.B,). 

(20) Durga Prasad v, Purandar Singh, A.W.H. (1904) 210=27 A. 136, 

(21) Baloo V. Madan Gopal, 149Pm,B. 1911. 

(22) Pehl Singh y. Ruldu^ 96 P.B. 1884. followed in Udmi v. Kirpa Bam, 106 P.Br 
1900. 
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Sec. 35, —Receivership Proceecllng:s. ■ 

Costs and 'expenses of receivership proceedings— When, charged on the estate— 
Prio.rity,. 

Costs and expenses of receivership proceedings when charged against applioant. 
Costs of appointing a new receiver. ' 

Costs and expenses incurred for assistance to receiver, 

Costs, items. of, which will be allowed to receiver, rule as to. 

Costs in case of reversal of order of appointment of receiver. 

Costs incurred by receiver— Lien on estate, 

Costs and expenses of defendant in suit instituted by receiver, 

Costs of unsuccessful suit instituted by receiver— If allowed to receiver. 

Costs of legal assistance and services— Right of receiver to charge for. 

Receiver cannot employ for his legal advice and service any counsel engaged in 
that suit — Even if suit has tacminaled. 

Receiver not allowed Counsel fees paid to himself. 

Costs of legal proceedings. 

Costs, security for — Receiver when personally liable for costs. 

Costs, when taxed, may be subject of receivership. 


Th 3 expenses attending the receivership are entitled to priority 

of payment out of the funds in the hands of the receiver. reoeivership 

prooeedings— 

When a fund is brought into Court for administration and When 
distribution, it must bear the expenses incurred in the receivership 
proceedings, and they must be paid in preference to all other claims 
against it. 

In an American case the costs of a receivership were properly 
given preference over prior liens although the appointment of the 
receiver was made without prejudice to prior liens. 

Next to the costs of receivership, the expense of taking care of 
the property is payable out of the funds in the hands of the 

'receiver. (4');;' 

(1) Bogardus w Moses, 181 lU. 55^. On the subject-matter of this section, see 
Author’s Law of Receivers, 1915, in the Lawyer’s Companion Series, pp. 37, 154, 326— 

328, 486, 511, 649; High on Raoeivecs, 4th Edv, Alderson on Receivers, pp, S27-829, 

841-843, Kerr on Receivers, 6th Ed,, 1912, Chaps. VII, VIII ; Woodrofie on Receivers, 

2nd Ed., 1910, pp. 252, 263, 265, 276, 290, 293; Reviere on Receivers, 3912, pp. 17, 31, 

32, 118-119, 180—188 ; Banieli’s Chancery Practice, 7th Ed., 1901, Vo3. II, 1436 — 1441; 

Seton’s Judgments and Orders, 6th Ed., 1901, Vol. I, pp, 774-776 ; 803-809; Enoyclo- 
psedia of the Laws of Engiand, 2nd Edi, Vol. XII, Heading ** Receivers;” Mew’s 
Digest, VoL XII, oo3s. 13, 82, 89; Halsbury’s Laws of Engiand, Vol. XXIV, Heading 
‘‘Receivers,” p. 402. ' 

(2) Petersburg Savings and Insurance Co* v. Della Torre, 70 Fed. R. 643. 

(3) Gallagher v. Gingrich, 106 Iowa. 237, 

(4) Ferguson v. Dent, 46 Fed. 88. , ■ 
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A receiver is entitled to 'get ' out of tbe funds in Ms' hands Ms 
costs, charges and expenses properly incurred, in the discharge of 

Ms diitiesJ5) ,, 

As a general rule, ‘‘ when plaintiff has sought and procured the 
appointment of a receiver in a case where the jurisdiction is pro'- 
perly exercised, persons dealing with the, receiver must look for 
their reimbursement solely to the fund or property in the charge of 
the Court without any personal liability on the part of the applicant. 
The mere inadequacy of the property and its failure to realize at a 
sale a sufficient amount to cover the costs and expenses of the 
receivership will not render the plaintiff personally liable for such 
deficiency, wffiere he has been guilty of no irregularity and has 
properly invoked the jurisdiction of the Court in the first 
instance.*' , 

If, however, the appointment is improperly made in the first 
instance, without notice to the defendant and without sufficient 
averments in the plaint to warrant the relief, and the receiver is 
continued against the objections of the defendant, the costs and 
expenses of the receivership should not be charged against him, but 
against the plaintiff in the action, by whom they were caused,^7) 

In another case, it has been laid down that where .the plaint- 
iff’ procures the appointment of a receiver, he acts at his peril and 
is chargeable with knowledge of the fact that if the fund of which 
the receiver takes possession is not adequate to defray the costs and 
expenses of the receivership, he may be compelled to pay such 
expenses himself, and, in such case, it is not incumbent upon the 
persons who make such advances to notify the plaintiff that they 
look to him for payment.”® 

Where a receiver is discharged on account of his inability to 
procure new sureties, he will not be charged with the costs of 
appointing a new receiver.CS) 


(5) Balaji Narayan v, S. Goviiid, 19 B. 660. 

(6) Atlantic Trust Co. v. Chapman^ 208 U.S- 360. See, also, High on Receivers, 
4tb Kd., S. 809-a, p, 963. See, also, on this point Sev&h Kalidas Dayaram v. 
Manohar Ganesh Tambekar^ Bom, P.J. 1893, p. 462. 

(?) Moyers v. Coiner, 22 Fla. 422, 

(8) German National Bank v. Best, 22 Colo. 192. 

(9) Lane v. Townshend, 2 Ir. Ob, H.B* 120, 
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Amounts expended for assistance to the receiver when shown Costs and 
to have been reasonable and necessary, wilb be allowed to a reason- joj 

able amount. <10) assistance to 

the seoeives. 

“ It may be stated generally 'that all the property which comes Oosts/items 
into the possession of the Conrt through its receiver, together with ° 
alLthe: rents, issues and profitsarising therefrom, must be applied^-'^^owed to ^ 
to the satisfaction, of the decree. after deducting taxes,'insuranceas to,' 
and ..other allowable, charges.(^i) . 

' This being the rule, the question arises what expenditures a, : 
receiver may lawfully make out of the fund with which he may be 
credited upon accounting. The matter of expenditures is, in general, 
strictly regulated, and the first and most essential rule is that the 
receiver will not be credited with any payments which are not 
made by leave of the Court by which he was appointed. 

Various limitations have been engrafted upon this rule which 
operate to relieve it of some of its harshness, and which are the 
result of an effort to save the trust property the expenses of repeated 
applications to the Court for instructions. Accordingly a receiver 
may lawfully, iinder some conditions, make such use of the trust 
fund without leave of the Court, as is necessary to preserve it, or 
to secure an income from it according to customary good usage, 
subject, however, to the supervision of the Court. '’(IS) 

Thus the receiver is relieved of personal liability where he 
expends small sums, or acts in good faith and for the best interests 
of the property in emergency involving expense, in order to prevent 
loss or damagel^^) 

“ A receiver’s charges in his account of expenditures must be 
reasonable, and what is reasonable under the circumstances is for 
the Court to determine.(^5) Thus a receiver has been permitted, 
without leave of the Court, to charge the funds with a reasonable 


(10) Davis V, Stover t 16 App. Pr. (H.8.) 225. 

(11) Pepper v. Shepherd^ 4 Mackey (D.O.) 269, 979. On this point see Alderson on 
Beoeiyars,pp.„ 82T—829. 

(12) Hooper v. Winsiorit 24 lil. 353. 

(13) V. iLnottJfeon, 91 111. App. 266* 

, (14) Blunt V. Olitherow, 6 Yes, 799 ; Hynes v. McDermott^ B N.Y. St. R. 582. As 
to what will be held reasonable expenses in carrying on a business, sea Magg y. Metro* 
politan By, Go,, 10 Red. R. 413, per Blatohford, J,, 4 Am. Sc Eng. Gorp. Oas. 140* 

(15) Wells V. Wales, 31 Eng. Law Sc Ea. 662 ; Wastell v. Desliet 31 Eng. Law & 
Eg. 663 (w.). 
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premium of insurance paid for the protection of the property, 
and also with the amount of an award paid to recover books neces- 
sary for him in conducting suits connected with the receiver- 
ship,h^) and with amounts necessary to employ agents where the 
estate lay at a distance, (iS) and with a reasonable compensation 
for assistants, clerks and watchmen where necessary.^^^^) And 
where the receiver was directed to apply the revenue froiti certain 
pieces of property to the repair and betterment of others, he was 
allowed sums laid out for what seemed to him necessary repairs.^^^) 
But he cannot employ a deputy receiver whose remuneration shall 
be paid out of the fund.”l 2 i) 

Accordingly, when the receiver has paid no money, but has 
made an arrangement with a deputy to receive such compensation as 
the Court may allow, the contract should be reported to the Court, 
and a blank left in the report for the sum that may be alio wed. (22) 

A receiver is a trustee, bound as such to the exercise of 
prudence and good faith in all his dealings with the trust estate. 
Allowance for expenses is not a matter of course, and the 
receiver’s accounts should be carefully scrutinized by the chan- 
cellor. If there are unnecessary or extravagant expenditures they 
should be reduced or entirely rejected. (23) 

A receiver who pays claims against his predecessors is in no 
better condition than his predecessor with regard to them, and, 
therefore, if the predecessor were in arrears, he cannot be allowed 
the credit.(2^) 

A receiver is not entitled to reimbursement for the expenses 
of journeys to a foreign country, for the purpose of prosecuting 
proceedings before the tribunals of that country, for the recovery 


(16) Brown v* Eazelhurst^ 54 Md, 26 (Bng.). 

(IV) Adams v. TFooifs, 15 Cal. 206 (Amec,). 

(18) Blank v. Lindsey ^ 15 Yes, 91. 

(19) Dickerson v. Van Tine, 1 Sandf. Super. Cti. 724 ; Taylor v. Sweet, 40 Mich. 
786 ; Corey v, Long, 12 Abb. Pr, (N.S.) 427 ; Howes v. Dams, 4 Abb. Pr. 71. 

(20) Hynes v, McDermott, 3 N*Y. Sfc. R. 682. This disbucaement was subjecfe, of 
oourse, to the allowance of the Oourfe, 

(21) Corey v. Long, 12 Abb. Pr, (N.8.) 427. The question of employing counsel 
will be considered hereafter in the course of this section. 

(22) Adams v, Wooers, 15 Oal, 206, Amec* If the allowance be unsatisfactory, the 
.aggrieved party may, of course, objeot by motion in the cause. 

(23) Schwarts v. Keystone Oil Oo.» 163 Pa. St. 283 ; 25 Atl, R. 1018, 

(24) BaUaik v» Mnkm, 36 Miss» 321* 
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■of pi^operfjy belonging to the estate,, unless he , had express' authority ' 

Iroin the Court foiv such journey. ' 

■ It has been said that when receivers carry on the business of a ' 
.corporation and sell the property, - they cannot diminish the -fund 
.due to the lien creditors by retaining an allowance for . their , fees 

,and those of counsel. ( 26 ) 

Where a . receiver continued the operation of a glass ' plant 
beyond the authority given him, and at a loss, it was hekithat the : ' 
claims for labour should be first paid and that the deficit should be 
charged against the receiver. (27) 

When an order of appointment of receiver is reversed all Costs m oaae 
expenses attending the receivership, and his duty as to the pro- 
perty must be paid regardless of who is the winning party, and appointment 
should be paid by the plaintiff who applied for when the appoint- 
ment is wrongly madeJ^s) 

The subject received extended consideration by the supreme 
Court of New York in the case of Weston v, in which a 

receiver was appointed who took possession of the property. On 
appeal the decree was reversed and the receiver ordered to return 
the property and render an account of his administration before 
a referee, who was authorized to fix the compensation of the 
receiver, which the plaintiff was ordered to pay. The receiver 
held the property and demanded payment of his compensation. 

As to this action the Court declared that it could not be sustained, 
and that the plaintiff, the unsuccessful party in the litigation, 
must pay the expenses of the receivership. To take a person’s 
property from him by an unauthorized proceeding,*' said the Court, 

** and place it in the hands of a receiver, and then subject him 
to the expenses of the proceeding, would be very transparently 
unjust, even if the Courts had the power to do so.” In the same 
case in a concurring judgment Barnett, J., said : It would be a 

pretty severe rule, even if constitutional, which would compel a 
litigant to pay the expense of having his own property illegally 
taken out of his custody for a while. There might be cases where 

Malcolm v. O' Callaghan, 3 Myl. & .Cr. 52. 

(26) Moore v. Lincoln Park <& Steamboat Consolidation Co., 196 Pa. St, 619 ; 46 
Atl. E. 857. following Lane v. BoUl Co., 190 Pa. St. 230 ; 42 Atl, B. 697. 

(27) Qiilespie 7 . Blair Glass Co., 1S9 Pa. St, 50 ; 41 Atl. E. 1112. 

(28) Mothers V. Coiner, 22 Flsk, i22* 

(29) 45 Hun, 219. . 
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a'pecew^ erroneously appointed, but . not , under such circum-- 
stances as to make the appointment' absolutely void, which would:' 
warrant' an order that his disbursements be paid; out of the fund,.: 
as, for example, where the property consisted of a herd of cattle, 
lor which, the receiver had to buy fodder. ' In such a case it. would, 
be fair and just ' to charge the successful party with the cost of 
feeding, "for he would . have . had .to ■ incur it ' if ' the aniinais; had 
remainedan his own custody.’' But commissions and disburse-;': 
inents,' except such as would have been' necessary, if the, custody of 
the property had remained unchanged, it was said, were on a 
different footing.” 

On appeal in an American ease the appointment of the receiver 
was revoked and the receivership vacated. Pending the appeal the 
receiver gave bond and proceeded with the management of the 
property in compliance with the order of the Court. As to the con- 
tention that, as the appointment was wrong, the defendant should 
not be charged with the payment of the receiver’s compensation, 
but that it should be taxed against the plaintiff, the Court said : 
/‘' The authorities upon this question are badly in conflict, but we 
believe the better reason to be with those which hold that, inasmuch 
as the receiver is appointed to manage and preserve the pro- 
perty pending the litigation for the benefit of those ultimately 
adjudged to be entitled to it, the cost of doing this, including his 
commissions, should ordinarily be made a charge upon the property 
itself, and paid out of its proceeds regardless of who finally succeeds 

(30) The foilowin^ note to the decision in the above case given by BIi:. Aiderson in 
his book on Bscaivers may also be noted “ We conceive no reason to question the 
correctness of this opinion of the New York Oourt, but appreciate that it is both logical 
and just. There is one feature of the question which the opinion does not cover, the 
payment of the expenses of the receivership when the plaintiff is insolvent. There 
cannot, of course, be any recourse on the Court, and if the expenses are not paid out of 
the fund or property held by the receiver they must go unpaid, To guard against such 
an emergency the Court could, and should, in proper cases, impose on the plaintiS the 
giving of a bond as a condition to the appointment of a receiver, so that, in the event 
the plaiiitifi ultimately^ fails to maintain the action, the paym.8nt of the expenses attend- 
ing the receivership may be properly adjusted. As a rule receivers are appointed with* 
out requiring any bond from the party procuring their appointment, the receivers 
being ordered to give bond for the faithful performance of their duties.” {Briarfield 
Iron Works Co. v. Foster, 54 Ala. 622, 8S3 ; Moritz v. Miller, 87 Ala. 331 ; 6 So. B, 269 ; 
DoUins V. Lindsey, 89 Ala, 217 ; 7 So. B. 234). In some cases the applicant is required 
to enter Into bond before the appointment of a receiver. Such a provision would some* 
times be mandatory and prohibitory, and in such a case without oompiianoe with its 
requirement the appointment is void. Dreyspring v. Loeb, 113 Ala. 263 ; 21 So. B. 73^ 
See Aiderson on Beceivers, 1905, S, 95, pp, 1S4| 135, 
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To liold otherwise might greatj^r embaiTass the Conrts in 
obtaining: suitable persons to h 11 these important ' positions, for we ' 
apprehend that few indeed could be found who would be willing to 
give the enormous bonds and incur the heavy responsibilities ■ \ 

assumed by receivers of large properties, if they were required to 
await the result of the litigation for their compensation, and in case 
the defendant should be successful could then only look: to' the ■ ^ 

plaintiff for its payment. 

If the order or decree appointing a receiver is reversed on 
appeal, he must, it has been adjudged, deliver back ail the property 
received without deducting commissions.l^^i 

In one of the recent American cases it was stated as follows : 

“ We do not decide that in all cases where an order appointing a 
receiver is reversed, no commission can be allowed to the 

receiver. There may be circumstances existing in any such case 
which would render it a matter of discretion whether or not to 
permit commissions, etc., to the receiver ; and with its exercise we 
would have no right of review if not abused/ ’(3’^) The erroneous 
appointment of a receiver does not constitute him a usurper. (3^) 

Even where an order appointing a receiver was reversed on 
appeal, it was held that Ife had the right and it was his duty to hold 
and protect the property in his possession until taken from him by 
order of the Court. Where a decree appointing a receiver is 
reversed wholly without any reservation, his office ceases with such 
reversal.l^^l 

The expenses of a receiver, reasonably ■ incurred in the dis- Costs mour- 
charge of his duty, are a lien upon the property prior to that of the ^er-Lie^rn 
bond-holders, and among the expenses which should be allowed estate, 
him are reasonable fees for counsel employed by him in the proper 
discharge of his trust, the cost of litigation, and the expenses in taking 
care of, protecting and repairing the property in his charge.” 

(31) Espnella Land S CattU Co. v. Bindlef 11 Tex. Oiv, App. 262 ; 32 S.W.B. 582. 

(32) Wesion v. Watts, 45 Hun. 219 ; Pittsfield National Bank v. Bayne, 140 N.Y- 

32L 

(33) Pittsfield National Bank v. Bayne, 140 N.Y, 321. 

(34) Eom V. Jones, 60 Iowa. 70. 

(35) In re Murray Hill Bank, 43 H.Y.S, 836 ; 14 App, Div. 313. 

(36) OrwmlisJCs Admr, v. Shenandoah Valley B» B, Co,, 40 W, Va. 627 ; 22 

(37) McLamv, PlacervilUt eic<, B,B, Co,, 66 C, 606 (Amer). See this point 
discussed moiie fully, in/m. 
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Costs and ex- In an action pmseciited by the receiver of a corporation 'for the^' 
fsSnu/^** of money dne to the company. when the action is carried 

suit institat- QQ enhancement of the fund in the receiver’s hands and for 

w. the benefit of those who shall be finally determined to be entitled 

thereto^ if the receiver is unsuccessful in his suit, the defendant is 
entitled to costs. And such defendant will not be required to 
await the final distribution of the assets and to share pro rata. with. 
other creditors or parties interested, but he is entitled to an 
immediate order for payment of the costs out of any funds in the 
receiver’s hands.(^s) 


Costs oi As a general rule receiver is allowed only costs of successful 

sSt^Situt- pi’oceedings. But if the proceedings instituted by the receiver were 
Howed ^ obtaining the previous sanction of the Court, he will be 

to receiver, allowed Gosts whether the proceedings are successful or not. (39) 


If a receiver improvidently and recklessly instituted proceed- 
ings in a certain form, which he has afterwards to abandon under 
the advice of counsel, and then brings his action in another form, 
in which he is successful, he cannot be allowed the costs of the 
former proceedings, but must bear it himself. (^3) 


In ordinary cases, a receiver, if successful in a suit instituted 
by him and if the same be for the benefi*t of the estate, the costs 
and other expenses of such a suit would be allowed to the receiver 
although the previous sanction of the Court be not obtained. (^i) 
But in the case of a receiver of an infant’s estate he will not be 
allowed his costs and expenses incurred in instituting or defending 
actions without the. sanction of the Conrt.l^^) 


Costs of 0^ this subject of the right of receivers to charge for legal 

mm services, the judgment of J ustice Mookerjee has made important and 
secvices— original contribution. (^3) shall proceed to see how his Lordship 
has laid down the law on this subject. ‘"Receivers are entitled, 
in the settlement of their accounts, to payments made on account 
I of legal services and counsel’s fees ; and such fees, when paid by 

] ) the receiver in good faith the disbursement being proved to be 

i I ^ ^ __ , ^ 

(38) Columbian Insurance Co, v. Stevens, 37N,Y, 536. See, also, High on Recei- 
vers, 4th Ed., S. 810, p. 965. 

(39) Brisiowe v. Needham, 2 Fh, 190. 

(40) In re Montgomery, 1 Mol. 419. 

(41) Brkiowa v. Needham, 2 Ph. ISO. 

V "Dickon, 6 Sim, 629. 

(43) MoUni Mohan v. Baroda Kmta, 12 Ind. Oas. 780=14 C,LJ. 445, 

^ ■ ■■■ 0 . 
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necessary and beneficial to the parties , ultimately entitled to the 
fund, shonld be paid from such fund in the settlement : of the 
receiver's accounts.' It must be remembered, however, that the 
Court is reluctant to allow a receiver any payments made to Counsel 
for services when the employment has not, been authorised by the 
Court, specially when the payment was either unnecessary or need- 
lessly expensive. The principle applicable was thus concisely , 
explained in Henry 'v. Henry no case, except when the' 

cestuis qiie trustent are sui juris and waive it, should a Court suffer 
a credit to stand or be entered upon the accounts of any trustee 
for expenses incurred without a previous order, whether for attor- 
ney’s fees or otherwise, until he satisfies the Court by proof, (1) that 
the expense was a reasonably necessary one and for a service not 
within and the ordinary duties which the trustee should himself 
perform ; (2) that the amount claimed is the fair and reasonable 
value of the service ; and (3) that the amount has been actually paid 
in good faith by the trustee. If the Courts would vigorously enforce 
this rule, trust estates would not suffer as many have suffered in the 
past. The loose practice of executors, administrators, guardians 
and other trustees, of employing counsel, generally, without regard 
to cost, without any effort to obtain the best terms practicable for 
the estate, with no thought of personal responsibility or expectation 
of payment until allowance is made, but too often upon the assump- 
tion expressly or impliedly indulged by both, that the attorney 
shall receive only what he may induce the Court to allow from the 
funds in hand, after the service has been rendered, is fraught with 
evil and should not be encouraged. Under its influence, estates 
have not infrequently been in large measure swallowed up in cost, 
and in some instances, Courts, created to protect the helpless, 
actually brought into public disfavour. 

The Court must determine whether the expenses incurred are 
just and well founded, and the matter must be carefully investigated ; 
for the estate cannot properly be made responsible for expenses 
needlessly, if not capriciously, incurred. To sum up the position : 
a receiver is entitled to legal assistance in proper oases, and will be 
allowed reasonable and proper fees in this behalf out of the funds, 
not only when the employment has been previously sanctioned by 

(M) 103 Ala. 682. 

(46)i Sea the sama cited ia the judgment of Justice Mookerjaa in Mohini Mohan v, 
Baroia Kania Barhat^ 12 Ind. Gas. 780—14 C.IiJ. 445. 
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the Court but also when it- was not; .previously ■authorised^ if " the 
expense has been incurred .in- the exercise,.of:a sound' discretion. 
Such allowance will be made only for services- requiring legal skill, 
but not for services which were not rendered to the receiver or for 
services which were not, in .behalf, of .the -interests represented ,.by 
the receiver, or which' were rendered' ,in ' matters with which the 
estate in the receiver's hands had no concern, or in which the 
interest only of - 'the receiver- personally may be involved, or for 
services, the necessity for which had been caused by the receiver. 
Such allowances, however, must be carefully scrutinised, and if they 
are unnecessary or extravagant, they should be reduced or disalloW” 
ed altogether. Such allowances are in substance to be governed by 
the reasonable necessities in that regard, if the receiver has properly 
discharged the duties which belong to him to perform, by the time 
necessarily spent in the administration, the grade of service re- 
quired, the efficiency of that rendered, the benefit to the trust, the 
fidelity displayed, and by all other circumstances throwing light on 
the question:^^^) 

The rule is that the receiver should not employ the counsel of 
either of the parties to the litigation in which he was appointed ; 
since their duty is to protect the interests of their respective clients 
and to watch the receiver's proceedings, to the end that a favour- 
able performance of his duties may be insured, they are not regard- 
ed as competent to act as counsel for the receiver, and their under- 
taking to act in such a capacity might frequently cast upon them 
inconsistent and conflicting duties which could not be properly 
discharged by one and the same person, 

The rule that a receiver cannot employ for his legal advice and 
services any counsel engaged in the suit also applies even though 
the suit has terminated. The termination of the suit does not in 


(46) Per Mookerjee and Caspersf, «!/., in MoMni Mohan Pair a v. Baroda Kanta 
Bathaf, 12 Ind. Gas. 780 afc gp, 787, 788»14 OXJ, 445. As lIlnsferatiDg a oass, in 
which fees allowed were held not excessive, reference may be made to Oake v. Mohan^ 
(1896), 164 U,S» 311, while as illustration of a ease in which the fees were held excessive, 
reference may be made to Drey v. Watson^ (1905) 13S Fed. 792; 71 G.G.A. 158, 

(47) Pet Mookerjee and Oasperse, in MoUni Mohan Patra v, Baroda Kanta 

Barcatf 12 Ind. Gas. 780 afep* 789=14 O.ti.J. 445. Sae, also, DixoHY, Wilkinsont (1859) 
4 Drew 614 at p. 619 ; 4 De. G, and 608 ; 6 Jur. (N.S.) 1063 ; 7 W-R. 624 (Eng.). 
See, also,’ Afaora V. (1879) 3 D.B. Ir. 406, and see, also, Bychmanv, 

Parkins, (1836) 5 Paige 543, and K&mell v, 0* W» Telegraph Company, (1896) 161, 111 
522 atp. 6i3j44N*E, 891. 
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any way affeot the capacity or the incapacity of the coiiiisel in this 
respect.(^s^ 

On this subject the following extract from the judgment of 
Mookerjee^t^Q) may well I'e noted;—*' It has, indeed, been suggested 
that, as the consent decree had been made, the suit may be 
deemed to. ha¥e terminated, and it was, in this view, right 
and . proper for the vakil to appear for the receiver and against' 
the plaintiffs. This contention, in our opinion, is entirely unsus- 
tainable* No doubt, the consent decree had been made, but 
the parties were still unable to have the subject-matter of 
the administration-suit released from the custody of the receiver 
as an officer of the Court; there was serious difference of 
opinion as to the relative rights of the parties, and the terms upon 
which they were to be allowed to resume possession of their property. 
The parties and the receiver were at controversy as to the pro- 
priety of transactions which, according to the receiver, had taken 
place under the advice, if not the approval, of the very vakil whose 
services the receiver was so anxious to employ against the plaintiffs. 
It is well settled that the authority of a solicitor to represent his client 
does not necessarily terminate with the judgment in the suit,<so) 
and, in the circumstances of the case before us, we cannot adopt as 
well founded the suggestion that the suit had terminated so as to 
entitle the vakil to appear against the party for whom he had pre- 
viously acted* No doubt, as the learned Judges of the Sudder 
Court observed in Bam Charan Maziimdar v. Baja BisJiu Nath 
Singhji^'^) much must be left in these matters to the honour 
and etiquette of the Bar, and the nice sense of their position which 
ordinarily distinguish members of the profession. But, in the cir- 
cumstances of this case, we regret very much that we should have 
to express our disapproval of the course adopted, and we cannot but 
feel that it would have been better for ail parties concerned, if a 
course so obviously inappropriate and inexpedient, had been, as it 
might easily have been, a voided.” (52) 

(48) See MoMni Mohan v* Baroda Kanta, 12 Ind. Oas. 780—14 O.L.J. 445. 

(49) Jn the case of Mohini Mohan v, Baroda Kanta Barkar, 12 Ind. Gas. 780 at 
pp. 789, 790«14G.IiJ. 445. 

(50) De la Bole {Lady,) v* Dick, 1885, 29 Ch. D. 351 ; 64 LJ. Oh, 940 ; 52 L.T. 
457 ; 53 W.B. 586 (Eng)j Bagky v. Maple S Co,, (1908) 27 T.Ii.B. 284. 

(51) (1856) Beug, S.D.A. 399 at p. 404. 

{!^2) Per Mookerjee and Casperssi, in Mohini Mohan Patra v, Baroda Kanta 
Sarkafi 12 Ind, Oas. 780 at pp. 789, 790—14 O.L.I. 445. 
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Raoeivee not A receiver will not be ■ allowed ,io charge ■ for^ counsel-fees 

ooii^etfees Mmself .for services, rendered, he; being .'.an: attomey^ in 

paid tio tiim-gijijiiion iq the legal costs'- properly taxable in siii'ts .prosecuted or 
defended by him.. And it is deemed* as unsafe, to permit a receiver 
to contract for, and to pay himself such extra allowance, ^ as, it 
.' would be to permit him to become a purchaser of the trust, property, 
...which,. it, is his duty to sell to the best advantage of the estate.'’fS,^') , 

„Coss. of legal. ' Where a receiver commences'' proceedings .at law and then,, 
proceedmga. advice' of counsel, abandons them and proceeds in another 

form, and is successful in the second proceeding, it seems that he 
will not be allowed the costs of the first proceeding. 

But a receiver will not be charged the costs of an accounting 
because some items of credit are not allowed, no fraud or bad faith 
being shown.l^^l 

In England a receiver has been allowed to take out of the 
fund in his hands the costs adiudged to him against an unsuccess- 
ful plaintiff, the latter being irresponsible.lSB) 

Where a receiver institutes proceedings without the permis- 
sion of the Court, after a rule or order relating to the same subject- 
matter had been made, the Court has power to determine whether 
the costs shall be paid out of the funds in the hands of the receiver or 
by him personally ; and in such a case the successful party is not 
required to make an affirmative motion to determine whether he 
should be personally charged with the costs.t^*^) 

Pending the litigation it is not the duty of a receiver to pay 
the costs and expenses incurred by the plaintiff in the suit, in which 
the receiver was appointed. It may be that the plaintiff's demand, 
from the beginning, has been wrongful, and, if so, whatever has 
been done at his instance, must be at his expense. (S7-a) 

'' He is entitled to the protection of the Court against loss for 
disbursements made by himself as receiver, which were such 

(53) In re Bank of Niagara, 6 Paige/ *213, Bee, also, High on Receivers, Ed,, 
B. 808, p, 961. 

(54) In re Monigomerp, 1 Mol. 419 ; Alderson on Receivers, 1905, pp. 343, 344, 549, 
841-’843. 

(55) Hynes V. (1886) 3 N* Y, Sis. R, 582, 586 ; Sad/ofii v. Folsom, 

55 Iowa, 276, 

(56) Courand v. Bamner^ 9 Beav, 3. 

(57) Matter of Castle, 2 H.Y, St. R. 362 (Sup. Ot. 1886). 

(67-a) See Alderson on Beoeivers* 1906, Si 268, p. 343. 
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as a reasonable and prudent man would have been justified in 

expending.(®8) 

Where a judgment was obtained against a receiver, in a suit 
originally brought against the corporation of the property of which 
he was appointed, but which was defended by him, it was adjudged 
that the costs attending the suit and an allowance should be paid 
by him out of the fund, since they were incurred for the benefit of 
the fund out of which all other claims entitled to preference had 
been paid, and that this was not giving preference to a debt as such, 
but only requiring the fund to pay an expense incurred for its own 
benefit. 

When a receiver prosecutes an action for recovery of money for 
the enhancement of the fund for which he is receiver, and fails to 
recover, the defendant is entitled to costs, and is not bound to await 
the final administration of the fund, and, as a general creditor, 
share with other parties interested therein, pro rata, but is entitled 
to an immediate order for payment of the costs out of any funds in 
the hands of the receiver. This is true where the receiver con- 
tinues the prosecution of an action begun by the insolvent company 
before his appointment.(59) 

Where in a suit by a receiver against several defendants, one 
of them successfully defended the suit, it was held the receiver was 
not personally liable for the costs of such defendant, unless ordered 
by the Court to pay them for mismanagement or bad faith in con- 
ducting the action. (60) 

“Where receivers of the property of a bank continued a suit 
commenced by the bank, and were nonsuited, it was held that the 
defendant was entitled to all his costs out of the fund in the 
receiver’s hands, down to the time of the nonsuit, but not for 
making up the record, and issuing an execution against the 
bank.”(6i) 

If upon the examination of the accounts of a receiver and the 
vouchers relating thereto, no misconduct of the receiver be shown, 
he is not chargeable with the expenses of the accounting. (6'2) 

(58) Adams v. Easkelli 6 Gal. 476 (Amer.). 

(SS-a) Locke V. Ooverti 42 Hun, 4S4 (1886). 

(69) Golufnhia Ins* Co, Sievenst 37 N.Y. 636, 

(60) Marsh y. Hussey ^ 4 Bosw, 614. 

(61) Camp V, Niagara Bank, 3 Paiga, 283. 

{62} Hynes y. McDermott, 3 B, 682, 686 {H,Y. Com, PL). 
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As has already .been seen,. a sncBessfiil.defeiadanl! in an aclion 
;..bron receiver is entitled to an immediate order , for payment 

. of the costs. out of any funds in the receiver's handsJ^,^) , 

■ According to the English practice the receiver iS' not justified 
■ in defending a.n action brought against' him unless he first obtain 
leave of Court ; hence, if a defence be prosecuted without leave, and 
be unsuccessful, he is not entitled to be credited with the costsJ^^) 
Where a motion is made to remove a receiver which is sub- 
sequently withdrawn, and the receiver then surrenders his trust, 
the Court will allow him the expenses of the defence if he has 
acted in good faith • but the rule would be otherwise if the 
motion were prosecuted successfully.!^^) 

So, also, the receiver is not chargeable with costs where he is 
discharged because of his inability to secure new sureties W 
when a receivership is extended over additional lands, the receiver 
must perfect additional security, or be removed. If, in such a case, 
he be removed and seek the costs incident to his original appoint- 
ment, he must make a special case for them. (68) 

According to the English practice it seems to be the duty of 
the parties to the proceeding to see to the taxation and payment of 
costs due to a receiver, but if they neglect to .do so the receiver may 
attend to it. (68) 

A special receiver appointed during vacation should be allowed, 
out of the moneys collected by him during such receivership, an 
amount sufficient to compensate him for all costs and other 
legitimate expenses which he may have incurred while acting as 

such special receiver.C^^) 

Costs, seou- Generally a receiver will not be required to give security for 
ReoeivBE costs in a suit brought by him, but such may be and will be 
7m^\yhlh\& when the receiver is without funds with which to pay the 
for costs. — — — 

(63) Columbian Ins. Co* v. Stevens, 37 H.Y. 536. 

(6A) Bristowe v. Needham, 2 Phil. Oh. 190 \ Swahy v. Dickon, 5 Sim, 629, 

(65) Cowdrey v. Railroad Go*, I Woods 331. A contrary rule prevails in England, 
upon the ground that the receiver need not have appeared and is not a party interested, 
Herman v. Dunbar, 23 Beav, 312, 

(66) In re Colvin, 4 Md. Ch. 126, 

{67) Lane v, Townsend, 2 Ir, Oh, (H.S.) 120, 

(68) Wise V* Ashe, 1 Ir. Eq[* 210, 

(69) Ireland v. Eads, 7 Beav. 56, 

(70) tor?*-Hill,'27W.?a,57f,6l0, ' 
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costs and the action was brought in bad faith, or heedlessly, or 
without reasonable prospect of success.!'!’!) 

A receiver’s liability for costs in actions instituted by him on 
behalf of the estate in his charge is similar to that of any other 
trustee-— as, e.^., an executor or administrator — who sues for the 
interest of an estate ; but being an officer of the Court, and pre^ 
sumably acting by its authority, he usually receives special con- 
sideration.W) 

So it has been held that where he has been prevented from 
going to trial, by good and sufficient reasons, after having noticed 
the case for trial, he should not be required to pay costs personally, 
especially as he had evidently acted in good faith.C^S) 

Where a bill filed by a receiver on behalf of creditors, under 
the advice of counsel, was, without fault of the receiver, dismissed 
upon the ground that its allegations of fraud were not supported 
by the proof, the costs were allowed to the receiver out of any 
funds which had come or might come into his hands.(74) 

Where a receiver voluntarily intervened in litigation without 
funds to pay the costs, and it was shown that the claim which 
he wished enforced was not proper, held that he was personally 
liable for the costs.t'^S) And if a receiver institute a suit care- 
lessly and without permission of the Court, he may be charged 
personally with the costs, and without an affirmative motion for that 
purpose.Wfi) 

Taxed costs may be the subject of receivership by way of Costs, when 
equitable execution; (77) but the Court will refuse to appoint 
receiver over untaxed costs in respect of which legal execution w«eivership. 
could not issue.(77-«) 


(71) Ridgeway v. Seymour, 35 N,Y»S. 197 ; 14 Miso. Bi 78 ; 26 Civ. Proo. B. 28 ; 
Oahn Ve Sugenheimert 57 N,Y.S. 406. 

(72) See Aldeeson on Beoeivers, 1905, S. 549, p, 747. 

(73) St, John V. Denison^ 9 How. Pr* 433, where he was unable to go to trial on 
account of the absence of a material witness. See also Eubbell v, Danat 9 How. Pr, 

p4.K;:^:;V:r ■ 

(74) Tillinghast v, Ghamplin, 4 B* I* 173i 

(75) Bourdon v. Martin, 26 N.Y.S. 378. 

(76) In re Gasile, 2 H.Y. St. B. 362. 

(77) Kerr on Beoeivers, 6th Bd.i p. 122, Note, 

(77-a) See WUUs % Gooper, 44 S,f * 698 j Kerr on Beoeiyerai 6th p, 122*- ' 
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Sec. 36 -Reference- Review-Revfelott, 

L—Beference. 

;::: «aoMee, 

Small Cause Coart leferenoe-Praotioe as to costs. 

IL^Meview. . . 

ProvigioBs of tie Code of Civil Pcoaedure. 

Cour Wees on application for review. 

Miscellaneous, 

■ Hit— i2et;isio5ti eic» 

Bevision* 

Besfeoration of suit. 


[Chap. 


Costs of 
sefersnce to 
High Court, 
provisions of 
the Civil 
Prooedure 
Code as to. 


I*^Referellce.■^:., . 

nf Tn °o«seqaenton a reference for the decision 

of the High Court shall be costs in the case.H) 


Practice, 


The costs of a reference to the Hiph rnn..*- i i , , 

onL“S“t;er“ T tte col* 

neea no. — , 

<1) Seo Aot V ol — 

(2) Nicol V. Maihoord Bass Bumani 15 o <in 7 -*ta t h -r 
obsamtions of tha Court in the ooursa of the iudemfinf^ Wlowing 

the rafarancaia unda. S. 617. tha olHL p'^d T" “o‘«a:-"When 

Procedure Code, whioh says ; ‘ Costs if anv onwo 8.620 of the Civil 

of the High Court shall ba costs in the case’’ Naw"tha ?j“ °Pwion 

the meaning of the words ‘ costs in the case ’ On ih. w what is 

‘the case’ means ‘ the refarenoe,’ and that'tha on f "® suggested that 

with as a thing apart. On the other hand a Lre eitr2!" “»7 •=« '^ealt 

that the costs must follow the ooats of the cause Now tT ”7 “““sly, 

be the true meaning. The teohnioal meaning of tfaa this can 

quite unknown in this country generally ooste of^ oause ’ is 

dealt with in the discretion of the Judge when rlAor application being 

Ithinkthe meaning of the words 17 ^ ^ etSw 

of a suit or appeal and under S. 620 tL costs are to ^ 1 ? ffatanoe in the hearing 
no doubt that this means ooats of the suit or anneal n I entertain 

section under which the ooats are dealt with and tS T being the 
case. Turning to the sections dealing with “"f made costs in the 

provides ‘that the Court shall havefuU power ^ “ suits^^^ 

application and suit in any manner it thinks fit and (17 . «ery 

jur sdiotiontotrytheoaseisnobartatho^lt 

only proviso I think which makes costs 
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If a party asks the Judge of the Small Cause Court to refer a small Causa 
case and does not appear in the High Court, he must be taken tO enoa — Ptao'- 
have abandoned his case, and must have judgment given against 
him in the Court. The defendants who appear would be entitled 
to an order that the plaintiffs at whose request the reference was 
made should pay the costs of the reference and other expenses 
connected therewith.<3) 

Where a party to a suit requests the reservation of a question 
by the Small Cause Court for the opinion of the High Court and it 
is not reserved because the Judges entertain any doubts, and the 
party does not appear in the High Court, the decision must be 
against him, whether security has been given for the costs of the 
reference and the amount of the judgment or not, and he must pay 
the costs of the reference. W 

In the case of a reference from the Presidency Small Cause 
Court to the High Court, the provisions of the Statute which 
governs the matter should be strictly complied with. Where a 
judgment is given contingent on the opinion of the High Court on 
a point to be referred to the latter, and the party, at whose instance 
the contingent judgment is given and the reference made, fails to 
deposit the security “ at once,” the reference will be liable to 
dismissal. 15) 

II,— Review. 

With regard to costs of an application for review the Pmviaiona 
Code of Civil Procedure provides as follows : — “ Where the ll oivi?°PrO' 
application for review has been rejected in consequence of 

the result of the suit ; ‘ Provided that if the Court directs that the costs of any appli- 

oatioH or sail! shail nofc follow the event, the Court shall state its reasons in writing,* 

Now these costs, therefore, under S. 620 are in the same position as costs of a suit under 
S. 220. The costs of an application may be dealt with separately or reserved, but the 
coats of a suit can only be dealt with once and for all, viss,^ at the termination of the suit. 

The result is that I think this order is wrong, and the costs of the reference must be 
decided when the case is decided ; but I desire to say that when the learned Judge comes 
to deal with the costs of the reference he will not necessarily be bound to give them to the 
party who succeeds in the suit. He will be at perfect liberty to give them on their own 
merits. In the result this order directing the defendant to pay the costs of the reference 
must be set aside, and the applicant must have his costs of this rule.” Nicol v, 

Mathoora Dass Dumani^ 15 C. 507=12 Ind, Jur, 468. 

(3) F. Dissent v. Justices of the Peace for the Town of Calmita^ 5 B.L.R. App, 24= 

20 W.R. 349 (Note). 

(4) Williamson Brothers v* Arab Ismail Kha% 11 B.L.R, 415=20 W.E. 849, 

(6) Jugal Kissore^. Sewmueh Boy, 28 Oi 260 distinguishing, Womaro VtMaimarain 
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the failure of the applicant to appear, he may apply for 
an order to have the rejected application restored to the file, and, 
where it is proved to the satisfaction of the Court that he was 
prevented by any sufficient cause from appearing when such 
application was called on for hearing, the Court shall order it to 
be restored to the file upon such terms as to costs or otherwise as 
it thinks fit, and shall appoint a day for hearing the same.”® 
OoBit-fses on The proper fee leviable on an application for review of judg- 
rnent when it refers to a portion of the decree is the fee leviable 
on the plaint or memo, of appeal, in which the judgment, review 
of which is asked for, is passed.® 

The stamp-fee on an application for review must be calculated 
on'the amount that would be obtained if the review were granted, 
and not necessarily on the whole value of the suit.® 

An application for review of an interlocutory order is properly 
stamped with a Court-fee of Es. 2 and neither Art. 4 nor 5 of Sch. I 
of the Court Fees Act refers to an interlocutory order.® 

An application for review of judgment, such as is alluded to 
in Arts. 4 and 5, Sch, I of the Court Fees Act ho) does not 
include an application for a new trial in a Small Cause Court in 
the mofussiLhW 

Miaodiane- The provisions of S. 17 of the Provincial Small Cause Courts 
Act as to the deposit of costs on an application for review are not 
mandatory, but merely directory. (12) 

A decree of a Division Bench of the High Court, dismissing 
an appeal for default in depositing the estimated costs of prepara- 
tion of the paper book under r. 17 of the High Court Eules, 
Part 11, Chapter VIII, can only be set aside by an order under 
S. 626 of the Civ. Pro. Code (Act XIV of 1882). (13) 


(6) See Act Vol 1908 (Code of Civil Prooedure), 0. XLVIl, r. 7 (2) 

(7) In re Sheikh Maghil, 31 A, 29i (In re Manohar Q, Tambekar, i B. 26, not 
followed j NoUnchander v. Mahomed Ueir Ali, 3 C.W.N. 292, iollowed). 

(8) In re Manohar G. Tambekar, 4 B. 26 ; Anotvymous, 7 M.H.O.Ap. 1. Bat see 
NoUmhandar v, Mahomed Urn AU, 3 O.W.N. 292, in which a diiierent view has been 
taken, 

(9) Jagamath Mulchandt 31 A. 262* 

(10) Act til of 1870, 

(11) Gopemath v* Earn 14 W»B. 249. 

(12) , Bamummi v« Kurku, W M. 178 . 

(13) Mtimunnkm t. DeoU Brnhad, 24 C» 350 O.W.H. 21. 
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The plaint in this suit, which was instituted by the appellant, 
was rejected by the original Court on the ground that it was 
written up on paper insufficiently stamped, and the appellant, when 
required to supply the requisite stamped paper, within a fixed 
time, had failed to do so. On appeal by the appellant the High 
Court, being of opinion that the plaint was sufficiently stamped, 
allowed the appeal “with costs,” and set aside the-original Court’s 
order, and directed it to restore the suit to its file and dispose of it 
on the merits. The respondents applied for a review of the High 
Court’s judgment so far as it related to the costs of the appeal. The 
Court (Pearson and Oldfield, JJ.) , being of opinion that neither 
party was responsible for the error which led to the dismissal of 
the suit, decided that the liability for the costs of the appeal and of 
the application for review of judgment should abide the result of 
the trial of the suit and be costs in the cause ; and so ordered.fi^) 

III.— Revision, etc. 

Ordinarily, coats should follow the event, and when the lower ReviBion, 
Court does not act on this rule it ought to give a sufficient reason. 

Where the reason given by the Subordinate Judge for disallowing 
the costs of a successful plaintiff is unsatisfactory, the High Court 
can interfere under S. 25 of Act IX of 1887. 

A criminal Court’s order to an accused person to pay costs of 
adjournment under S. 344 of the Criminal Procedure Code, 

1898, on an application made by the former under S. 526 of 
the said Code is obviously improper and unjustifiable and, though 
not appealable, is liable to be set aside on Eevision by the High 
Court.dS) 

A revision application, in which the case was once remanded 
for further enquiry, was rejected ‘ with costs throughout,’ A 
miscellaneous application was then made to ascertain the costs of 
the suit. Held that it had been the practice of the Judicial Court* 
of Kathiawar to award Es. 10 only in revision cases, but that there 
could be found no ground for this practice ; that the words of 
Appendix B to the Eules for the practice of pleaders U?) were 
quite clear ; and that, therefore, costs were to be calculated from 


(14) Laelimi NaraUt v. Thakw Das, 1 A.W.N. 9. 

(15) Narayana Iyer v. Venkaiarama Aiyar, (1912) M.W.N. 366. 

(16) Patta V. The Crown, 8 E.W.B. 1£IU (Or.) following Brotene v. Chania Singh, 
6 P.R. 1906 (Or.). 
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the begirming to the end of aU proceedings whether original 
appellate, or revisionalti^l' It was further held that * costs through- 
out ' could only mean ^ costs throughout all the proceedings in the 
suit' (and not costs in any particular proceedings only)J^91 

Rssiosatioa A Judge, when restoring a suit to the file under S. 99 of 
of suit. Code has no jurisdiction to pass at that time any 

order as to the general costs of the suit 


Sec, 37— Ref aoU of Costs. 

Bafund of costs— Provisions of the Code of Civil Psooedurs as to, 

Gartaia illustrative oases. 

Interest on refund of costs. 

Execution of decree. 

Appeal, 

Costs realized by assignaa-— Decree reversed in appeal— Suit to recover costs from 
assignee, , 


Eefuna of Thb Code of Civil Procedure provides as follows ; — “ Where and 
Pro-Slions of in SO far as a decree is varied or reversed, the Court of first instance 
ffivii Prooa- application of any party entitled to any benefit by way 

dure as to, of restitution or otherwise, cause such restitution to be made as will, 
so far as may be, place the parties in the position which they would 
have occupied but for such decree or such part thereof as has been 
varied or reversed ; and, for this purpose, the Court may make any 
orders, including orders for the refund of costs and for the payment 
of interest, damages, compensation and mesne profits, which are 
properly consequential on such variation or reversal. No suit shall 
be instituted for the purpose of obtaining any restitution or other 
relief which could be obtained by application under sub-seotion(l).”(5') 


(1§) Shah Dharshi Bechar v. Shah J’atashanhar Dharsh^ 10 K.L,B, 243, 

(19) Ibid. 

(20) Aoii XIV of 1882. 

(21) Kmhna VithalPooU v, Ganesh Bhashar Tilak, 26 B. 201 =* 3 Bom, L.B. 734 ; 

when the evidence shows a largeu payment than the sum actually pleaded— the plea 
cannot be amended by inserting the larger amount. But a new trial will foe granted 
on terms* B. Dabee v, 2?. Moohopadhiaht (1848) G. Taylor 402=»2 Ind* Deo, Old 
Series* p. 240, ■ » ■ 

(1) See Act V of 1908 (Coda of Civil Procedure), B, 144, 


X.] . .eosf s . m .spbciaii. oases. 671 

Costs paid IB .compliance with' a decree' subseqneBtly.: ' .reversed, 
may be ordered to be refunded by", the, Coiirt ' which made 
original decree^^^b . ■ ■ 

Where a decree' under which costs were recovered is reversedj' , 

' no express .order is needed, for refund of the costs'; the party who 

! recovered having no right to retain the same. Interest is awardable- ' . 

on costs to. be "SO refunded 

A party to a suit whose case has been ' dismissed in both the'' ■ 
lower Courts with costs is entitled, ' when the decrees” of the' lower. 
Courts are reversed by the Privy Council and the case ' remanded 
for retrial, to apply for a refund of the costs already paid under the 
decrees of the lower Courts, but not for interest on such costs. 
Such an application need not be made to the Privy Council, but 
may be made to the Court in which the suit was instituted. 

On reversal by the Judicial Committed of the decree of the 
High Court, such costs as were allowed by the practice of the 
Courts in India to a successful plaintiff suing in fovjna pmtperis, 
and paid, were ordered to be restored to the defendant.® 

f2) Dorah Ally Khan v. Ahdool i 0. 2*29 = 3 O.L.R. 368, In a later case the 
facts were as follow The suit was dismissed with costs by the original Court, 
These costs ware taxed, and the attorney of one of the defendants pressing for payment, 
the plaintiiS paid his oosts. From the decision of the original Court, there was an 
appeal which resulted in a reversal, and remand of the case for retrial. The plainti^’a 
attorney thereupon asked the attorney of the said defendant to refund the costs, but 
the latter refused to pay without directions from Court, The plaintiff thereupon applied 
to the Judge, sitting on the Original Side, for a refund of the costs paid by him, with 
interest thereon from the date of refusal. The decree of the appellate Court went on 
to provide that the oosts of the suit incurred in the Court below should be in the 
discretion of the Judge who tries the suit. The fact of the payment of costs under the 
decree of the lower Court had not been brought to the notice of the appellate Court. 
Heid—It was not intended by the direction of the appellate Court to have the question 
of refund of oosts determined by the Judge, who is to retry the suit, or, in other words, 

' that the question of refund should stand over until retrial. From the case of Dorah AU 

i Kha%Y» Abdul Azeez, 4 0. 229 = 3 O.L.R. 358, it is clear that' the Court of First 

Instance has power to order refund of oosts if the order of the appellate Court is silent 
on the point, and probably, under 8. 683 of the Civ. Pro. Code, the lower Court has 
jurisdiction for this purpose. Interest at the rate of 6 per cent, per annum was ordered 
I to be paid on the amount to be refunded from the date of refusal by the defendant to 

repay. His Lordship remarked that parties should bring to the notice of the appellate 
Court the fact that costs have been paid under the decree of the lower Court, and obtain 
from that Court the usual order for repayment.” Mary Macdomld Watkim v. 
Sahenmda Mahomed Eohoorooddeefit X O.W.H, oxovii, 

13) Kedar Nath PaTcrasee v. Doya Moym Dehia^ 20 W.E. 49. 

C4) Dorah Ally Khan v. Ahdool Azeez^ A 0* 229-3 O.L.R. 368. 

(5) Bajmdra Nath Ealdar v. Jagmdra Nath Ealdar.^ B.L.B, 216 (F.Ci) W.R« * 

, , A1=14MXA, 67. , ^ 
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Where a claim by a person dispossessed by a deeree-holder in 
execution of his decree is allowed with costs and the decree-holder 
subsequently files a suit to set aside the summary order and 
obtains a decree declaring that order to be imperative, the claimant 
cannot take out execution for costs granted by the order, even 
though the subsequent decree might not have specifically referred 
to such costs.® 

In this case the order of the District Judge awarding costs to 
respondent which he had realized from the appellant having been 
reversed by the Chief Court, the latter was held to be entitled to 
get them back. It was contended that the Civ. Pro. Code does not 
provide for their recovery by summary process, Ss. 244 and 583 <7) 
not being applicable to the order in question which was not a 
decree. Declining to accept the contention, the Chief Court held 
that, assuming that §. 590, Civ. Pro. Code, does not make the 
procedure provided by S. 683 applicable by analogy, it was never- 
theless competent to the Court on general principles to compel 
restitution.® 

A decree was passed against two defendants and both of them 
preferred an appeal. The first defendant died during the pendency 
of the appeal, and without his legal representatives being brought 
on the record, the appeal was heard and decided on behalf of the 
surviving appellant and the suit dismissed with costs, and it was 
expressly stated in the decree that the appeal was prosecuted only on 
behalf of the surviving defendant ; Held that it would be unreason- 
able to construe the decree as being intended to enure for the bene- 
fit of the first defendant also, and to consider that the decree 
appealed against was reversed in favour of his representative ; and 
that, therefore, the decree of the lower Court must be regarded as 
still in force as against the first defendant, and so his heir was 
not entitled to restitution of the costs levied from his father under 
that decree until he successfully prosecutes the appeal.(9) 

Appellants in the Privy Council who had, antecedently to 
filing their appeal to Her Majesty in Council, paid to the assignee 
of the decree appealed against, which was for costs only, the 

(6) D, S^'hagiri Aiyar v. Marahathamml, 5 M.L.J. 252 aistiuguishing Raghu- 

mih Das y, Badri Prasad^ 6 A. 21. 

(7) 01 the Code of Civil Procedure (Act XIV of 1882), 

(8) ThaMr Mahan Ohand v. Lai Qanda Mal^ 49 P.Bi 1896, 

(9) Ayuar v* dnnamwmi Aymft M* 426, 
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amount then payable under that decree, could not on succeeding in 
their appeal obtain restitution, merely by virtue, .of and -in execu- 
tion of the order of Her Majesty in Council, of the .amount so paidy 
from the, .assignee when that assignee had' been no party tO' .the 
appeal to Her Majesty in Council.(iQ) 

.Under S. 583 of the' Code of Civil , Procedure/'^i) the decree. ■ 
of the appellate Court has to be executed and by the very "scope- of > " 
the section it can only apply to the parties to the appeal ; it cannot 
be executed against a person who was no party to the decree of the 
appellate Court and who has not derived any interest subsequent 
to such decree, 

A successful appellant in an appeal to the High Court applied, an. 

in execution of his decree, for a refund of a sum of money which costs, 
he had paid to the respondent, by way of costs with interest 
thereon, in execution of the lower Court’s decree. He further 
applied for interest on the refund claimed, at the rate of 6 per cent, 
per annum. The respondent objected to paying interest on the re- 
fund. Held that the appellant was entitled to the interest claimed 
on the refund of costs. (^3) 

Where, in an appeal by the defendant in respect of the costs Execution of 
decreed against him by the Court of first instance, the order of 
lower Court was upheld, but the amount of costs thus payable by 
him was not specified in the decree, such decree could be executed 
in respect of such costs which had become the substantive portion 
of the decree. 

An objection to the attachment of property in execution of a Appeal, 
decree having been allowed with costs, the decree-holder filed a 
suit to contest such order, but without claiming any relief in 
respect of the costs he was ordered to pay to the objector. 

Having succeeded in the suit^ he applied to the Court which had 


(10) Sadi q Husain v. Lalta Prasad, 20 A. 139 » 17 A.W.N. 222 referring to 
Bhagwati Prasad v. Jamna Prasad, 19 A. 136. 
fli) Aot XIY of 1882, 

(12) B, L, Fruoni v. Baja Ram Narain Singh, 5 C.W*N. 426 referring and follow- 
ing v. Lalta Prasad, 20 A, Bhagwati Prasad v* Jamna Prasad, 

10 A. m 

(13) Ba^n Sahai'?, Bank of Bengal, 8 A. 262=6 A.W.N, 87, referring 

V. The Secretary of State for Indiain Council, 3 C. 161, See, also, Kedar Nath v. Doye 
Moy0e,%Q WM*i9» 

(14) Eimayat Husain v» Jai Devi, 6 A. 5S9»3 A«W.H* 128, diatinguishing 

Bhohmt Bingh.^,^ Bridgman, i 'y,'- ^ - 
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allowed the objection, in the miscellaneous department, for refund of 
such costs. Held, that the application being with reference to a 
portion of an order made under S. 280 of the Civ. Pro. Code, the 
Court was functus officio in the matter, and its order refusing such 
refund was not appealable, not being one passed under S. 244 
' of the Civ. Pro. Code and if regarded as one passed under S. 280, 

that an appeal was prohibited by S. 283 of the Code.(i^) 

by^Ms^gMB— Certain appellants in the High Court obtained from that 
Daorae revets- Court a decree dismissing the respondents’ plaintiffs’ suit with 


—Suit to^re- costs. That decree for costs was assigned by the decree-holders, 


cover costs a,nfl jjjjg assignee took out of Court in execution thereof the money 

from assig* ' ' . ^ ' ■ . ■ ■ ■ *''' 

ase* which had been paid in satisfaction of it by the judgment-debtors. 


Subsequently that decree was reversed by the Privy Council, and 
the plaintiffs obtained a decree in their favour with costs in all 
Courts, After an infructuous attempt to get a portion of those 
costs from the assignee by way of execution of the order of the 
Privy Council, the decree-holders filed a separate suit against him . 
for their recovery. 

Held, that the decree-holders had no cause of action for a suit 
to recover from the assignee the costs realized by him in the 
manner above described.US) 


Sec. 38. 'Specific Perforniaisce— Vendor and Purchaser. 

Costa in suits for speoific performance —Provisions of the Specific Eelief Act as to. 

Costs, as a general rale, are born© by unsuccessful litigant. 

Subject classified under four heads. 

(i) Cases where general rule is enforced with more than ordinary stringency, 

(ii) Gases where general rule is allowed to operate. 

(hi) Cases where general rule is modified so as to deprive successful litigant of 
costs, wholly or in part, 

{a) Where vendor obtains decree. 

(6) Where vendor’s action is dismissed, 
fc) Where purchaser obtains deeree, 

{d) Costs of action caused by vendor’s death. 

(fi) Purchaser electing to have action dismissed. 


(15) Act XIV of 18B2, 

116 ) Ibid, 

17) Bagunath Das V, Badn Prasad, 6 A. 21«3 A.W.N. 177 (distinguished in D, 
SimhagM Mmf MaraMthammal, 5 M,LJ, 252}, 

(18) Dalta Prasad v* Sadig Smain, 2i A. 288a»22 A.W.H. 47. 
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, ; , Oases where., in . ooatraveBfeion .of geoeral rale, suooessfol litigant is ma3e 
, to'paj ooste, 

VansSor liable lor costs lillgood title shown. 

Where oompensation is the only question. 

Unfounded allegations as to oharaoter. 

Costs of preventing reference as to title. 

Costs of aotion include costs of all inquiries properly made under the order. 

Costs, when defendant submits to plaintiS’s demand. 

When defendant disclaiming is entitled to costs. 

Vendor obtaining title pending suit. 

Possession, how bar important in determining question. of costs, 

Deposit, not safe ofi against costs. 

Mortgagee refused costs of unsuccessful suit. 

Solicitor’s lien on purchase-money. 

Vendor’s lien. 

Extent of lien. 

Purchaser’s costs of successful action may be deducted from purchase-money, 


S. 49 of the specific Eelief Act(i) enacts that the costs of 
all applications and orders in this chapter shall be in the discretion 
of the High Court. ’*{ 2 ) 

■ % 


Oasts in suits 
forspeoifio 
perform- 
ance — 

Provisions of 
the Speoido 
Belief Act as 
to. 


It will be seen that in this class of suits, just as in other classes costs, as a 

of suits, the general rule holds good that “ the party who fails is, general rule, 

^ are borne by 

prima facie, liable to costs. (3) Although the question of costs rests unsuccessful 

. : litigant, 


(1) Act I of 1877 : On the subjeofe-matfeer of this section, see the Indian Speoifio 
Belief A.cfe (I of 1877), 8. 4:9; Darfc’s Vendors and Purchasers, 6tb Ed., Vol. II, pp. 1266- 
— 1272 ; 1336, 1337 ; Fry on Specific Performance, SrdEd., 1892, pp. 414, 604, 632, 613, 

■ 650; Daoieli’s Chancery Practice, 1901, 7th Ed., Vol. I, p. 980; Seton on Judgments and 

Orders, 6th Ed ,VoL I, pp. 250 and 2237-2268, etc.; Beames on Ooste, 37, etc,; Mews* 
Digest, Vol. XIII, Ools. 1868 to 1879 ; Encyclopoedia of the Laws of England, 2nd Ed., 
Vol, XIII, Heading “Specific Performance”, pp. 5S1-582, 584; Supreme Court of 
Judicature Act (1890), S. 5 and 0. LXV; Morgan and Wurtaburg on Costs in Chancery 
Division, pp. 250 to 264 ; Dyas v. Stafford, (1882) 9J.B. Tr. atp. 529; Halsbury Laws of 
England, Vol. XXVII, p. 95, etc.; Marshall on Costs. The following works dealing on 
the subject may also be usefully consulted— Story’s Equity Jurisprudence ; White and 
Tudor*-". Leading Oases in Equity, Vol. II, Title “ Specific Performance”; Sugden’s 
Vendors and Purchasers, 14tb Ed., 1862 ; Banerjee’s Law of Specific Performance 
I in British India; Articles on the “Defence of Lack of Mutuality” published in the 

j American Law Begister (University of Pennsylvania) for May, July, August, Sept. 

' Ootr, 1901 and for May 1902, 

(2) This occurs in Chap. VII -of the Specific Belief Act, dealing with the “ enforce- 
ment of public duties,” . 

I" (8) Fansowef V, Bliss, U Vaa. 463, ^ ' 
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Sabjecii 
olasslieS 
tindeE four 
beads* 


entirely in the discretion of Court, yet it is for the unsuccessM 
litigant to show (if he can), the- existence of circumstance.s sufficient.;: 
. to.: negative his- /acia.' liability .It has been^.stateffi .by. a'., 
learned writer speaking with special reference to suits for t^^^ 
specific performance of contracts that “the present disposition of 
the Courts appears to be, to adhere, with considerable strictoess, . 
to the general rule.” It has been pointedly observed by Lord 
Cottenham, “ Parties may have more or less reason for coming 
here ; but the question is, whether those who are right, or those 
who are wrong, are to pay the costs of their so doing. The rule 
I always act upon is, to order costs to be paid by those who are 
wrong.”(7) 

Dart in his work on Vendors and Purchasers dealing with 
this subject says that it may be conveniently classified as follows, 
W.:— 

1st. Cases where the general rule, fixing the unsuccessful 
litigant with costs, is enforced with more than ordinary stringency : 
2ndly, Cases where it is merely allowed to operate: 

3rdly. Cases where it is modified, so as to deprive the success- 
ful litigant of his costs, wholly or in part : 

And 4thly.j? Cases where the successful litigant is wholly or in 
part fixed with payment of costs. 

We shall also adopt the same classification in dealing with the 
subject-matter of this section. 

Under the first class the following cases may be noted : — 

(i) A vendor, obtaining a decree for specific performance, has been 
^^orced^with held entitled to costs on the special ground of the purchaser having 
otdinaEy persisted in an objection to the title which he knew had been 
striugenoy. decided against another purchaser in a former suit.^^) Similarly in 

the following cases the plaintiff’s action was dismissed with costs, 

(ii) where an action was dismissed on the ground of misrepresenta- 
tion, (iii) where it was dismissed on the ground of fraud ; (iv) or 

{4} Sug. 646 ; Gorahty v. Malom^ 1 H.L.O. 81. 

(5) TancQUver v. 11 Ves, 463. 

(6) Bari; in his work on Vendors and Purchasers, 6tih Ed., p. 1236. 

(7) EunUf V. l^Qcholds, 2 Ph. 545 ; and see Green v. Brings, 6 Ha. 6S8 ; and Earl 
Nelson v. Lord Bridpori, 10 Beav. 305 : Patteson v. Graliami 9 S« & G. 211, 

(8) Dart’s Vendors and Purchasers, 6!Jh Ed., p. 1257. 

(9) Bkcoe T, TO/cs, S Mer, 466; 

(10) Bmton LuUn S Atk* 387 j Vancouver v, Blm, 11 Ves, 463, 


(!) Oases 
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on the gronnd that the plaint contamed.:-gro'uiiflless imputations of 
moral fraud against the deiendant or ' (v)/ where the;'. 
found that ■ the claim' was dishonourable' and 'cO'ntrary/ to mo'ral 
eqiiitydis)^ or (vi) where the plaintiff’s claim was found to be against 
a clear stipulation in the, contract.h^) In ail the above cases the ' 
plaintiff’s claim was dismissed, with costs, (vii) So also it has.heen, 
held that where the ■ unsuccessfuMitigant has acted fraudulently in 
the subject-matter nf the suit or has acted vexatiously, and' refused ',, 
fair offers of accommodation, the decree against him will generally 
be with costs.l^^) 

As to the second class of cases, (i) A purchaser resisting specific db Cases 
performance, on grounds which the Court considers clearly unten- jg 
able, will not be relieved from costs because he acted under counseFs 
opinion. (ii) So, also, where the purchaser omitted to take a valid 
objection to the title which was not removed until after the suit was 
filed, and insisted on objections which the Court considered untenable, 
he was ordered to pay all the costs of the suit-ii*?) (iii) Similarly 
where the purchaser is held by his conduct to have waived the usual 
reference as to the titlef^sj or (iv) any particular objection arising on 
the title ^^9) and he has rested his defence on the question of title, the 

(U) See the conclusion of V.C. Wigram’s judgment in Marshall v. Sladden^ 7 Ha. 

444. 

(12) Morgan & W. 106 ; Scott v. Dunbar , 1 Moli. 442, 460 ; LangUy v. Fisher^ 9 
Beav. 90 ; see Glascoit v. Lang, 2 Ph. 310, 322 ; Knight v. Majoribaiihs, 2 M, & G*. 16 ; 

Price Berrington^ lb 999, 

(13) Dams v. Symonds, 1 Oox, 402, 40S, and otlier oases cited in Bsames on Costs, 

37. 

(14) Williams v. Edwards^ 2 Si, 78, 83, 

(15) Morgan & W, 113, 114; CIoiobs v. Bec/o, 2 D. M. & G,, 731; Sherwin v. Shakes- 
peare^ 17 Beav. 267 ; 5 D.M. & G. 517 ; and see Jones v. Farrell, 1 D. & J. 208. See 
Dart’s Vendors and Parohasers, 6bh Ed., Voi, II, pp, 1256, 1267. 

(16) Maling v. BilU 1 Cox, 186 ; and see Firmin v. Pulhami 12 Jur. 410, where 
it would appear that a trustee acting under advice was nevertheless fixed with costs ; 
and Peers v. Ceeley, lb Beav. 209 ; Boulton y. Beard, 9 D. M. & G. 60S, where the fact 
of the trustees having acted on counsel’s advice, though stated at the bar, does not 
appear to have been proved, and is not noticed in the judgments; see Lewin, 347. See, 
also, Osborne to Eawlabt, 13 Ch. D. 790 where the difficulty having arisen entirely 
from conflicting decisions, no order was made as to costs ; or even if the party acted 
upon the recommendation of the Master under the old practice, he "will not be 
relieved from liability for costs, Earl Nelson Lord Bridportt 10 Beav. 306. 

(17) Bridges v. Longman^ 24 Beav. 27* 

(18) Fleetwood y/, Greent lb Yes. b9bi Margravine of Ampach v, Noelt 1 Madd. 

:/iitii||||7'§|/|/|; 
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decree against him will be with costs : (v) on similar grounds., it has 
been held that where the vendor's. action is dismissed merely 
of title and the title is; clearly' bad,, the 'decree , against.,him : should' 
be with costs'^^^^ althoiigh he , be merely a trustee for .sale, ' *2^.1 or 
although the title have become defective' through the accidental 
deskuction of the deeds subsequently to the contract, (23) (vi) 
where a purchaser had objected that a good tike could not be 
shown unless certain accounts were taken, and, this being resisted, 
each party filed a bill for specific performance, the Court, holding 
the purchaser to be right, made a decree, in the second suit, and 
gave him the costs of both suits. (2^.) 4nd even, where the title is 
such that a purchaser could not be advised to accept it without 
taking the opinion of the Court, and it is held to be good, the 
purchaser will generally have to pay the costs, “to make his title 
sure," by showing that the Court entertains no doubt about it (25) 
although the rule may be relaxed where the doubt arises from con» 
dieting decisions, even though the Court is confident of its own 
view," (23) But in one case where there was a substantial objection 
to the title, which the vendor ought to have known, but which the 
purchaser did not discover until after the institution of the suit, the 
Court, although it overruled all the purchaser's objections to the 
title which were the immediate cause of the litigation, refused the 

vendor his costs. {27) * 

(iii) Cases As to the third class of cases the following cases may be 

gesecai rule uoted : (i) A vendor obtaining a decree, has been refused 

ground of his having unsuccessfully contended that the 
successful purchaser had waived his right to investigate the title. "(28) (ii) So, 
col^tsTwhoUy ^ ’^e3ador has been refused costs where the purchaser's objection 

otiupact. to the title, although overruled, has been considered a fair 
ia) Where 

veados-: — -- — — ^ ^ ^ — — ^ — _ — — 

■.obtaiu'S'' ■ 

aeoiee. ^20) Walters v. Pyman, 19 Ves. 851 ; Ployford v, Hoare, 3 Y. & 3., 115 ; Blosse v. 

Lord ClammorriSi 3 Bl. 62. 

(21 & 22) Dacfe^feyendocs aad Purohasers, 6^h Ed., Vol, I, p, 91. 

(23) 1 Bus. 1, 5. 

(24) Burl/n v. Todd Todd v. Oee, 1 Sw. 25S, 262. 

(25) H/aw V. May, 3 K. »n3 ?• 590 : M'Qiteen v, Parquhar, 11 Vea. 432 ; Oshorna 

toBowiett', 13 Oh, D. 798, . 

( 2 g / (Md.) 

' (2?) Phillipson v. Gibbotti 6 Qii* ^28. 

(fiT*a) Oat this point see Beam^fi Costs, 39, 

" (28) M^Qmm V* Farquhavt 11 "fM* ^82 i Bid&botMm v, BarHngioni 5 Beav. 261, 
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obiection ^^9) or (iii) has' been overruled merely on the '' anlhorit}^^ 
of an decision' (^O) or (iv). has been occasioned,' by "the^ 

vendor or his solicitor or (v) has arisen from a muliial mis- 
iinderstandiDg go^, (vi) where the title, was not clear on the 
abstract as delivered before bill filed (33) or (vii) the vendor .has re- 
fused to furnish necessary evidence in support of the title (although 
the purchaser's requisitions embraced unnecessary evidence) C34r/or 
where he has obtained a decree on the ground of the purchaser's 
acquiescence in a voidable contract, (35) in all these cases costs were 


refused to the vendor. (36) 

Similarly in cases where the dismissal of the vendor's action for {5) Where 
specific performance was merely on the ground of his own laches in act^n^is 
applying to the Court, the order was without awardiug costs on either 
side, (37) Acting on the same principle costs were not awarded 
when the vendor's suit was dismissed on any of the following 
grounds : (i) where the dismissal was on the ground that the title 
was merely doubtful, (38) (ii) where the dismissal w^as on the ground 
of agency being denied, (33) (iii) where the dismissal was on tbe 
ground of the general inaccuracy of the transactions relied on as 
constituting the contract, (^3) (iv) where the dismissal was upon a 
ground of defence which the purchaser did not resort to until after 
the institution of the suit ; (^i) (v) so, where a purchaser had, in 
the first instance, by his acts, waived the time for completion, and 
had gone on for some time inducing the vendor to incur expenses 


(29) Cox V. Chamberlain, 4 Yes. 631 ; Powell v. Martyr, 8 Yes. Id9 ; Staines v. 
Morris, 1 Y, and B. 8 ; Aislahie v. Rice, 3 Madd, 261 ; Thorpe v. Freer, ^ Madd. 466 
(Eng.); Queeny. Favgiihar, 11 Yes. 482. 

(30) Goyc^er V. Jlfoygfan, 18 Yes. 344. 

(31) See Fenton v. Browne, 14 Yes. 144* 150 ; Dohin v- Cope, 2 Bus. 175. 

(32) Galverley v. Williams, 1 Yes. 210, 213. 

(33) Anon v. ColUnge, 3 Y, & B. 143*N. ; Wilson v. Clapliam, 1 and W» 36. 

(34) Newall v. Smith, 1 J. and W. 263. 

(35) Dickenson v, Eeron, cited Sug. 630- N, 649. 

(36) See Dart’s Yendors and Purchasers, Uth Ed., Yol. IT, pp. 1260, 1261, 

(Bl) Quests* Eomf ray, BY QS, 8M* 

(38) Bose V. Galland, 5 Yes. 189 ; White v. Foljambe, 11 Yes. 337, 362 ; Willcox v. 
Bellaers, T. and E. 491 ; Mullings v. Trinder, 10 Bq. 449 ; but see Pyrhe v. Waddin^ 
gham, 10 Ha. 11. 

(39) Howard v, BraitMmUe, 1 Y. and B. 202, 374 ; Blore y. Szeiion, 3 Mer, 237 ; 
Thornhury v. Bevill, 1 Y. and 0, 0. C. 664. 

(40) Marguis Townshmd y. Stangroom, 6 Yes. 341, 

(41) Winch v, Winehesier, I Y* and B, 380; and see 3 Y, and 0« 617. 
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(c) Where 
pnrcbaser 
obtains 
deetee* 


to perfect his title, and siiddenlys, upon discovering that vacant 
possession could not be 'given, according to' ' stipulatio,n 
to complete, costs were not awarded to the successful party 
So, according to Lord St. Leonards, ‘‘if, after a bill filed 
for specific performance, the plaintiff, in pursuance of a power in 
the instrument, determines the contract, the bill will be dismissed 
without costs. ’’ So, the Court has, by way of compromise, 
refused to fix the vendor with costs, he on his part consenting to 
give up his legal right of action under the agreement.^^^) 

So, a purchaser obtaining a decree for specific performance, 
has been refused his costs : (i) on the ground of the inadequacy of 
the consideration : 1^^) (ii) so, where a purchaser’s bill for the per- 
formance of a contract alleged to arise out of correspondence, was 
dismissed on the ground of the language being equivocal and not 
clearly amounting to an agreement, costs were refused. (^6) (iii) So, 
where it was dismissed on the ground of delay and the vendor 
had not objected to the delay.^^^) (iv) So, also, on the ground 
of the defendant having in his answer alleged fraud and circum- 
vention, which he failed to prove, or (v) having set up a 
false defence which the plaintiff has been obliged to disprove.(^9> 
(vi) So, also, on the ground of the hardship of the case, and the 
novelty of the point raised, 

So, where the vendor has by a will subsequent to the contract 


(«2) Costs of So, where the vendor has by a will subsequent to the contract 
by devised the property to an infant, or in such a manner as to render 

death. a, necessary, his estate must bear the costs ; but if the will 


be prior to the contract it seems that no costs will be given. ^2) 


{42) Nokes v. Lord Kilmorey, 1 De, G. and S. 444; and bqq Deverelly* Lord Bolton^ 
18 Yes, 505, 514. 

(4S) Sug. 654, referring to Western v, Pirn, 3 Y. and B, 197. 

(44) Buxton V. Lister, 3 Atk. 387 ; and see 2 Ds. G. and S. 346. See, also, Dart’s 
Yendors and Purchasers, 6th Ed,, Yol. II, p. 1260, 

(45) V. Iroc/5, 10 Yes. 470. 

(46) Biraiford v, Bosioorih, 2 Yes. and B. 348 ; and see 6 Yes, 341. 

(47) Firth v. Greenwood, 1 Jur, N.S, 866. 

(48) Thomas V, PhilUpps, ll 3m, BQ, 

(id) Field V, Churchill, 4: 3m, ’tBQt 

(60) Job V. Bannister, 2 K. and J, 382 ;.aS. 5 W.R. 177 (Eng.), Sea Morgan and 
Wurtaberg, 109, 110. 

(51) Purser V, Darby, 4 K, & J. 41;,te<iemJi7. Chadwich 2 N.E. 414; Of. White 

Beck, 6 1.E. Eq, 63 (71). '■ ^ ^ 

(52) Murdin v. Paiey, 1 N.B. 666 ; L. 8, W, B, Co. v. Bridger, 4 N.B. 261. 
IThis distiaotioni which is now well established, does not seem to have been taken in 
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If the ptircbaser elect to have his action diamisseil, upon its (e) Purohasei 
appearing that the vendor cannot make a title, ..the present practice have 
seems to be to dismiss it without costs. f63) So costs have been 

refused on the ground of delay in the commencement and prosecu- 
tion of the suit. (5^) 

Where a bill was correctly filed on the authority of a reported 
decision, there being no authorities in conflict with it, and such 
decision was reversed during the progress of the suit, it was lield 
that the plaintiff might thereupon, on motion, have his suit dis- 
missed without costs, iss) So, where the plaintiff has been misled by 
an oversight of the Court, as, e.g., in not having seen what were the 
provisions of an Act of Parliament applicable to the case, he has 
been allowed, on motion, to have his suit dismissed without costs, 
and without prejudice to bis right to file a fresh suit,'®®) Similar 

some of the earlier cases, which were decided without reference to the date of the will 
(See Wortham v. herd Docre, 2 K. & J. 437, where the vendor’s estate paid the costs, but 
the date of the will is not given *, Hinder v. SireeteUf 10 Ha. 18 ; Bannerman v. Olarket 
3 Dr, 632 ; and see Morgan & Wurtzburg 262,). In a modern case, where a suit was ren- 
dered necessary by the vendor having, subsequently to tbe contract, devised the estate to 
infants who were also his co>heirs, and the purchaser, while desirous of completing the 
purchase, claimed exemption from payment of interest under the contract on the 
ground of delay on the vendor’s part in making out his title, and the suit was insti- 
tuted by the vendor’s representatives Lord Romilly decreed speoifio performance, and 
held the purchaser liable for the whole costs of tbe suit {Williams v. Glenton, M Beav, 

528) : but, on appeal, the purchaser was held to be wrongly charged with the costs, so 
far as the suit related to getting in the legal estate from the infants, and an apportion- 
ment was directed; Knight Bruce, L.J«, being of opinion that (hey ought to fall 
entirely on the vendor, and, Turner, L J., that, under tbe special circumstances, no 
costs should be given (8. C. 1 Oh. 200). Where the vendor dies before the completion 
of the contract intestate, and leaving an infant heir, it is now well settled that no costs 
are given of the necessary suit for specific performance (Morgan & Wurtzburg 261; Hanson 
V. LaJee^ 2 Y, & C.C.C. 328; Scott y. Scotty 11 W.R, 766 (Eng.); Longinotto v, Morsst 
26 L.T. 828 ; Hedson v. Carter, 1 N.R. 179). The costs of the infant heir will come 
out of tha purchase* money. {Barker v. Venables, 13 W.R. 803 (Eng.), Such an action 
will now rarely be necessary, (See Conv. Act. ss, 4, 30.) And where, after the contract, 
one of several vendors became ot unsound mird, no costs of a suit to obtain a vesting 
order were given. {Cresswell v. Haines^ 8 Jur, N.8. 208.) 

(53) Malden v- 9 Beav. 347 ; Lewis v, Loxham, 3 Mer. 429 ; see Morgan t 

Wurizburg 253 •, unless, perhaps (see 8ug. 646, n, fe) ; 3 M. & 0. 710), the statement of 
claim alleges that the vendor cannot make a title. Mciosan v. Wordsworth, 2 Sw. 365. 

(54) Thornhill v. Glover, 3 D. & War. 195, 229 ; Nunn v, Fabian, 1 Oh. 36, 41. 

(55) Bohinson v. Rosher, 1 Y. & 0, C- 0. 7 ; and see Lancashire R, Co. v. Evans, 

14 Beav. 529 ; Sutton Harbour Commrs. v. Eitchins, 1 D. M. t Gr. 170 ; L'yhe v. 

Eendall, 2 D. M, & G. 220 ; but see, contra, Biscoe v. WilkSi 3 Mer. 466 ; Russel v. 

Dickson, 4 H.L.C. 293 ; and in Ireland, Cronin v. Murphy, 1 Ir, Oh. R, 238 ; and see 
Morgan & Wurizburg 110. 
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principles will apply where the defendant pnt an end to the 
subject-matter of the suit ; — as by siurendeiing a lease on a suit 
being filed for its assignment, and absconding.lsi) 

(iv) Oases to fourth class of cases. — It not unfrequently happens 

tmventioQ of that the party obtaining a decree has been clearly m the wrongs 
during all or a part only of the litigation ; and if so, he must, as a 
^ av P^y ^ proportionate part (S8) of the costs of the 

^^^^snit; e.g,, in an exceptional case, where the plaintiff obtained 
a decree not in accordance with the prayer in his plaint, he was 
made to pay the costs of the suit : so, it has been said that, if a 
purchaser file a bill insisting that the vendor cannot make a title, 
he must pay the costs, whether he accept or refuse the 
“ So, if a purchaser, being a plaintiff and aware of objections to the 
title, require a reference and, on the chief clerk certifying the title, 
agree to waive the objections, he must pay the costs of the unneces- 
sary investigation. (SI) 

Vendor liable If prior to the filing of the vendor's suit for specific perform- 
good tiiie a-^ice the contract was resisted merely on the ground of want of 

shown. titles and no title was shown before the suit was filed, the plaintiff, 

although he may obtain a decree, will have to pay the costs up to 
the time when he showed a good title(^2) unless the purchaser has 
resisted specific performance solely on other grounds which’ are 
held to be untenable, 

The vendor is in all cases liable to pay the costs until a good 
title is shown ; and this, although the purchaser, by his answer, 
unsuccessfully insist on the alleged illegality or abandonment of 
the contract. 

(67) Knox V. Brown, 2 Br. 0.0. 186 and see Qoodday v. Sleigh, 1 Jnr. N.S. 201. 

(68) See Farrow v. Rees, 4 Beav. 25 ; Fmr v. Hesse, 4 D.M. and G. 505. 

(69) Moriimer v, Orchord, 2 Vea. 243. 

(60) Sng. 646, citing Nicloson v. Wordstocnh, 2 Sw. 365, but with a i^uery ; a ease 
before the Master under the o3d practice, see Morgan and Wurfzburg 110. 

(61) Bennett v. Fowler, 2 Beav. 302. But eems where no abstract is produced until 
the parties are in Chambers, though the only defect is one previously known to the 
purchaser, Wihon v. Williams, 3 Jur. N.8. 810 ; Dart’s Vendors and Purchasers, 6th 
Ed., Vol. II, p. 1264. 

(62) Wihon v. Allen, 1 J, and W. 623 ; Lewin v. Qumt, I Bus, 830; 8ug, 650; 
WilUmon v. Earthy, 15 Beav, 183, 188 ; Flood v. Pritchard, 40 L.T. 873 ; Morgan & 
Wurtsjburg 254 ; 24 Beav. 254 et seq. 

(63) Bridges v. Longman, 24 Beav. 27, in which case the purchaser was wrongly 
resisting specific performance and had to pay the costs. 

(64) Smith v, Leigh, Sug. 648 ; but the purchaser will not be allowed the extra 
costs occasioned by this unsuccessful defence, or even the general costs of the suit 
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Where a vendor, when before the Master, abandoned the 
ground on which he had previously relied but established his title 
on another ground, and the Master reported generally in favour of 

{Knight '^' Harden, Beames on Costs, 38; Townsend v, Ohampermwne, 3 Y, & ,C» 528) 
except such costs as have been occasioned by improper contentions or objections' made 
or takan'by, the defendant in the course o! the ' suit- (B.C. Weddally, 

As an ordinary mla, costs are given not to* but against, a vendor up to the time 
at which he has first shown a good title (Phillipson v, Gibbon, L.B. 6 Oh. at p, 434). 
Bat there is also another general rule, that if a purchaser has taken certain objections 
to the title of the vendor, and those objections which have been the cause of the litiga-^ 
tioD are overruled, the vender will be entitled to his costs, and the purchaser will not 
escape paying them by reason of some evidence, the want of which was never the 
subject-matter of dispute between them, not having bean supplied until the title was 
investigated in Ghambars (S.G. p. 434, G£. Bridget v. Longman, 24 Beav, 27), Soma- 
times in suits for specific performance where the plaintiff is successful the costs of the 
action up to a certain period will be ordered to be borne by one party, and for remain- 
der of the action by another. Bor Forms of Order, see Seton 250. Thus, in actions 
for specific pariormanoe, where a vendor does not deliver a complete abstract, or make 
out his title, until after the institution of the action, he will be liable to pay the costs 
of the action up to the time when ha showed a good title, Townsend v- Ghampetnowne^ 
3 Y. & G. Ex^506, 527; Harford v. Furrier ^ 1 Madd, (Eng-) 532, 538 ; Wilson v. Allen, 

1 <S: W» 611, 624; Wynnv, Morgan, 7 Yes. 202, 206; v, ColUnget 3 Vi & B, 143, n ; 

Lewin v. Guest, 1 Russ. 325, 328 ; Wilkinson v. Hartley, 16 Beav. 183, 188 ; Wilson v, 
Williams, 3 Jur. K.S. 810 ; Grove v. Bastard, I Da G.M. & G. 69, 79 ; Offen v. Barman, 
8 W.R. 129, (Eng).) And so, where the vendor established his title after a contest, 
upon a ground different from that shown in the abstract delivered, the costs of the 
inquiries as to the title were ordered to be paid by the vendor. Fielder v. Eigginson, 
3 Y. & B. 142 ; see, however, Garrodus v. Sharp, 20 Beav. 56. But if new objections 
are taken after the institution of the action, the vendor is not necessarily ordered 
to pay the costs of tho action, up to the time of the removal. Scoones v, 

1 Beav. 251, 258 ; Sidebotham v. Barrington, 5 Beav. 261 ; Freer v. Hesse, 4 De G. M. 
& G. 495, 505 ; Bridges v. Longman, 24 Beav. 27. Where a suit for specific performance 
had been instituted in a County Court, an inferior Court, but had been transferred 
to the High Court because the subject-matter of the suit exceeded the limits of the 
pecuniary jurisdiction of the inferior Court the plaintiff was ordered to pay the costs 
in the County Court, though he was given the other costs of the suit. Ward v. Wyld, 
5 C.D, 779. Ordinarily in actions for specific performance where the title is in dispute 
the vendor pays the coats up to the date when the title was shown {Halkeit v. Earl of 
Dudley, (1907) I'oh. 690 at p. 607), but where questions are raised of contract only, and 
not of title, the purchaser if unsuccessful will be ordered to pay the costs of the action 
and inquiry upon title being shown. Banfield v. Picard, (1911) 55 Sol, J, 649. Where 
judgment is given vfith an inquiry as to title, and the certificate is against the title, 
the defendant is entitled to a lien for his deposit with interest and costs, and also the 
costs of investigating the title. Kitton V. Hewett, (1904) W.N, 21. As to grounds for 
depriving a successful vendor of costs, see Greenhalgh v. Brindle, (1901) 2 Ch, 324, and 
oases there cited ; also Be Spindler and Medr^s Contract, (1901) 1 Gh, 908; In re 
NichoVs and Van JoeVs OontracU {I^IO) 1 Cb. 43, O.A., a successful vendor was 
deprived of costs owing to having endeavoured to get a title, which depended upon a 
question of construction involving real difidoulty approved by the Court on a summons 
under the English Yondor and Purchaser Act instead of by means of an originating 
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the title, the purchaser was allowed, the costs of the refereace aad 
the seYeral applications to'^he ; 'Court aad this is ia, accordance 
with the general rule that if a party having committed an uaiatea- 
tional error offers to the aggrieved party all, that he is entitled to,' 
aad this is refused,, such' refusal, and; not' the original . error, must, 
for the purpose of determining the liability to costs, be considered 
to be the cause of any subsequent litigation.®6) 

So, if a purchaser bring an action for specific performance 
with an abatement of purchase-money, the question of abatement 
being the only one in dispute, if he fails upon this point the judgment 
for specific performance will give costs against him ; so, also, 
where the question of compensation is the only material one in 
dispute, and the vendor's non-compliance with a requisition made 
before issue of the writ is attributable to the unfounded claim for 
compensation, the purchaser must pay the costs of the suit, so far as 
it relates to that claim hut, as a general rule, where a purchaser 

(65) Fielder v. Eiggimon^ 3 V. & B. 142 ; Earvmn v. Qop'pard, 2 Goz. 318. 

(66) (See and oonsidec Gordingley v. Ckeesehorough, 4 D.F. & J. 379, 383, and 

judgment). “But the rule will not ptevail where the purchaser, by resisting the 
contract on grounds other than of title (Orooms v. Lediard, 2 M. & K. 293 ; Scoones v. 
Morreh 1 Beav. 251 ? Taylor ?. Broivn, 2 Beav. 180 ; Abbott v. Sioorder, 4 De G, & S. 
448 ; V. CaZion, 22 Xf.J. Oh. 936 ; Peers v* Sneyd^ 17 Beav. 151; Carrodusv, 

Sharps 20 Beav. 56 ; but see Sug. 651, 653), or by his improper conduct {Oxenden v. 
Lord Falmouth, cited, Bug. 650), or claim iWymU v. Bkhop of Exeter, 1 Pr. 292; 
Fifey. Clayton, 13 V. 646 ; I Coop, temp. Cot t. 361 (costs of cross bill filed unnecessa- 
rily) ; and see M'Nicoll v, Kay, 4 W.E. (Eog) SOI), has occasioned the litigation ; or 
where insisting on other objections ha has not accepted the vendor’s offer to procure 
evidence which, if produced, would have perfected the title v. Collier, 4 Eus. 

269 ; Hohoood v. Bailey, ib, 271 ; Tozvnsend v, Ghaznoernowne, 3 Y. & G. 620 ; Monro v. 
Taylor, 8 Ha. 70 ; afi. 3 M. & G. 713) ; and where a good title was not shown until 
after the institution of the suit, and then only by the production of evidence which had 
not been previously required, and was not the cause of dispute, the purchaser who had 
insisted on untenable objections, was ordered to pay all the costs of the vendor’s suit 
{Bridges v. Longman, 24 B. 27 ; and see Y.— 0. Wood’s statement of the rule, Lyle v. 
The Earl of Yarborough, Johns, 70, 77 ; Murrell v, Goodyear, 6 Jur, N.S. 358) ; so, too, 
where a vendor ofiered and showed a good title by possession for twelve years, although 
he did not strictly prove his title until the reference, he was held entitled to his costs 
{Games v, Bonnor, 33 W.B. (Eng.) 64), In one case, where the plaintifi had agreed to 
grant a lease as if ha were owner in fee simple, being, in fact, as to part of the property, 
only entitled as lessee, and his title was not disclosed until after the institution of the 
suit, his bill for specific performance was dismissed with costs, notwithstanding that 
the intending lessee had primarily rested hie defence on other grounds which were not 
discussed at the hearing [Baskoomb v, Fillipps, 6 Jur. N.S. 363), 

(67) Fewster v. Turner, 6 Jur, 144 ; White v. Ouddon, 8 Cl k E\ 766. 

(68) Lyle v. Earl of Yarborough, Johns, 70; see, too, Williams v. Edwards, 
2 Si. 78 J Be Tarry and White, 32 Ch* D. 14, 
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obtains^ a, decree for specific p6iiormance:with'CoitDpensation,,:dt . :wil^ , 
be with costs. 

80y if the ' successful litigant introduce upon, the ' ' pleadings Unfoanded ; 
unfounded allegations affecting the ' character (‘<'6) of his' opponent, 
he will have to pay the costs thereby occasioned. (”^0 But where ^ 
the Court, merely on the- ground of the personal ’ hardship of the 
case as against the defendant, refuses to enforce specific perform-- , 
ance, it may not make him pay the plaintiff’s costs. 

Where a purchaser sets up a defence which prevents the Costs of 
plaintiff from obtaining the usual reference of title on motion, and referencT^ 
fails to establish it, he may be at once directed to pay costs up to 
and inclusive of the hearing without regard to the result of the 
reference.W^) 

J69) Le'ul^ndv, llUngwofih,^T),¥. M%\ Gedye v. Duke of Montrose, 26 
Beav, d5, 

(70) See 7 Ha. M4. 

(71) Wright Y. Howard, 1 8. & S. 205 ; Bower v. Cooper, 2 Ha. 408 ; see Thomas 
V. PhilUppSt 11 Juc. 80. 

* (72) Wedgwood v. Adams, 8 Beav. 103, 

(73) Hyde v, Dallaway, 4 Beav. 606. “ It is stated by Lord St. Leonards (Sug, 107 
citing Gamdenv* Benson, 1 Ke, 671), that, in every case, the purchaser is entitled to the 
coats of the application for a reference of title; and to the costs of that reference : it 
appears, however, from a later case {Mower v. Hatiopp, 8 Beav. 200 ; and see Holland 
V, King, 20 L.T.O.S. 123), that the decision, upon which the above proposition was 
founded, is misreported ; and that the Court only held that the purchaser was not liable 
to pay costs, on the certificate being in favour of the title : if, however, the title were 
made out, in chambers, on grounds not appearing on tbe abstract, he would be 
entitled to receive costs v. Higgmspn,BV. & B. 142. where the purchase seems 

to have been made under a decree ; see 2 8. & S. 117) : and if the title Is found to be 
good upon groundsappearing on the abstract, he may be ordered to pay costs, if his 
objeotions are frivolous and vexatious (Thorpe v. Freer I 4 Madd, 466 (Eng.) ; Wyman v. 

Carter, 12 Eq. 315 ; Dan. O.P. 1088 ; Morgan and Wurfezhurg 378). If tbe title prove 
tbe purchaser, unless precluded by the conditions, is entitled to receive his costs (see 
Leland v. Griffith, 2 Mol. 150 ; Pleasants v. Eoheris, ib. 607 ; Barton v. Lord Downes, 

FI, & K. 633; Weir v.Chamley, 2 Ic.Oh, R. 566), charges and expenses (see Form of Order, 

Perkins v. Ede, 16 Beav. 263 ; and Powell v, Powell, 19 Eq. 422, 425), out of the fund 
in Court (if any) {Reynolds v. Blake, 2 8. & S. 117 ; v. Corp. of Newark, 8 Si, 71 ; 

Calvert y. Godfrey, 6 Beav. 97 ; Ward v. Trathen, 14 Bi. 82 ; Lachlan v, Reynolds, 

Kay, 62} ; or, if there be none, from the party having the conduct of the sale, who may 
recover them in the action [Berry v. Johnson, 2 Y, & 0. 564, 565 ; Smith v. Nelson, 

2 8. & S. 657), but a defendant, to whom the conduct of the sale has been given, will 
not, it seems, be ordered to pay the purohaser’s costs, where there are funds in Court 
whioh may be made primarily answerable ; in such a case leave will bs given to the 
purchaser to apply for payment {Mullins v. Hussey, 1 Eq. 488). It is said to have been 
held by Sit J. Leach that where exceptions were allowed to the Master’s report in favour 
of the title, the Court would not thereupon direct that the purchaser foe discharged 
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The costs of an action include not only the costsup to the 

inoluaeooBts hearing, but also the costs of all accounts and inquiries requisite 
olall 

inquiries 
properly 
made under 
Ihe order. 


Costa, when 
defendant 
submits to 
plaintiffs 
demand. 


for carrying oni the decree nor are these latter GOsts:/^or^ sllbse»^ 
quent consideration: bnt at the same time the Court will tioi 
its order to be abused so as to be. the cause of oppression;: to 
adverse litigant, Thus, where the plaintiff obtained a decree for 
specific performance with costs.; and an inquiry as to damages 
caused by the defendant’s acts of waste, and the chief clerk’s 
certificate giving damages was varied by allowing none, the Court 
of Appeal held that nevertheless the plaintiff: was entitled to the 
costs of the inquiry, so far as it related to dam ages within the 
scope of the order, but that he must pay the costs of all the other 
inquiries which were not intended by the order, and had been 
wrongfully gone into the Chambers.l^^) 

Where the defendant submits to the whole demand of the 
plaintiff, and to pay costs, he may at once stop all further proceed- 
ings; and, if the question of liability to costs be the only one 
remaining in dispute, it has been held that the proper course is, to 
apply to the Court by motion or petition ;(76) and where a plaintiff 
omitted so to do, but brought the cause to a hearing, the Court 
refused him any costs subsequent to the time at which his original 
demand had been submitted to.^^^j 


and bis costs be paid, but that some speoifio application must be made for the purpose 
(Bide V. Hide, 1 Coop, t. Cotb, 379 ; and see Botvell v. 8 D. & M, G. 326.: 

It appears that on a sale by the Grown under the 25 Geo. Ill, o. 36, authorizing the 
sale of the lands of Crown debtora or their sureties, the purchaser gets no costs if the 
title prove bad ; Bex v. Cracroft, 1 M, G. & Y. 460) : notice of which must have been 
given to all parties interested in the purchase- money (Sherwood v, Bemridgei 3 De G, 
& S. 426). It appears that, where the title is decided to be bad, the putohaser must 
be actually discharged by order, before there can be a re-sale. (Williams v. Waes, 
G.P. Coop. 42).” 

(74) Krehl v. Barli, 10 Ch. 334. 

(75) Darner v, Earl of Postarlington, 2 Ph, 30 ; Dart’s Vendors and Purchasers, 6th 
Ed., p. 1267. 

(76) Sivell V. Abralmn^ 8 Beav, 598 ; Price v. Corporation of Penca^m, 4 Ha. 
606 ; Tapp v. Tanner, 20 L.J. Oh. 569, 

(77) Sivell V, Abraham, 8 Beav. 598 ; and see Hennet v. Luard, 12 Beav. 479 ; 
Sentence v. Porter ^ 13 Jur. 980 ; and see Woodward v. Miller, 16 LJ. Oh. 16 ; North v, 
G N,B* Co,, 2 Gif. 64 ; Nkholls v. Elford, 6 Jur. N.S. 264 ; Thompson v* Knight^ 7 Ib. 
704 ; Wilde v. Wilde, 10 W.K. 368 (Eng), Rev. Ib, 603). “It was, however, unwillingly 
held by Enight Bruce, V. G, that this course could not, without the defendant's con- 
sent be adopted before answer inasmuch as he had a right to put in his answer, and to 
read it on the question of costs at the hearing (Langham v. 6, iV. R, Co., I Be. G. & 
8. 505) ; and in a later case (M^NaugMen v. Basher, 12 3^ur. 956 ; see, too, Burgm v. 
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It was laid down<^8) by Wigram, ■¥. G., as a general rilled when 
that where a defendant so disclaims as to show that he had 
interest in the property when the hill was filed, he is entitled to his'® entnied to 

^ ■ - OOStiS< 

costs ; (79)' but where he is properly brought before the Court in . res-' • 

' pect of 'an interest at the thm the hill teas filed, and then says* 
now abandon my interest/' it is a question ■ of discretion with.;/ 
the Court either to order the plaintiff to pay the defendant's costs 
or not ; with reference to the circumstances which may ha¥6 ren- 
dered the suit necessary or proper, W 

In a later case^^^) the rule was thus stated by Lord Eomilly : 

First, where a defendant disclaims in such a manner as to show 
that he neVer had, and never claimed, an interest, at or after the 
filing of the bill ; then he is entitled to his costs : secondly, if a 
defendant having an interest, shows that he disclaimed, or offered 
to disclaim, before the institufeion of the suit, there also he is enti- 
tled to his costs; (^2) and thirdly, that where a defendant, having 

HiZZ, 28 B. 244 ; Wallis v. Wallis, 4 Dr. 458) the same judge refused a similar applica- 
tion by a plaintiS after answer; but merely on the ground of the novelty of the proceed- 
ing ; and where the defendant by an agreement for eompromissing the suit had admitted 
Ms liability to costs, and failed to fulfil the agreement, but j^ubsequently satisfied the 
plaintifl’s demand except in respect of costs, Lord Langdale, upon motion before 
answer, ordered their payment {Tafp v. Tanner, 20 L J. Cb. 559). The rule, however, 
has been settled by a decision of the Court of Appeal, in which it was laid down that 
the Court will not, on motion by the plaintiff to stay proceedings, order the defendant 
to pay the costs of the suit, unless by consent (Wilde v. Wilde, 4 D. F. & J. 348; and see 
Morgan v, Q. E, B. Go., 1 H, & M, 73, where this decision was reluctantly followed. 

See, too, Dan. C. P. 1173) ; Turner, L, J., remarking that the case of Simll v. Ahva^ 
ham had been misunderstood, and that all that was there decided was, that a plaintiff 
might apply to the Court to stay proceedings, and order the defendant to pay the costa 
of the suit ; and that, if the dei'endant made no objection, the suit might be disposed of 
in that way. In one case, Stuart, V.O,, while refusing the motion as irregular, made 
the coats of it costs in the cause, as “ being a well meant endeavour on the part of the 
plaintiffs to put an end to a useless litigation.” {Ventilation Co. v, EdeUien, 2 N. R. 

-"v. ■/ 

(78) Gabriel v, Sturgis, 5 Ha. 101 ; and see Appleby v, Enhe, 1 Ha. 303 ; Grig. 

V. Sturgis, 5 Ha. 93. 

(79) Glover v. Eogers, 11 Jur, 3000. 

(80) See Ohrly v. Jenkins, 1 De G, & S. 643 ; Siaffurth v. Pott, 2 lb. 571 ; Benbow 
V. Davies, 11 Beav, 369 ; Fewster v. Turner, 6 Jur. 144 ; Gurney v, Jackson, I S, & G. 

97 ; Ford v. White, 16 Beav/ 120 ; Ford v. Lord Chesterfield, 16 Beav. 616 ; Lock v. 

Lomas, 16 Jur. 162 ; Williams v. Lomas, 16 Jur, pt. 2. p. 94 ; Hiorns v. EoUon, 16 
Ur, 1077 ; Burst v. Burst, 22 L J. Oh. 546)1 

(81) Ford V. Chesterfield, 16 Beav. 516 ; see Ballamy v. Brichenden, 4 K. & J. 670 ; 
where Lord Romilly’s statement of the rule is approved. 
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an interestj allows himself to be made a party to the suit, and does 
not disclaim, or offer to disclaim, till he puts in Ms defence or dis- 
claimer, in that case he is not entitled to his costs.” 

Where a defendant has never claimed any interest, it is not 
necessary, in order to entitle him to his costs, that he should have 
given notice of his intention to disclaim before issue of the writ ;(83) 
but if he omit to say that he never claimed, the dismissal will be 
without costs ; (8^) so, also, where he simply alleges that he was 
applied to before action, and did not refuse” to disclaim or 
that if he had been applied to he would have released his interest. 

A. person who is properly made a defendant ought to offer to 
be dismissed without costs ; and if the action is persevered in 
against him, he will, in such case, be entitled to his subsequent 
costs. Where a party improperly refuses either to claim or 
disclaim, and simply remains passive, he may, it seems, be ordered 
to pay costs.(88) 

Vendor Where a vendor, having a bad title, brings an action for 

tme^^ending performance, and his title is perfected pending the suit, it 

suit. is his duty to offer to the purchaser his costs up to that time, anff 

to give him a conveyance. ^89) 


PossesBiou, In general, a purchaser is less favoured on the question of 

poi^ant s?* when he has taken possession of the estate before the title is 

determining made out ; but this does not apply to cases where, according to the 
question ^ •.ii.i in .-i*, ° 

of costs. contract, possession is to be taken beiore a title is shown ; or where 

it is taken at the instance of the vendor. (90) A purchaser who, for 

many years, retained possession without payment, and refused 

either to vacate the contract or accept the title, was fixed with the 

costs of a suit by the vendor, although the title was ascertained to 

be defective. 


(83) Bellamy v. Brichenden, 4 K. & J. 670. 

(84) Okrly v, Jenkins, i Be G. & S. 543. 

(85) Barrison v. Pennell, 4 Jur. K.8, 682. 

(86) .Collins v. Shirley, 1 R. & M, 638 ; but see Gurney Jackson, 1 S. & G. 97. 

(87) See Talbot v. Kemshead, 4 K. & J. 93 ; Davies v. Whitmore, 28 Beav, 617. 

(88) Be Prlmrosei 23 Beav. 690, (See Judgment in this case). 

(89) Freer y« Eesse, 4 D. M. & G, 505, As to the duty of an auctioneer in this 
respect, see Eeailey v. Nmton, 19 Ch» D, 326. 

(90) Vancouver v. Bliss, 11 Ves. *458, 464. 

(91) King v. King, IM, SoK» 443, 
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■ : Where the CoGrt actually dismissed a purchaser’s 'suit for Deposit, not 
specific performauGe with costs, it refused, on a suhsequent . appli- 
cation, to allow him to., set off' against them the deposit' paid ' ' 

to the vendor, but left him to his legal right;^ 92 ) but the Court 
would refuse to give costs unless the vendor would return the; ■ 
d.eposit.i^^) 

A mortgagee has been refused, as against the mortgaged Morfegagea 
estate, his costs of an unsuccessful suit against a purchaser for ol^aLcoas^^ 
specific performance, although instituted under the best advice. 

In one case an order is stated to have been made on the solicitor’s 

petition of the vendor’s solicitor, restraining the vendor 
* . . :3 .1 . . A, ® , ■ ofease-money. 

receiving, and the purchaser from paying, the purchase-money, 

until the solicitor’s lien for costs was satisfied”. ^95) 

A vendor has in many cases another form of relief open to Vendor’s lieu, 
him after a judgment for specific performance, in the enforcement 
of his lien for unpaid purchase money, with interest, and his costs 

of the action. ^96) 

This lien in the case of a purchaser extends to (1) all instal- Bxfeent 
ments of purchase money, (97) (ii) interest thereon, (98) (iii) 
paid under the contract as interest on unpaid purchase money (99) 

(iv) interest thereon (199) and (v) the costs of an unsuccessful action 
by the vendbr as against the purchaser.(i9i) 

A purchaser obtaining a decree for specific performance on a Purohaser’s 
counter-claim against a vendor, who had brought an action for oeggfuf 
declaration that the contract for sale had been determined, wasniay be d6* 
allowed to deduct his costs of the claim and the counter-claim purchas^e*^”^ 

. .. ^ money.* 

(92) Williams v. Edwards^ 2 Si- 84. 

(93) Gee v, Pearse, 2 De. G. & S. 346. 

(94) Peers v. GeeU% 16 Beav. 209. 

(95) Birch v, Padmore, oifeed 1 Jar, N. S. 123, and see Boml v, Padmore, 1 DM & 

G. 27. 

(96) See Fry on Specific Performance of Contracts, 3rd Ed., 1892, p. 632. 

(97) Bryant v. Bush, 4 Rasa. 6 ; Hich v, Phillips. Preo. in Cb. 576. See Graves v. 

Wright, 2 Dr. & War. at p. 79 and of. Mycooh v. JBeatson, 13 Cb. D. at p. 386. 

(98) Lord Anson v, Hodges, 6 Sim. 227; Webb v. Kirby, 7 De. G. M, & G, 376; 

Wythes v. Lee, 3 Drew 396. » 

(99) Bose V. Watson, iOH.L.C. 672. 

(100) Ibid. 

(101) Middleton v. Magnay, 2 H. & M, 233 ; Turner v, Marriott, D.R. 3 Eq* 744. 
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from the pnrchase-money in priority to a mortgagee of the vendor 
whose mortgage had been created after the date of the contractj 
blit before the commencement of the action. 


Sec. 39.«~Stay of Proceedings— Costs.'. 

Stay of proceadings -“Buie as to, , 

Stay of proceedings— Praotioe and procedure as to. 

Stay of proceedings where writ improperly issued. 

Stay of proceedings in respect of second action with respect to same causa of action, 
Stay of proceedings pending payment of costs— English law and praotioe. 

Stay of proceedings on account of non-payment of costs incurred in a foreign Gourt« 
Stay of proceedkiga for not giving security for costs as ordered. 

Stay of proceedings pending appeal. 

Stay of proceedings in lunacy. 

Stay of proceedings, effect of. 


Every Court has inherent power to temporarily suspend the 
proceedings in any action where the piaintifi: is in default, or has 
disobeyed any lawful order of the Court. In addition, large powers 
of staying proceedings are given to the Court by various statutes, 
rules and orders (^) both in England and in this country. 

“ As a general rule the only ground for a stay of execution is 
an affidavit showing that if the damages and costs were paid there 
is no reasonable probability of getting them back if the appeal 

succeeds.’MS) 

But the matter is entirely one of discretion and where there 
are special circumstances the Court may make such order as will do 
justice in the caseJ^l So, where there is a fund out of which a large 
sum has been ordered to be paid to the successful ’ parties the Court 
will see that an appeal shall not be nugatory, and may, therefore, 
where it will be difficult to get back the payments out of the fund if 


(102) Green v, Sevin^ 13 Oh. D. 589 ; foe form of order in such a case, see Seton 
1304. 

{!) Socy. of the Daws of England, Vol. XIII, p. 620. 

(2) Atkins Q,W^ By* Co,, {1886) 2 T.L.R. 400, lollowing Bather y. Lavery, 
(1886) 14 Q.B.D. 769, 0,A. This rule applies to Admiralty c^ses in which bail has 
bean given t former practice of the Privy Council being no longer applicable. 
{The Annot Lyle, (1886) 11 P.D, 116.) 

(3) Becker v, EarVs Gmirt, Limited, (1911) 56 Sol. J. 206, G.A. 

(4) The Batata, (1897) P, IZTi AIL Gen, v, Emerson, (18S9) 24 Q.B.D. pp. 58, 59. 


., .. ..M..- -.I 
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I made, grant aa iniunction resferaming'' dealings ^ with^;3llle;, ^u^ 

the appeal is disposed' of. ' 

I The application for a stay may be granted subject .to 'terms' ' 

such as payment of the money to the respondent on security or an 
undertaking being given by him to repay it if the applicant sue- ^ 
ceeds on the appeal, or payment into GourtJ^) 

The usual course is for the respondent’s solicitor to give an 
undertaking to refund, if necessary. (7) in Grant v. Banque 
Frcmco-Egyptienne^^) it was laid down that where such an under- 
taking is given stay of execution for the costs will not as a rule be 
granted. On the other hand, there is no invariable practice that, 
where the undertaking will not be given, the Court will order a 
stay. (9) 

If a writ of summons has been issued by an uncertificated Stay of 

solicitor, or by a solicitor without the consent of the plaintiff named wherTwrft^ 

thereon, the action will be staved, and the solicitor who issued the 

" ■ . . iss-uea...' : 

writ will be ordered to pay all costs occasioned to either the plaintiff 

or the defendant. 

If the present action is between the same parties, and raises stay of ^ 
the same issues as a former action, it may be dismissed altogether|'°°gg| 0 Q®^ 
as frivolous and vexatious, whether the plea ot res judicata can 0 ^ ®®o' 3 ipd , 

strictly be pleaded or not. respect to 

■ ." same . eanse: 

— — — ■ — — — — ^ ^ : — — — — ___ — of action'*' . ,. :: 

(5) Wilson V. Cfewrc/j Wo. I), (1879) 11 Chi D.576, O-A. ; Wilson v. Church {No, 2)^ 

(1879) 12 Ch, D., at pp. 458, 459 {James, L-J., diss., on the special ciroumstanoeB of the^^ ^ 
case) ; Polini v. Gray\ {l^lQ) 12 Oh. D , atp, 443. See, also, Bradford v. Young, (1884) 

28 Oh. D., atp. 22, where the applicant for a stay was put upon terms. Bat “there must 
be special circumstances in order that the payment out may ba restrained, and the fact 
that the respondents are a Scotch company is not such a special circumstance {Ee 
Queensland Mercantile Agency Co,, (1893) 61 U.J. Gb. 48, correcting decision in Be 
The Howe Machine Co., (1889) 41 Ob. D. 118.) 

(6) Merry v. Nickalls, (1873) L,R. 8 Oh, App. 206 ; Cooper v. Cooper, (1876) 2 Oh. 

D. 493 ; Morgan v. Elford, (1876) 4 Gh. D. 388. 

(7) Wilson V, Church (No, 2), (1879) 12 Oh. D., p. 458 ; Eood^Barrs v. Crossman 
and Prichard, (1897) A*0. 172, 

^ (8) (1878) 3 C.P.D. 202. 

(9) AU,-Gsn. V. Emerson, (1889) 24 Q.B.D. 66; Becker v. EarVs Court, Limited, 

(1911) 66 Sol. J. 206, 0. A. 

(10) Pricker v. Van Qrutien, (1896) 2 Oh. 640 ; Gold Beefs, Ltd, v. Dmson, (1897) 

1 Oh. 116 } Geilmger v, GMs, (1897) 1 Oh. 479. 

(11) Mac Dougall v, Knight, (1890) 25 QiB.D. 1 Rorrocks v. Stubbs, (1896) 

74 68. -:3; ’ ’ ' : , ^ 
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If, however, the plaintiff is now suing in a different character, 
though substantially by virtue of the same alleged title, the second 
action will be stayed till the costs of the first action are paid. 1^-^) 

Where the defendant has obtained the rule for a new trial, 
and the Court of Appeal has ordered the plaintiff to pay the costs 
of the application, the defendant is not entitled as of right to an 
order to stay proceedings until such costs are paid.U3) 

But although the non-payment of costs per se is not ground for 
staying proceedings, nevertheless the Court has jurisdiction to stay 
the proceedings whenever it can be shown that a person is proceed- 
ing vesatiously in not paying costs which he has been ordered to 
pay,(i4) 

The mere fact that a plaintiff who has ’been ordered to pay 
costs has not done so, is not enough to justify the Court in staying 
the actiond^S} But if the Court sees that the plaintiff is guilty of 
vexatious conduct, and that it is oppressive for him to proceed in 
such circumstances, the Court will stay the action till he complies 
with the order for payment of costs.l^®^ Then if they be not paid 
with a reasonable time, the Court may make a peremptory order 
that they be paid by a day specified ; and if they be not paid by 
that day, the Court may dismiss the action altogether. (^7) 

There is no difference between the K. B. D. and Ch. D, as to 
the grounds on which an action ought to be stayed for non-pay- 
ment of costs. Nor can a distinction now be made between cases 
where the loss from non-payment of the costs falls on a person or 
on a fund jis) 

Where one of two defendants is allowed to withdraw his 
defence upon the terms that he pay to the plaintiffs their costs of 
the action so far as they were occasioned by the said defence,” 
the Taxing Master will only allow costs specifically caused by such 


(12) B.S.C. 0. XXVI, r. 4; Martin v, Earl Beauchamps (1883) 25 Ob D 
WGahe v. Banh of Ireland^ (1889) 14 App. Gas. 413. 

(13) Morion v. Palmer, (1882) 9 Q.B.D. 89, 

(U) Be Wickham, (1887) 35 Ch. D. 272, O.A. 

(15) Alorton v. Palmer, (1882) 9 Q.B.D. 89 ; In re Wickham, (1887) 35 Gh. D. 272« 

(16) Graham v. Sutton, Garden £0 Co., (1897) 2 Ch. 367. 

(17) SetOE. 6fch Ed., Ch. xi, 8. 2, p. 130. 

(18) Graham V, Sutton, Oardm Go., (1697) 2 Gh. 367. C.A., and S 60 notes tg 
yud. kG%, 1873, S. 24 (6). 
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defeaee, tb.e effect of .the order being to relieve snch .'defendant from ■; 
the.'.general costB. of the. action 

. The Courts io India have no power to stay proceedings in a 

.suit instituted therein, because the costs of a previous suit between oa aooooni; of 

the same parties brought in the High Court of Justice in England 

have' not been paidJ^<^). , inouneAm a 

'■ ' foueign Court. 

If a plaintiff make default in obeying any order of the Court, Stay of 

CO./ proceediDgB 

his action may be stayed till he obey it. Thus if a plaintiff be for not giving 
ordered to give security for costs ^2i) ^within a time specified, 
fails to do so, his action will be stayed till he complies with the ordered, 
order, and may subsequently be dismissed. ( 22 ) 

An appeal does not in itself operate as a stay of execution or 
other proceedings; but either the Court, or the Judge who heard pending 
the case, ^23) or the Court of Appeal can direct that proceedings 
should be stayed. 

“It is usual, to apply, in the first instance, to the Judge who 
tries the case, immediately after judgment. If he thinks the point 
is one of some difficulty, and worthy of reconsideration in the 
Court of Appeal, he will probably grant a stay of execution 
unconditionally. If, however, he has little or no doubt in his mind 
as to the correctness of his judgment, he will probably order a stay 
of execution, for, say, a fortnight, on condition that the appellant 
brings so much money into Court within a week ; if notice of 
appeal be given within that fortnight, the stay to continue till after 
the hearing of the appeal ; the taxation of costs to continue in the 
meantime, and the amount of the allocatur to be paid to the solici- 
tor of the successful party on his giving his personal undertaking, 
to refund it, should the judgment be reversed on appeal, ”(24) 

“ If the Judge who heard the case thinks that any appeal 
would be frivolous and vexatious, he will decline to make any order 


(19) Beal and Personal Advance Co. v. McCarthy, (1831) 13 Ob. D. 362, C.A. and 
see Sutcliffe, (1881) 44 L.T. 547 (further answers to interrogatories in administra- 
tion action) ; Mamel v. Olanricarde, (1885) 54 D J. Oh. 982 (expenses of producing a 
witness for examination and cross-examination before the trial). See, also, Dan. Ch. 
Bract. 956—958 ; Morgan and Wurtzbcrg, 46—73. 

(20) Arthur Bowles v. Mary J. BoioUs, SB. 571. 

(21) See Security for Costs, Ency. of the Laws of England, Vol. XIII, p. 904, 

(22) Le Grange v. McAndrew, (1879) 4 Q.B.D. 210. 

(23) Oppert v, Beaumont, (1887) 18 Q.B.D. 436. See, also, Code of Oivii Procedure, 
(Act Y of 1908), O. XLT, r. 5, sub-S.(l). 

(24) Enoy. of the Laws of England, Vol. XIII, p. 625, 
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Stay of 
proceedings 
in lunacy, 


Stay of « 
proceedings, 
effect of* 


at all, leaving the defeated party to apply for a stay to the Court 
of Appeal— an application which is not often saccessfiiL”12S 1 

The Court of Appeal has power also to order the successful 
party not to part with the property in dispute until the hearing of 
the appeal.i'^^^) 

A party making an application to the Court for a stay of pro- 
ceedings pending an appeal must pay the costs of such appli- 
cation.12‘^1 

If any action is brought against any person for signing, or 
carrying out any reception order, report, or certificate, or present- 
ing any petition, or doing anything in pursuance of the Lunacy 
Act, 1890, such action may, upon summary application to the High 
Court or a Judge thereof, be stayed upon such terms as to costs 
and otherwise as the Court or a Judge may think fit, if the Court 
or Judge is satisfied that there is no reasonable ground for alleging 
want of good faith or reasonable care. ( 28 ) Such proceedings are in 
fact absolutely privileged.”(29) 

A stay does not operate as a judgment on the merits. It is 
not, apparently, ground for a plea of res judicata , yet it is 
practically a bar to any further proceeding. 


Sec. 40.“-Tran^fer of Civil Cases. 

Heavy and exemplary costs awarded as against party making application for trans- 
fer on false a):id frivolous grounds. 


Heavy and ^ transfer of a civil case on the ground that the 

d interest in the subject-matter of the case was applied 

as against for and improperly obtained upon an affidavit containing an astute 
appHo^fon*^^ intelligent perversion of facts. In discharging the above rule 
foe transfer the High Court awarded very heavy and exemplary costs. Their 
Svoious^^*^ Lordships Pigot and Gordon, JJ., after examining the grounds 
grounds. raised by the petitioner and having found them to be false and 


(25) See Bradford v. Young, (1884) 61 L.T. 6o0. 

(261 Wilson V. Ohufok, (1879) 11 Ch. D, 576 ; The Batata, fl8971 P. 118. 

(27) Cooper v. Cooper, (1876) 2 Oh. D. 492, G.A. ; following Merry ?. Mckalls, 
(187BI li.a. 8 Oh. 206. See notes to 0. IiVIII, c. 16, p. 971. 

(38) 8t. 53 & 54 Viet., o. 5, 8. 330, sub-S. 2. 

(29) Bodson v. Pare, (1899) I Q.B. 455. 

(30) Beun V. Mower, (1895) 73 li.T, 371. 

(1) Kunm Lai Banerji v* Limhmdhu ^ha, 15 162, 


mi} 
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frivoloas, said in the course, of the jodgoient- ‘On^iiei^ 
therefore, is there, any case made:' out justify the appellant in 
insisting or pressing ' to have this , case transferred' to ' this Court. 
Had an offer to pay all costs in any event made by the petitioner’s 
pleader been accepted by the nther side, it would perhaps' have 
removed one of many strong reasons against making the Kule 
absolute which is the heavy increase of costs that would necessarily 
result to the respondent on a transfer of the case. Ample reasons 
suggest themselves to one’s mind why that proposal should not be 
accepted, and one of them perhaps is that unless a proposal of this 
nature be put down in black and white, difficulties might occur 
in enforcing and carrying it out, but we should have been reluctant 
to make the Eule absolute in any case. A Rule applied for, as this 
has been, upon an astute and intelligent perversion of facts ought 
not to be made absolute unless some strong grounds exist for doing 
so. One strong ground does exist in the desire expressed by the 
District Judge himself for a transfer of the case, but it is a desire 
which we feel bound in this case to disregard. He would, as 
we understand, prefer that the case should be transferred, and 
the wish is a perfectly natural one, but one which in the 
interests of justice, we ought not to accede to in this case. 
It would be a bad example that a Rule applied for and supported? 
as this has been, should be successful. We shall not finally dispose 
of this Rule to-day. We have directed a search to be made for 
precedents as to costs in Rules improperly obtained, and although 
we now intimate that we shall discharge the Rule, we defer 
passing a final order to-day, and the matter will be mentioned 
again some day next week and a final order will be made.” 
When the matter was again brought before the Court some day 
in the subsequent week, their Lordships said : — '' Since giving 
judgment in this case last Thursday, we have caused enquiry to be 
made with regard to cases in which costs of a special amount 
have been ordered by this Court. We said the other day that if 
necessary, we should make a precedent in this case, but we 
preferred to search for and find one. Such a precedent exists 
in Earendra v. Sara Sundari, W before Justices Mitter and G-rant? 


(2) 15 O.ri.dT. 166, Note. The faots of this case were as follows : — The appeal arose 
out of proceadiuga for revocation of probate of a will alleged to have been executed in 
Aghrahan, 1289. The will was registered and the testator died in Eaigoon, 1289. 
Probate was granted on the Mfch January; .1885. Application was then mads by the 
appellant for revocation on the ground that the will was a forgery, and that the testator 
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and there the Court ordered costs such as we are now about to 
order. It is not necessary for us to state our reasons further than 
we have done in our judgment of Thursday last, the shorthand-note 
of which we have perused this morning, and which contains a 
sufficient statement of our reasons for imposing costs at a rate 
which shall completely exonerate the successful party. Ail that 
we shall do now is to order the petitioner in this case to pay B.s. 500 
as costs of the Eule which has been discharged. 


Sec, 4 J.— Trusts. 

Ganeral cosfea incident to administration, 

Duty of trastea to furnish accounts. 

Inaccurate accounts. 

Duty of trustee to supply mformatiou—What kind of information to be supplied— 

."■■-.■Costs. ■ ■ 

Bxpeusive information — Costs of. 

Costs in case of retirement of trustee by order of the Court. 

Costs of administration suit, together with costs, charges, and expenses.” 
Depriving trustees of costs of litigation. 

Costs of trustees who have committed a breach of trust. 

Oca set of costs only allowed where trustees unreasonably sever, 

Expenses incurred in unsuccessfully defending an action. 

Costs of premature sale. 

Unreasonable expenses disallowed. 

Unnecessary law costs. 

Costs paid by defaulting trustee to his solicitor. 

Taxation, practice as to. 


General costs Legal expenses incident to the administration of a trust almost 
adrn1n?s\ra° capital, Unless the settlor has expressly provided 

lion. for them ; for they are for the benefit of all persons interested. 1^) 

wag insane. At the trial, the allegation of forgery was abandoned, as made without 
any grounds whifeaver and merely at random. Upon the question o! insanity, the 
Court found that tha petitioner had falsified his own case by production of a long 
correspoodeoce between himself and his brother, the testator. The District Judge, there- 
fora, refused the application. Upon appeal to the High Court, the only ground taken 
was that the testator was insane. The appeal was obviously frivolous. The following 
order was made by the Court The appeal is dismissed with costs, the hearing fee 
being fixed at Es. 500,” 

(3) Eunja Lai Bmerji v. Dinabandhu Jha, 15 O.LJ. 162 at pp. 165, 166. 

(1) Be Fellow' s Settlement, 9 Jar. (N.S.) 62; Be Fulham, 15 ib. 69; Ex parte 
Davies, l$ib, 882. Oathe subject-matter of this section see S. 4— “ Administration 
Action, ”pp, 307—365, supra, Hncyolopacdia of the Laws of England, 2nd Ed., 
" ■ ' Vci. XI¥, Heading Trusts, Trustees,- 319,;; Halshury’s Laws of England, Vol. XXVIII, 
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All costs incident to the administration and protection of the 
trust property, including legal proceedings, are borne by corpus, (2) 
unless they relate exclusively to the tenant for life.O) 

In dismissing a suit for the administration of trusts on the 
ground of want of jurisdiction, the Court has power to direct the 
plaintiff’s costs to be paid out of the estate. W 

A beneficiary is always entitled to inspect the trust accounts Duty o! 
and documents, relating to the trust property. But a trustee is not{'“n‘ah*° 
bound to supply copies of accounts or trust documents. (S) or 
supply information which necessitates expenditure, (6) except at the 
cost of the beneficiary requiring the same. . 

Where a trustee by his gross and indefensible neglect to furnish 
accounts renders an originating summons necessary, he may be 
ordered to pay all the costs including the costs of taking and 
vouching the account. W 

If the plaintiff has been over hasty in seeking the assistance of 
the Court, he may have to pay the costs, or even his solicitor may 
be ordered to bear them personally. 


pp. 159-162 ; 193— 19S ; Vol. IV. pp. 340—354 ; Mew’s Digest, Vol. Ill, Cols. 430 —436 ; 

Morgan and WuKtssburgj pp, 209—212 ; 311—328 ; 409—412 ; Marshall on Oosfcs; Setoh 
on Judgments and Orders, 6th Ed., Vo!. 11, pp. 1169—1177 ; see, also, Lewin on Trusts ; 
Oodefroi on Trusts | Watson’s Compendium of Equity; SOis on the Trustee Act, (1893) i 
Underhill on Trusts, 6th Ed,, 1904, pp. 197— 208, 347— 357 ; Rudall’s Eaw of Trusts 
and Trustees, 3rd Ed., 1904, pp. 71, 105— 107, 151. The foHowing oases may also fee 
usefully referred to:-" Bar oda Prosad v, Gogmdra Nath, CaL Case Law, Vol, X, p. 803 ; 
Bmeemookee Dome, eU. v. Sreekissen Paid, etc , (1850) 1 Taylor <& Bell 361 2 Ind, 
Bsc, (Old Series), p, 479 ; Louisa Jones 'v* Mary Anne, (1858) 1 Boulnois 359 3 Ind. 
Deo. (Old Series), p. 270 ; In the goods of Vaneiiters, (1800) Morley’a Digest, Vol, I, 
p, 111 ; In the goods of Collins (Ecclesiastical side), (1777) Morton 260 = 1 Ind. Deo. (Old 
Series), p. 1041= Morley’s Digest, Vol. I, p. lll^Hyde’s Notes, 28feh March 1877 ; 
Janordhun Bamchunder v. Executors ofDhakjee Dadajee, (1847) Perry’s Oriental Oases 
467 = 4 Ind. Deo. (Old Series), p. 428. 

(2) Lord Brougham v. PouUii, 19 Beav. 136; Sanders v. Miller, 26 Bsav, 164; 
■Me Earl De' la Warris E states, 16 Oh, D. 687 ; Stott Milne, 25 Oh. D. 710 ; explained 
hf Be Weal, Andrews Y, Weal, A% Oh, D. 

(3) Bee Be Marmr^s Trusts, 3 Eq. 432 ; Re Evans, 7 Oh. App. 609 ; Re Smithes 
Trwsls* 9 Bq. 374 ; Underhill on Trusts, 6th Ed., 1904, p. 198. 

(4) Venkatalutchmi Animal v. SnTungapatmm Srinwasamurthy, 11 M.L J. 91 (92), 

(5) OitUy V. Gilly, 8 Beav. 602, : 

(6) Be BoswoHh, Martin v, Lamb, 58 L.J* Oh, 432, 

(7) Be Skinner, Cooper v. Skinner, (1904) 1 Oh. 289. 

(8) Be Darinall, Sawyer v, Goddard, (1895) 1 Oh. 474, 

' 88 


.698 


LAW OF COSTS IN BBITISH INDIA. 


[Ohae. 


inaoourats Although the Court will generally saddle with costs a trustee 

aooounta, ^ 

' whose' is that he has , failed to do 'so,, yet. where' a 
^ has kept and furnished accounts, which,' by an' honest 'mistake, 
.turn .out to be inaccurate, he will be allowed his costs, 

Baty of A trustee is bound to-give his cestiii qiie trust proper informa- 

supply in- ' tion as tO'the investment of the trust estate ; and where the trust 
invested on mortgage, it is not sufficient for the trustee 
Information merely to say, * I have invested the trust money on mortgage ; but 
— Ooslsf^'^^be must produce the mortgage deeds, so that the cestui qua trust; 

may thereby ascertain that the trustee’s statement is correct, and 
that trust estate is so invested. , . . . , Where a portion 

of the trust estate is invested in consols, it is not sufficient for the 
trustee to say that it is so invested, bat his^c^stei gue trust is enti- 
tled to an authority from the trustee to enable him to make proper 
application to the bank in order that he may verify the trustee’s own 
statement ; there may be stock standing in the name of a person 
who admits he is a trustee of it, which at the same time is incum- 
bered ; some other person having a paramount title may have 
obtained a charging order on the stock, or placed Sk distringas upon 
it/’(iO) 

Expensive ’ As above stated a beneficiary is entitled, either personally or by 
— his solicitor, to inspect the trust accounts and documents. If, 
however, he requires a copy of an account or document, he must 
pay the necessary expense himself ; for it is not fair that it should 
be saddled on the trust estate, nor of course can the trustee be 
expected to incur the expense personally. 

Where a beneficiary demands information as to his rights 
under the settlement which cannot be furnished by the trustee 
without the assistance of a solicitor, the trustee is not bound to 
incur that expense (if he be himself a solicitor with power to dis- 
charge, he is not bound to incur the loss of time), unless the benefi- 
ciary is willing to pay the cosfcs of complying with his requisition. 
Costs in case Eetirement by order of the Court is now a comparatively rare 
ofSnsfc^by^^nethod of retirement from a trust. It might arise where the 
Court trustee wishes to retire and either cannot procure a person to take 
his place, or, being himself the appointing party, has a dispute 

(9) Smith V. OTmm\ W,B. 51 (Eng.), 

(10) P&f Chifcty, J., In re TiUotU Bee v, WisoUj (1892) 1 Ob, at p. 88. 

(11) OUleti V. 8 Bsav, 602, 

: (12) Be Bomorth, Mariin v. Lamb^ 58 L J. Ob. 432, 
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willi his beneficiaries in .relation to- the person to he., appointed, .or 
where the persons to appoint are out of the country . or; cannot be 
iound,(i^) In such cases he would-be' justified in issuing an originat- 
ing summons for the appointment of a new trustee in his place. No 
doubt it was formerly considered that a trustee could not retire from 
his trust without some good reason, and that “ if the circumstances 
pre?enting his continuing to perform his- duties arose from any act 
of his own, or anything relating to himself, he ought to pay the 
costs of the appointment of a new trustee But this was long 
before the statutory power, which enables a trustee to retire if 
desirous of being discharged ; and it is conceived that now a trustee 
would not only be exempt from bearing the costs of an application 
to appoint a new trustee on his retirement (where it is difficult or 
impossible to appoint such a person under an express or the statu- 
tory power), but would also be entitled to his own costs; any- 
how, it is the common practice. 


Unless trustees have been guilty of misconduct they are entitled Costs of ad- 
to their costs of an action for the administration of the trust as 
between solicitor and client, and not merely as between party and with “costs, 
party ; in addition thereto any other costs, charges and expenses expelseBr^*^ 
properljMncurred by them in the execution of the trust. 


A trustee or executor will be allowed the amount of a solicitor’s 
bill of costs which he has paid for services rendered in the matter 
of the trust even, it would seem, where the necessity for the 
services arose through want of caution on the part of the trustee, 
g., where proceedings had to be taken by an administrator against 
an agent to whom he had entrusted money to make payments. (^3) 


Where the Court, on the hearing of a s ummons for adminis- Depriving 
tration, “ does not think fit to make any order as to costs,” that is 
merely a euphemistic way of depriving the trustees of their costs 


(13| See Be Sumphryil Jnr, (N.S,) 921 , and Somerset W.H. fl887), 122. 
il4:) Forshaw w Eigginson, 20 Be&v, 

(15) See Goveniry v. Coventry, 1 Keen, 758 ; Greenwood v. Wahefordt 1 Beav. 
576s Be Stokes, 13 Bg., 333 ; and Barker v. 2 Dr. S. 340. 

(16) Bae Be Chetwyndf Carisbrick v. Nevinsont (1902) 1 Oh. 692. See Dndarhill 

on Trusts, , 

(17) Be Love, Bill v. Spurgeon, 29 Oh, D, 8d8, 

(18) Maonamara v. Jones, Dick, 587. 

(19) Be Davis, Muekait v, Davis, W»N. (1887), p* 186, sed gu^re, 
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of the summons, and they cannot afterwards claim them: as/^ costs, 
chargeSi and expenses ’’ incurred in the execution of the trust.^^^^ V 

To deprive a trustee of his costs has, however, been called 
a violent exercise ” of the Court’s discretion. 

Such a practice would be contrary to the usual rule of the 
Court, and depriving a trustee of costs, or limiting him to a 
particular fund, is appealable by him on that ground, 1^*^) On the 
other hand, it has been held by the English Courts, that if the 
trustee be allowed costs, the beneficiaries cannot appeal against 

such allowance, (23) 

Nevertheless a trustee who acts unreasonably may not only 
be deprived of costs, but be ordered to pay those of the plaintiff. 
For instance, in one case a trustee whose trust had become a 
simple trust, and who neglected for twenty-eight days after demand 
to transfer the trust property to the beneficiary, was not only 
deprived of costs, but ordered to pay those of the plaintiff. (24) 

Where the sole object of a suit is to make trustees answerable 
for breach of trust, and a judgment to that effect is obtained, the 
trustees will not only not get their costs allowed, but will almost 
invariably have to pay the costs of the plaintiffs op to the 

iudgment.(25) 

The costs subsequent to the judgment will be in the discretion 
of the Judge, who may disallow the trustee his costs if he considers 
that, but for the trustee’s misconduct, there would have been no 
need for the action at all. (26) And the same result will follow 
where the conduct of a trustee is vexatious or oppressive ;(27) or 
unreasonably cautious, (28) 

(20) Be ffodgkinson, BodgMnson v, Eodgkinsont (1895) 2 Ch. 190 

(2X) Birhs v. Mkhlethwait^ 34 L J. Ch. 364. 

(22) See Be Chennel, Jones v, Chennel, 8 Ch. D. 492 \ Be Lope, Sill v, Spurgeon, 
29 Ch, D. 348 ; Re Knights Will, 26 Ch. D. 82, 

(23) Oliarlfis V. /owes, 33 Ch. D- 80, 

(24) Es Ewoa;, (1895) 2 Ch, 483. 

(25) PeE Lord Langdale, Byrne v, Noixott, 13 Bsav, 336 ; Gough v, Mity, 20 L,T. 
368 ; Easte V. Lanifoy, 67 L.!r. 833. 

{26) Easton Y, Landor, SI h,T> 8BB» 

(27) See Marshall v. Sladden, 4 De G. & Sm. 468 ; PaUmon 'Y. Wookr, 2 Ch, D, 

686 ; Attorney General v. Mttrdoch, 2 K. & J. ,671'; PalairU v* Carm,.. 32 Beay. 564 ; 
Qriffenvt Brady, BShJ, Qh, IBS, ^ ’ 

(28) Smith v. Bolden, 33 Beav. 262 ; Be Cull, 20 Eq. 561 j Firmin v. Fulham, 2 D, 
as S. 99 ; Cockcroft v. ButcUffCi 26 hJ» Ch. 313 j md see* also, eases colleoted In Morgan 
and WuEfcssbuEg on Costs, 2na Ed,, pn. 412 efc seq. 
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But where an administration suit is uecemMy apart from the 
breach of trust, and the latter only forms an incidental feature of 
the suitj the trustee will, as a rule, be allowed his general costs of 
the suit as between solicitor and client, although he may have to 
pay the special costs caused by the breach 


If trustees, are co-plaintiffs, they ought, except under special One set o! 
circumstances, to sue or defend iointly.(SO) , aiiowe^^ 

They generally will only be allowed one set of costs between 

— lfi66S 12Q* 

them.,(^^) to be apportioned by the taxing inaster.^BSj if ^ trustee reasonably 


improperly refuses to join his co-trustee as plaintiff, and 


quently has to be made a defendant, he may be deprived of costs 


altogetherJ^^) 


But, on the other hand, where, owing to one trustee being 
also a beneficiary, it is necessary that one should be plaintiff, and 
the other defendant, they will each be allowed separate sets of 
costs as between solicitor and client.i34) 


It has been held that a trustee is entitled to be reimbursed 
costs of former trustees, paid by him to their personal representa- 
tives previously to the latter transferring the trust estate,^'^^) He is 
also entitled to be reimbursed costs incurred by him previously to 
his appointment, in obtaining a statement of the trust property, 
and ascertaining that the power of appointing new trustees was 
being properly exercised ; (36) and also costs incurred by the donee 
of the power of appointment in relation to the trustee’s appoint- 

ment.(37) 


Where a trustee take upon himself the responsibility of un- Expenses 
successfully defending an action in relation to the trust estate with- 

*' mssnccflsS" . 

out procuring the sanction of the Court, the onws lies upon him of defend- 
proviog that he had reasonable grounds for defending it. If he action! 
cannot prove such grounds, he is not entitled to retain out of the 


(29) Pride v. Fooks, 2 Beav. 430 ; Campbell v. Bainhridge, 6Eq, 269; Bell v. 
47 L J. Gh. 75. ■ 

(30) Morgan and Wurtzburg on Costs, 2nd Ed,, pp, 124—126 and 403. 

(31) Hughes v. Key^ 20 Beav, 395 iGomy&rU v, Kensuit^ 13 Eq, 369. 

(32) Be IsaaCi Cronbaehv. isactc, (1897) 1 Ob. 251. 

(33) Hughes v. Key, 20 Beav, 395 f Gomperie v. KenmiU 13 Eq., 369, 

(34) Be Lorn, Bill v. Spurgeon, 2d Ch, D. 348 ; 64 L.J, Ch. 816 ; 52 L,T. 398 ; 33 
W.H. 449 (Eng.). 

(35) Harvey V. Ollimr,W,H. lid, 

(36) Be Humphrey, Worcester, etc,, Banking Co»v> Blich, 22 Ch. D. 255, 

(37) Harvey v. Olliver, W.N. (1887), 149, 
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trust property the costs of • the action beyond the amount which he 
would have incurred if he had applied for leave to defend, 1^8) 

■ Oostsof pre- ■ ■ So also' “ where trustees attemptedv at the solicitation of their 

matoesaie, of loliOM t€ ere married witliont power of antioi- 

paiion, to sell the trust property before 'the date named in the ■ 
settlement, it was held that they were not entitled to be indemni- 
fied against the costs , of an action brought ' against 'them; by 
purchaser. 

Uoraasonabie Trustees will not be allowed to reimburse themselves evenj 
Sibwed. out-of-pocket expense, but only such as are reasonable and proper 
under the circumstances.'' Thus, the expenses of a trustee’s jour- 
neys to a foreign place in order that he might be present at the 
hearing of a suit brought in the foreign Courts (the sole question 
being one of foreign law, and not of fact), were disallowed 

An instance of departure from the rule that the successful 
party is to pay no costs, may be found in the^ case of a ceetui 
que trust making his trustee a defendant to an action instituted 
by him against a third party ; in that case the cestui que trust, 
although he obtains a judgment against his trustee, must pay his 
costs, unless the trustee has been applied to join in the action as 
co-plaintiff, and has refused, The proper course to be pursued 
by a cestui que trust w^ho intends to institute an action against a 
stranger relative to the trust property, is to apply to the trustee to 
become a co-plaintiff, indemnifying him against costs ; and then, if 
he refuses, he must bear his own costs as a defendant. (^ 2 ) 

A trustee, although entitled to obtain legal advice in relation 
to the execution of the trust, is not entitled, out of an excess of 
caution, to charge the estate with unnecessary legal proceed- 
ings. 

Costs paid by Ife has been held that the solicitor of a trustee is not debarred 
trustee to his f^rom accepting payments out of the estate in respect of costs pro- 
sohoitor, perly incurred, unless notice be brought home to him that, at the 
time when he accepted them the trustee had been guilty of a 
breach of trust, such as would preclude him from resorting to the 

(38) Be Beddoe, Downes v. OoUam, (1893) 1 Ob. 547. 

(39) LeedJiam v. Chawner, 4 K. & J. 458. 

■ (40) Malcolm v. O^OallagJmnt 3 My. & Or. 52. 

(41) V. Sparte, 1 Moll, 8, 

, _ (42) Eeade v. Sparhes, I Moll. 8 J, and see PeMnton v. Benbow, 5 W.B. 670 (Eng,); 

Hughes v, Key, 20 BaaT, 395 ; Lewis, 1039, 1040, 

' : (43) Warier Andmon, 11 Hare, 301, 
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trust estate for payment of costs. But where a solicitor receives 
money with knowledge of a breach of trust, a summary order may 
be made upon him to pay it into Court, without the necessity of an 

action. 1^5) 

'Where a person, being a trustee, chooses to employ a solicitor Taxatioc, 
for the purpose of conducting the affairs of the trust, which, of 

course, the solicitor is well aware of, there is a distinction between 

his employing that same solicitor for exactly similar purposes with 
regard to which he is not a trustee. "Where certain acts are asked 
to be done by the solicitor which are not strictly required for the 
purposes of the administration of the trust, the charges therefor 
are not to be put into the bill of coats which will have to be paid 
out of the trust estate ; but the trustee will have to bear them 
personally. It is for the Taxing Master to determine, in each case, 
whether it is proper or necessary or fit for the administration of the 
trust that certain things should be done. And the question of 
qumitum and quoties is one in which the opinion of the Taxing 
Master as to how much of the trustee’s bill ought to be charged 
against the cestui que trustent ought to be accepted.(^6) 

The present suit was brought by the Advocate-General at the 

instance of certain persons, to remove the defendants from the 
position of directors of a Mahomedan Mosque in Bombay and for 
administration of the property belonging to the Mosque. The 
decree ordered that the defendants should have their costs out of 
the estate taxed as between attorney and client. Their attorneys 
sent in their bill of costs to the Taxing Master, who refused to 
allow out of the estate certain items which he allowed as between the 
defendants and their attorneys. It was contended that according 
to the decree, the attorneys ought to be allowed out of the Mosque 
funds all the sums which the Taxing Master certified they ought 
to pay their attorneys. Held, that it did not follow that, because 
a charge is proper to be allowed between an attorney and a client, 
that the client, if a trustee, should be allowed that charge out of 
the trust funds ; and that, where the Taxing Master decided that 
certain items allowed against the defendants should not come out 
of the Mosque funds, his decision could not be disturbed.(^7) 

(44) Rb Blundell, Blundell v, Blundell^ 40 Ch. D, 370. 

(45) Me Carrolh Brice v, Carroll, (1902) 2 Oh, 175. 

(46) Advocate General of Bombay v. Moulvi Abdul Kadur Maker, 20 B. 301, 
referring to In re Brown, LB. 4 Eg. 464. 

(47) AdvoGate-Bemral of Bmbay v, Moulvi Abdul Kadur Makar, 20 B. 301, 
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Sec. 42.— Utisottndiiess of mfiid— Stilts by and agjalnst persons 

sitfferfng ffom. 

■ Costa, undes the Indian Lunacy Aots. 

Provisions of the Indian Lunacy Act regarding costs incurred in lnnaoy ptooeed- 
togs and costs ot maintenance of lunatic. 

Provisions of English Law. 

Costs of petitioner when lunacy found. 

Costs of petitioner when lunacy not found or being found suocasslully traversed, 
Costs where petition vexatious or unnecessary. 

Costa of alleged lunatic. 

Solicitor’s costs. 

Costa of other parties opposing the oommissioo. 

Coats in case of vexatious opposition. 

Costs when a mortgagee becomes insane. 

Costa allowed to the unsuccessful party— Special case. 

Costs in case of death. 

Costs of traverse, 

Costa of subsequent proceedings. 

Jurisdiction to order costs in lunacy proceedings. 

Enforcing orders as to costs. 


Coats under UNDER S. 11 of Act XXXIV of 1858 and S. 7 of Act XXXY 

Lanaoy'lota. same year, the Court can make such order as to costs as it 
may think fit respecting an enquiry under the Lunacy Acts, and 
may include therein such remuneration to physicians and surgeons 
as the Court, having regard to the nature of the enquiry, shall 
deem reasonable.!!) 


(1) Bee Aot XXXIV oi 1853, S. 11 ! Act XXXV of 1558, S. 7 ; these two Acts have 

now been repealed and re-enacted as Act IV of 1912. Boss’s Law of Lunacy, 1906, 
p. 106. On the^subject-matter of this section, see Notes under See, “ Infants,” supra* In 
fact the principles applicable in the matter of awarding costs in proceedings in Lunacy, 
are similar to those that apply to pcooeedings by or against minors. See the Code of 
Civil Procedure {Act V of 1908), 0. XXXII, rr. 1 to 15. See, also, Arohbold’a Lunacy, 
4th Ed,. 1895, pp. 152-156, 226. 302, 417, 426, 508, 696-697. Pope on Lunacy, 
2nd Ed., pp, 216 to 223 ; Elmer’s Practice in Lunacy, 7th Ed., 1892, pp. 158-164 and 
886-412 ; Enoyclopeedia of the Laws of England, Yol, VIII, Heading “ Lunacy, ” 
pp. 455-457. Boss on Lunacy, 1903, pp, 11, 13, 106, 107. Halsbury’a Laws of England, 
Voh XIX, pp. 459*461. Wood Beaton on Lunacy, 1896, pp. 284, 285, 379, 385, 
874-877. Heywood and Massey on Lunacy Practice, 3rd Ed., 1907, pp, 533-536; 
Morgan and Wurtaburg, pp. 87, 239, 240, 326, 343, 344 ; Marshall on Costs. The 
following older text books relating to the subject may also be usefully referred to t— < 
Bridal on Lunacy (1700) ; Collins on Lunacy, 1812 (a work of great value) ; Shelf ord on 
Lunacy (1847) *, Phillips on Lunacy (1858) ; Ery on Lunacy, 3rd Ed. (1890), 
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The following are the important provisions of the Indian 
Lunacy Act (2) regarding costs of lunacy proceedings and costs 
of the maintenance of the lunatic : — “ At the time appointed for the 
consideration of the petition (for a reception order in the case of an 
alleged lunatic), the Magistrate may either make a reception order 
or dismiss the petition, or may adjourn the same for further evi- 
dence or inquiry, and may make such order as to the payment of 
the costs of the inquiry by the person upon whose application it 
was made, or out of the estate of the alleged lunatic if found to 
be of unsound mind, or otherwise as he thinks fit.”(3) 


Provisions 
of the Indian 

LuBaoy Act :■ 
.regarding , , 
costs inoiarredi 
in lunacy 
proceedings ; 
and costs o! ; 
matntenanoe ■; 
of lunatic. 


“ When any lunatic has been admitted into an asylum in 
accordance with the provisions of S. 25, the High Court or the 
District Court, as the case may be, shall, on the application of the 
person in charge of the asylum, make an order for the payment of 
the cost of maintenance of the lunatic in the asylum, and may from 
time to time direct that any sum of money payable under such 
order shall be recovered from the estate of the lunatic or of any 
person legally bound to maintain him : Provided that if at any 
time it shall appear to the satisfaction of the Court that the lunatic 
has not sufficient property, and that no person legally bound to 
maintain such lunatic has sufficient means for the payment of such 
cost, the Court shall certify the same instead of making such order 
for the payment of the cost as aforesaid. An order under sub- 
S. (1) shall be enforced in the. same manner and shall be of the 
same force and effect and subject to the same appeal as a decree 
made by the Court in a suit in respect of the property or person 
therein mentioned.”(^) 


“ When any lunatic is admitted to a licensed asylum under a 
reception order or an order under S. 25, and no engag( ment has 
been taken from the friends or relatives of the lunatic or order 
made by the Court for the payment of expenses under the provi- 
sions of this Act, the cost of maintenance of such lunatic shall, 
subject to the provision of any law for the time being in force, be 
paid by the Government to the person in charge of such asylum. 
The paymaster of the military circle within which any asylum is 
situated shall pay to the officer in charge of such asylum the 


(2) Act ly of 1912 (Lunacy), 

(3) See Act lY of 1912 (Lunacy), 8. 10. 

(4) See Act lY of 1912 (Lunacy), S, 26, 

m 
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cost of maintenance of every Innatio received and detained therein 
under an order made under S. I2.”(5) 

“ Any money in the possession of a lunatic found wandering 
at large may be applied by the Magistrate towards the payment of 
the cost of maintenance of the lunatic or of any other expenses 
incurred on his behalf, and any moveable property found on the 
person of the lunatic may be sold by the Magistrate, and the pro- 
ceeds thereof similarly applied.”(6) 

“ If a lunatic detained in an asylum on a reception order made 
under S. 14, S. 15 or S. 17 has an estate applicable to his 
maintenance, or if any person legally bound to maintain such 
lunatic has the means to maintain him, the authority which made 
the reception order or any local authority liable for the cost of 
maintenance of such lunatic under any law for the time being in 
force may apply to the High Court or District Court within the 
local limits of the original jurisdiction of which the estate of the 
lunatic is situate or the person legally bound to maintain him 
resides, for an order for the payment of the cost of maintenance of 
the lunatio.”('?) 

“ The Court shall inquire into the matter in a summary way, 
and on being satisfied that such lunatic has an estate applicable to 
his maintenance, or that any person is legally bound to maintain 
and has the means of maintaining such lunatic, may make an order 
for the recovery of the cost of maintenance of such lunatic, together 
with the costs of the application out of such estate or from such 
person. Such order shall be enforced in the same manner, and 
shall be of the same force and effect and subject to the same appeal 
as a decree made by the said Court in a suit in respect of the pro- 
perty or person therein mentioned.”t8) 

“The liability of any relative or person to maintain any 
lunatic shall not be taken away or affected by any provision con- 
tained in this Act.”(9) 

S. 109 of the English Lunacy Act, 1890, enacts as follows 
“ The costs of all proceedings for the purpose of ascertaining 
whether a person is a lunatic, and of all proceedings in the matter 


(6) Aot IV of 1912 (Iiunaoy), S. 86. 

(6) Aot IV of 1913 (Lunaoy), B. 87. 

(7) Aot IV of 1912 (Lunaoy), B. 88. 

(8) Aot IV of 1912 (Lunaoy), S. 89. 

(9) Aot IV of 1912 (Lunaoy), S. 90. 
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of a lunatic shall be in, the discretion of the Judge in lunacy ,,who 
may order all or any of such costs to he paid by the lunatic or alleg- 
ed lunatic, or to be charged upon^ and paid out of * his estate, or 
such part thereof as the Judge thinks fit, or by any other party; to 
the proceedings ; and in the case of the death of the lunatic or 
alleged lunatic;;' an order for payment of costs out -of his estate may 
be made within six years next after the right to recover the costs 
has accrued, and every such order shall have the effect of an order 
of the High Court. 

The cases as to the costs of the inquiry show that the Court 
has regard to whether the inquiry was instituted bona fide and on 
reasonable grounds, and, if so, will order the costs to be paid out 
of the estate, even where the result was to establish the sanity of 
the alleged lunatic.*'!^^) 

** A wife living separate from her husband presented a petition 
for inquiry into his state of mind, grounded on the fact that he had 
had previously attacks of mental aberration (from which, however, 
he had always recovered), and was, at the time of presenting the 
petition, placed under personal restraint by his brother and sister, 
who refused to allow medical men set by the wife to see him, or to 
allow the wife to have any communication with him. The Court 
sent a medical officer to see the alleged lunatic; and the medical 
officer reported that he was completely recovered : — Held, that the 
costs of the petitioner ought to be paid out of the alleged lunatic's 

estate.'W 

Where an inquiry, based upon a report of the commissioners 
in Lunacy, had resulted in establishing the sanity of the alleged 
lunatic, the Court ordered the costs to be paid out of his 
estateJ^S) 

‘‘ On a petition for inquiry the medical visitor, by direction 
of the Court, saw the alleged lunatic, and made such a report as, 

(10) Tlia Luaaoy Act, 1890, 63 anol 64 Viofe,, 0. 6, 8, 109. TMs section which 
says that costs of procaeamgs in lunaoy shall be in the disoiretioia of the Judge in 
lunacy, is permissive not imperative, and, though it may give a oonourrent remedy, it 
does not destroy a right of aotion which would otherwise have existed. Brochmell'^^ 
Bullocht 22 Q.B.D. 667 , In re Rhodes, Ai Ch. D. 94. Oonaecfuently, the right of a 
medical witness engaged on behalf of an alleged lunatic at the inquiry remains un- 
afieoted, Brockwell v* Bullock, 22 

(11) See Pops on Lunaoy, pp. 217, 218. See also per Lindiey, L J,, in Be Oathcart, 
(1892) 1 Oh. on pp. 658*561, and per Lord Halsbury in O.A., (1893) 1 Oh. on p. 472, 

(12) Be F., 11863) 2 Da. G. J. & 8. 89 ; 33 L. J. Ch. 333 ; 9 L.T. (N.S.) 698. 

(13) Be 0.. (1874) L.B. 10 Oh. 76 ; 23 W.R. 377 (Eng.), 
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in the opinion of the Court, to make an inquiry proper, and an 
inquiry accordingly took place, resulting in a verdict that the 
alleged lunatic was of sound mind. The Court being of opinion 
that the proceedings had been originated by the petitioner’s solicitor 
for his own profit made no order as to costs.”(i^) 

” An inquiry instituted on the petition of a husband as to the 
state of his wife’s mind resulting in a finding that she was of sound 
mind, and capable of managing herself and her affairs, the Court 
ordered that two-thirds of his coats of the inquiry, and also his 
costs of the application, should be paid by the wife out of her 
separate estate.”(i5) 

Costs of Ordinarily, if lunacy is found, their costs, charges and expenses 

whfln °ntfttn y ^ allowed to the petitioners out of the estate.l^S) 

lound. 


Oosts of 
peMtioufii 
when lunacy 
not found 
oc being 
found 

successfully 

traversed. 


Costs where 
petition veza 
tious or 
unnecessary. 


Even when the alleged lunatic is on in<juisition returned sane, 
or is subsequently found sane on a traverse, the same rule will 
usually hold if the petition was honw fide, and there was reason to 
believe, at the time of presenting it, that the alleged lunatic would 
be benefited by a commission issuing. (^7) At all events, in such a 
case the petitioners will not be required to pay the costs of a party 
opposing the petition, even though it be the alleged lunatic 
himself. 

On the other hand, the petitioners will not be allowed their 
' own costs in the following cases 

(i) if their application is vexatious 
in) if it be solely for their own benefit ;(20) or 


(14) Be 8—, (1876) 4 Oh. D. 301 ; 46rjJ. Oh. 233*. 36 L.T?. (N.S ) 828 ; 25 W,B. 
133 (Eng.). 

{15) Ee Gaihcart, (1893) 1 Oh. 466 ; 62 n.J. Ch, 320 ; 68 L.T, 358 ; 41 W.B. 277 
(Eng.). 

(16) Ex paHe Price, 2 Ves. Sen. 407 ; Be Hari, 21 EJ.N.S. Gh. 810. They have 
even bean keafeed OB the same footing as the cos k of opposiug the inquisitiou, ss for 
necessaries supplied. See Chester v. Bolfe, 4 De. G. M. and G. 798 ; Siedman 
Sarti KB>y 607. 

(17) Be P., 2 De. Q. & S. 89 ; Be C., L.B. 10 Ch. 76 ; coni. Be Clogg, I It. 
S'ur. H.S. 87 ; In re Popham, 29 W.B. 403 (Eng.) ; In re Meares, 10 Oh. D. 552 1 In re 
an alleged lunatic^ 6 T.L.B. 227 ; S,C., 33 S. J. 216, 

(18) Bfl Windham, 31 D,J. H.S. Ch, 720. 

(19) Be Clare, 3 Jon, & Lat. 671 J Be Smith, 1 Buss. 348. Though Knight Bruce 
and Turner, L.JJ., seem to have thought there was no jurisdiction. Be Windham, 81 
D.J, H.S. Oh, 720. 

(20) Ex parte Tulin, 3 V. & B. 149. ' 
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(iii) if it be accompanied by miscondact on their part.C^i) 

Where the party is not found lunatic, even though the case 
to some extent justifies inquiry, the petitioner will get no cpsts.(22) 

Especially when an improper petitioner presents the petition 
at the instigation of a solicitor, no costs would be allowed to the 

petitioner. ^23) 

The alleged lunatic is entitled to be represented in opposing Costa oi 
the petition for inquiry and the commission.(24) aUegeaiuna- 

The services of a solicitor for these purposes have beenSoiioitor’a 
accounted a necessity and created a valid debt against the lunatic’s 
estate on an implied contract.l^s) 

A solicitor acting for the lunatic in any proceeding in any 
lunacy may be deprived of his costs as between solicitor and client, 
if he be guilty of very reckless and improper conduct indeed. <26) 

Where an inquiry is pending, the Court has jurisdiction to 
sanction the payment of a sum of money to the alleged lunatic’s 
solicitor on account of the expenses of the inquiry.(27) 

“A solicitor employed on behalf of a lunatic can have no 
action against him for his bill of costs. The heir-at-law of a 
lunatic appearing on a petition relating solely to the life estate of a 
lunatic, is not entitled to costs. A report made by the master 
after the death of a lunatic cannot be acted upon, but the costs 
incurred after the death may be ordered to be taxed. ”( 28 ) 

The costs of other parties opposing the petition or commission Oosts of other 
have occasionally been allowed, even when the lunatic was 
separately represented. (29) mission. 

But in order to be allowed costa of attending the inquiry, the 
party must first have obtained the leave of the Gourt.(90) And 
that leave may be granted conditionally, on the party undertaking 


(21) .dlnont 2 Atk. 52 ; oit. ap. Shelf, on Lun., pp. 185, 186; B& 

1 Buss. 340, Eldon, C. 

; ■ (22) Be a, 4 Ch. B. 301. ' ■ ' ■ 

(23) Pope on Lunacy, 2nd Ed., 1890, p. 218. 

(24) Be Franks oit. ap. SheH. on Lun., p. 134 ; Wmtwcrih v* Tuhbt 1 ifut, 788. 

(26) WilliamB v. Wmlwovih^ 5 Beav, 826. 

(26) V, (Turner, 43 W.B, 469 (Eng.). 

(27) In re Bulloch 86 W.B, 109 (Eng.). 

(28) Barnesley v, Powell, Amb. 102; In re Way, 30 LJ.Ch, 8i6« 

(29) Be Portsmouth, oit. ap. Shelf, on Lun., p. 134* 

(80) UndaKhill on SfuuiSs, pp. 62, 68, . ' ■ ■ 
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case. 


■ to be answerable for any increase ■ of costs occasioned by Ms 

Oosts^inmw Moreover, the costs of' all parties on, a vexations opposition to 
opposition, the oomiiiission by persons, other than the alleged innatic may be 
ordered to be paid by those persons. 1^2) 

OostswiieE a ■ ' , When a 'mortgagee becomes of unsonnd mind, and the. 
becomesTn- mortgagor desires to pay off the mortgage debt, and present a 
sane. petition to obtain a vesting order, he must pay the whole of the 

mortgage debt and interest into Court ; but he will not be allowed 
the costs of his petition, nor will he have to pay the mortgagee's 
costs.l^^) 

Costs allowed In the Has ^ JncZia Co, V. Dyce Somhrefi^^ the circumstances 
cess^ui^^r^r 0^ being deemed to be such as to make it essential for the 

--Speoiai purposes of justice that the validity of the testamentary instru- 
ments should be submitted to judicial decision, the appellants 
(the executor and the parties interested under the will) were 
allowed one set of costs out of the estate, including the costs of the 
appeal, although the will itself was held to be invalid. 

In Diichhurn v, Feam,(^5) under the special circumstances of 
the case, the appellant, though unsuccessfal was allowed his costs 
of the suit in the Court below, though not the costs of the appeal 

A lunatic so found by mquisifeioQ died before a committee of 
the estate could be appointed. On the petition of one of the next- 
of-kin it was declared that the costs of the proceedings in lanacy 
were properly incurred, and that such costs, and also the costs of 
the application, ought to be paid out of the estate of the deceased 
lunatic in a due course of administration.C^S; 

The taxed costs of the commission of lunacy are a debt against 
the assets of a lunatic, although at his death a traverse applied for 
by himself, be pending.^s^) 


Cosi;s m case 
o! death* 


(31) Be Bicharde^ I De. G. M. & G. 715. 

(32) Be S^nithi I Buss. 348, 

(33) rg 6 Gh. B. 361. 

(84) 4W.B. 7i4(Bi3g.). 

(85) 6 Jur. 210. 

<36) Be Meares, (1879) 10 Ch. D, 552 ; 48 ti.J. Ch. 190 ! 40 L.T. (N,S.) Ill j 27 
W.R. 369 (Eng.). 

(37) Se Camming, (1852) 5 Da. G, M. & G. 30 ; 23 D.J, Oh, 261 ; 18 Jur. 181, 
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The costs of an unsacoessfal traverse would be allowed out of Oostsof 

the estate.OS) trayersa. 

The costs, charges and expenses of parties having liberty to Goats ot 
attend the master on appointment of committees, passing accounts, pjogeedings, 
considering proposals, entertaining applications, conducting inquiries 
and the like, are allowed out of the estate unless there is a special 
direction that the parties are to attend at their own expense.(39> 


The jurisdiction to order costs is not limited to the lifetime of Jurisaiokion 


the lunatic. (^0) 


to order oosti 
In limaoy 
proceedings « 


The Court of lunacy will restrain proceedings against the luna- 
tic in other Courts for payment of costs ; and this is a rule that 
other Courts take judicial notice of. (^2) 


Besides liability to costs, scandal introduced into any of the 
various proceedings in the lunacy, may give the Court cause, as it 
has jurisdiction, to direct that it be expunged. 


“ Payment of costs may be enforced against the State by Enforcing’ 
orders for sale, charge, mortgage, or other disposition of the pro- oJgfegf 
perty of the lunatic.’M^^I 


Sec. 43.— Vexations proceedings, abuse of process of Court and contempt. 
Costs in oasa of abuse of prooasa of Oourfe and Yesatious lifeigation. 

Provisions of English Law safe-guarding abuse of process of Court. 

Certain illustrative oases. 

Costs of contempt proceedings— Illustrative oases. 

- Practice and Procedure. 

•"Appeal. • 

Costs on discharge, 

Payment and recovery of, costs of contempt proceedings— Practice as to, ' 
lifabilitj of aolioUor for committal for contempt and costs. 

Liability of sheriS, 


(38) Wmmorth v.Tm.iWm 2 Y. & Coil. O.C. 12 LJ. Oh. 61 ; ? Jur. fSS. 

(39) See Underhill on ^Trusts, p. 86. 

(40) 63 ¥ioi. 0 . 5, 8. 108. In re Popham, 29 W.R. (Eng.) 403 (Unheard petition), 

(41) Jones 7 ', Bywater , 2 Dyrw, 402 ; Be Weaver,'^ Myl. & Or, 441, 

(42) Stedman v, HarltKa^j 607, Sea Brookwell v. Bulloch, 22 Q.B.D. 667, 

(43) Bz parte Le Beup, 18 Yes.: 22 U,-' 

(44) Be Oathoart, (1893) 1 Oh. 466 ; 6211.3. Oh. 320 j 68 L.T. 368 ; 41 W,B, iff 
(Bng.). 
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Coats in oasa Onh of the methods which the Courts constantly adopt in the 

ptooeTof matter of preventing abuse of process of Court is to visit the party 

OoDit and go abusing its process with the costs of the proceeding.(i) 

vexatious w 

litigation. 

Ptoviaions o£ There may however be cases where the payment of costs 

fa°e-gnartog Would not adequately prevent the mischief.!®) 

abuse of pro- 

oess oJ Court. The jurisdiction of English Courts to prevent the abuse of the 
process of a Court extends to prohibiting individuals who are shown 
to have persistently abused the process of the Court by frivolous 
and vexatious applications from making any applications whatever 
without having first obtained the sanction of the Judge or master. 
The first case in which this was done appears to have been Sw v. 
Newton, in 1866, in which the Court of appeal prohibited the 
defendants from giving any notice of motion in the action, without 
special leave of the Court, until the costs of a previous order against 
them had been paid, and directing that, if any such notice were 
given without leave, the respondent should not be required to appear, 
and that such motion should be dismissed without being heard. In 
Qrepe v. Loam, <8) certain parties interested wers shown to 
have made several unfounded applications after judgment, directed 

(1) It is an abuse of the process of the Court for a litigant, either by action or 
pleading in an action, to set up a case which has been previously decided by a Court of 
competent jurisdiotioa, unless the first decision was obtained In a foreign Court 
{Eetchsl V. Magrath, (1889) 14 App. Caa, 666 ; Montgomery v. Busselh (1894) 11 T.L.R, 
112, C.A. J Stephenson v. Garnett* (1898) 1 Q.B. 677], But it must be clear that the 
point decided in the first action was in fact identical with that raised by the second 
action [Lea v, Thursby^ (1904) 89 L,T« 744 ; 90 L.T. 266, C.A,] Where an action was 
commenced in England, and the indorsement included a claim which was substantially 
the same as one decided in a Scotch action, and was the subject of a pending appeal to 
the House of Lords, the Court of appeal struck out the English writ with costs, as an 
abuse of process. [Huntley^ Marchioness of v. QaskelU (1905) 2 Oh. 656, C.A,]. The 
costs incurred by a party in suing out processes of contempt are not within the terms of 
Act XXy of 1841, but only the costs attendant upon the motion made for enforcing 
the former order of the Court. Alexander v. Momn, 14th November 1842, 1 Eulton 94 
«=Morley’s Digest of Indian Oases, Vol. I, p. 111 = 1 Ind. Dec., Old Series, p. 701. 
On the subject-matter of this Chapter, see Bnoyolopsedia of the Laws of England, Vol. I, 
pp. 79—81 ; Vol. XIII, pp. 620, 621 ; Vol. XIV, pp. 500—503 ; Annual Practice, 1909, 
Vol. II, p. 478 ; Vexatious Action Act (1896), 59 and 60 Viet., o, 51 ; Oswald on Con- 
tempts pp. 13^* 136, 215, 216, 261 ; Morgan and Wurtaburg, pp, 68—60; Amir Ali^s 
Civil Procedure Code, 2nd Ed,, 1916, p. 208 ; Madras Jurist* Vol, IV, p. 223 ; Mew*s 
- Digest, Vol, III, Cols. 1994—2003, The case of Legal Eemembrancer v. Moti Lai 
QhosBt 41 0. 173» is a recent oasa in which the Calcutta High Court went very fully Into 
> the subject. The judgment is well worth reading in detail, 

' . (9) Enoyclopsedia of the Laws of England, 2nd Ed., Vol, I, p, 79, 

(8) (188^) Hnreported, but referred to in 87 Oh, D. 169, Note, 
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GOStrS IN SFBGIAXj. CABBS,, ; ' flB: 

to impede or nullify the effect of. the judgment, and the'. .Court pro- ^ 
Mbited these parties from making any applications without; the 
leave of the Court being first obtained. This case has been followed 
with regard to interlocutory applications.^^) The form of order in 
the last-named case was as follows : — This Court doth order 
that the defendant is not to be allowed without leave of the 
Judge in chambers to make any application under the summons; 
for directionSj or to issue' any summons on matters of procedure, 
or to serve any notice of motion to discharge any order in cham- 
bers made on any such application as aforesaid, without such 
leave ; and in case he shall without such leave serve notice of 
any such application or summons or notice of motion as aforesaid 
on the plaintiffs, they are not to attend unless the Judge on the 
return thereof shall so direct ; and unless the Judge shall think fit 
to give such directions, the application shall be dismissed without 
being heard. And it is ordered that the plaintiff’s costs of this 
application be borne by the defendant in any event.” 

A further safeguard has been provided in England for pre- 
venting persons so disposed from abusing the process of the Court 
by commencing groundless actions and other proceedings. The 
Vexatious Actions Act, 1896, provides that it shall be lawful for the 
Attorney-General to apply to the High Court for an order under 
the Act, and if he satisfies the High Court that any person 
has habitually and persistently instituted vexations legal pro- 
ceedings, without any reasonable ground for instituting such 
proceedings, whether in the High Court or in any inferior Court, 
and whether against the same person or against different persons, 
the Court may, after hearing such person or giving him the oppor- 
tunity of being heard, and after assigning counsel in case such per- 
son is unable on account of proverty to retain counsel, prohibit 
such person from taking proceedings in any Court without leave 
of the Court, or some Judge thereof.” Leave can only be granted 
on evidence that the proposed proceeding is not an abuse of the 
process of the Court, and that there is prima facie ground for such 
proceeding. The party against whom the order is made may also 
be made liable for the costs of such proceeding. 


(i) 37 013. D. 168, a A. 

(6) Kinnaird (Lord) v. Field, {1905) 2 Qi, 306, 0*A, 
(6) St. 59 and 60 Tio,, o. ol. 



Certain 

illustrative 

oases. 
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\ T!hB Court has ^also inherent jurisdiction to stay' on terms as 
to costs or dismiss an action or proceeding with or without costs 
when it holds the said action or proceeding to be vexatiousJ^) It 
can also dismiss an action shown by the pleadings to be vexatious. 

The Court has an inherent power to stay or dismiss an action 
shown by the pleadings to be frivolous or vexatious ; or, in the case 
of a defence, to order the defence to be struck out and judgment 
entered accordingly. (8) The Court, on an application of this nature, 
must use a judicial discretion, and not prevent a suitor from exer- 
cising his rights on any vague or indefinite principle.(9) 

The Court departed from the general rule that a successful 
party is entitled to his costs, in a case where the appellant had 
manifestly acted vexatiously towards the respondent, and, as a 
protest against frivolous litigation, ordered the appellant to pay 
the respondent’s costsjio) 

The Court has jurisdiction to make an order with regard to 
the costs of the insolvency proceedings, when it was satisfiied upon 
the facts of the case that the proceedings were an abuse of the 
process of ‘the Court, 

“ A, B, C, D and E were members of a certain firm. On the 
application of F, wife of S A, B, 0 and D were adjudicated insol- 

vents. The order of adjudication was made on the basis that cer- 
tain shares in the business had been assigned to H. S and B were 
joint in business. It was found that assignment to H was. an 
assignment to him as a benamidar for E snd S. It was also found 
that F was not a real creditor of the firm at all but that she was 
put forward merely as a blind for E and S. An appeal was prefer- 
red by persons who were adjudicated insolvents at the instance of 
F. An application for the cancellation of the adjudication was 
made on the ground that there was no debt due to F and this 
application was dismissed by the Judge sitting on the original side. 
An appeal was preferred and was heard by a Bench consisting of 


(7) See Annual Praoisioe, 1909, Vol. II, 478. 

(8) BeiM 7, Magraih, (1889) 14 App. Gas, 665, see, also, R. S. 0, 0, XXY, r. 1. 

(9) Biggins v. Woodhall, (1889) 6 T.L.R. 1, O.A. 

(10) Oyanee Bam v. Fake Bam, 2 N.W.P. 73. 

(IX) KetoUy v, 8arat Kumati Debt, 26 G.L.J, 44. 
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three Judges. The appeal was allowed. Subsequently an applica- 
tion wa.s made by the petitioner (the appellant in the appeal) before 
a Bench differently constituted, praying for an order that the real 
people behind F should be made to pay the costs of the proceeding 
connected with the claim of P as a creditor in the insolvency: 

Held (i) that the Bench so constituted had jurisdiction to deal with 
the matter; (ii) that B and S should pay the costs of the insolvency 
proceedings, inasmuch as there were no means of getting them paid 
by F, she having no property; (iii) that though E lived outside the 
jurisd.iction of the original side of the High Court and did not carry 
on business within that jurisdiction, the Court had jurisdiction to 
make an order with regard to the costs of the insolvency proceed- 
ings, as it was found that he was in reality one of two persons who 
came to Court for the purpose of making use of the process of the 
Gourt.”(iM 

As an ordinary rule, only the parties to a litigation can be 
made liable for costs, but in exceptional cases a Court may make a 
stranger to a suit liable for costs.hi-**) 

The costs of a successful motion to commit any person forcoats of 

contempt are payable by such person. h2) oontempt 

^ ^ ^ puooeediDgs 

The costs of an application for committal or attachment are in —illustrative 

oases. 

the discretion of the Court, and should be asked for on the hearing 
of the application. 

The respondent can only be ordered to pay costs if he has been 
guilty of contempt.^^^) 

If the application fails, it will be refused with costs; but it is 
not usual to give costs where it fails on a technical objection and 
not on the merits. Otherwise, it is both usual and proper to give 
costs, for the extreme course of applying to commit or attach 
should not be resorted to unless the circumstances of the case justify 
that course.U^) ' 


,{lVa), Ketohey Oharan Banerjee v, Srimati 8arat Kumari Debit 26 O.L.J. 44, 
ilhh) Balabhadr a Singh v, Badhaskyam Singh, 16 Ind. Gas. 381, relyiog oa 
Jawes Bevk Turner, 7 B. 484^ aaa Jointee Ohander Sein v. Anundo Ball Deo, 14 W, 
E. 0.0.1. 

(12) P.ennelii’, Bo?/, 1 W.E. 2Ti (Bng.) ; Fripp v, Bridgewater and Taunton Oanal 
Co., 3 W.E. 356 (Eng.) ; Lane v, SternOt 3 Gii2, 629 ; Daw v, Fleyt 7 Eq. 49, 

(13) Abud V. BicJies, (1876) 2 Oh, D, 528. 

(14) In re Emmerson, Bawlinga y, Emmersom (1887) 67 L.J>P« 1 O.A* 

(16) Bee Oswald on Coatempii, pp. 216, 216» 



?16 ' '■ .iOHAt.;' 

The nsual rule, when a motion for contempt is dismissed^ is 
that the respondent’s costs should be paid.^^^) 

It is a matter of vital importance for the party against whom 
an order for contempt of Court is sought, to know the person or 
persons at whose instance the application is made ; if the applica- 
tion is refused he is entitled to know who is responsible for his 
costs ; if, on the other hand, the application is successful, he is 
entitled to know who the respondent is in a possible appeal by 
him.h7} 

On the Crown side of the King’s Bench Division, if a respond- 
ent is found not to be in contempt, the Court may award him 
costs, if it thinks the prosecutor’s complaint was groundless and the 
attachment vexatious. 

Thus a motion to commit the publisher of a newspaper for 
contempt in publishing certain letters was refused, but without 
costs, he having been in some degree to blame. (^9) 

Where the defendant, against whom an interim injunction had 
been obtained, had not received clear notice of the continuance of 
the injunction, but the Vice-Chancellor held thaii under the 
circumstances his solicitor ought to have known and in fact did 
know of it, the motion was refused, but without costs. (20) 

(16) Legal BemembYancer v, Matilal Qhose, 41 0. 173 (175) = 14 Or. L J. 321 = 20 
lud. Oas, 81=17 C.W.N. 1253. The Oourl: said ia the oourse of the judgment:- 
** This motion against T. K, Biswas has wholly failed and in my opinion it must be 
dismissed. This respondent has been brought before the Court at considerable coats to 
himself, and the usual rule, when a motion for contempt is dismissed, is that the 
respondent’s costs should be paid. In this case I think it would be but right that the 
respondent should receive his costs and that, to ascertain them, they should (if neces- 
sary) be taxed as between party and party as though in a hearing on the Original Side, 
The order for costs will, as a matter of form, be against the Ihegal Remembrancer, the 
sole applicant on the record until the close of the case,-— no costs were incurred after 
the amendment of the record by the addition of the Government. But doubtless the 
Government will defray the costs that thus fall on their officer.” Legal Bemsmbrancerv, 
Matilal Ghose, 41 0. 173 at pp. 224, 225 = 14 Or.L.J, 321 = 20 Ind. Oas, 81 = 17 O.W.N, 
1263.. ■ 

(17) Legal Bemembrancer v. Matilal Ghose, n C, 173 (176) = 14 Or. LJ. 321 = 
20 Ind. Oas. 81 = 17 O.W.N. 1253. 

(18) Grown Office Buies, 1906, r, 242 (12). 

(19) Sac Tichhorne v. Mostpt, 7 Eq. 65 a, (1) ; In re Cheltenham Wagon Co., 8 Sq, 
680 ; M re Bryant, 4 Gh, D. 98 ; In re Fells, Ex parte Andrews, 4 Ch, B. 509; Ex parte 
Langley, Exparie Smith, In re Bishop,!^ Ch, D. 110‘, Jachsonv. Mawby, 1 Ch, D. 87; 
45 L J. Ch. 53 ; 24 W.R, 92 (Eng.); Baher v. Baker, W N. (1876) 266 (Eng,); Steele v 
Eutchings, W.N. (1879) 18, (Eng.). 

(20) Oarrow v. Ferrior, Dmn v. Ferrior, 17 B.T. 536, 
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; The Oonrt will sometimes give to the pai% movihg, 'by way 
of indemnity, costs' as between solicitor and client, instead of or in 
addition to committing the respondent ; (21) btit costs as between 
solicitor and client cannot, if the motion fails, be given to the ; 

respondentias) 

; ' Thfe order is, strictly, for committal for the contempt, but it has ■ 
been usual to ask only for the costs of the motion by way of 
penalty 

If the party cannot be treated as liable to commitment, he 
cannot generally be made to pa^^ the costs as the price of the 
contempt.(24) order of this kind merely directing the defendant 
to pay the costs may of course be appealed fromi^s) there is no 
rule that a motion to commit if refused must be refused with costs ; 
and an appeal as to costs in such a ^ase will not be entertained. (25-a) 

The Court of Appeal has expressed a strong opinion against the 
practice of moving to commit for contempt when it is not intended 
to ask for a committal but only for an apology and payment of 
costs ; a party making such a motion in future instead of getting 
any costs will in all probability have to pay them. (26) 

An appeal lies from an order that the respondent do pay the Appeal, 
costs of the application, in cases where an appeal would have laid 
had an order for attachment or committal been made, as it amounts 
to an adjudication of contempt and misconduct. (27) 

The order of discharge usually directs the prisoner to pay the Costs on 
costs occasioned by the contempt, but, except in cases of criminal 
contempt, the discharge will not be made conditional upon the 
payment of costs.(28) 


(21) Plating Co, v, Parquharson, (1881) 17 Ch. D. 49, O.A. ; anS see Steele v, 
Hutchings, W.N. (1879) 18 (Eng.)* 

(22) Plating Co. 7. Farquharson, (1881) 17 Oh. D. 49, O.A. 

(23) Sullen v, Ovey, 16 Yes. 144 ; Leonard v. Atiwell, 17 Yes. 386. 

(24) Morgan and Wurtssburg on Costs, p. 58, 

(25) Wm V. Corcoran, 2 Oh, D. 69 ; 46 L.J. Oh. 608 ; 34 L.T. 660 ; 24 W.B. 601 
(Eng.). 

( 25 -< 2 i) Eo^e V, Carnegie, 4 Oh, 264 ; Ashworth v. Outram, 5 Oh. D. 943 ; and see 
Morgan and Wnrtsbnrg on Costs, 2nd Ed., p. 168, 

(28) Plating Co, 7 . Parquharson, 17 Oh. D. 49. 

(27) Witt 7 . Corcoran, (1876) 2 Oh, D. 69, O.A. | Stevens 7 . Metropolitan District 
Railway Co,, (1886) 29 Ch. D, 60, O.A. 

(28) Jachson v. Mawby, (1876) 1 Ch, D. 86 \'ln re parvis, Ward v, Jarvis, (1886) 
W*N. 118 ; and see Ayres 7 . Ayres, (1901) 71 L.iF.F, 18. But see Clarke 7 . Dyson, (1882) 
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In cases of criminal contempt the order of discharge, may be 
conditional on the payment of costs, such costs being equivalent 
to a fine for the contempt as. -well as an indemnity to the opposite 
party, and' the Debtors Acts having no applicationJ^^l 

Where a contemnor is without means, the Court may, upon 
his contempt, being, purged, order his discharge without directing 

him to pay costs. (Sh 

Payment and A contempt cannot be cleared till after the costs incurred 
ooX^oT thereby have been paid by the party in contempt. The costs of the 
proSfngs— not be tendered till after the motion for clearing it 
Psaotioeasto.has been made, and a conditional order granted. 

A person attached for contempt in procedure, who has 
cleared his contempt, cannot be detained in prison because he has 
not paid the costs occasioned by his contempt ; ^^3) but where a 
person committed for communicating with a ward was ordered to 
be discharged on payment of certain costs, and the costs were not 

paid, discharge was ref ased.^34) 

The costs of an application to commit must be recovered 
together with the other costs of the contempt ; otherwise, it seems, 
they cannot be obtained as costs in the cause, and will be lost.f^s) 

^adtor^foc Where a solicitor was, as such, ordered to deliver up certain 
committal foE documents and to pay £10 and the costs of an application, and 
and^oTsfs delivered up the documents and paid the £10 but not the 

costs, he was held, by the Court of Appeal, liable to remain in 
prison under an attachment for default in payment of the costs. 

26 Sol. Jo. 731. S36, also, p. 216, ante* For forms, see Satoa, Judgments and Orders, 
6th Ed,, p. 471 srg. 

(29) See Oswald on Contempt, p. 261. 

(BO) Mid. 

(31) West Ham Gorporation v. Gunninghamt (1906) Times, Ooiobar 12* 

(32) Ghattoo Sing v. Bajkissen Bing, 28th June 1842, I Fulton, 2? and 30, 
Morley’s Digest of Indian Oases, Yol. I, p. 110=1 Ind. Deo. , Old Series, p, 660. 

(33) Jachmni* Matoby, (1875) 1 Oh, D. 86; MkkUthwaite v. (1.879) 2i 

W.B. 793 (Eng.) ; Ayres v. Ayresy (190D 71 L.J.P. 18, But see Steele v. MuicMngB, 
(1879) W.Ns 18, ..where a motion to commit was, ordered to stand- over with liberty to 
renew it if the costs between solicitor and client were not paid, 

(34) In re M, (1876) 46 L. J. Oh. 24. O.A. 

(36) Gonstv, Hbers, 1 Madd, 630 (Eng.) ; Atiorney-Qemml v. Lord Carfingim, 6 
Beav. 464; Lmdat&v, Allen, 6 Sim, 619; notwithstanding Anon, 15 Yes. 174, As to 
the oosts of contempt incurred by paupers, see Morgan and Yii^urtsiburg, Chap. Yl, S, 9. 

. .V ' - ^ (36) In fe Freskn, (1883) 11 Q.B.D, 645, O.A. 
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The order for'" the taxation of a" solicitor's ' bill, the "amount of 
which he had retained out of money belonging' to .his ' client, 
directed that, in case it shonld appear that the bill, was overpaid, 
the solicitor should, within four days after service of the ' order and- 
of the taxing master’s certificate, repay to the .client’ the amount 
certified tO' be overpaid. The. costs of the taxation were reserved.. 

The taxing master found that the bill had been overpaid, and by a , 
subsequent order it was directed that the solicitor shall pay the 
taxed costs of the taxation of 'the bill. It was held that the costs 
of the taxation, as well as the amount due from the solicitor upon . 
the taxation, were within the exception in S. 4(^) of the English 
Debtors Act, 1869, as being due from him in his character of an 
officer of the Court,” and that he could be attached in respect of 
both for his default in payment. (^*^1 

Where a solicitor in certain bankruptcy proceedings had been 
ordered to refund a small sum paid to him in excess for certain costs 
and to pay the costs of the application, and had paid the amount 
of excess of costs as ordered, but not the costs of the application, 
the Court declined to make an order to attach him for not paying 

the costs of the application. (38)^ 

If the Sheriff having a person in his custody under an Liability 
attachment for non-payment of a sum of money lets him go at 
large, he may be ordered on motion to indemnify the party 
to whom the sum was payable, and to pay the costs of the 
application, 

But the measure of the Sheriff’s liability is not the whole sum 
due, but the amount which would probably have been recovered 
from the prisoner. 

Where a Sheriff’s officer took a solicitor into custody on a writ 
of attachment, while the latter was on his way to conduct a case 
for a client, notwithstanding that the officer had been warned of 
the fact, the parties served with the notice of motion to discharge 
(both the plaintiff and the officer), were made personally liable for 
: the,, costs, of the' motion. Hi) _ \ 

'■ V,: (sf), re a ' 4- 

{8'8| M.re:^Ap.eU, ExpartelByrm, ilBB9) 6 More.' 102. , 

139) L.mU V. Lett&neij, Baames* App, 8oUy v. Greathead, Beamas, App. 6 ; N.C. 

Amn.i 11 Vos. 170; Moofe v. Moore, W Beav. 8, 

(40) Moore V. Moore, 25 Beav. 8. 

(41) Dodd V. Eolhrooh, 14 W.E. (Eng.) 126 ; 18 L.T, 426 ; ii Joe, N.S. 969 ; 12 
Jor, N.S. 19;35L.J. Ob. 175> followmg tba deoision of Lord Eldon in List's cage, 
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See. 44.«--Witli4irawal of Suit-Costs. , 

Pi'ovisions of the Civil Procedure Code as to costs in case of withdrawal of suit, 
Costs incase of withdrawal of suit— General principles regarding tbs same. 

Costs in case o! withdrawal of suit before date of hearmg-“Sj33 parf® order. 

Costs, Practice as to -Right of plaintiff to withdraw suit with liberty to bring 
fresh suit. 

Costs, where Court is not willing to give permission to bring fresh suit. 

Costs, where appellate Court allows withdrawal of suit or appeal. 

Costs on memorandum of objections in case of withdrawal of appeal. 

Costs not paid in time, effect of; 

Costs, power of Court to extend time for payment of. 

Scale of costs when suit withdrawn. 

Beale of costs in case of withdrawal of land acquisition oases. 

Gourt'fea, 

Pleader’s fees. 

Costs in case of withdrawal of Small Cause suit. 

Costs, Practice and procedure as to 

(i) Form of order, 

(ii) What is proper compliance with order as to payment ol costs. 

(iii) Interference by appellate Court, 

(iv) Revision, 


Provisions of The Code of Civil Procedure provides as follows : — “ At any 
ProSdure institution of a suit the plaintiff may, as against all 

Code as to or any of the defendants, withdraw his suit or abandon part of his 
case of with- claim. Where the Court is satisfied — (a) that a suit must fail by 
reason of some formal defect, or (&) that there are other sufficient 
grounds for allowing the plaintiff to institute a fresh suit for the 
subject-matter of a suit or part of a claim, it may, on such terms as it 
thinks fit, grant the plaintiff permission to withdraw from such 
suit or abandon such part of a claim with liberty to institute a 
fresh suit in respect of the subject-matter of such suit or such part of 
a claim. Where the plaintiff withdraws from a suit, or abandons part 
of a claim, without the permission referred to in sub-r. (2), he 
shall be liable for such costs as the Court may award and shall be 
precluded from instituting any fresh suit in respect of such 
subject-matter or such part of the claim. Nothing in this rule 
shall be deemed to authorize the Court to permit one of several 
plaintiffs to withdraw without the consent of the others.*^(^) 



(1) See Aofe ? of 1908 (Code of OiviV Procedure), 0, XXIII, r.l, 
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When a suit is allowed to be withdrawn with liberty to bring Costs in oase 
a fresh suit, the order that the plaintiff should pay the defendant’s 
costs is almost, if not quite, a matter of course, and an appellate Qenepl 
Court will not interfere with such an order. (2) 

Similarly, it has been held in a more recent Bombay case that 
the plaintiff had to pay the costs incurred by the defendant where 
he caused the defendant’s arrest before judgment and then applied 
for withdrawal of suit with liberty to bring a fresh suit.<3) 


priDciples , 
regardiDg thf 
same. 


In another case an appeal to the Queen in Council was allowed 
by the High Court, in a suit instituted by a Hindoo widow as 
guardian of her husband’s adopted son, a minor. After the 
allowance of the appeal and transmission of the record to England, 
the adopted son having become of age, petitioned the High Court 
for the withdrawal of the appeal. The High Court referred the 
application to the Judicial Committee. On a petition by the 
respondents, founded on these proceedings, to dismiss the appeal, 
the appellant resisted the application on grounds, first, that as a 
Hindoo widow she had preferable title to the estate to the adopted 
son; and, secondly, with respect to the costs incurred by her as 
guardian in bringing the suit. Held, dismissing the appeal 
simpliciter, (1) that as the adopted son was of age mi dominus 
litis and had directed the withdrawal of the appeal, the appellant 
had no locus standi ; (2) that any claim she had as widow must be 
the subject of an independent suit; and (3) that any costs incurred 
by her were to be recouped from the adopted son’s estate.(^) 

On plaintiffs’ petition for withdrawal of their suit, before the Costs in case 
date of hearing, the Court passed an ez parte order to that effect. 

Before the order was drawn up, the defendant’s pleaders applied flats oi 
for costs, which were allowed by the Court. Held that as the^ay™o®^f* 


(2) Douceitv, Fise, 1 W.R. 322. 

iZ) SyedAliv. Adib, 15 B. 160, This was a suit for damages for breach of conkaot, 
in wMoh l>he defendant was arrested before judgment tinder 8. 477 of the Oiv, Pro, Code 
(1882) althougli no summons had been served on him previously and he was discharged 
by the Court. At the hearing of the oase, 'plaintiff applied to withdraw the suit with 
liberty to sue afresh. The defendant objected. On behalf of the plaintiff it was 
argued that the defendant had no right to appear at the hearing of the case, by reason 
of the non-semce of summons on him. The Court held (1) that the defendant had 
the right to appear in spite of the non-servica of summons on him because the plaintiff 
had brought him before the Court by a legal process and (2) that, under 8. 373 of the 
Civ. Pro. Code (1882), the plaintiff might withdraw the suit with liberty to sue 
afresh. H, fi, Byed Ali v, Adib^ 15 B. 160. 

(4) Banee Bistoopria Futmadaye v, NvMd DMil, 13 MJ.A, 602, 
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defendants had been summoned, the Court should neither have 
passed an order, allowing the suit to be withdrawn without notice 
to the defendants, nor should it without notice to the plaintiffs, 
have passed an order charging them with costs. 15) 


Costs, 

Praotioa as to 
—Bight of 
plaintifi to 
withdraw 
suit with 
liberty to 
bring fresh 
suit. 


A plaintiff is free at any moment from the time of instituting 
his suit until that of the decree being made which judicially 
determines the merits of his claim, to withdraw that claim and to 
say that he no longer desires a decision, and his doing so deprives 
the Court of authority to entertain the claim. It should then 
confine itself to the question of costs. 6) 


(6) Mmer Debee Pershad ?. Baldeo Pershad^ 6 N.W.P. 116, This was an applica- 
tion in Chambers for withdrawal of a suit, This suit was instituted on the 22nd of 
December 190d, On the same day the plaintiS’s attorney wrote to the 2nd defendant’s 
attorney giving hia notice of the institution of the suit and asking him if he would 
accept service of summons in behalf of his client, The defendant No, 2’s attorney 
replied on the 23rd saying that he had instructions to receive servioa of summons and 
asking for a copy of the plaint on the usuaiterms, a copy of the plaint was accordingly 
sent on the same date and paid for. Oa the 30th of January 1906 the 2nd defendant’s 
attorney filed his written statement and informed the plaintifi’s attorney. On the 
Same date he took out a Begiatrar’s summons for ao order on the plaintifi to file his 
affidavit of documents and informed the plaintiff’s attorney. Thereupon the attorney 
for plaintifi appeared before the Begistrar and informed him that he had instructions 
to withdraw the suit against the 2ad defendant and the Registrar referred the matter 
to the Court. It was contended on behalf of the 2nd defendant that under the above 
oircumsfeanoas there was a waiver of service of summons and the plaintiS could only be 
allowed to withdraw the suit on full payment of aU costs incurred by the 2nd defendant 
including costs of written statement, affidavit of documents and the present application. 
Held — That there was a waiver of service of summons and that the 2nd defendant was 
entitled to all the above costs, Jamhi Nath Saha y, John MacJohn, 9 O.W.N, 
(Journal portion) oxxsi, 

(6) Bam Chnrn Bysach v. Mrs, Ripsimah Earmi, 10 W.R, S73 = 2B.L.R. S.H. 11. 
But see, also, Brass v. Thiruvengada Pillai, 1 M.H.C. 247. The Court Phear and 
Eobhouse, JJ. said in the course of the judgment “ The claim which the plaintifi 
in any suit makes against the defendant, together with the collateral question as to the 
liability to pay the costs of the litigation, constitutes generally the whole matter which 
the Court has to determine by its decision. If tha claim bs withdrawn, of course 
nothing but the question of costs remains. Now, the preferring of the claim is clearly 
a voluntary act on the part of tha plaintifi ; be need not put it forward unless he likes. 
But, having put it forward, and having once asked the Court to decide upon it as be- 
tween himself and the defendant, must he persist in it until a judicial decision is arrived 
at, even though he himself sees that it is not maintainable, or lor any other reason is 
desirous of giving it up ? It is argued very forcibly on the part of the respondents that 
at any rate if the plainfeifi has persisted in his claim up till the day of trial, tbe interests 
of justice require that he should not be allowed at that kta hour, after having perhaps 
harassed his adversary to the utmost, to evade a final decision by withdrawing his 
claim. We do not think, however, that oonsiderations of this kind alone in the absence 
of legislative enactment, afiord the defendant any equitable right to have as against the 
plaintiff a control over the suit. He can only look to an award of costs in his favor 
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' Wiiere, an application for a declaration of insohency having 
been filed 5 the applicant asked and obtained permission to withdraw- 
the application absolutely, i.a., without permission to renew the 
application, it was held that the Court could not make the payment 
by the applicant of the opposing creditors® costs a condition 
precedent to the granting of such permission so as to enable the 
Court subsequently to revive the proceedings commenced by the 
application, but that such proceedings were finally determined by 
the applicant's withdrawal. W 

The only case in which a Court may enforce a condition, 
that the payment of costs be a condition precedent to withdrawal, 
upon a plaintiff who seeks to withdraw, is where the plaintiff asks 
not only to withdraw but also liberty to bring a fresh suit.(S) 

Where the plaintiff applied to be allowed to withdraw from 
the suit, with liberty to bring a fresh suit for the same matter, the 


for Qompensatioii in respeoti of the charges which he has been at. It seems to us that, 
except so far as any act of legislature rules to the contrary, a plaintiff is by the nature 
of the case free at any moment from the time of instituting his suit until that of the 
decree being made, which judicially determines the merits of his claim, to withdraw 
that claim from the consideration of the Oourt, and to say that he no longer desires to 
ask for any decision upon it. And wa think that in the event of his doing so, whether 
the defendant consents thereto or not, the Oourt is immediately deprived of authority 
further to entertain the claim, and should then confine itself solely to the question 
of coats. It is admitted that Act X of 1859 contains nothing to prevent a plaintiff 
from withdrawing his suit at any time, if he otherwise has the power to do so. And 
even 8. 97 of Act VIII of 1859, which, according to a decision of a Full Bench, 
does not apply to the Golleotor’s Oourt, only prescribes that a withdrawal of the 
suit shall be a bar to the plaintiff bringing a fresh suit for the same cause, unless the 
withdrawal were accompanied by permission of Court to that effect ; it does not limit 
the plaintiff’s power of withdrawal. In short, no enactment has been shown to us 
which purports to fetter a plaintiff’s discretion in regard to maintaining his suit. On 
the whole, therefore, we are of opinion that the Deputy Oolleotor was wrong in law 
when he refused to permit the plaintiff to withdraw his suit. It appears to us that the 
decrees of both the lower Courts should be reversed, and the order made that the plaint- 
iffs be allowed to withdraw their suit. The plaintiffs, appellants, must pay the defend- 
ants, respondentB, their costs in the first Court, but the respondents must pay the 
appellants their costs in this Court and in the lower appellate Court.” Bam Ohurn 
Bysach v: Mrs, BipBimah Harmi, 10 W.R. 373, 374»2 B.L.R.S.N. 11. It was however 
held in an earlier Madras ease that the High Court has no power under the Civil Proce- 
dure Code to award costa to the defendant when tbs plaintiff withdraws, not having 
asked leave to do so with liberty to bring another suit for the same matter. Hfuss v. 
Tiruvengada Pillai, I M.H.O, 2^7. {dissented from in Eossaini Bibi v. Peri Khartum, 
1 B.L.B.O.GJ. 45 = 3 Mad. Jur. 481). 

(7) Eaidar Shah v. Jamna Das, 17 A. 158 at p. 157 = 15 A.W.N. (1895) 43, 
Referred io in Sitaram v. Mussammai Ohhotkai, 3 Ind, Gas. 61 (63) = 5 N-L.R, 88 (91). 

(8) Haidar Shahv* Jamna Das, 17 A. 168, 161. 
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Court refused the application. Another application for leave 
simply to withdraw from the suit was granted, the Court dismiss- 
ing the suit with costs. 

The Civil Procedure Code contemplates a withdrawal not of 
the suit but from the suit, and such a withdrawal may be either with 
dr without liberty to bring a fresh suit. If a party desires to with- 
draw from the suit with such liberty, then he must apply to the 
Court to permit him so to withdraw. If he does not desire to have 
that liberty, then he can withdraw of his own motion and no order 
of the Court is necessary. Hence, where a plaintiff applies to the 
Court for permission to withdraw from the suit with liberty to 
bring a fresh suit, and the Court is not minded to give the liberty, 
the proper order to pass is that the application for permission to 
withdraw from the suit with liberty to bring a fresh suit for the 
subject-matter of the suit be dismissed with costs. It is not 
competent to the Court to order on such application- that the suit 
may be withdrawn and the plaintiff to bear all costs and to pay all 

costs.(io) 

The appellate Court may allow the plaintiff to withdraw the 
suit dismissed by the original Court with liberty to bring a fresh 
suit Upon terms as to costs, and which, in view of the circumstan- 
ces of the case, may be too easy. UD 

The provisions of 0. XXIII, r. 1 of the Code of Civil Procedure 
empower an appellate Court to give a plaintiff, whose suit has been 


(9) Sossaini Bibi v. Peri Khanum^ I B.L.R.O.C.J, 46 = 3 Mad. Jnr. 481 (dissentiag 
Brdss V. ThiruvBfigcLda Pilldif 1 M.H.O. 247)* 

(10) Mahayit Biharidasji v. ParsJiottamdas EamdaSr 10 Bom. L.R. 293 = 32 B. 346, 

(11) Sardar Ganpai Bao v. Sardar Anand Bao, Gal, Case-law, Oivll Voi. 11, 
p, 286=11 O.W.N. 311. As a rule of praolifca, respondent should be served with 
notice of application for leave to withdraw, if notice of appeal had been previously given 
him. Badjee Ahdool Balieem Saib v. Jafferjee Tyelit 2 Mad. Jur. 331. Appeal struck 
oS, on application of the appellant, on his paying all the legally authorised costs of a 
respondent, objecting to the withdrawal on the score of bis costs, Muharayiee Sree- 
huntaDabe&v. Sahib Perhlad Sein, {1862)j 8 Bud. Daw. Adaw. Bep. (Ben,) 520 = 12Ind, 
Dec. O.S., p. 403. When an appeal is dismissed or withdrawn, the costs of the appeal 
are ordinarily chargeable to the appellant. The same rule would be applicable where 
some of several respondents were not parties to a deed of compromise between the 
appellant and the remaining respondents in accordance with which the appeal was 
struck oS the file without a hearing upon the merits. [Gholam Kasim Khan v. Ahbar 
Khan, 10th May 1856, p. 329. Index to P. A. B. H. W. P (1843-1871), p, 323. 
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^istuisssd by j}Ii@ Goiirli of inofan/irt • 

V. ., ^ instance, permission to withdraw 

his suit with leave to institute a fresh one.da) wunarai^ 

In a suit for parlifion the plainti# Med to implead some 
necessary parties. An ob,eclion as to non-joindet ™, taker bv 

the defendant in the Oonrt of first instance bat escaped the note 

of the Site'J'nate Judge who partly decreed the suit. Both sides 
appealed and the same objection was again taken. Plaintiff apS 
to withdraw the suit with liberty to Sle a fresh one stating ttat she 

aLThrto wZ'iw g"iT hr'^rne™ “f 

Held that the Judge had jurisdiction to pass thTordS^S^X’ 
High Court could not interfere in revision ( 13 ) “ 

r for recovery of possession of land on decla- 

ration of title was decreed in part and the defendants appealed 
against the decree m so far as it was against them. The plaintiff 
did not prefer any cross-appeal or cross-objection. Held that under 
r. od 01 U. aJjI, it was competent to the Hieh rnnvt ;« » i 
to allow the plaintiff to withdraw tom the entire suit with ter^ 
to b mg a fresh suit upon the same cause of action , but this p„ r 
must be cautiously exercised and should not be nermiffp.1 m u 
inroked in farour of a litigant so as to enable hto to eTa the prm 

Pericflif” ^ta*“»Actandthe oZ. 

of the above case the High Court allowed 
he plaintiff on terms as to costs to withdraw from mTsl Zt 

^ faw °f limitation, a fresh suit in 

respect of the same canse of action only with regard to the lid 
which had been decreed in his favour by the lower Court, da) ^ 

A plaintiff settled the matters in dispute in a suit with all 
except one of the defendants, against whom a decree IT made 

catiolrth T his appli- 

cation at the hearing he was allowed to withdraw from the appli 

the plaintiff, no order be ing made as to costs of the appeal; 

( 12 ) Af$al Begmn v. Alihari Khanam, A T, i aaa * ' n 

“il b; zr ’• is 

( 13 ) Afzal Began v. Ahhari Ehanam, 13 A.IiJ. 444. 

( 14 ) AUmtimessa Bibi v. Bipin Behary Muter, 20 O.W.N. 544=22 0 L J 397 

( 15 ) Ibid- oi?i, 
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the plaintiff applied to execute the decree of the first Court 
for costs : the application was resisted on the ground that the order 
of the appellate Court relegated the defendant to the position of 
a stranger to the sr^t, and that, consequently, there was no decree 
against him capable of execution ; Held, that the plaintiff was en- 
titled to execute the decree for costs of the original Court as the 
effect of the order of the appellate Court was not to absolve the 
defendant from his liability for costs under the decree of the first 

Court.”(i6) 

Where an appeal is withdrawn, costs on the memorandum of 
objections should be ordered in the absence of any agreement to 
'the contrary between the parties-h®-**) 

Where permission to withdraw from a suit with leave to bring 
’a fresh suit was given to a party, on condition of costs being paid 
within a certain time, such party, on failing to fulfil the conditionsi 
is precluded from bringing a fresh suit.i^'?) 

Where a suit has been withdrawn with liberty to bring a fresh 
suit on payment of costs, a subsequent suit in respect of the same 
cause of action is not mife'o void, if the costs are not paid 
before its institution. Subsequent payment of costs cures the 
irregularity.(i8) 

(l6f Balabhadra Singh y. Eadhashyam Singhs 16 Ind. Cas. 381. 

(iG-fx) Ponnusimmy Nadar v, Somasundaram OheUim\ i M.L.T. d82. (EeferEmg 
to Jafar Hussain v. Eanj it Singh, IT A, 518.) 

{IT) Robert Fischer V. Nagappa Mudaly\ 33 H.. 258 = T M.L.T. 226==5 lnd. Oas. 
142=6 Ind. Gas. 288. {Distinguishing Abdul Am Molla v. Hbrahim Molla^ 31 0, 965 
and Eeria Muthirian v. Karappanna Muihirian, 29 M. 3T0.) 

(18) Abdul Am ^ Molla v. Ebrahim Molla, 31 0. 965. The Court (Mookerjee, J. 
said in the course of the judgment ; — “Two objections are taken in this appeal. The 
first objection is founded on the fact that the plaintifis had brought a previous suit with 
respect to the same plot of land against these defendants. That suit was withdrawn, 
and permission was given to the ’ plaintiffs to bring a fresh suit on, payment of the 
defendant's costs. At the time when the present suit was instituted these costs had 
not been paid ; but it appears that they were paid to the defendant’s pleader before the 
suit came on for trial, The objection, therefore, tafeen by the learned pleader for the 
appellant is that as the pldntifis had not complied with the order passed In the former 
suit that they were to pay the defendant’s costs, the suit was bad ah initio, and ought 
to have been dismissed on that ground. The provisions of law dealing with the conse- 
quence of withdrawal of a suit are to be found in S. 373 of the Code of Civil Procedure, 
If that section were not in existence there is no other provision of law by which a 
plaintifi after withdrawing a suit would be precluded from bringing a fresh suit, in 
respect of the same cause of action. Now, what is the effect of S. 3T3 as regards the 
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W a plaintiff is permitted to withdraw from a suit on. 
'Gertain conditions and he does not fulfil the coofiitions imposed, he 
must be taken to have withdrawn without the permission of the 
Court, and be precluded from bringing a fresh suit , for the same 
matter. When a plaintiff withdraws without permission, the suit, 
having regard to the language of the section, must be regarded , as 
practically dismissed. 

So, also if the order be that the costs be paid within a specified 
time and that is not done, the withdrawal must betaken to be with- 
out permission; though the Court has power to extend the time 
for payment when it is absolutely impossible for the party to pay 
such costs before the day fixed. (20; 

bKingiog of freab suits ? The seooad paragraph lays down (1 only quota the words that 
are necessary for tha discussion of this point) that, if the plaintiff withdraws from the 
suit without the permission of the Court, he shali ba precluded from bringing a fresh 
suit for the same maitar. Therefore, the only persons who are prima facie precluded 
froxu bringing a fresh suit are those who v?ithdraw from the former suit without permis- 
sion to bring a fresh suit on the same causa of aotioo. Now in the present ease the 
plaintiffs had received such pecmisaiois and the second paragraph of S. 373 does not 
therefore stand in their way# But it is said that there was an express order that the 
plaintiffs should pay the defendant’s costs. We have not the order on the record. We 
maiy taka it that the payment of costs was meant by the order to be a condition prece- 
dent to the bringing of a fresh suit. 

But then the question arises, does that necessarily make tbe suit void ab iwiiio, 
and will not the subsequent payment of the defendants’ costs cure the undoubted 
irregularity ? 

There is no express provision by the Indian Legislature as to the consequences of 
such a course of conduct. But we have referred to the rules of the Supreme Court, 
1883. 0, XXVI} r, 4, runs as follows; “If any subsequent action shall be brought 
before payment of the costs of a discontinued action for the same, or substantially the 
same cause of action, the Court or a Judge may, if they or he think fit, order a stay 
of such subsequent action, until such costs shall have been paid.” 

We think that the rule there laid down would be fair rule for the Courts in this 
country to follow, in the absence of any statutory enactment in the matter, and that 
though a Court would be warranted in refusing to proceed with a suit like this when 
the facts are brought to its notice that the plaintiff had not complied with the order 
■ requiring payment of costs, yet there is nothing in the law to show that a suit institu- 
ted under such oiroumatanoes is ha,d ab initio ^nd must ipso faoto be dismissed, if the 
payment ordered is made after its institution.” Abdul Asiiz Molla v. Bbrahim Molla^ 
31 0. 965 at pp. 967,968. 

(18-a) Eari Nath Dass v. Syed Boisainali^ 2 G.L.J. 480«i0 C.W.N, 8. A 
plaintiff cannot, having regard to sub-S. 2 of S. 43 of the Code of Civil Procedure, 
bring an action for a claim which he ought to have included in a former suit brought 
by him which had bean practically dismissed. Bari Nath Dass v. Syed Mossainalit 
2G.LJ. 480«iOO.W.N. 8. 

(19) Harinath v. Syed Hassain, 10 C, W.N. 8«2 G.L.J, 480 ; Fisher v. Nagappa, 
33 M. 258. 

(20) Peria Muthirian v, Karappamat 29 M. 370* 



728 


[Ohab. 


liAW OF COSTS IN BSITISH, INDIA» 

In a recent case where permission to ' withdraw a suit on 
payment of costs with' .liberty -to institute another had been 
grantedj, but the subsequent suit was brought before the costs had 
been paidj it was held that it was barred because the former suit 
was still pending, but that on a later payment of the costs the 
withdrawal became complete. (2i) 

In the above case, a suit was allowed to 'be withdrawn by the 
plaintiff, with liberty to bring a fresh suit on the same cause of 
action if not barred, on condition of paying costs to the defendants. 
A subsequent suit having been brought on the same cause of action 
without paying the said costs of the defendants, the Munsiff held 
that the suit was barred for non-payment of costs and dismissed 
the suit : Belcl^ that the Munsiff was not entitled to dismiss the 
suit; all that he could do was to regard S. 10 as a bar to his 
proceeding with the trial of the suit, inasmuch as the permission 
was not operative until the costs were paid, and so there was no 
withdrawal, with liberty to bring a fresh suit, and until there was 
such withdrawal, the former suit was still pending, It was 
further held that the lower appellate Court was right when, on 
payment of the costs, the decree of dismissal by the Munsiff was 
set aside and the case sent back to be tried on the merits ; for, on 
payment of these costs, there was the withdrawal complete under 
0. XXIII (Act V of 1908) of the Code. In cases of this kind 
the proper order is one which limits the time within which the 
payment should be made and which goes on to direct that on 
failure to pay within that time the original suit is dismissed with 

costs.M 

A, having brought an action against B, was allowed to with- 
draw with leave to bring a fresh suit, and was also ordered to pay 
the costs. that the payment of the costs not having in terms 

been made a condition precedent to bringing a fresh suit, the Court 
had no power to stay proceedings on the ground that the oosts had 
not been paid.i^o) 

(21) Shiial Prosad v. Gaya Prosad, 19 G.L J. 529, aggsoving iWwS 
Pibrahim Molla, Bl Q, 96^, 

(22) Shital Prosad Mondal v, Gaya Prosad Dingal^ 19 G.IiJ, 529. 

(23) Shital Prosad Mondal V. iGaya Prosad Dingal^ 19 O.Ii. J. 529. (Eeferriog 

Abdul Aziz Mollav, Ebrahim Molla^ 31 G. 965 and Edgington Proudmani (1832) 1 
Dowl. 152.) . ‘ ; ^ : ■ ; ■ - 

(2^) Shital Prosad Mondal v, Gaya Prosad Dingak 19 Om J. 529. 

(26) Ohitto Sheik v. Kaze Muzzur Hossdin, 2 Hyde 212, Beldi further^ that the 
Court of appeal had no power to enfeertaia the question, as the order was in the nature 
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An order made by a Court in a suit brought by one of several 
members of a joint family for recovery of money due on a promis- 
sory note, permitting the plaintiff to withdraw from the suit with 
leave to bring a fresh suit subject to limitation and on condition 
that he must pay or deposit the defendant’s costs before bringing 
afresh suit, is not binding upon the other members of the joint 
family who were not parties to the suit, and a subsequent and fresh 
suit brought by the previous plaintiff and the other members of the 
family cannot, so far as the latter are concerned, be dismissed on 
the failure of the former depositing or paying into Court the costs 
as ordered, but must be tried out so far as they are concerned and 
in the presence of the other plaintiff, whom they are entitled to ask 
to be joined as a party defendant to the suit. ( 26 ) 

The deposit of costs on a day subsequent to the presentation of 
the plaint may be treated as a sufficient compliance with the order 
made in the previous suit.W) 

Where no question of limitation arises, the subsequent suit 
may betaken to have been duly instituted, as regards all the 
plaintiffs, on the day on which the costs were deposited. ( 28 j 

Where a party has been permitted to withdraw from a suit Costs, power 
with liberty to bring a fresh suit if he should pay costs within 

„ 6X50130, tiHlS 

named date, the Court has power to extend the time for payment for payment 
when it is absolutely impossible for the party to pay such costs 
or before the day so fixed. 


of an iDfeerlaniifcory one, and ’ therefore not wii.hm Ha Jnrisdiotion. Cliitio Sheih v. 
Kazee Mm&uf Hossain, 2 

(28) Qopi Lai v. Lala Nagan hal, U O.L. J. 105 ~ 10 hid, Oaa. 7 = 15 0,W N. 998. 

(27) Qopi Lai ^. Lala Nagan Lah 14 C.L.J. 105 at p. 106*^ 10 Ind. Gas. 7*15 C. 

WVN. 998 (Refarcmg Abdul Aziz Molla v, Ebiahim Molla, 81 0 966; explaining 
md distmgmsbmg Hare Nath Das V, 8yed Bossain AH t 10 B,) 

(28) Gopi Lai y. Lala Nagan Lai, 14 O.L.J. 105 = 10 Ind. Gas. 7 = 15 C.W.N. 998. 
(Relerfing to Jeun Muckt v, Budhiram Muchi^ 32 0. 339.) 

:{%9} P.eria Muthirian v, Karappanna Muihirian, 29 M, 370, Justice Subramania 
Iyer said in the course of the judgment The order of the District Munsif was that 
costs were to be paid on or before the 24th Jane 1904. It was not however tiU the 11th 
July that the amount of the costs was ascertained and even then the amount was 
incorrect and it was not tiU the 29th July that the correct figures were given. Appli„ 
cation for extension of time in which to pay was made on the 30th July. We must hold 
that the District Munsif exercised a sound discretion in extending the time for payment 
inasmuch as it was absolutely impossible (or the piaintifis to pay the amount of costs 
into Court on or before the date origioaiiy fixed, i.e.j the 24th June,” Peria Muthirian 
V, Karappanm Muthirian, 29 M. 370 at p. 371. 
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^ ^ ex parte decree the Court 

passed an order in favour of the applicants, but conditional on their 
paying to the plaintiff by a certain date a sum of money as damages. 
This condition was not fulfilled, and the Court — holding that it 
had no jurisdiction to receive the prescribed payment after the date 
fixed — disallowed the defendant’s application to set aside the 
decree. Held (1) that an appeal lay from this order, and (2) that 
the Court below had jurisdiction to extend the time for payment of 
the damages or to pass a fresh conditional order setting aside the 
decree upon terms, the original order having become inoper- 

ative.(SO) 

Scale of costs In a suit on mortgage against the respondents they pleaded 

withdrTwE. discharge and want of notice. The Subordinate Judge framed 
issues on those pleas and required the respondents to prove them. 
The evidence was taken on both sides and the case on those issues 
argued. Then the appellants withdrew their suit as against the 
respondents. The Subordinate Judge in the decree that was passed 
ordered the respondents to bear their own costs. On appeal the 
District Judge ordered the appellants to pay the costs of the res- 
pondents in the suit. Held ihBit since there was a decree passed 
in the suit an appeal lay to the District Judge against the order of 
the Subordinate Judge relating to costs and the former could 
interfere with the discretion of the latter in making the order. 

It was also held that the District Judge had power to award 
two sets of costs on the ordinary scale under 0, XXIII, r. 1, sub- 
cl, (3) of the Civ. Pro. Code.(^ 2 ) 

Plaintiff having added Government as a defendant withdrew 
his suit against them on an answer being filed by them. Plaintiff 
was rightly ordered to pay half the full fee to the Government 
Vakil. The Court below having in its decree made the Government 
liable to pay the other half, held that the Vakil was entitled only to 
half the full legal fee, and that that amount should be payable as 
ordered by the Court below, by the plaintiff.<33) The discretion of 


(30) Jagarmth Sahiv. Kamia Prasad U^adhya, 36 A. 77 ==12 A.L.J. BS tdistm- 
gamhing Suranjan Singh yf. Earn Bahai Lai, 

(31) Indoor Subama Eeddi v, Nelatur Smdararaja Iyengar^ 18 M.L.T, 460. 

(32) Md, 

(33) Qomrnmeni v. MussU Imamhande&i ^ Sud. Dew. Adaw. Rep. Bengal (1848) 
422»10 M, Dao, Old Series, p. 289. 
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the Court; in awarding coats under S. 35, Civ. Pro. Code, is not 
absolute.(S^) 

In a land acquisition case, full costs can be allowed only if it Soais at east 
is dismissed on the merit. But when the case is withdrawn half '^it^rawai 

of the full costs should be awarded.(35) cf land 

« acqoisifcioE 

oases. 

The Court-fee paid on that part of the claim which is subse-oourfe fee, ^ 
quently withdrawn cannot be allowed as costs. 

(34) Indoor Subama Beddi v. Nelatur Sundararaja Iyengar, IS M.L.T, 460; Befer- 
tlog to V. Bezo, {1899) 2 Ob, 467; Namberumal Chetty^, Krishnajif 15 M.L.T. 

263, and not following Parshram v. Dorabji, 2 Bom. L.B, 254. 

(35) Nanhilal Agrari v* Secretary of State for India, 5 Ind, Gas. 770-11 0-L.J. 217. 

Juflfeioe Mookerjee and Justice Teunon said in the course of the judgment Tbe 
claimant applied foe leave to withdraw the oases ; he was allowed to do so by the District 
Judge;” but was directed to pay full coats to the Government. It has been argued before 
us that as the cases were withdrawn and as in fact they never came to be heard, an order 
for payment of full costa should not have been made. In our opinion, this oontention 
is well-founded. Rule 36 (6) of Ohapter VI of the Rules and Oircular Orders of this 
Court provides that “ oases under Part III of the Laud Acquisition Act sball he deemed 
to be suits and the fees allowable thecaia may ba calculated either on the amount of 
compensation decree in excess of the sum tendered by the Oolleotor or on any smaller 
amount which the Court in its discretion may think proper.” Rule 37 ib) then provides 
that “ if a suit be dismissed for default, the amount of the tee to be paid to the defend- 
ant’s pleader shall be left to the discretion of the Court, provided that such fee shall 
not exceed the moiety of the fee calculated on the whole value of the suit under Rule 35.” 

The learned District Judge, however, appears to have applied Rule 37 (rt) and allowed 
full costs. But full costs can be allowed only if a suit has been dismissed on the 
merits. It is obvious, therefore, that in no event should an order for costs have 
been made in excess of half the full fees of the suit. We, therefore, direct that, 
so far as Rule No. 1462 is ooncerned, the order for costs be modified to this extent, 
namely, that the claimant do pay to the Government half the full pleader’s 
fees payable. The petitioners are entitled to their costs in this Court. We assess 
the hearing fee at one gold mohur in each oisa, to be paid by the Secretary 
of State, and not by the Railway Company who have not resisted these applications. 

JVanMlal Agrari V. Secretary of State for India, 5 lad. Gas. 770=» 11 O.LJ. 217. 

The petitioner was the claimant in several Land Acquisition oases in which 
references had been made to the District Judge upon rsosipt of an additional sum out 
of Court from the Railway Company foe whose benefit the lauds had been acquired. 

Ha applied for leave to withdraw the suits. The Court granted the application, but 
made him liable for the full hearing fees to be paid to the Government Pleader. Beld, 

(Mookerjee and Teunon, JJ.). 1. When a suit has been withdrawn or dismissed for 
default the maximum amount of pleader’s fee to be paid to the defendant is half the 
ordinary fee under Buies 36 (6) and 37 (b) of Chapter VI of the Rules and Oircular # 

Orders of the High Court. 2. When analogous suits are so dismissed for non-prose- 
cution, the Court has discretion as to costs and would not allow half the full fee in 
each case. In the present instance the High Court reduced the fees in the lower Court 
to half the fee in one case and one gold mohw only in each of the other oases. Nanhi 
Lalv^ Secretary of State, 10 O.L.J. (Journal Portion), p. 83-n, 

(36) Bam Jiyawan v. Baja Mahomed Ahdul Bassan Khan, 23 Ind. Gas. 281- 
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: Pleader ^8 
fees. 


Costs in case 
of wifclbdrawa! 
; 0 ! Small 
Cause suit, 


Costs, 

Practice and 
Procedure 
as to* 

(i) Form of 
order. 

(ii) What is 
proper 
oompliaooo 
with order 
as to pay- 
ment of costs. 


(iii) Interfer- 
ence by 
Court. 


, Where a suit is not decided on the merits after contest bct is 
withdrawn, the Court acts rightly in awarding the' defendant only 
half his pleader’s fee as costs. ^^7) ' 

A Small Cause Court is not bound to allow a plaintiff to with- 
draw a suit on the ground that he bad received payment from one 
of the defendants, in 'the suit, that attempt to withdraw having , 
been made after the plaintiff had succeeded in getting a jadgment 
against two defendants which had been set aside by the Court on 
various grounds, and a new trial ordered. In such a case the 
Court may permit the withdrawal of the suit upon the terms of 
plaintiff paying the 1st defendant’s costs.(^8) 

On withdrawal of a suit under that section, the proper order to 
be recorded is not one of dismissal, but one simply permitting the 
plaintiff to withdraw the suit, with liberty to bring a fresh suit for 
the same matter on payment of costs or otherwise 'as the Court 
may directj^s) 

Where the order of the appellate Court was that unless the 
plaintiff paid to the defendant the costs of the litigation within a 
certain time after the arrival of the record in the Subordinate 
Court, the appeal would stand dismissed with costs, payment into 
Court to the credit of the defendant would be sufficient compliance 
with the direction of the appellate Court. 

The Court will not interfere in appeal with an order that a 
plaintiff, who is permitted to withdraw from his suit, should pay 
the defendant’s costs. (4i) 


(37) The Gollector of Muttra v. Bibi Ahmadi Begam, 5 Ind. 0.is, 121, Justice Sk 
John Stanley, Kfe., said ia the oourse of the judgment: The only question in this appeal 
is whether the Court below was right in allowing to the appellant halt his pleader^s fee-s 
and not the full amount of certified fees. In awarding costs as between party and party 
the Court was bound to follow the provisions of Rules 456 and 457 of the Rules of the 
4th of April 1894. Under the former rule a party entitled under a decree to be paid 
costs ia a suit by another party shall not be entitled bo a larger allowance for legal 
practitioners’ fees in the suit than the fee mentioned in Rules 457* to 467 ; and Rule 467 
prescribes a scale of fees, only in suits or appeals which are decided on the merits after con- 
test, This case was not decided on the merits after ooatast but the suit was withdrawn. 
Under these oiroumstacces, the Court below was right in not allowing fees as in a suit 
decided on the merits after contest. The right scale of fees in such a case is the scale 
allowed by tbo Court below.” The Collector of Muttra v. Ahmadi Begam, 6 Tod. Cas, 121. 

(38) Bamachandra Sastry v. Papu Aiyan^ 3 M H.C. 27. 

(39) T.R. Doucett v. J. P. Wise, 1 W.R. 322. 

(40) Bishun Singh v. Wyatt, 14 C-L.J. 615 at p. 616™ 11 Xnd, Gas, 729*=: 

16 G.W.N. 640. 

(41) T,R, Boucetk v. J. P. Wise, 1 VT.B, 322. 
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An ill advised grant of permission to withdraw a suit with (>vj Eevisionv 
leave to sue again under 0. XXIII, r. 1 (2) (6), be such a 

material irregularity as is contemplated by S. 115, (43) of the Code. 

Where the District Munsif granted permission after a substan- 
tial portion of the plaintiff’s case had been heard, on his affidavit that 

( 1 ) he could not attend the hearing owing to his brother’s death, 

(2) that he wished for the issue of a commission, (3) that he wished 
to have certain measurements made and a plan prepared - held 
the discretion was not exercised judicially and the order granting 
leave must be set aside. (‘^4) 

Where a suit was allowed by the Assistant Collector to be 
withdrawn with liberty to re-file it, and there was an omi.ssion to 
consider the question of costs which resulted in substantial injustice 
being caused to the defendant, held that that amounted to a failure 
to exercise the jurisdiction vested in tbe Court, and the order was ' 

bad. (45) 

It has however recently been held by the Calcutta High Court 
that, to allow a suit to be withdrawn with liberty to bring a fresh 
suit, is not deciding a case and therefore a High Court is not 
empowered either under S. 115, Civ. Pro. Code, (<6) or under the 
Charter Act to interfere with such an order of the lower Court. (47) 


Sec. 45. Witness, costs and expenses of, 

Hight of witness to costs incurred in appearing to give evidence. 

Provisions of the Code of Civil Procedure-Process to be served at expense of party 
issuing — Costs of service. ^ 

Duty of avery suhj-;ofc to give evidence when oaUed upon to do so in a Court of law. 
Right of witness to have his expenses of attendanoe tendered to him 
English and American law on the point. 

Principle underlying the above rule. 

Amount of tender. 

What is the amount to be tendered to an expert witness. 

Tender to foreign witness. 


{42} Code of Civil Procedure (Act Y of 1908). 

(43) Aiya Gomdanv Jagan MandalatMpathy Qopanna Mauradiyar, 16 M.L T. 953. 

(44) Aiyu Ooufideu V, JdgaH Mandalathipaihi Gopanna Maaradiyar, 16 M.L.T 253 
{Following Bai Kashi Bai v. Shidappa Amappa, 37 B. 632). 

(45) Son V. Sri Thalmrji Maharaja 13 A.LJ. (Rev.) 10. 

(46) Act V of 1908 (Civ. Pro. Code). 

(47) Bansi Singh v. Kishtm Ball Thakur, 26 Ind, Cas. 203-41 0. 632, 


Right of 
witness to 
costs 

incurfed in 
appearing 
to give 
evidence. 
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; Tender to naptaio ol ship and other sea-faring people, 

: , Tender to married woman.'. 

Tender when witness subpoenaed by both parties. 

Tender to party who is a necessary witness in his own case, 

Coats, when to be tendered. 

Right of suit by witness for recovery of expenses. 

^ (!)■ English lawi' 

(iij Indian law. 

Waiver by witness of tender of expanses. 

Recovery of money paid to witness when the same has not been expended. 

Tender of expenses in criminal oases— English law, 


A civil suit brought by a witness to recover costs incurred 
in appearing to give evidence in a proceeding under S, 145, Crimi- 
nal Procedure Code, is maintainable, 

A witness in such a proceeding had asked for his costs in the 
Magistrate’s Court and had been referred to the Civil Court. On 
his bringing a Civil suit it was held that the principle of res judicata 
did not apply in a matter like this and the suit was maintainablej^) 
Such a suit may come under S. 70 of the Indian Contract Act.<3) 

A witness is entitled to be paid his expenses by the party at 
whose instance he has been summoned, although he has not applied 
for them before giving his evidence. 

(1) Ne^mi Chandra Ghose v, Ajahar Chowdlmry, 8 G.W.N, 178. Ou the subject- 
matter of this section, see Taylor on Evidence, lOfch Ed,, Vol, II, (1906), Ss. 1246— 1261 
pp. 892—906 ; Wigmore on Evidence, Vol. Ill, pp. 2980—2989 ; Chand’s Costs, pp. 18 
and 29. See also Chapter on Taxation of Costs, infra. 

(2) Nemai Chandra Ghose v, Ajahar Chotvdhury, 8 O-W.N. 178 (179). 

(3) Ibid. 

(4) London^ etc., BanJc v. Mahomed Ibrahim, 4 B. 619. The Court said in the 
oourse’.of the judgment;— “It is a matter of common justice, that a witness should be paid 
his expenses by the party at whose instance he had been summoned ; but Mr. Starling, 
for the plaintifis, relying on para, 2 of Chap. Y of the Rules of the High Court, objected 
that the witness, not having made his claim before giving his evidence, could now 
recover any sum due to him only by a suit. No order such as I proposed to make, it 
was contended, had ever been made on t^is side of the Court, The assertion seems not 
to have been altogether warranted. On inquiring from the Chief Justice I learn that 
he has frequently made orders for the payment of witnesses’ expenses after they had 
given their depositions. The case, indeed, is exactly covered by Ho. 188 of the Rules 
of the late Supreme Court, which says : * Witnesses in Civil suits, who have been not 
paid such reasonable sum for their expenses as the Court shall think fit, may apply to 
the Court at any time in person to enforce the payment of such sum as may be awarded 
to them’.” liondon, etc^ Bank v, Mahomed Ibrahim, 4 B. 619, 
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1.1 


The object of the rule is to provide witnesses with aa additiouai 
security that they shall not be placed in a worse position for having; 
readily discharged their duty.(5) 

A witness who attends the Court on a subpoena is entitled tO' 
demand at aoy time his. reasonable expenses of such attendance 
from the party issuing the subpoena even though he only gives 
evidence as a witness for a party to the suit other than the party 
summoning him. 

Once sworn, a witness must give his evidence, even though his 
expenses have not been paid ; but he does not cease, on that account, 


(6) London^ etc.. Bank v. Mahomed Ibrahim, 4 B. 619 at p. 621. 

(6) In re Bulloch, 28 B, 647 = 6 Bom. L.R, 1025. Chaudavackar, J,, said in the 
course of the judgment '.—“Passing, then, to the merits of Mr. Bullock’s (witnesse’e) 
application, one of the grounds on which it is opposed is that the plaintifl, having sub- 
pmaaed him only to produce certain documents, the witness might have deputed bis 
clerk for that purpose instead of attending the Court himself. I do not think this is a 
reasonable ground to urge. When a wi' ness has been summoned to produce documents, 
whether be should produce them himself or by one of his servants is a question which 
must be left to his discretion, unless the summons distinctly tells him that he might 
depute one of his servants with the document. The next objection urged is that as 
Mr. Bullock now admits, and as he admitted in his deposition in the suit itself, that he 
had no documents to produce, he might have saved himself all the trouble and expense 
of attendance at the Court by simply writing to the attorneys of the plaintiff to that effect, 
Mr. Bullock says that in a letter written to them previous to the suit he had given 
that intimation, but Mr. Bioknell points out that the intimation was that Burdett and 
Company’s papers which he had with him had been taken away by one Patuok. I think 
that the plaintiff’s solicitors ought to have clearly ascertained from Mr, Bullock before 
summoning him whether he had any of the dooumonts they wanted or not. It does not 
lie in the mouth of a party summoning a witness to produce a document or documents 
to say that if the witness had no documents to produce he was bound to tell them 
instead of attending the Court in obedience to the summons. Witnesses are generally 
laymen not familiar with the law or rules of our Courts, and I should not interpret any 
rule or law so as to lay a trap for them. Lastly I understand Mr, Bioknell to contend 
that Mr. Bullock, having given evidence for the defendant, has lost his right to ask for 
his expenses from the plaintiff, A witness subpoaaaed by a party to a cause does not 
lose his right to be paid the reasonable expenses of attendance at the Court by that party 
merely because he has not been examined for the said party, In this case there is no 
doubt the other circumstance that the witness was examined for the other party, But 
that circumstance cannot, in my opinion, make any difference and extinguish the right 
which the witness had against the party who subposaaed him if the witness attended the 
Court on that subpcena. The only question that remains is— for how many days did 
Mr, Bullock attend the Court on the plaintiff’s account ? Mr. Bullock says he attended 
for four days, At the last hearing of this motion Mr. Bioknell disputed that and insisted 
that he should be allowed to put Mr. Bullock on oath and ascertain from him the number 
of days. Mr. Bickosll is not present to-day and no one appears for the plaintiff. Had 
any one on plaintiff’s behalf been present, I should have allowed him to examine 
Mr. Bullock, but as no one appears, I refer the question of the reasonable expenses to be 
paid to Mr. Bullock to the Prothonotary to settle.” In re Bulloch, 28 B. 647 (649—650) 
a«6 Bom. £i.R, 1025* 
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to be under the protection of the Court which has commanded his 
attendance. (^) 

Pa^^ments made to witnesses are discretionaiy allowances, and 
the Court is averse to reviewing such allowances. 

The Court in appointing a Commissioner to take evidence in 
England expects that the fees of such Commissioner will not exceed 
those which the Supreme Court in England would allow to a. 
special examiner or commissioner acting in England under its 
orders. If the parties desire that higher fees should be allowed to 
the Commissioner whom they name, they should obtain an order 
from the Judge appointing the CommissionerJ^-^) 

Certain persons connected with a Company then in course of 
liquidation, who were also some of the defendants in a pending suit 
brought by the Company (and revived subsequent to the order for 
winding up by the Official Liquidators) for an account and for the 
recovery of certain sums alleged to have been paid to the promoters 
of the Company, having been examined under an order obtained 
under S. 162 of the Companies’ Act, 1882, applied through their 


(7) London^ etc,, Banh v. Mahomed Ibrahim, 4 B. 619 (621i, 

(7-a; Qoculdas Biilabdar Manufg, Go, v, James Scott, 15 B, 209 (210), In the case 
o! Amiriil Hossain v. Rhatrunnessa (23 0. 567 at p, 570), Rampini and Brett, JJ. 
said: — Witnasaas tyere szimmomd if not examined, and arguments were heard, and in 
these oiroumsfcances we do uofc think it necessary to iutarface with the discretion imposed 
by the law on the Suhordioate Judge in assessing tbs costs of the suit, The appeal is 
dismbs3d with cobls. In the case of the Goculdas Bulubdas v. James, 15 B. 209 at 
p. 214. Farrao, J, said : — The next items for oonsideratioa are the payments allowed to 
toifwesses. I am iafoimed that, as to some of these payments there Site no vouchers. 
How far that is s'* I have not been shown. There is, however, the proved fact that 
these witnesses were examined and the affidavit of Mr. Ryoroft, on information and 
belief, that they have been paid, was before the Taxing Master and under these oir- 
camstaoces I, do not feel constrained t o yield to the argument on this head. As to the 
amount allowed by fcha Taxing Master to each witness, it does not seem extravagant, 
but at all events the Taxing Master has exercised his discretion in allowing these sums, 
and the Oourfe is averse to reviewing allowance such as these, which are discretionary. 
In the matter of T, F. Brown S Co,, 14 0. 219 at p, 229, Trevelyan, J. said Frima 
facie a witness in any proceeding is only entitled to his ordinary expenses, although ho 
might in some of those proceedings be entitled to appear by counsel or attorney as the 
case might be and be examined by them. It does not follow from that that the other 
side is to pay h*m the coats of appearing by counsel and attorney. Inasmuch as there 
is no precedent for witnesses getting such costs, I think that this is not a case in which 
such an order ought to be made.” 

(7-6) Qocuidan Buiabdas Manujgi Co. y. James ScoUs 15 B. 209 (210), 
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counsel for costs incurred on such examination : Held, that no order 
as to such costs could be made.W-c) 

'The Code of Civil ' Procedure provides that “ Every process Ptovieioas 

issued under this Code shall be served at the expense of the party pjoJ, 

on whose behalf it is issued, unless the Court otherwise directs, tow— Proi 

The Court-fee chargeable for such service shall be paid within alt 

time to be fixed before the process is issned.”(8) party issn 

~Oosts.->oi 

service. 

It is a principle of law well established in all civilized systems Duty of evi 
of jurisprudence that it is the duty of every citizen, when called 
upon to do so, to give evidence of what he knows concerning any 
fact in issue or . relevant fact, when evidence of such fact is necessary in: a Court, 
for the, determination of any question pending in a Court of law.O) 

Sir Francis Bacon said as early as 1612 in the Countess of 
Shrewsbury’s Trial, “ You must know that all subjects, without i 

distinction of degrees, owe to the king tribute and service, not only > 

of their deed and hand, but of their knowledge and discovery.'' If ? 

there be anything that imports the king’s service, they ought 
themselves undemanded to impart it ; much more, if they be called 
and examined, whether it be of their own fact or of another’s, they ' 

ought to make direct answer.”(io) - ; 

The Duke of Argyle in the course of his speech in Parliament : 

in 1742 said : “ On the present occasion, my Lords, I pronounce i 

(7-c) In re Brown and Company Ltd, i li C. 219. Sco also the following oases ' 

cited in argument in the above case A witness, although entitled to the attendance ? 

of Solicitor and Counsel— see Breach Loading Armoury Co.* In re Merchants Company | 

(L,R. 4 Eq. 453) — is not entitled to costs of employing them. Ex parte Waddell (L.B. 6 ! 

Oh. D. 328, 332). In, the case of In re Cambrain Mining Company^ (L.B, 20 Cfa. B. 376), | 

no order was made as to the costs of the witne^ss examined. The cases of The Bank of 1 

Bindusian^ China and Japan (L.R. 10 Eq. 675), and The Lisbon Steam Tramways case | 

(L.B. 2 Oh. B, 575), i^ler only to costs of the particular motions then being heard. So > 

also In re Financiai Insurance Company (36 L,.J. Oh. 687), In re Contract Corporationt ‘ { 

Ex parte Carter (40 B J. G.h, 15) a case of a roving enquiry, only costs of motion were | 

allowed— In fr Band Ored^' Company of Inland^ Trewer and Lawson's case {L 'R, i 

14 Eq. 8) fehare is no mention of their being entitled' to costs, but costs were to have 
been given agaipst them if they refused to attend. See, alsoi the oases of Bamnidhy ' 

Koondoe v. Baiah^Ojoedhyram Khan (11 B.L.H. App. 37); In the maiier of Nursey 

B, pil, ' 

(8^ Safe Act yo£ 1908 (Civ. Pro. Oode), 0. XLVUI,'r. 1. ‘ j 

" ‘(9) Evidence, Yol. Ill, p. 2963, It was laid down as early as ' i 

, 1844 by , the Supreme Opurt at Calcutta in the case of the -East India Company v» ' i 

Badakmm Bysach, EuU&n'sBeports 406»1 Ind, Bee,, Old Series ,*^p. 8B6>hat the rule 
for the examination of witnessoe de bene esse must be on payment of oo^ts. I 

(10) 2 How, St. Tr. 769, *778. . ♦ 
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with the utmost confidence, as a maxim of indubitable certainty 
Hhat the public has a claim to every man’s evidence,’ and that 
no man can plead exemption from this duty to his country.” 
L.G. Hardwicke said on the same occasion. It is undoubtedly 
true that the public has a right to all the assistance " of every 
individual 

It is the undoubted legal constitutional right of every 
subject of the realm, who has a cause depending, to call upon a 
fellow-subject to testify what he may knew of the matters in issue ; 
and every man is bound to make the discovery, unless specially 
exempted and protected by law,”^^2) 

. Willes, J., in Ex parte Fernandez, makes the following 
remarks: — Every person in the kingdom, except the sovereign, 
may he called upon and is bound to give evidence, to the best of 
his knowledge upon any question of fact material and relevant to 
an issue tried in any of the Queen’s Courts, unless he can show 
some exception in his favor.” 

Chief Justice Tilghman, said in Baird v. Cochnm, 
From the nature of society, it would seem that every man is 
bound to declare the truth when called upon in a Court of 
Justice. . . . The general welfare will be best promoted by 

considering the disclosure of truth as a debt which every man owes 
his neighbour, which he is bound to pay when called on, and 
which in his turn he is entitled to receive,” 

Perkins, J., in the case of Israel v. State : (^^^1 It is as much 
the duty and interest of every citizen to aid in prosecuting crime as 
it is to aid in subduing any domestic or foreign enemy ; and it is 
equally the interest and duty of every citizen to aid in furnishing 
to all, high and low, rich and poor, every facility for a fair and 
impartial trial when accused ; for none is exempt from liability to 
accusation and trial.” , 


(11) 1742, Bill foi: Indemnifyiag evidence, Gobett's Patiiamentary History, XII, 
675, 693 (the debate being upon a bill to pardon in advance snch witnesses as should 
eriminate themselves in, testifying to the frauds of Sir Robert Walpole, Earl of Oxford), 

(12) Smith, M.B. in Buihr v, Moore, McNally, Evidence, 258 ; Wigmore on Evi- 
dence, Tql# p. 2906. , ' ■ 

(IS) ^ J. 

(14) 4S.'an«BrW<400).,. " / 

(15) 8 Indi 467 (Atnerioaia).' / ' , * v..-: * - 
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Justice Smith in the case of v. State^ observes: — “In 

CO just sense can the requisition upon a citizen of his attendance 
upon Court to testify as a witness be considered as the taking of 
private property for public use, within the meaning of the constitu- 
tion. The object of that provision in the fundamental law was to 
protect the citizen from the grasping demands of Grovernmenfc, not 
to absolve him from any of those various personal duties which 
every good citizen owes to his country, such as the performance of 
military duty, obedience to the call of the proper authority for his 
personal service in suppressing a riot, the apprehension of a felon, 
affording assistance to officers in making arrests when resisted, and 
the like. There are very many instances, in which the citizen is 
required to perform personal service or render aid to his Govern- 
ment, without other compensation than that of his participation 
in the general good and his enjoyment of the general security and 
advantage which result from common acquiescence in such obliga- 
tions on the part of all the citizens alike and which is essential to 
the existence and safety of society/’(i7) 

In Bennett v. Walker, Justice Carton says : — “ This duty to 
assist others who stand in need of our assistance for the 
maintenance of their rights necessarily flows from the relations we 
bear each other as members of the same community, we 
being mutually dependent upon each other for security and 

protection/'(i8) 

“ Ever since the Statute of Elizabeth in England (and brfore 
that time it does not appear what the practice was),U^) the 
indemnity to which the witness is entitled has been required, at least 

(16) 1 Wis. 209 (233). 

(17) Me. Jecemy Bentham in his draft for a Judioiai Establishment, in dealing' 

with this subject says What then? Are men of the first rank and consideration, 
are men high in office, men whose time is not less valuable to the public than to them- 
selves,— are such men to be forced to quit their business, their functions, and what is 
more than all, their pleasure, at the beck of every idle or malicious adversary, to danoa 
attendance upon every petty cause ? Yes, as far as it is necessary, they and everybody ! 
What if, instead of parties, they were witnesses ? Upon business of other people’s, 
everybody is obliged to attend, and nobody complains of it. Were the Prince of Wales* 
the Archbishop of Canterbury, and the Lord High Chancellor, to be passing by in the 
same ooaoh while a chimney-sweeper and a barrow* woman were in dispute about a 
halfpenny worth of apples, and the chimney-sweeper or the barrow-woman ware to 
think proper to call upon them for their, evidence, could they refuse it ? Ho, most 
oertainlyi” See .B 0 ntham*s Works, Brownings* Edition, Yol. ^ ^ 

(18) 23 III. v- 

(19) Wigmore on Evidence, Yoi. Ill, S, 2201, p, 2080. 


Eight of 
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and in civil causes, to be tendered to him in advance, at the time of 
serving the subpoena ;W in lack of this, the •witness is not 
compellable to attend. 

A witness who is too poor to pay his expenses should be exone- 
rated from a charge of contemptl^i) for non-attendance, when such 
expenses are not tendered beforehand. 

A tender at the trial could not cure the lack of a prior 
tender. (22) But the witness may^ waive the tender of the entire 

amount by accepting less.W 

The taxing officers will be justified, (2^) under special circum- 
stances, in allowing costs for the attendance of witnesses who have 
not been subpoenaed, or for the detention of witnesses beyond the 


(20) 1662, Sfc. 5, Eliz,, c. 9, S. 12. Undec the Act of Parliament of the reign of 
Elizabeth (5 E., 0 . 9, 8. 12) if any person, upon whom any process of subpoena out of a 
Court of Record shall be served, ** and having tendered to him, according to his 
countenance or calling, such reasonable sum for his costs and charges, as, having regard 
to the distance of the places, is necessary to be allowed”, shall, without lawful cause, 
neglect to appear, he shall forfeit IQl and yield such further recompense to the party 
aggrieved, as the Judge in his discretion shall award. The question as to what 
constitutes the ^treasonable costs and cliarge$^\oi a witness under this statute was, in 
former times, left very much to the discretion of the taxing officers. It is now largely 
set at rest by the formal adoption of scales of remuneration. (Sea Taylor on Evidence, 
2nd volume, lOth Edition, 1906, S. 1246,)“ This .condition was never imposed upon 
the prosecution in criminal oases, But whether it was equally dispensed with in favour 
of the accused in criminal oases was never settled at common law. So far as early 
precedent was oonoerued, the Statute of Elizabeth was passed more than a century 
before the accused obtained the right to compulsory process for his witnesses. Yet 
before this became his right, and while it was being permitted as a favour, the early 
practice seems to have applied to him the rule for parties to civil causes. In later 
times, the tradition became uncertain, and judicial opinion left the matter in doubt. 
Finally, by Statute in most of the American states, the wise step was taken of declaring 
both parties in criminal causes exempt from a tender in advance.” (See Wigmore on 
Evidence, Vol. Ill, S. 2190, p. 2981). In England there are also scales of allowances to 
witnesses in criminal oases at quarter sessions or assizes. (Arohiboid Criminal Prao,, 
pp. 226'233). The scale of remuneration in Courts for the trial of either parliamentary 
or municipal petitions is by statute (31 & 32 V., 0 . 126. 8. 34, amended by 42 and 43 V,, 
0 , 75 and 46 & 47 V., 0 . 51 ; continued till 31st December, 1906 by 4 Ed. 7 0 . 29) the 
same as in the High Court. ' In the County Court witnesses are somewhat less liberally 
remunerated than in the Royal Courts of Justice. (O.G.R. of 1903, Ord. LIII, rr; 37*44 
and schedule in Part 4 of Appendix thereto.) 

(21) Phillips* Evidence, 1, 13 j 1886, People v. Davis, 15 Wend, 602. 

(22) iowles V. Johnson, 1 W. BI. 16. 

(28) QoodiBin v. West, Geo. Oar. S22 (S40). 

(24) Bee D. oj Beaufort r. Ld. Ashtmnham, 1863, 32 L,J, O.P. 97 ; Chwrton v. 
Trewen, 1867, 36 LJ. Oh. 660, 
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actual period of the trial, or for semces rendered by skilled witnesses, 
who either prior to the trial have been employed under the 
direction of the Court, 126) or at the trial have been retained to 
watch the testimony of other witnesses. (26) 

Professor Wigmore in his great work on evidence in examining 
the principle underlying the above rule as to the right of the above 
witness to be tendered his expenses before being examined in a 
Court of law, says: — “The truth is that the whole doctrine of 
requiring a tender in advance is a questionable one. Its defect is, 
in the first place, that it tends to create the false impression (27) 
that the witness* duty runs to the parties and not to the community, 
and that he is rendering his services for money to the party that 
desires them. It tends to intensify the wholesome partisan spirit 
of witnesses and to put them in the position of paid retainers. It 
lowers the moral level of litigation. Its fault is, furthermore, that 
it places an unequal burden upon litigants, according as they are 
more or less able in advance to furnish the money for witness’ fees. 

If a poor man in a criminal cause is entitled, without advances, to 
the testimony of those who can vindicate him, he is equally entit- 
led to it in a civil cause to defend him from injustice or to aid ihe 
enforcement of his right; any distinction in this respect between 
civil and criminal causes is a false one. Moreover, the question is 
not whether the parties in civil causes should ultimately bear the 
expenses of their litigation, and whether litigation should be abso- 
lutely free ; that is a different problem ; here we ask only whether 
payment in advance is necessary ; there are other ways of securing 
the parties* liability for costs. Nor is it the question whether 
parties shall be licened to cause inconvenience to their neighbours 
by summoning promiscuously a horde of unnecessary witnesses, 
without risk or hindrance ; that abuse can be guarded against by 
penalties for parties who are found by the Court to have summoned 
witnesses with wanton superfluity ; and in many jurisdictions 
such measures are provided. Not is it a question whether the burden 
of advancing the expenses, shall be thrown by the party upon the 
witness himself ; that burden is not considered by the law as a 
hardship in criminal cases ; nor would it extend to more than the 
expense of travelling to the place of trial, and even this amount 


(26) 'Bohb Vt Oomor, 1874, Ir. K. 9 Il«^373. 

(26) V. Dote, 1872, lx*. B, 7 Bq. 92. . . 

(27) Wigmore on Byidetoe, YpL III, S. 2192, pp, 2983, 2984, 
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could then be reimbursed on arrival ; moreove^^ the witness* actual 
inability to advance his own expenses is a sufficient excuse in con- 
tempt proceedings, for his non-attendance. The real question is 
simply whether parties who can ill afford the expense shall be put 
at a relative disadvantage to their opponents who by the mere 
possession of money are enabled to prepare more freely and effec- 
tually for the proof of their cause; and in this aspect therequire- 
ment of tender is a plain injustice. For these two chief reasons 
it should be abolished, as an anamoly in the law and a detriment 
to justice, surviving by mere force of tradition.** (28) 

The amount of the expenses required by the English Statute 
of Elizabeth to be tendered was to be merely “ reasonable **; (29) and 
the Judges of England set their faces,, from the beginning against 
any attempt to deduce fixed rules, by nice calculation, for apply- 
ing this principle ;(30) There are now definite scale of fees fixed by 
rules in force in England. (31) The Indian law also contains fixed 
rules as to the amount to be paid in each particular cases, whether 
the witness is required in a civil case or a criminal case.(32) 

It would generally be seen that in all cases the charges are 
such as to include three general items, ^namely, the cost of coming 
to Court, the cost of returning home, and the cost of sojourning at 
the place of trial during the time required for attendance. (33) 

(28) TFesj; V. 1 Wis. 209, 233 ; 1856^ v. State, 8 M. 467; 1877, 

Biichman v. State, 59 id. 1, 14 (but distinguishing the case of an expert, Wigmore on 
Evidence, VoJ. Ill, 8. 2203). 

(29) Wigmore on Evidence, Vol. Ill, S, 2201, note 2. 

(30) Wigmore on Evidence, Vol. Ill, S. 2*203, p. 2984. The following from 1684, 
Braddon’a Trial, 9 How. St. 1127, 1167 may be noted ; Witness for defendant ; “ My 
Lord, I shall not give any evidence till I have my charges E.G. J. Jewries “ Braddon, 
if you will have your witnesses swear, you must pay them their charges,” Defendant : 
“ My Lord, I am ready to pay it, I never refused ; but what shall I give him ? ” L G.J.: 

Nay, I am not to make bargains between you ; agree as you can.” 1741, Chapman 
V, Poinion, 2 gtra, 1122, cited in Wigmore on Evidence, Vol. Ill, p. 2984, 

(31) See Note (20), supra, 

(32) For these rules see S. 9, pp, 387—412, supra. The rules are mostly framed 
by the several Local Governments and the High Courts, Chief Courts and Courts of the 
Judicial Commissioners, For scale of process- fees in criminal oasesi see pp. 309—406 
note, supra. 

(33) In English law within these items, no lurthor detailed rates or rules were 
promulgated ; except that, under the statute, , the reckoning of all three would vary 
according to the witness’s “countenance or calling,” — a distinction proper enough 
where the separation of ranks of life was so jloar and fixed. WahefieWs case, Lee oas, t. 
Hardwioke 313. The Indian rules also regard to status of the person summoned to give 
evidence in the matter of fixing the charges to be tendered to him. See pp, 399 —406, 
supra. 
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In the United States the Policy of varying the amount of 
expenses to be tendered according to the witness’s countenance and 
calling has been abandoned, — partly because the theory of social 
democracy could hardly abide a legal discrimination based on social 
distinctions, but partly also, it may be presumed, because a lack of 
fixity in charges tends not only to create uncertainty and dispute as 
to the witness’ obligation, but also to induce undue exactions by 
witnesses and undue pecuniary payments by parties under cover of 
the required expenses. By statute, therefore, in the United States 
of America, the rates to be paid for attendance and for travel are 
now generally prescribed. Wha't has thus been lost in depriving 
witnesses occasionally of adequate compensation for expenses of 
maintenance has probably been more than made up by the removal 
of the greater disadvanges above mentioned. The three general 
items, however, of travel to and fro and maintenance at the place 
of trial are almost universally preserved in these statutes. ”(35) 

The whole of the necessary expenses, as well of their going to 
the place of trial, as of their return from it, and also during their 
necessary stay there, ought to be tendered to them at the time of 
serving the subpoena.l36j 

The tender must cover “ sufficient for his snbsistance during 
his probable stay there. ”(37) Expenses of return ought also to be 

inciuded.(38) 

Professor Wigmore in his great work on the Law of Evidence What is the 
considers this question in some detail He first propounds the 
question and then gives the answer. He says : — May an 
additional, but reasonable, charge, proportionate to the value 
of time spent and skill exercised, be demanded, as a condition 
precedent to attendance, by an expert witness, that is, by one who 
is called to testify, not merely to the facts of his simple observation 
by eye and ear, but to an opinion, drawing from the facts such 
inferences as are receivable only from persons specially qualified by 


(34) This praoiiica of making a dif erenoe in the amount to be tendered according to 
the calling and status of the witness is however retained in the Indian law. See 
pp. 399—4.06, supra. 

(35) Wigmore on Evidence, Vol, III, pp, 2984, 2985. For the witness’ action 

against the party to recover his expenses, see jPell v, Dchuhmy, 5 Exoh. 955 ; Bliss v. 
Brainardf 4,2 N.H, 255. ,, , , « , 

(86) Fuller. V. Prentice^ I H,B1. 49/, v • , 

(37) Borne v. Smith, 6 Taunt, 9, / , , . . . 
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experience or study ? This question, it is to be noted, is not whether 
such witnesses should ultimately be paid larger compensation for 
their attendance ; but whether, as a matter of right and privilege, 
they are not liable to compulsory process unless such compensation is 
tendered beforehand. The regulation of the amount of the charges 
is a large question, involving various considerations, not here to be 
examined ; but the specific question whether the expert witness has 
any greater privilege than the ordinary witness may be determined 
independently of the policy of the other measure. At first sight, 
it might be supposed that the exaction of the valuable special 
services of an . expert, without other than the ordinary witness’ 
pittance, was a hardship which ought not to be imposed : Thus 
Maule, J. said in the case of Webb v. Page i There is a 
distinction between the case of a man who sees a fact and is called 
to prove it in a Court of Justice, and that of a man who is selected 
by a party to give his opinion on a matter with which he is 
peculiarly conversant from the nature of his employment in life. 
The former is bound as a matter of public duty to speak to a fact 
which happens to have fallen within his knowledge ; without such 
testimony the Courts of justice must be stopped. The latter is 
under no such obligation.” 

To the same effect are the observations of Worden, J. in the 
American case of Biichman v. “ The position of a 

medical witness testifying as an expert is much more like that of a 
lawyer than that of an ordinary witness testifying to facts. The 
purpose of his service is not to prove facts in the cause, but to aid 


(39) 1 0, & K. 23. Aocordiog to the praotioe of Courts in England, “An expert witness 
called to depose to a matter of opinion is, and has always been, entitled to payment for 
his services ; and the amount of his remuneration depends upon the special contract 
between himself and the person on whose behalf he is called,” Webbv* Page^ 1843, 
1 Oar. & K. 23. 

In the High Court in England, a rule now provides that, “as to evidence, such just 
and reasonable charges and expenses as appear to have been properly incurred in pro- 
curing evidence, and the attendance, of witnesses, are to be allowed.” Under this rule^ 
a Taxing Officer may, in his discretion, allow to scientific witnesses for their attendance 
larger sums than can be awarded to ordinary witnesses under the general scale of 
allowances. Moreover, the term “ procuring evidence^” in the English Statute includes 
ail preliminary costs incurred in qualifying witnesses to give evidence at the trial.” 
B.S.C. 1883, 0. liXY, r, 27, sub-S. 9 ; NoUn v. Oopeman^ 1873, L, B. 8 Q.B. 84 ; 
May V. Selby^ 1842, 11 JQ. J. 0. P. 223 ; Murphy v. NolaUt 1873, Ir, B. 7 Eq. 498 ; 
Turnbull v. Janson, 1878, 3 O.P.D. 264 ; MacMey v. Chillingworth^ 1877, 2 C. P, D. 
273 ; Turnbull v. Jansont 187S, 3 O.P,D. 264. 

(40) 69 Ind, 1, IB (Ampioan). 
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the Court or jury' in arriving at a proper conclusion from facts 
otherwise proved. ... If physicians and surgeons can be com- 
pelled to render professional services by giving their opinions on the 
trial of criminal cases without compensation, then an eminent 
physician or surgeon may be compelled to go to any part of the State 
at any and all times to render such service, without other compensa- 
tion than such as he may re cover as ordinary witness-fees.” But 
this argument is specious only. The grounds upon which it may be 
concluded that no different privilege should be established for expert 
witnessess than for others, may be summarized as follows ; — (1) The 
expert is not asked to render professional services as a physician 
or chemist or engineer ; he is asked merely, as other witnesses are, 
to testify what he knows or believes. (2) The hardship upon the 
professional man who loses his day’s fees of fifty or one hundred or 
more dollars is no greater, relatively, than upon the storekeeper 
or the mechanic who loses his day’s earnings of two dollars or 
ten dollars ; each loses his all for the day ; moreover, though the 
recoupment of the witness-fee of one or two dollars is relatively 
greater for the mechanic, yet his risk of losing continued employ- 
ment by enforced absence is greater than for the professional 
man, and more than equalizes ,the hardship to him. (3) It is 
only by accident, and not by premeditation or deliberate resolve 
with reference to the litigation, that either has become desirable as 
a source of evidence; neither the expert in blood stains nor the by- 
stander at a murder has expressly put himself in the way of 
qualifying as a witness, so that no claim based on a special dedica- 
tion of services for the case can be predicated of one rather than of 
the other. (4) The practical difficulty of discriminating between 
various kinds of experts and their earnings, and between that 
testimony which they give as such and that which they give as 
ordinary observers, would be serious, and would introduce confusion 
and quibbling into the law. (5) Binally, so far as concerns the 
policy of doing whatever should attract and not deter desirable 
witnesses, it would seem that no special favour need be shown to 
expert witnesses. No one will ever refrain from entering a profes- 
sional calling because of the fear of having to spend his time 
gratuitously at trials ; and yet an ordinary person is often deterred 
from observing (or disclosing his observation) of a street accident or 
the like, s because of the apprehension of being summoned as a 
witness ; so that the latter sort, if either, should be the one to be 
encouraged by special coropensation.” These reasons, in pue or 
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another form, have been expounded in the following judicial 
utterances.(^i) ^ 

Thus Tindal, C.J., said in the case of Lonergan y. Assurance 
There is no reason for assuming that the time of medical 
men and attornej’s is more valuable than that of others whose live- 
lihood depends on their own exertions” ; Park, J., said in the same 
case ^^Tirne to a poor man is of as much importance as to an 
attorney.” To the same effect are the observations of Manning, J,, 
in Ex parte Dement ‘‘it is not intimated by any of them (the 
precedents) that a physician, when testifying, is to be considered as 
exercising his kill and learning in the healing art, which is his 
high vocation ; or that a counsellor-at-law, in the same situation, is 
exerting his talents and acquirements in professionally investigating 
and upholding the rights of a client. If this were so, each one 
should be paid for his testimony as a witness, as he is paid by 
clients or patients, according to the importance of the case and his 
own established reputation for ability and skill. But in truth he 
is not really employed or retained by any person ; and the evidence 
he is required to give should not be given with the intent to take 
the part of either contestant in the suit, but with a strict regard to 
the truth; in order to aid the Court to pronounce a correct judgment. 
Perhaps the attitude of one testifying as an expert, of a matter in 
respect to which he is made conversant or skilled by his ordinary 
employment, is not so different as is supposed from that of another 
who testifies to acts or things done by or between the parties to a 
cause. It generally happens, that, after all the direct facts of a 
transaction are brought before a Court, a knowledge of other facts, 
not part of the dealing or affair between the litigants, is necessary 
to a proper understanding and decision thereupon. For instance 
(in proving the value of a commodity sold or the foreign law appli- 
cable or the usage of trade in interpretation).,. in all these instances, 
persons who may be wholly unacquainted with the parties to a 
cause, and know nothing of the transactions between them, may be 
required to come from their offices and the care of their own 
important affairs into Court to testify for the benefit of strangers, 
in regard to matters in which they have themselves become con- 
versant only by attending to their , own " business. And why are^ 


(41) WigmoM on Evidenos, Wol, llh B- 2203, 2985, 

(my 1 Bing. 729 (731). ■ 
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they required to do so ? Because they know things important to 
the right determination of a controversy pending. . . . For in 

fact they are all witnesses at last. And the same principle which 
justifies the bringing of the mechanic from his workshop, the 
merchant from his storehouses, the broker from change, or the 
lawyer from his engagements, to testify in regard to some 
matter which he has learned in the exercise of his art or 
profession, authorizes the summoning of a physician, or surgeon, 
or skilled apothecary, to testify of a like matter, when relevant 
to a cause pending for determination in a judicial tribunal. He 
would be deposing only to things which he had learned in the 
course of his occupation or profession, or of the preparation for it, 
and the disclosure of which to the Court would conduce to a correct 
understanding of a cause before it. His testimony would concern 
the administration of justice ; and of him, as of other witnesses, it 
could be justly ‘ claimed by the public as a tax paid by him to that 
system of laws which protect his rights as well as others. ’ . . . 

It is therefore of vital public interest that the tribunals which pro- 
nounce these judgments shall have power to coerce the production of 
any relevant evidence, existing within the sphere of their jurisdiction, 
requisite to prevent them from falling into error. ” Similarly 
Bissell, J., observed in Board v. Lee “ It is apparently nothing 
but a question of relative value ; and it frequently happens that the 
loss of time is a less serious one to the professional witness than to 
the person engaged in the more active business walks of life. 

The following observations of Magruder, J., in Dixon v. 
People, liiS) may also be noted : — “ The grounds upon which the 
right to such extra compensation on the part of expert witnesses 
has been sustained have generally been three in number : (1) The 
first ground is that the time of the expert witness is more valuable 
than the time of ordinary men, and that, by attendance, at Court 
to give his testimony, such a witness meets with a loss of 
time. . . . Loss of time, as a ground for claiming extra com - 

pensation for services as a. witness, applies as well to all ordinary 
witnesses as to expert witnesses. It is conceded that when any 
witness, whether he is an expert witness or not, is acquainted with 
any facts which bear upon the matterjn controversy in a litigation, 
he is obliged to testify ; and a distiriction is drawn between the testi- 

(i4) 3 Oolo. App. 177 USO) i 82 Pao. 841, 

(45) Wigmoraon Bvidanaa, Vol. UI, S. 2203, pp. 2986, 2987. 

(46) 168 111. 179 : 48 N.E. 108. 
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niony of an expert witness who is acquainted with the facts about 
which he testifies, and an expert witness who is called upon to give 
his opinion, in reply to a hypothetical question, without any know- 
ledge of facts. Manifestly, the witness who goes to Court and testifies 
as to the facts of which he knows is subjected to a loss of his time 
as much as a witness who goes there to testify as an expert upon 
a mere matter of opinion. (2) The second ground upon which the 
claim for such extra compensation is based is that the skill and 
accumulated knowledge of the expert are his property, and that 
a man’s property should not be taken without 'just compensation 
. . . There is no infringement here of a property right. It may 

be conceded that in a certain sense the knowledge of the physician, 
acquired by special study, is property ; but the question here is, not 
so much whether certain knowledge is property, as whether the 
requirement that he shall answer a hypothetical question is a 
taking of his property. Where he is required to make an appli- 
cation of his knowledge to a particular case, so as to secure 
a particular result, — such as, for instance, the curing of a disease 
or the healing of a wound, — then he would undoubtedly be entitled 
to compensation, k physician or surgeon cannot be punished for 
a contempt for refusing to make a post mortem examination unless 
paid therefor ; nor can he he required to prepare himself in 
advance for testifying in Court, by making an examination, or 
performing an operation, or resorting to a certain amount of study, 
without being paid therefor. But when he is required to answer 
a hypothetical question, which involves a special knowledge pecu- 
liar to his calling, he is merely required to do what every good 
citizen is required to do in behalf of public peace and public order 
. . . (3) If the precedent is once established that expert witnesses 

must be paid a reasonable compensation for their testimony, then it 
will not be long before such testimony will be offered to the highest 
oidder. The temptation will be to give opinions in favour of that 
party to the suit who will pay the highest price. The testimony 
of expert witnesses will thus become partisan and one-sided. The 
theory upon which such witnesses are required to testify in cases 
like this is that they are amici curies, and that, testifying under the 
sanction of an oath, they do so, not with intent to take the part 
of either contestant in the suit, but with a view to arriving at the 
truth of the matter, and for the purpose of aiding the Court to 
pronounce a correct judgment. . .. . Moreover, if a physican is 
to be allowed extra compensation as an expert witness, then men . 


X.] COSfS IN SPNCiAIi CASES. 749 

pursuing other occupations which require special experience will 
have the same right to demand extra fees. A banker will claim that 
he has earned extra compensation, a merchant will make the same 
claim, and so with men engaged in other branches of business. It 
will be easy to say in such cases that the testi money called for is the 
result of special knowledge and acquired skill, and therefore should 
be paid for. Almost every law suit involves testimoney which is in 
the nature of opinion, in addition to testimony which speaks of the 
mere facts within the knowledge of the witness. For instance, A 
sells B a certain quantity of wheat, and delivers the same, and 
sues for the price of the wheat. One witness testifies as to the 
contract, which he heard the parties make. Another testifies to 
the delivery of the wheat, which he saw delivered. These witnesses 
testify to actual facts heard and seen. But still another 
witness, who may know nothing about the facts, may yet be 
required to state the value of the wheat at the time of the con- 
tract, or at the time of the delivery ; and he may be required 
to testify from his knowledge of the market prices of wheat, 
as given in the market quotaions. Such a witness, how- 
ever, as to the value, and as to market prices, is not regarded as 
an expert witness who is entitled to extra compensation. . . 
(4) It can make no difierence whether the suit in which the witness 
is called upon to testify is a suit between private parties, 
or is a suit between the State and an alleged criminal. In 
either case the object is to promote public justice, and to 
aid the due administration of justice. It is just as important 
to the peace and good order of society that private controversies 
should be settled upon correct proofs, and in accordance with 
truthful testimoney, as that criminals who violate the laws of the 
State should be punished. It is the duty of the ordinary witness 
and of the expert witness to testify as to facts within his knowledge 
which bear upon the decision of controversies in the Courts. Such 
duty devolves upon him as a citizen ; and in view of the protection 
which he receives from the laws of the country, in the matter of 
his personal liberty, and in the matter of the protection of his 
property, this duty devolves as much upon a physician who is 
required to testify as an expert witness in answer to hypothetical 
questions as it does upon the ordinary witness testifying to facts 
within his own knowledge. 

(4:7) Wigmore on Kvidenoe, Vol, S, 2203, 2987, 2988. 
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It has therefore been generally held that an expert witness is 
not entitled to demand additional compensation, other than the 
ordinary witness-fees, before attending to testimony on the stand. 

But from this result certain other questions are to be distin- 
guished. (1) Special services other than attendence to give 
testimony on a trial are not within the duty of any witness ; hence, 
a professional man is entitled to demand special compensation, for 
such services as a chemical analysis, da post mortem examination, dr 
any work necessary to qualify expressly to furnish testimony.(^-) 
(2) The rate of charge which may be made for a professional man, 
not as a privilege or condition precedent, but as the measure of the 
fee due him after testifying — ix., the ordinary question 6f the 
amount of costs taxable to the party liable or claimable by the 
witness — depends usually upon the statutes prescribing the rate of 
compensation for witnesses. 

“In the High Court, if a foreign witness, not accessible by 
subpoena, whose evidence is material in the cause, refused to leaye 
his home unless remunerated for his trouble, the compensation paid 
to him, if reasonable in amount, will generally be allowed and 
taxed against the losing party. ”(5^1 

Where the captain of a ship has been detained for a long 

time in England in order to give evidence on a trial, a large sum, 

other sea far. such as ilOO in all, mav be allowed for his detention.* ^51) 
icg people. 

“ In the English County Courts, special provision is made for 
an allowance to sea-faring men, &c., detained on shore. 

Tender to If the witness be a married woman, the tender should be to 

womam rather than to her husband. (S3) 

Tender when If a person be subpoenaed by both parties, before giving 
witness " ^ 

subpoenaed evidence he is entitled to be paid by the party actually calling him 

by both 

::::part!es.": ' ■' '■ — 

(4S) VTigmore on Evidonoe, Vol, III, S. 2203, p. 2988. 

(49) See Wigniors on Evidence, VoL III, S. 2203, p. 2989 ; Ez vart& Dmmnt, 53 
Ala. 389 (397) ; Clark Go,, 60 Ark. 201 (207) ; 29 S. W. 459. 

(50) Lonergan v. Boy, Ex. Ass. 1831 ; 7 Bing. 725; Tremain v, Barrett, (1^15) 
6 Taunt. 88. 

(61) Stmmxl v. Steele, (1842) Xl LJ.G.P. 156; Mount v. Larkins, (1832) 
8 Bing. 108. 

(62) G.O.R. 1903, Ord. LHI., r, 32. 

(53) Goodwin v. West, (1637), aa reported Oro. Oar. 622 ; W. 3on. 430. 


Tender to 

foreign 

witness. 


Tender to 
captain of 
ship and 
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all the expenses to which he will be liable, after exhausting what he 
may have received from the opposite side.ts^J 

Under very special circumstances, on taxation of costs, sub- Tenciec to 
sistence money may be allowed to a person who is a neccesary TneLIsaiy* 

witness in his own cause.(S5) witness in his 

own case. 

“ The reasonable expenses of a witness ought to be tendered 
him at the time when he is krved with the subpoena,*®^) or, atflered. 
least, a reasonable time before the trial slot) and even though he 
actually appears, he cannot be attached for declining to give evidence, 
unless these charges are paid or tendered. (5S) These expenses now 
include a reasonable remuneration for loss of time. (59) He has, 
however, no right to refuse to he examined on the ground that the 
expenses incurred by him on former attendances have not been 

paid.”(60) 

“ The law is not very clear as to the right of a witness who Kight of suit 
has attended a trial in a civil cause in obedience to a subpoena to]’^' witness 

^ for recovery 

recover in an action for his expenses and the loss of time. It was of expenses. , 

formerly considered’that expenses only conld be recovered, and these 

only if either an express contract had been made, or if a contract 

to pay may be inferred from the fact of attendance at the trial<S2) 

Eemnneration for loss of time was considered not to be recoverable 

on the gronnd that a witness was bound to attend upon the subpoena 

and that there was therefore no consideraticn for any promise to pay 

remuneration. The effect, hoivever, of the Common Law Pro» 

cedure Act, 1852, and the directions of the Judges thereunder as to 

the scale of allowances to witnesses, and of the present Eules of the 

Supreme Court, i>s to recognise the right of witnesses, in certain 


(54) Allen v. Yoxall, (1844) 1 0. & Kir. 315 (Eolfe, B.) ; Bettekp v. McLeod, 

(1837) 6 L J.O.P. 111. , , ^ ■ 

(55) Dotvdellv, Austral Boy. Mail Co., (1864) 23 LJ.Q.B. 369, Bee Howes v. 
Barber, (1852) 21 L.J.Q.B. 254 ; Calvert v. Bdnde Bail Co., (1865) IS O.B. (N,S.) 306. 

(56) Fuller v. Prentice, (1788) 1 H. BI. 49. 

(57) Home v, Bmiih, (1815) 6 Q^aunt* 9. 

(58) Bowles v. Johnson, (1748) 1 W.BI. 36 ; Newton v, Harland, (1840) 1 M. ^ Gr. 
956 ; Brocas v* Lloyd, (1857) 23 Beav. 129. 

(59) Working Men^s Mutual Boo,, In fo, (1882) 21 Ob. I). 831. 

(60) Gaunt v. Johnson, (1848) 6 Beav, 561, 

(61) Ealkt V* Meats, (1810) 13 Mmi iB'imodwm i.West, (1637) Ouo. Car, 522. 

(62) Peiiv. Daa6e«j;, U860) 20I<.?, Bx;A4.: - 

(63) V, fecParo, (1820) 1 8. * B. MS, : ; 
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cases, to remuneration for loss of time; and in several cases(64) 
professional men have been held entitled to recover by action the 
remuneration provided for by the scale. It is submitted therefore 
that under the present law a witness subpoenaed in a civil cause 
may recover from the person on whose behalf he was subpoenaed, 
not only his bare expenses, but such remuneration as is provided 
for by the scale. No action lies by the witness against the solicitor 
who subpoenaed him, unless the solicitor has made himself perso- 
nally liable by express contract.” (65) 

(ii) inaiaii A witness who attends the Court on a subpoena is entitled to 
demand at any time his reasonable expenses of such attendance 


Waiverby 
wifcaesB of 
tender of 
expenses. 


Eecovery, of 
money paid 
to witness 
when the 
same hm 
not been 
expended, 

Teadec of 
expenses in 
odminai 
oases— 
English Law. 


from the party issuing the subpoena, even though he only gives 
evidence as a witness for the other party.(66) 

“ A witness may waive his right to demand the payment of his 
expenses, and if he does so, either directly, by agreeing to take a 
less sum than that to which he is entitled ;(6T) or indirectly, by 
accompanying the parties to the place of trial without previously 
making any claim,(68) he will be liable to all the consequences of 
disobedience, should be subsequently refuse to appear as a 
witness.”(69) 

“ Conduct-money received by a witness with a subpoena, may 
be recovered back by the party who paid it, as money had and 
received, where the attendance of the witness has become unneces- 
sary, and no expenses have been incurred under the writ. ”(70) 

“ In criminal oases 'it is not in general necessary that there 
should he any tender of fees, either on the part of the Crown or of 
a prisoner, to compel the attendance of the respective witnesses.” (7i) 
An exception exists, however, in favour of witnesses, who, 
living in one distinct part of the United Kingdom, are required to 
obey subpoenas directing their attendance in another ; for these are 


(61) Sale V. Bates, (1858) El. Bl. & El. 575 ; Ohamberlaifi v, bioneham, (1889) 
21 Q.B.D. 113. 

(65) Babins v. Bridge, (1837) 3 M. & W. 111. 

(66) Bee In re Bullock, 28 B. 647 = 6 Bom. L.R. 1025. 

(67) Betteley v. HBLeod, (1837) 6 L.3.C.P. 111. 

(68) Neviton v. Sarland, (1840) I M. & Sr, 956, 

(69) Goodwin v. West, (1687) Cro. Oar. 522. 

(70) Maptin v. Andrews, (1866) 26 HJ.Q.B. 39. 

(71) Poll V. Dauieny, (1850) 20 44 ; v. Cousem, (1850) 3 Russ. C. M. 

699 ; B. V. Qooke, (1824) 1 0. & P. 822, 
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not liable to punishment for disobedience of the process, unless, at 
the time of service, a reasonable and sufficient sum of money, to 
defray their expenses in coming, attending, and returning, has been 
tendered to them. ”(72) . 

“ In criminal cases the right to costs rests in every case on 
statute. There is no general provision enabling a Court to award 
costs in favour of prosecutor or defendant in a prosecution for an 
indictable offence. In order to encourage the due prosecution of 
offenders, criminal courts have power to grant to those prosecutors 
and witnesses for the Crown who attend on recognisance (73) or 
subpcena,(7i) such costs as will reimburse them for the expenses 
they have incurred, or shall incur, (75) in all cases of felony, (76) save 
one or two.”(77) 

Where a witness, in consequence of being taken ill during his 
attendanoe at the trial, was put to some extra charges, these have 
been awarded to him.(78) 

Expenses may also be allowed to the prosecutor and his wit- 
nesses,* 79 ) though the accused, who had not been apprehended, and 
was under no recognisance, did not appear to take his trial. (3°) 

“ By the Common law, alike in England and in America, in all 
criminal cases, the prisoner is entitled to have compulsory process 
for obtaining witnesses in his favour.(8i) England, by an Act 
known as “ Eussell G-urney’s Act,” and passed in 1867, the Court', 


(7*2) 45 Geo, 3, c, 92, S. 4. See, also, 44 & 46 Viet., c. 24, 8. 4, sub-S. 3 ; and 
44 & 46 Viot,, c, 69, Ss» 15 and 27. Although the Army Act, 1881, contains no positive 
enactment enforcing the payment of fees to a witness attending a court martial, such 
a witness cannot be punished for making default in hia attendance, unless previously 
to the trial ha was paid or tendered his reasonable espanses, 44 & 45 Viet,, o. 58, 
S. 126, sub-S, (l-a). 

(73) B, V. Paine, (1834) 7 0. & P. 136, 

(74) B. V. Sheering^ (1836) 7 0. & P. 440. 

(75) B. V. Lewis, (1867) Dears Sa B, 326; B. v. Oluderoy, (1849) 3 0. K, 205. 

176) By 7 Geo. 4, o. 64, S. 22. 

(77) See Taylor on Evidence, 2nd Vol-, lOfeh Edn,, 1906, S. 1253* 

(78) In fe Mallmn, (1832) 1 Lewin C»C. 132. 

(79) Anon, (1833) 1 Lewin 0,0. 133 (Hullook, B.). 

(80) Plannery^s case, (1832) 1 Lewin C.O* 133 ; Amn, (1833) 1 Lewin O.G, 134 

(Gurney, B,), In August, 1851, the Home Secretary in England was authorised to 
make regulations as to the amount of . costs to be allowed to prosecutors and their 
witnesses In the criminal oases above stated^)a»®id rules on this subject for observance in 
English Courts were promulgated on the February, 1868, 14 & 15 Viet,, c. 65, 
Ss* 4, 5, 6, repealing 7 Geo, 4, o. 64, S, 26, ' . , ■ ' ; ■ 

^ ^ (81) 2 Hawk. P.0,, o.‘46,;Ss^ 170, 
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before which any accused person is tried either for felony or mis- 
demeanour, may order that any of his witnesses, who shall appear, 
on recognisance, shall be paid such sum as will compensate them 
for the expenses, trouble, and loss of time they may ha^e incurred 
in attending either before the Magistrate or before the CourtJBS) 
By the saihe Act, on certain charges of misdemeanour, which 
may form the subject of vexatious indictments, the Court, in the 
event of the accused being acquitted may, under certain circum- 
stances, order his costs, and the costs of his witnesses, to be de- 
frayed by the prosecutor.(8i) A similar power also prevails with 
respect to certain other misdameanours.^i®^) 


(82) 30&3i Viot, c. 35, 8. 5. 

(8S) See Taylor on Evidence, 2nd Vol, lOfeh^Edn. (1906), S. 1260. 
184) By 80 & 31 Viet, c. 35, S. 2. 

(85) “The English Debtors Aot, 1869” (32 & 38 Viot., o, 62, S, 18). 


CHAPTEE XI. 

SEPAEATE SUIT POE COSTS. 

.Suit'foivccjstis.ol a formei! aotioB', 

General mie— 'Decision of the original CoUEt final.' 

Reason of ' the above rule. 

Su.lt for costs in case of abatement of suit. 

Suit for costa incurred in Rent and Revenue Courts, 

Suit for costs incurred in Mamlatdar’s Court. # 

Suit for coats incurred in suit to compel registration of document, 

Suit for costs incurred in execution proceedings. 

Suit for costs incurred in unsuccessfully objecting to attachment of property, when 
attachment was wrongful. 

Suit for costs incurred In claim proceedings in execution department. 

Suit for costs incurred in criminal oases. 

Suit for costs in Criminal Court. 

Suit for costs incurred under S. 145, Criminal Procedure Code. 

Suit for damages and coats caused by a civil action. 

Suit for costs of proceedings in which injunction was wrongfully obtained,. 

Suit lor costs where defendant’s conduct exposes plaintiff to injunction. 

Suit for costs of proceedings under Act XX of 1864. 

Suit for costs of enquiry into a Municipai Election petition. 

Suit for costs o! defending ’vendor’s title. 

Suit for costs betwean attorney and client. 

Suit for costs against third party. 

Suit for costs incurred by way of Stamp duty and penalty. 

Suit for costs when former action Was unnecessary and lor collateral purpose. 

Suit for costs of improperly defending suit. 

Suit for costs when plaintiff had no locus standi in former action, 

Suit for costs incurred unnecessarily cannot be recovered. 

Suit for costs of defending action where liability is undefined. 

Suit for costs incurred on account of false assertion of authority by agent. 

Suit againsi; tenant for costs of ejecting under-tenant. 

Suit for costs and damages incurred in consequence of tenant holding over. 

Suit for costa in case of warranty and re-sale. 

Suit for costs when action brought on account of plaintiff’s own wrong. 

Suit for costs of suit in cases of indemnity. 

Suit for costs advanced by plaintiff to minor defendants under order of Court. 

Suit against Hindu sons for costs decreed against their father. . . 

Suit for costs of action against two persons— Recovery by one. , 

Suit for costs and damages— Points to be proved* T ' 
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Saitioioosts It frequently happens that one person is forced to incur 
aotioa.™®* expenses in legal proceedings in consequence of a breach of contract, 
or tortious act of another. Very often provision is made for the re- 
imbursement of the party by the decree or order of the Court 
which terminates such proceedings. Apart from the costs and 
expenses thus allowed by the Court in such proceedings, it is 
often a matter of considerable nicety to know whether costs so 
incurred can be recovered as damages by way of separate suit 
against the offending party. The solution of this question would 
appear to depend upon the rules as to remoteness of the damage, (i) 

General rale “ In the first place, it is a general principle that the right to 
“‘costs must always be considered as finally settled in t|ie Court 
Conrt final, where the question is adjudicated on, to which that righv is acces- 
sory ; so that, if any costs are awarded, nothing beyond the sum 
taxed, according to the rules of the Court, can be recovered as 
damages ; or if costs were expressly withheld by an adjudication 
in the particular case, none would be recoverable by suit in any 
other Court.”(2) 

Accordingly, where A filed a suit for specific performance, to 
compel B to carry out a contract for the sale of land to him, and 
the suit was dismissed without costs according to the practice in 
Chancery, because B could not make out a good title, it was ruled 
that these costs could not be recovered as damages for breach of 
contract in an action by A against B.13) 


(1) See Mayne on Damages, 8th Ed., p, 102» On the subject-matter of this chapter 
sea Mayna on Damages, 8th Ed., pp. 102 — 125 ; sea, also, Jadeja Bamabhon v. Mehta 
Dliaramshi, 4 K.L.B. 330. As to suits for recovery of costs incurred by Government, 
see The Government of Bengal v, iShM»TMjf«iooBissii, 3 W.R. (P.0,) 31-8 M.l.A, 225. 
Where costa are incurred in prosecuting a suit but no provision is made in the decree, 
the proper course is to ask for a supply of the omission, and not to bring a separata suit 
to recover the same. By the term ‘ costs ’ is meant the whole of the expenses incurred 
by either party on account of the suit, hi re A reference by the Judge^ S.C, CourL 
Amritsart 73 P.R. 1867 (referred to in Durbar Singh v. Teeha Devee, 88 P.R, 
1868). Judge may on review extend the order and grant costs, but unless included 
in the order, piaintifi has no right to recover costs by a separate action. 2 Mad, Jur. 
376. 

(2) Hathaway v. Barrow, I 161 J Sinclair v. Eldread, 4 Taunt. 7 ; JenMns 

V. Biddulph, 4 Bingh 180 ; Grace v. Morgan, 9 , Bing. H.O. 534 ; overruling Sandbank 
?. TkomaSi 1 Stark 306 ; Doe y- Hare, 2 DowL 245 ; Bymonds v, Page, 1 0. & J. 29 ; 
Doe V. Filliter, 13 M. & W* 47 (49) ; Mayne on Damages, 8th Ed., p, 102. 

(3) Malden V. Fy son, ll 


SEPAEATB SUIT FOE COSTS. 


757 


Xij 


And similarly, where a judgment was set aside for irregularity, 
but without costs, and the plaintiff afterwards brought an action for 
seizing his goods under the judgment, he W’-as not allowed to 
recover as special damages the costs of setting it aside, 

The reason of this rule appears to be that costs are, in theory, Eeasonof thi 
supposed to be a compensation for the expenses justly and properly 
incurred in the action. Therefore, any costs incurred beyond 
those allowed must be assumed to have been unnecessary ; and 
where costs have been refused, it must be assumed that they were 
refused on account of some fault in the party to whom they were 
denied. In either case they would be too remote to be a ground 
of damage against a third person. 


(4) Loton V. DevereuXi 3 B. & Ad. 343. But iot obis purpose, it is necessary that 
there should bo m aomai adjudication against thapiaintifE’s right to costs. See Mayne 
on Damages, 8th Ed., p. 103. A having been iliegally arrested on mesne process, 
applied to the Court for his discharge. The rule v?as referred to a Judge at Chambers, 
who ordered him to be released, and would have given him the costs ol the rule, if he 
had undertaken not to bring an action. On his refusal, no order was made as to costs, 
Ha then brought an action of false imprisonment, and it was held that he was entitled 
to recover those costs as special damage. Pritchet v. Boevey, 1 C. & M, 775, See as 
to sums paid to secure release, OlarU v. WoodSt 17 L.J.M.0. 189 ; Norton v. Monohion^ 
11 Times L.E. 242. 

(5) See Chapter I, 

, (6) Mayne on Damages, Sth Ed., p. 103. Accordingly, costs were refused under 
the following circumstances : The plamtifi deposited Bailway shares with a Bank, 
which left the full control over its securities to the Manager, Ha sold the shares and 
forged the plalntiS’s namo to the transfer deed. On discovering this fraud the plaintiff 
filed a bill against the transferee and the Railway Company for a oanoeiment of the 
transfer and for the issue of new certificates. He succeeded in his suit, but he was 
refused costs, the Court being of opinion that he had conduced to the result by his own 
negiigaaoe. He then sued the Bank for these costs. The Court held that the failure 
to recover these coats, or any ascertainable or separate portion of them, could not be 
said to have followed naturally or directly as a consequence of the neglect of the 
Company. Lord Justice James seems to have put this on two grounds. Hirst, that 
although the Bank might have been negligent in the mode of keeping their securities, 
and therefore would have been liable for the costs of an action of detinue brought to 
recover them, if lost, this negligence was not the proximate cause of the plaintiff’s loss. 
The real cause was the Manager’s forgery, Suppose the bailee of a key carelessly 
allowed the key to fall into the possaBsion of a man who committed a burglary, and by 
means of that key opened a box which contained valuable property. It is scarcely 
possible to hold that the negligence of the bailee with regard to the key would be 
followed by responsibility for the loss of every article obtained by the burgler through 
the instrumentality of the key.” But, secondly, and this was of course, conclusive, he 
pointed out that one of the reasons why the plaintiff had been refused his costs in the 
equity suit was, that he himself had undohsciously helped the manager to commit the 
fraud; the coats, therefore, were not. the result, of the Bank’s negligence, but in a much 
nearer degree of his own. Bo VniUd Ber^ke Co,, L.R, 6 Oh. 212 1 40 L.J. Ch* 286. 
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Suit Icr costs 
in case of 
abatement 
of suit. 


Suit for costs 
incurred 
in Bent and 
Eevenue 
Courts, 


;s If a suit abates on the groimd that no representative of a 
deceased defendant is brought on record, there is no provision 
entitling the representatives of the deceased defendant to come to 
Court and ask for the costs of the suit.c?! In this case the Court 
expressed a doubt whether the representatives can file a separate 
suit for the costs incurred by the deceased party. 

.g Where a Court has iurisdiction and orders costs, that order is 
' final and binding. Where the Court in which proceedings have 
been formerly held was not entitled to order costs, and costs have 
been incurred, they may be made the subject of consideration as to 
damages in a subsequent suit. Where, as in the present case, the 
Eent Court in the former suits was entitled to deal with the 
question of costs, and actually dealt with it, such costs cannot be 
made the subject-matter of fresh litigation.195 

(1) Simpmhasamw Palam^appa MiidaiiaTi 22 M.L {1:59-11 ILL.H 202 = 

(8) Ibid, 

(9) Mahfam Das Ajudhiar 8 A, 452= A.W>N, U8Fi6| ' ]89 (Collo?i?e5 iu 'Kadir 

oolziii-N j jwjfl roferrad vD in Djiiu TAd 7. Jaga^inath, 15 O.P.L.B, 129; P&lmappa': 
GJicttyv, M.aimg Gs, XSOl, O.P.O.p, 4: Pahueappa Oheity v. Maung Po 

(1908) 18.) M^hmoorl, J.* said: — ^Tb.a third pAnt relates to ilie sum of Ea. 9-2 the' 
d:-bo^tsvbl'lltigd.Mbu'iA:tb0;:Eaat reasons, 

for my condluaiona, bee, raw share exists some eonfl'ct of aothoiity. In the case of 
Chmgtilva Baya Mudaii v, Tkavigatcld Ammrd, 6 M.H.O.B, 192, the Full Bancb of the 
Madras High Court laid down tba nila thiit an actlnn ikz ui a £sr.;ui Oi.uso Cciirt for 

recoTCry of costs ino'ai'rcd by tba plaintifi in euiu to rompoil r£gi?)hi'Atioii of a dccu-' 
b'laent.:,,,' The mtiio of particular ohtha. iudgmants of ScctlaEd, GJ,., 

; . and.Hollcwsy, J\,;was thatv iaasmuch as; Ilia Eagistration Aot emitted to prc^ida for 
'costs, Incurrad by,',a,parl;y in.tho ccursa ol 'obtaining reg!straliqa,':tliorcfore the, orSmary, 
Courts wara enr; Uad to dsbi wilh. such costs as orniasry campg?s„ OpfG,',ed f:o this view ■ 
is adso,sIoE of mio Oombaj'' K.gli Court m Jaiam Pimja 7, Ekoda J<jvra^ S B,H»C.E, 

A. O. 28, iu wJaieii WoEtrorp, CJ., Field that- no action lies for the rcicovary of costa 
incurred by a daiondaut in dilending himscll in a posssssory suit brought against him 
in a Mamlatdar's Court under Bombay Act Y cl 18S4. So also in Kitbir y. Mahadu, 2 

B. 360, where a mere feasonabis view w&.s adopted. It wac theio hold that an aoliion 
brought to recover costs of pcoeecdiugs held under Act XX of I8S4, Is not ixiaintainable 
when tba Court before which Each proceadings wars taken has made no erdar ai to the 
paymenii of such costs, A similar ■ view was ■ taken ■ is Pra7iska7ik:2r' BMndmnkar^vv 
Govindlal Parhh%dao, 1 .B. 467 v/hare it was ruled that no action is maintainable for 
damages oocasioiiod by a civil aation, even though brought maliciously and without 
reasonable and probable cause,, nos will it lie to recover costs awarded by a Civil Court. 
This no doabt shows seme conflict o! authority. My own view Is^ that the real prinoi- 
ple is not limiiied to damages in tort. Wherever a Oourt has jiiiisdiotioal and a civil 
suit is, brought for the recovery of costs which might have besn clealt with ia the former 
litigation, the question may be made she subjeos of a- plea its Umim upon a matter of 


XI.] 


759 


SEMBATE SUM! FOB COSTS. 


No action can he far the racoverj^ of costs incurred in the Suifc for ooat 
Mamlatdar’s Conrt in defending a claim for posse-ssion of land 
under Bombay Act V of i863.(*0J - Court^ *** 


An action lies in a Small Cape Court for the recovery of costs Suit for cosii 
incurred by the plaintiff in a suit to compel registration of 

document, ft’ J- ■ compel 

— — ^ — — ' . ' '' ; ' ' ; ; re giatration'': ; 

prcee^iH-e. S 13 c! i±e 0'?. Pro Ccd-a lays comi ih? gsaora! rule or res judicata, 

sec! ill h possible rliaf; cMb rule wosild m ■ sacla. esss ba . appHcable ■ by asalogyb i ■ 

whatever viaw may be adoptaa, tbs rcUo depsads jspoo. tb.a.caB3a' principles. Where ^ ‘ 

a Coort has jorisdiedon p.ad oidai^ oosts, ■that. Greer Is naal and' biodiisg.: ■ But where ^ y ■.' 

the fctmsi! Clciiirt is net ei^titled --o o^dar oosts, and'. costs are tE.eui-ret!, thay may, in m-'y 

opinion, be made the siibleat of '.oonsidava.iicav.aa to clBms.ges. in a subseguent suit^ In '■ 

the present ease the Sent'Gourt In the formas suits was entitles y a dasi with the quea- 

tion of costs, and dealt with iii, and l-liay cannot be' made tlrie siibjeot-matter of fresh 

Htiigatiosa. I &m t-hsmi'ors of opinion thsat the costs e'i>niiot be olaimed in this suit. 

For these reasons I concur in 'siliQ order proposed by '.he leiiraed Chisf Justice,’'’ Mahram 
Das V. Ajuihm, B A, 452 at 460 and 46i«A.W;H. a886) 189, 

(10) Jaltim Punja^j> Khodn Javra, 8 B.rlyG.B.A.G. S9 [refcL'rad to in Mnhrmn Das 
V, Aj?idMa, 8 A, 452 {461) = A.W.H. ?1S86) 1S9 ; Palnmppa Ohetli^ v. Mating Bhwe 
Ge, U. B.E» 1904, O.F,0. p. 4 ; duSliiiguiBhed in Bamlal v. Bliaguhhai, 2 Bom, L.B. 

960(96;,!).] , ■ ' - '' ‘ 

(11) Clmgulva Ea4ia Mudali y. Tlim^gaicM Ammal, 6 M.H.O.R. 192 = 6 Mad. 

Jor. 303 (referred tn in -iOr^s V. IjudJda, S A. 452 (460) = A.W.N, (1886) 189; 

PmtshauJear Shivslmihar v. Govirdhal Parhlmdas, 1 B, 467 (4G8) ; Palneappa Chetty 
V. Mmmg Blme U.B.R. I90i, G,P.O. p. 6 ; Kmnm'appa Gheily v. NgaPyi, U.B.B* 

1906, C.P.O, p. 21, Holloway, J. said qoasMon is , whethar the plaintiS can 

recover ia the Small Gauges Oorrrt the costs mourred in compelling rcgiatratioii. The 
general riije Is that costs, whsi’o adjudioable upon, are not m element in calculating 
damage;. ' Under the Seg's'hatioa Act it has savers! iimas bsan decided that costs 
oamiot be given, ared in the present ease they wera not given, It seems, therefore, that 
if the f'lAiy'uCtion between the parties Imported an to get the document 

registered-, and, through wfusal to perform it, fcha plaintiff wvas put to the costs in the 
suit ronder-d rjece^sary hy rlsfendanta’ bteaoh, thoae costs are recoverable in the Small 
Causes Ccurfi.” Kniaersley, J.j said In the same eaea “ 1 am inolir.ed to concur in 
this opfnioB. As the Civ!! Court had no power to mvhe -any order for costs, there 
seems to b.-* no sound objection to the recovery of costs by s separate siait.” Scotland, 

C.J., said in the same case r—- “ I think that the su.it was maiiitainabl®. (The District 
Court had tm power to grant 'the costs of the special remedy provided by the Eegistra- 
tion Act XX of 1366, and I do not sea anything in iha Aet to p,reGluds the plaintiff, 
who has been Improperly driven to pursue that remedy, seeking to recover the 
neoessar}’ expes3sa to wlilch he has been put. The suit then is really one lor damages, 
and iSBitming the sums claimed to 'have - been , reasonably expended In the proper 
oonduel of the proceedings necessary under the Aofe, I apprehend the plaintiff is entitled 
to recover those auins, on the general prmoipia that they are the damages directly 
and proximately oonssquant upon a-legal'injury /caused by the oondnot of the defend- 

ant. Is seems to ma that .out of the contract to sell and transfer tha defendant’s titk . , , • 
to the property by a miiien instrument, ihete nscsssarily arose the implication of tlfe 
duty to do what on his part was required,' in order to effect registration (see section 36), ■ 
without which the instrument . could not :bs' effectual ' to pass the title In aceordanoa ‘ 
with the oontmot. Upon the ground, therefore, that the defendant’s refusal to appear , ' _ ■ 


760 


Ii&w OB' COSTS IN BBITISH INBIA. 


{Chap. 


Suit for costs 
incurred in 
execution 
proceedings. 


Suit for costs 
incurred in 
unsuccessful- 
ly objecting 
to attach- 
ment of 
property, 
when 

attachment 
was wrong- 
ful. 


Inasmuch as where a Court, having jurisdiction, orders or 
refuses costs, a separate action for such costs cannot be brought, 
the plaintfff would not be entitled to recover from the defendant 
the costs incurred by him in the^ execution department. 

A suit will lie to recover costs in unsuccessfully objecting to 
attachment of property in execution of decree when the attachment 
was wrongful, and that it is not necessary for the plaintiff to prove 
that the defendant acted maliciously or without probable cause in 
making the attachment or resisting the application to have attach- 
ment removed.(i3) 

In the course of the judgment in the above case, their Lord- 
ships said : — “ One of the latest and most authoritative of the 
decisions bearing on this subject is that of the Privy Council in 
Kissori Molion Boy v. Earsuk Dash'll where their Lordships said ; 
“ The appellants argued . . . . . that the respondent could 

not recover ■ upless he alleged and proved that 

they had litigated ndaliciously and without probable cause. That 
is a rule which obtains between the parties to a suit when the 
defendant suffers loss through its institution and dependence. It 
does not apply to proceedings taken by the injured party after the 
wrong is done to obtain redress. But in this case there has been 


and acknowledge his execution of the instrument, wbioh prevented registration, was a 
breach of his obligation in that behalf under the contract of sale, and consequently a 
legal injury to the plaintiff, I give my opinion in the affirmative on the question 
referred.” Chengulva Raya Mudaly v.' Thangatchi Animal, 6 M.H.O.R, 192 (193, 19it| 
=6 Mad. Jur. 303. 

(12) Kadir Baksh v. Salig Bam, 9 A. 474 = A.W.N. (1887), 95 (following Mahram 
Das V. Ajudhia, 8 A. 452 ; referred to In Gayuddin v. Gauri, U,B.B. I897—1901, 
Yol, II, 426 ; Dtma Teli v,, Jagannath, 16 O.P.L.B. 129 ; Palmappa Chetiy v. Maung 
Shwe Ge, XJ.B.B, 1904, O.P.O., p, 4 ; Palneappa Chetli v. Maung Po 8amg, U.B.E. 
1905, O.P.C.: p. 16 ; Forbes v. Solomon Hayes, 11 O.W.N, ccisiii ; Salig Bam v. Tiha 
Bam, 5 A.LJ. i40 = A.W.N. (1908) 18). 


(13) Emmrappa Cheitiv, Nga Pyi, U.B.E, 1905, Oiv. Pro, Code, p, 18 (referring 
to Mahram Das v. Ajudhia, 8 A. 452 j Kadir Baksh v. Salig Bam, 9 A. 474 j Eabir v, 
Mabuo, 2 B. 362 ; Subjan v. Bariaiullah, 3 B.L.E.A.G., 413 ; Goma Muhad Patel v« 
Gokul Das Ghimji, B B. 74 ; Palneappa Ohetti v. Maung Shwe Ge, U.B.E. 1904, 
O.F.O., p. 4 ; Bhagwan Das v. Law Shin, U.B.E. 1897— 1901, VoL II, 429 ; ATisson' 
Mohan Boy v. Earsuk Das, 17 LA. 17 ; Walker y, aiding, 1 H. & 0. 621 j Chengulva 
, Baya Mudali v, ThangaicM Ammal, 6 M.H.G.B. 192 ; Anonymous, 3 M.H.G.B. S4X j 
Jalam Panja v. Khoda Javra, 8 B.H.O.E. AG. 29 ; Pranshankar Shivshankar v! 
Govindhal Parhhudas, 1 B. 467). 

[U) 17 I. A. 17, cited in Bhagwan Das v, Latb Shin, U.B.E. 1897-1904, Yol. IL 
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no acfcioo, and no proceeding instituted by the Appellants against 
the Respondent. . . . . . The summary proceeding under 

section 278 was taken by the Respondent for the purpose of getting 
the release of an attachment issued in a suit to which he was not a 
party ; and it does not appear to their Lordships that in order to 
entitle him to recover full indemnity for the wrongful attachment 
of his goodsj the Respondent is bound to allege and prove that the 
Appellants resisted his application maliciously and without probable 
cause. The Appellants relied mainly upon the English case of 
Walker v. Olding which was cited as an authority for the 
proposition that a judgment-creditor is not responsible for the 
consequences of a sale, under a judicial order, of goods illegally 
taken in execution in satisfaction of his debt. Walker Oldingi^^) 
would have been an authority of importance had the law of 
execution been the same in India as in England, but there is in 
that respect no analogy between the two systems. In England 
the execution of a decree for money is entrusted to the Sheriff, 
an officer who is bound to use his own discretion and is 
directly responsible to those interested for the illegal seizure 
of goods which do not belong to the judgment-debtor. In India 
warrants for attachment in security are issued on the ex parte 
application of the creditor who is bound to specify the property 
which he desires to attach and its estimated value , . . The 

illegal attachment of the Respondent’s jute was 

thus the direct act of the Appellants for which they became 
immediately responsible in law, and the litigation and delay and 
consequent depreciation of the jute being the natural and necessary 
consequences of their unlawful act, their Lordships are of opinion 
that the liability which they incurred has been rightly estimated 
at the value of the goods upon the day of attachment.” 0-7) 


(15) 1 H. & G. 621. 

(16) Ibid, 

(iV) Sse Bhagwan Das v. Lawshin, U.B.B. (1897—1901) Vol, II, ^29. In the 
ease of Bubjan v, Bariatullah, 3 B.L.B. A.O. 413, Norman, J., said : “ If a decree- 
holder having obtained a warrant antborising the attachment of the goods of A,, points 
out to the officer of the Court and causes him to attach and remove goods belonging to 
B as the goods of A, the decree-holder is a wrong-doer, and cannot in any way justify 
his proceedings under the warrant. In causing B's goods to be afetachijd and taken out 
of his possession, he procures a trespass to be dons to B. If a man for his own profit 
and advantage wrongfully or without any warrant in law trespasses on the land of 
another, takes away his goods or procures . his, goods to be seized and taken out of his 
possession he is responsible even though-he.'.aets innooenfely, or mistakenly*** 
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In the case of Go77ia v, Gohal,^^^) Westropp, G J., said : When 
the wrongful seizure was made at the special instance of the 

defendant the cause of action was complete and no 

question of remoteness of damage seems to us to arise here.” 

Applicant in execution of a decree wrongly attached certain 
lime belonging to respondent as the property of the judgment- 
debtor. The respondent got the attachment removed. While it 
was under attachment the lime was damaged by rain and the res- 
pondent ultimately sold it at a loss. He sued in the Court of First 
Instance for the difference in value. The Court gave him a decree 
which was upheld in the Lower Appellate Court. The applicant 
came up in revision on the grounds that the Lower Courts were in 
error in holding that by attachment ownership was divested from 
the owner and made over to the attaching creditor, whereas the 
only effect of attachment was that the custody of the property was 
temporarily placed in the Bailiff of the Court. It was argued that 
the owner remained the owner, and it was therefore his business 
to roof the shed where the lime was and protect his own property, 
and if he neglected to do so, he should bear the loss. Reid , — 
that a wrongful attachment is the direct act of the decree-holder 
and not of the officer of the Court, and that the decree-holder, who 
wrongfully attaches the property of a stranger is a trespasser and 
wrongdoer, and is responsible for all damage.(i9) 

Suit for oosts Costs incurred by the plaintiff in preferring objections in the 
oi8dm*^pro^^ execution department, under S. 278, Civil Procedure Code,l20) 
cannot be recovered by a separate suit, even if the Court states no 
reason for ordering that the costs should not follow the event.l^l) 

A suit cannot be maintained for costs incurred by the plaintiff 
in resisting a claim made by the defendant under section 246 of the 
Code of Civil Procedure, the greater part of which was dis- 
allowed. (22) It is only when the costs are made a part of the order , 
and then by execution under it, that a party can in such cases 
enforce the payment of costs. (23) 


QeediQgs in 

execution 

department 


(18) 3 B. 74, 

(19) BhugwmBasv, Maung Law (1897—1901), p. 429. 

(20) Act XIV oi 1882. 

(21) Salig Bam v. Tika Bam^ 6 A.L.J. 140=A.W.N. \1908) 18 (referring to 
Makram Las v. Ajtidhia, 8 A, 452, and Badir Bux v, BaUg Baitit 9 A. 474). 

(22) Referred case No. 5 of 1867, 3 341, referred to in U.B.R. 1904 

O.P. 0., p. 4 (5). 
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In an action for costs brought by a plaintiff against a defend- 
ant for unsuccessfully resisting the attachment of certain property 
in execution of a decree held by such plaintiff, such costs not 
haying been included in the order made in the proceeding under 
S. 246, Act VIII of 1859 — Held that a separate suit was not 
maintainable.l^*) 

A suit will, however, lie to recover costs incurred in unsuccess- 
fully objecting to attachment of property in execution of a decree, 
when it is shown in a suit under S. 283, Civ. Pro. Code, that 
the defendant had no colourable justification for attaching the 
property nor for defending the application for removal of 

attachment. (25) 

(24) See 2 Mad. Jut. 376. 

(25) Palaneappa Oheity v. Maung Shwe Oe, U.B.B. 1904, O.P.O., p. 4. Irwin, J., 
said : — To my mind the principle that where a Court has jarisdiotson and orders costsi 
that order is final and binding, cannot govern a case in which the substantive order, to 
which the order for costs was subsidiary, is found to be erroneous. When such an 
order is set aside in appeal or revision, the order for costs usually shares the same fate 
as a matter of course, but when there is no appeal, and the summary order is found to 
be wrong by a procedure which provides, not for setting it aside, but for superseding it, 
then I think there are much stronger reasons for allowing a suit to recover the costs 
paid under the erroneous order than there are for allowing a suit to recover the costs 
incurred in a proceeding in which the Court was not empowered to award costs. In 
this case respondent had obtained possession of the land with a good title about ten 
years before the institution of the appellant’s suit against the mortgagor, Ha incurred 
costs in resisting tbe wrongful attachment, and was compelled to pay appellant’s costs 
of mamtaiuing the wrongful attachment. The latter ought to be refunded to him 
because the order to pay them was founded on a manifestly wrong finding which might 
almost be called perverse. The former stand on a somewhat difierent footing, and if a 
suit lies to recover them it must be founded, I think, on the wrongful action of appeU 
lant in attaching the property. Is such an act, an abuse of process of law, and is such 
abuse an actionable wrong? Some light is thrown on this question by PolIack^s Law 
of Torts (6th edition), page 310, and footnote (g). The institution of civil proceedings 
Without reasonable and probable cause is not generally an actionable' wrong, but whether 
the real reason for this rule be that an order for costs is suffioient compensation, or 
that to allow such suits would prolong litigation ad infinitum, neither reason is of any 
force in tbe present case. It is not in my opinion expedient that a person who attaches 
property without taking care to ascertain that it is the property of his debtor should 
escape from liability to pay any expenses thus caused to tbe real owner. I am thus 
compelled to dissent from four learned Judges of the High Courts of Bombay and 
Allahabad. I do so with great reluotanoe. To disallow the respondent’s claim would 
not, in my opinion, be consistent with justice, equity and good conscience, I will not 
go BO far as to say that when the plaintifi succeeds in a suit under S. 28^he would 
in every case be entitled to recover his . costa in the summary proceeding. It is not 
necessary to decide that point now. In the present case the appellant had not colour- 
able justification for attaching the land nor for defending the application for removal 
of attachment. He called no witnesses, and contended himself with a bare allegation 
that the ten-year old mortgage was forged and that the land was not in respondent’s 
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A suit will not lie to recover as damages the expenses incurred 
by the plaintiff in prosecuting the defendant in a Criminal r 

Court.(26) 

No suit will lie to recover costs incurred in defending a 
criminal prosecution. The only way of recovering such costs is by 
a suit for damages for malicious prosecution.^27) 

In a suit for damage for medical attendance, which the plaint- 
iff alleged he had incurred owing to a wrongful assault by the 
defendants, and also for the costs of prosecuting the defendants 
and of defending himself on a charge brought against him by the 
defendants in the Criminal Court, held,{l) that the Judge was right 
in awarding as damages a fair and moderate sum for medical 
expenses ; (2) that, as to the costs of the prosecution of the defend- 
ants in the Criminal Courts, there was no principle of law by which 
the plaintiff would be entitled to recover those costs, that he was 
not compelled to prosecute in the Criminal Court, nor to engage 
the services of counsel or vakils, that, if he chose to prosecute in ^ 

the Criminal Court, unless the Statute entitled him to costs, he 
could not recover them ; (8) that, as to the claim for costs for 
defending himself in the Criminal Court, it should fail as it was 
neither alleged nor proved that the prosecution was malicious or 

instituted without reasonable or probable cause.(28)^^ ^ ^ 


poBsession, There was nothing to rebut respondent’s case, which was fully proved. 
For this reason I think his attachment of the land and defence of the application 
for removal of attachment amount to an actionable wrong, and the decision of the 
Township Court on the application was unreasonable.” Palaneappa Cketty v, Maung 
U.B.B, 1904, C.P.a, p. 4 (7). 

(26) Pasal Imam v« Faml Bamlt 12 A. 166~A.W.N. (1890) 19, followed in 
Churamoni Dasi v, Baidya Nath Naih, 32 0. 429 (430) ; Bonia Teli v. Jagannath and 
PandUt 15 O.P.L.E. 129 (130). The Civil Courts are not authorized to take cogniz- 
ance of suits for the recovery of costs incurred in criminal oases. Nand Komar 
Fotedar v. Bohinson, (1841) 7 Sei. Eep. 47 » 8 Ind. Bee., Old Series, p. 36. A person 
who is assaulted can pursue his civil in addition to his criminal remedy ; but if punish** 
ment in person has been resorted to, that must always be an important element in 
mitigation in subaectuently estimating the amount of penalty to be inflicted in pocket. 
The contention that, in suits for compensation, the plaintifi should be awarded costs 
upon the full amount claimed in the plaint, though, as a matter of fact, he has been 
held entitled to recover a much less sum, is wholly untenable. The equitable order 
in such oases is to allow the plaintiff only costs on the amount decreed as compensa- 
tion. Mkr Bamji v. Jiwan Bam and Kidar Nath v. Misr Bamji, A.W.N. (1881) 131, 

(27) Mahom^dali v. Bayama, 14 B« IQO. 

(28) Ohandan v. Sumera^ (1887) 104. 
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In a suit for damages for malicious prosecxition, the plaintiff Sait for 
is entitled to recover the costs necessarily incurred by him in criminal 
defending himself on the criminal charge.(29) Court. 

The plaintiff sought to recover the expenses incurred by him Suit for costs 
in connection with a case under S. 145 of the Grim. Pro. unXr f. 145 , 
Code. The Courts below held that the suit was not maintainable. 

■ ^Gou0. ■ ' ' 

The plaintiff appealed to the High Court and contended that there 
having been a tort committed by disturbance of the possession of 
the plaintiff, the plaintiff must be entitled to an action by way 
of damages for expenses to which he was put by reason 
of such tort. Held — where a Court of competent jurisdiction 
orders or refuses costs no separate action will lie. A mere delivery 
of a possessory order by a Criminal Court under S. 145, Grim. 

Pro. Code, does not necessarily predicate any tort on the part 
of either of the parties but merely indicates that if they approached 
each other to claim possession there might be a danger of a breach 
of the peace.(30) 

No action is maintainable for damages occasioned by a civil Suit for 
action, even though brought maliciously and without reasonable oosTSLed 
and probable cause ; nor will it lie to recover costs awarded by a 


Civil Court. (31) 


aiotion. 


A suit for compensation for loss resulting from an injunction Suit for 
wrongfully obtained would lie ; and in such a suit fehe plaintiff need ceedings 
not prove malice.(32) lion 

The Code of Civil Procedure allows by implication the power obtained^!^ 
of bringing a suit for damages in such a case, leaving that remedy 
to those who do not wish to take advantage of the remedy given 
them by the Act, (33) 

The reason of the above rule is that 'Hhe bringing of an 
ordinary civil suit does not furnish ground for a suit for damages 

(29) ■^Bunnomali Nundi v. Hurrydass Bymgi, 8 0. 710~U C.L.B. 265. 

(30) A. B, Bofh&s V. George Solomon Bayes, 11 G.W.N. Journal portion 263, 
following Maharam Doss v, Ajudhia, 8 A. 452 and Kadir Bahsh v. Salig Bam, 9 A. 

474 and distinguishing Nemaichmder Qhose v, Ajahar Oowdhufy, 8 C.W.N. 178. 

(31) Pranshankar BMvshankar v* Bovinddhlal Parbhudas, 1 B. 467, followed in 
Gayuddin^. Qauri, U.B.B. 1897-- 1901, Vol. II. 426 J referred to in Mahram Das v. 

Ajudhia, 8 A, 452; Palneappa Chetty y, Maung Shwe Ge, U.B.E. 1904, O.P.O,, p. 4 
Kumarappa Chetty v. Nga Pyi, XJ.B.B, 1905, C.P.O., p. 18 (21). 

{'^'■3^}^Mamhar Lai Vi Qobardhfan Prasad^ IB 0^0- 
Bdward Wik&f^w* Kmhya 
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by the defendant although the suit may have been instituted 
maliciously and without reasonable and probable cause; but some 
legal proceedings and some incidental proceedings in civil suits 
involve damage to the reputation person or property of the defend- 
ant and a suit for damages may be maintained with respect to 
them.”!3^1 


(34) Manoliar Lai v. Gobardhan Prasad, 13 G.C. 357. Chamier, J>0., and 
Lindsey, A. said in the course of the judgment:—** The grounds on which a suit may 
be maintained for oompeusatiou for loss resulting from proceedings taken and processes 
issued by Courts have been the subject of innumerable decisions. It has been observed 
that a person against whom proceedings are initiated without reasonable and probable 
cause is prima facie wronged and that it might well have been held that an action 
always lay for thus putting the law in motion ; but it has long since been settled that 
the bringing of an ordinary civil suit does not furnish ground for a suit for damages by 
the defendant although the suit may have been instituted malioiously and without 
reasonable and probable cause. In theory at all events an ordinary civil suit does not 
necessarily involve damage to the defendant for this reason that the only costs which 
the law recognises and for which it will give compensation are the costs incurred in the 
suit itself and for those the successful defendant will be compensated so far as the law 
chooses to compensate him. If the defendant deserves to get costs he will get them in 
the suit, if he does not deserve them he ought not to get them by means of a 
subsequent suit. (See the judgment of Lord Bowen, then Lord Justice, in the QuarU 
mu Gold Mining Co, v. Eyre^ L.R. 11 Q.B.D, 674). But some legal proceedings and 
soma incidental proceedings in a civil suit necessarily involve damage to the reputation 
person or property of the defendant. In the case of some proceedings a suit may be 
maintained by the defendant without proof of either malice or want of reasonable and 
probable cause, for example it has been held both in England and in India that a 
person whose property is wrongfully seized in execution of a decree passed against 
another person may maintain a suit, for damages against the decree-holder, provided 
that he pointed out either in his application or at the scene of the attachment the 
property which was attached, and it has been held that in such a case the decree- 
holder is liable even though he acted without malice. It has been held repeatedly that 
a decree-holder should ascertain that the property belongs to his judgment-debtor 
before he asks the Court or its officer to attach it, and that if he does not do so he acts 
at his peril ; see iHwssnwmi Subjan Bibiy, Sheikh Sariatulla (Z B.L.R.A.J, 413); 
Kanai Prasad Bose v. Bira Chand Manu (6 B.L.R. App. &o., 71) ; Syed Euzn-ud^din 
Bosein V, Musammat Fuzalun {B W.R. 120); Mr.J J. Doyle, Manager, on behalf of 
Bengal Indigo Co. v, Dmarka Nath Chatter jee (8 W.R, 89) ; Dollar Chand Sahoo v. 
Bam Sahoy Bhaggut (24 W.R. 139) ; Mudhun Mohan Doss v. Gokul Doss (10 M.I.A. 

568) ; Kalu Bin Visa Ji v, Damodar Govind (9 B.H.O. 92) ; Vana Jagannath Ji v. Hata 
Dipaji (11 B.H.O. 46) and Kishori Mohun Boy v. Earrukh Das (17 0, 436). Those 
oases are clearly distinguishable from a case like the one now before us. In such 
eases as those the damage is the direct result of the wrongful act of the decree-holder 
whereas there is in a case like the one before us interposed between the act of the 
person applying for the injunction and the damage which results from the order, the 
judicial decision of the Oourfc arrived at after hearing both parties. Then there are 
other proceedings which necessarily involve damage to the defendant in regard to which 
it is clear that want of reasonable and probable cause is necessary to support a suit for X 
compensation, but there is some conflict of opinion whether malice also must be 
proved. In some of the older , oases on iptts the words ‘malice* and ^maliciously’ 
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On general principles “ where the wrongful act of one person Suit for costs 

places another in a position in which he necessarily or reasonably ant4*oMiauot 

■. . . . ■■ 'exposes ■: 

, plaintiff to 

are used as if mahoe was ordinarily of the essence of the cause of action in a suit injunction. 

founded on a tort but it is now recognised that harm done without reasonable and 
probable cause cannot be made more wrongful by the addition of bad faith or personal 
iil-will and that save in exceptional oases malice in the sense of improper motive is 
irrelevant in the Law of Torts (see Alim v. Floods L.E. Appeal Gases (1898), p. l, 
and Pollock on Torts, p. 24=). Mr. Melville Bigelow in his work on the Law of Torts 
after discussing the law regarding malicious prosecution says that there is a group of 
kindred wrongs which deserves to be distinguished and explained, ie., wrongs of 
malicious arrest, malicious attachment or execution, malicious search and malicious 
abuse of process and so forth. He expresses the opinion that in an action for damages 
for so-called malicious arrest it is enough that the arrest was without probable cause 
and that damage resulted, malice being only a fiction and not a distinct entity requiring 
proof. Similarly with regard to an action for damages for so-called malicious attach- 
ment or execution he holds that malice is not neoassary part of the cause of action and 
that what must be proved is want of reasonable and probable cause ; and with regard 
to actions for damages for abuse of process he says that malice as a distinct entity 
probably plays no part in the case, that perversion or abuse of the process gives the 
name “ malicious ” to the case, and the malice is fictitious or may be. Other author- 
ities seem to think that malice must be proved in such cases {8e4 the judgment of 
Lord Halsbury in Allen v, Floods L.R. Appeal Cases, 1898, p, 1) cited above and 
Salmond on Torts, pnssiw), The Indian Law (see Ss. 94, and 95 of the Code of Civil 
Procedure, 1908) treats arrest and attachment before judgment as being on the same 
footing as an injunction. If the view which we take of this case is correct it is 
probably not necessary to prove malice in suits arising out of arrest or attachment 
before judgment. There are other legal proceedings in regard to which it is clear that 
a suit for compensation will not lie unless both malice and waut of reasonable and 
probable cause are established. Examples of this class are malicious criminal prosecu- 
tions and malicious bankruptcy proceedings. The reason why the law requires proof 
of malice in such cases has been explained to be that if suits for compensation were 
permitted without proof of malice people might be too much deterred from enforcing 
the law and this would be disadvantageous to the public (see the judgment of Lord 
Herschell in Allen v, Ffood,-L R. Appeal Oases, 1898, p. 1, cited above), Mr. Melville 
Bigelow in the 8feh American edition of hia work on Torts at p. 28 says ‘ A man can 
have no legal right in the sense of full legal right to prosecute another without 
cause : but a man is permitted to do so which ;is all there is of it. The person 
so prosecuting is merely exempt from liability that men may not be discouraged from 

resorting to the Courts to settle their disputes It is lawful in the sense that it is 

permitted, to prosecute without cause, the permission is on the footing that prosecu- 
tion shall be in good faith, proof of malice in fait (e,g,, the existence of an evil motive) 
shows that the prosecution was not so begun.’ That is to say, in certain oases the 
law accords a privilege upon the condition expressed or implied that it shall not be 
abused. So long as legal process is honestly used for Its proper purpose mere negligence 
or want of sound judgment in the use of it creates no liability. But the privilege 
ceases to afford any protection to a person using legal process when it is shown that he 
has made use of it for some other than its legally appointed and appropriate purpose. 

The question is in which category the present case fails. English oases with reference 
to loss caused by injunctions afford little assistance because, for more than fifty years 
past, it has been the practice of the Chancery Courts to refuse to issue interlocutory 
injunotions at the instance of a party (The Crown excepted), save on an nndertaking 
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has recourse to law, the costs incurred by the latter will be recover- 
able from the former. Accordingly, where the defendant had 
employed the plaintiff to manufacture fire bricks for him marked 

as io damages being given, and in pursuance of that uoderfeakiug the applicant is bald 
liable for injury resuiting from the order whatever may have been the motives of the 
applicant or the oiroumgiianoes attending the application ; see Smith v. Day (L.R. 21 
Oh. Div. 421) and Griffith v. BlaJce {L.R. 27 Ch, Div. 474). The few Indian 
oases that have been reported show some conflict of judicial opinion. The 
earliest that I have been able to find is that of Edward mUon v, Kanhya 
Sahoo (11 W.R, 143); in which Kemp and Glover, JJ., said ‘It is urged 
that S. 98 of the Code of Civil Procedure provides a remedy for oases like 
the present and that in any case it must be shown by the party suing that the defen- 
dant who applied for and obtained the injunction did so without any reasonable or 
probable cause. It appears to us quite clear that the action did He, The section of 
Act VIII above quoted allows by implication the power of bringing a suit for damages, 
where it recites that no one who has already obtained an award of compensation under 
the section shall be entitled to sue separately for damages, thus clearly leaving that 
remedy to those who do not wish to take advantage of the remedy given .them by the 
Act,* They do not appear to have drawn any distinction between the grounds on 
which a Court could award compensation under 8. 96 of the Code of Civil Proce- 
dure, 1859 (St 497 of the Code of 1882 ‘and S. 95 of the present Code), for 
injury resulting from an injunction and the grounds on which a separata suit for 
damages can be maintained. But in Goutkre v. Eoberi {2 N.W.P. H.C. 353) 
Turner, O.J., and Spankie, J., expressed the opinion that compensation could be 
awarded under 8. 96 of the Code of 1859 on the ground of injury [resulting from the 
careless or mistaken action of a plaintiff in suing out mesne process, whereas damages 
could not be awarded in a separate suit except on proof.of malice and want of reasonable 
and probable cause. They said that they believed that in the Courts in England proof 
of malice had been considered essential to support a suit for damages for suing out 
mesne proce.S3, but they referred to no authorities on the subject. Apart from author- 
ity it would seem that to institute a suit without reasonable or probable cause and to 
apply for and obtain in that suit an io junction whereby a man’s business is stopped or 
other loss caused to him is wrocgful and should give rise to a cause of action. This 
seems to have been the view of the Indian Legislature when enacting the Codes of 
Civil Procedure of 1859, 1882 and 1908, All three Codes provide that compensation 
may be awarded for loss resulting from injunction where the injunction was applied for 
on insuffioient grounds, or if the suit is dismissed where there was no reasonable or 
probable causa for instituting the suit, the reason for allowing compensation in the 
latter case being, apparently, that if the suit was instituted without reasonable or 
probable cause there can have been no justification for applying for the injunction. 
It seems clear that in India at all events the law accords no privilege to a litigant in 
virtue of which he may apply for an injunction subject -only to the condition that it is 
applied for honestly and for a proper purpose. If as is clear the Code of Civil Procedure 
lays down that a wrong may have been committed, for which compensation may be 
granted in a special proceeding, when an injunction is applied for and obtained without 
reasonable or probable cause, it is difficult to see why the person who has been wronged 
should be required to prove anything more if he elects to proceed by way of regular 
suit. Such a view seems to be negatived by the provision that compensation awarded 
in the special proceeding bars a suit? for compensation. We are therefore of opinion 
that in a suit lor compensation for loss resulting from an injunction wrongfully 
obtainedjthe plaintifi need not prove mal^oe»’^ . Afanoto Lai v. Gohardhan Prasad, 
13 0.0. 357 at ppV 359-365,' 
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with what was, to the knowledge of the defendant, but not of the 
ploJntiff, nn in^'ringeruent of fte trademark of anolber luaker, whn^ 
in consequea'.'e, filed a bill in Qlxancery ihe plaintiff loi an 

injunction and account; the plaintiff compromised the suit; in ' 

Chancery and brought an action 'against the, defeiKiant to reoofei: 
the amoant which he had paid, and the costs to w^hich he had been 
pat. It was objected on demurrer to the declaration that the 
plaintiff having acted innocently, might have successfully defended 
the suit. But the Court of Queen^s Bench were of opinion that 
the proceedings in Chancery were well founded, and, therefore, 
that the plaintiff had a good cause of action for his costs and 
expenses; and G-rompton, J., with the acquiescence of Hill, J., 
went so far as to say, '‘if the natural consequence of the act of the 
defendant is to plunge the plaintiff into a Chancery suit, whatever 
the result may be, I am not prepared to say that that would not 
be a sufficient damage to ground an action at 

An action brought to recover costs of proceedings held under SuH for 
Act XX of 1861 is not maintainable when the Court, before which 
such proceedings were taken, has made no order as to the payment 
01 such costs. 

A District Judge has authority, under 8. 23 of the Bombay Suit for costs 
District Municipal Act,' 1884, to award costs of the inquiry, and 
the order of the District Judge as to costs 
enforced by separate suit.i^'D 

Ulfat Husain, defendant in this suit, sold certain land toSuisfor ’ 
Badlu and others, the plaintiffs. Kalla and certain other persons «Sdmg 
brought a suit against Ulfat Husain and his vendees for a share of 
such land, alleging that the same belonged to them, and Ulfat 
Husain had no title to it. Ulfat Husain did not defend the suit, 
but Badlu and his co-vendees did, and in the result Kalla and her 
co-plaintiffs obtained a decree for such share. Thereupon Badlu 
and his co- vendees brought the present suit against Ulfat Husain 

(35) Discon v. FawcuSi 3 U. ^ E. 587 ; 30 L.J.Q.B. 137, See, too, Don parte Carr, 

U Oil. D. 62 ; 48 LJ. Bkoy. 60. See' 0ame:oile6 ia Mayne on Damages* Sib E6,, 

0. 117. , \ ' ' ' ’ ^ 

(36) Kabir valad Ramjan Mahadu vakd 8hmajh S B. 362 ; referred to m 
Makram Dam v, Ajudhia, 8 A. 452 (461)«A.W.N, (1686) 189 ; Maung Gyi Du JPe, 

3 L. B.R, 130 ; Kumarappa Chitii Fyi, U.B.R. (1905), C.P.O. X8, at, p. 21 ; 

doubted in Palaneappa Ghetiy v. Uamg <?e, U.B.R. (1904), C.P.C. p, 4. 

(37) Bam^Lal v. Mhaguhkm^ S ' Boia» D,R« 960 {dklinguiibliig ’ laUm « v, ' 

ICIioiia Jorat 8 B^H.O,A.O. 39b- I IV" I 


is capable of being 

Eiection 

peiiiioti. 
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to recover fehe value of the share for which Kallu had obtained a 
decree, and to recover the costs incurred by them in defending 
Kallu’s suit. The suit was based upon the following covenant 
in the deed of sale: — If hereafter any co-sharer or co-partner 
makes a claim, then I shall be responsible for his claim, and the 
vendees shall have nothing to do with it ; and if on proof of the 
claim of a co-sharer or other ground any part of the land sold i^ 
taken away, then I shall pay to the vendees the value of such 
part.’’ The lower Court gave the plaintiffs a decree for the value 
of the land for which Kallu had obtained a decree, but dismissed 
the claim for the costs incurred by the plaintiffs in defending 
Kallu’s suit, on the ground that the deed of sale did not provide 
for such costs* The plaintiffs applied for revision, on the ground 
that the deed of sale did provide that the costs of defending any 
suit that might be brought for the land sold should be borne by the 
vendor. Straight and Oldfield, JJ., said in the course of the 
judgment:— “ Uifat Husain, the vendor, was made a party to che suit 
against the vendees at the instance of Kallu, ^ and, by his not 
making any defence or traversing the title set up by her, virtually 
admitted the justice of her claim. In face of this conduct on his 
part, the vendees nevertheless persevered in defending that action, 
and incurred the costs they now seek to recover from their vendor. 
This, we do not think, they were entitled to do, and holding the 
same view as the lower Court, we dismiss this application. 

It' is not the practice of the Court to interfere summarily 
between attorneys and their clients as regards ciairns for costs. 

An uticrney applied for an order tbufe r.he plaintiff and the 
defendant, or either of tbeii!, should pay to him his taxed costs on 
the ground that they liad fraadulently and eollnsively cc rn promised 
tbe suit with the ol j ct of deprivii.g him ol bis cc^sts. Held^ that 
in cases of this kind, where charges of fraud and collusion are 
made, it is inconvenient fur the Court to dispose of the issues on 
affidavits alone, 


(38) Badluv. Uifat Bunain, A.W.N (3883), 35. 

(39) Bamdoyal Serowgie v, Eomdeo, 27 C. 2(9 = 4 O.W.N. 208 (dissentilng from 
Khtitef Kiisio Miner v, E'sU'g Prosonno OkcsB, 25 0. 887 and dissented from CuUianjh 
V. Raghowji ; Lakshmibai v. Oullianji^ 30 B. 27 — 6 Bom» L.B. 879 ; and construed in 
In fe Tpabjt and Co.^ 7 Bom. L R, 547). 

(40} Ramdopal Sercwgie v, Ramdeo^ 27 0. 269 = 4 O.W.N. 203 (dissented from in 
CuUianjiv* Raghcwji I Lakshfk%h<ii v. Culhanjh fO B, 27 = 6 Brm. L R. 879, and 
^sonstmed in Inre E’yabji and Co, ^ 7 Bern, B R. HI}, Items cf an attorney's Bill 
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hat It has been done maliciously and without reasonable or^prob- 
ble cause. In the absence of such proof, an action for losses^ and 
cobts incurred m defending a suit will not lie as against a person 
hoi. alleged to have been -a mover in that suit, and to hav! had 
an interest in it, but who had not been made a party to the lecorf- 
since such a state of things creates no legal privity from which a 
promise can be implied on which an action on LtLct ca^ be 
oun e , nor noes it, ez hypothesi, constitute a legal wrong. (42) 

Where it appears that the plaintiff in a suit is in fact suinff 
on behalf of another person who is not a party to the record the 

Trole!? A oosl, and to sly th 

proceedings till it is given or to make such person party to the 

of “ application under the Code 

of Civil Procedure to have a stranger, who has an interest in the 

suit, made a co-plaintiff on the record, cannot give a ground for m 

action against such stranger for costs incurred in the^ suit, which 
would not othorw'ise iie.{^3-di) ^ 


judgment in oppoaiag the taxation of the 

matter out of the’ Eimitaln ^7 7^7“ 077 “"°“" 

original appHoation. Watkins v. Fox 23 0 94S ‘ oosta of the 

v.ManordasLaldas, 36 B. .S60 (865) = u bL r, i 

KmU V. Badoba Mali, 17 0 ;P.L R 173 non} wV * Balaram 

Buit against their Chen a to Lver th oit, ;! attorneys brought a 

Selii. that limitation began 177 fit 7 application to the High Court: 

Watkins v. Fox, 32 0. 948 {referred to in Ir^ i“‘^Kment in the application. 

B. S 60 mi-U B.„. “b Sr i “r-^’ * 

17 C*P. Ti 111 17 R /iOA}: • J3 » * JSlufihi V, Sadoba Mai- 

aeotion with.the taxation of an opponents oU s are 17“*“ m oon- 

itself. Wa/kins v. Fox, 22 C g^TrlfllL T? 7 application 

Zaldas,36B. 860 (3BB) = UbZ L B 32S- b o Narandas v. Mancrdas 
SadobaMali, IT O.P.L R, m Sj. Balaram Kunbiy. 

ml Ibil 2 0. 288 (P.0.)=4 1.A 98. 
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The cases in which persons other than parties to the suit have 
been held liable to costs in England, . relate to applications either in 
the cause itself, or to the disciplinary and summary jurisdiction of 
the Courts, They give no support’ to the .con lent ion that an 
independent action will, under such circumstances, lie.H^l 
f . The plaintiff in^ suit upon certain instrument not duly stamped 
was compelled to pay the amount of duty and penalty. The 
defendant was the person bound to bear the expense of providing 
the proper stamp for such instrument. The plaintiff, with 
reference to, S, 41 of the Stamp Act, 1879, sued the defendant to 
recover such amount. Held^ that such amount could not be 
regarded as part of the costs in the suit in which it was paid, and 
a separate suit to recover it was maintainable. 

! Costs of maintaining a former action will never be recoverable, 
where the plaintiff might have obtained full satisfaction for the 
wrong done him without entering upon the suit, and where the 
costs were incurred for some nearly collateral purpose.’ 

Hence where the plaintiff, in an aclion against the vendor of 
land, for not carrying out his contract, claimed as damages the 
extra costs of a bill for specific performance, Tindai, G.J., said : The 
extra costs in Chancery are not a damage which is a necessary 
consequence of the breach of this contract. The filing a bill for a 
specific performance is one degree removed from a consequence of 
the contract, and the plaintiff must take the same consequence of 

the smt as in other cases.”'^7) 

So in an action of trespass for taking goods under a warrant 
of attorney and judgment, which were afterwards, set aside as 
illegal, the costs of setting aside the judgment were not allowedJ^Sl 

This rule, and its limitation, were well explained in a later 
case. The plaintiff had been committed to prison for manslaughter 
by a coroner’s warrant. He was admitted to bail, and subsequently 
got the inquisition, under which he had been committed, quashed. 
It was held that in an action against the coroner he might recover 


Suit for costs 
i».oiirre6 by 
way of stamp 
duty and 
penalty, 


Suit iot coats 
when former 
action was 
unnecessary 
and for 
collateral 
purpose. 


(44) Bam Coomay Cmndoo v. €hunds>r Canto MookefjeSi 2 C. 28S at p. 234 <P,C.) 
«4LA. 93. 

(4§) Ishar Das v. Masud Kha% 6 A. 70. ^ 

(46| Ses M»yae on Damages, 8th Bd., p. 105. 

( 47 ) ModgBSf* LUchfiildi 1 Bing. N.O. 499. . ^ _ 

(48) y«mr,’‘’6 Q.B.'998» See, as to damages for taking judgmefit 
contrary' to agbsment, a Scotch mm discussed in the Law Times, Val, ciii,. p. 146* 
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as special damage the cost of quashing the inquisition. Lord 
Campbell, CJ., said : It the plaintiff had been discharged on a 
habeas corpus instead of being admitted to bail, and had afterwards 
got the inquisition quashed, I should have thought that he could 
not have included the costs of quashing in his damages, There 
the object was to recover damages for seizing and selling the goods, 
which he might have done without setting aside the judgment. But 
here he was onl y released from prison upon giving bail to appear 
and take his trial. He was still liable to surrender on his own 
recognizance, and was not a perfectly free map till he had got rid 
of the inquisition. By doing that he was restored to his original 
' state, but until then the effects of the wrongful imprisonment were 

not done away with. Therefore this is damage which flowed from ‘ 

the wrongful act of the defendant.’' (50) - , j 

In a contract of lease, where the only thing guaranteed is the Sujfcfor oobU ; 

payment of the rent by the lessee, and the surety is, in his turn,ae5Sidi»g^*^^^ : 

guaranteed ' by a third person for such payment of rent alone, the , I 

surety, who imprudently defends a suit for rent brought against ; 

him by the lessor, cannot recover the costs of such suit from that : 

person, who was his guarantee only -in respect of this rent.t^i) . j 

As a further consequence of the principle, that costs of suit Suit for i 

must be the necessary result of the defendant's misconduct, itpiaioiiff I 

follows that they can never be allowed for where the plaintiff ; 

no hcus standi in law in the former action.''(52) former 

aotiou. 

In the above ease it was .stated that all such costs were Suit for costs 1 
to be deemed to be clearly incurred in consequence of the plaintiff’s i 

own obstinacy or ignoranee.(53) oannot be 

' ' . ‘ reooverad# 

No person has a right to inflame his own account against 1 

another by incurring additional expense in the unrighteous resist- ! 

ance to an action which he cannot defend/M^^) | 


|49) Bm EoUoway Turmfi 6 Q.B, 928 . . ’ 

’ ’(60) BmmtU S B* &B, 928 1 23'Ii*^* Q.B. 8. See tite sama^eitedifl 

ou Damages, Sth Bd.,' p. 106. 

(61) mpal Bimgh v. Bhmam Prasad, 10 A. &81« A,W.H. (1888), Sll. 

(62) Mayue m Damages, Bd., pf, 106 ,, 107 , 

, (68) Sea MayueoE Damages, 8fekBdM'p-l07»„- . ' 

(54) Short V. Kallowapt 11 A, & E. 29 1 Monmhery v. Falkland Inlands Co.. 17 G 
BiH.S. 1 ; 34 DJ.6.P. 34 ; Godwin D.B. S O.P. 296 1 Pom v, Bans, l' 

S..220; 80, DX Q.B, 267? m Wam0nd,:UBO7),P:BO2iB,^hJB.¥> B7;^ qr, hr m, 
^ uttsuocessful ajp|>tal, fopm v* OuUo% 16 88. J 
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Accordingly, where a bill, accepted by the plaintiff, was 
deposited with the defendant as security for a loan, and he, after 
the loan was repaid, indorsed the bill to a third party, who on its 
dishonour arrested the plaintiff, only the value of the bill was 
allowed in an action against the defendant, and not the costs of the 
arrest, as he ought to have paid it when due/'^ssi 

Suit for costs ‘‘ In the cases just mentioned the resistance made to the 
Mtlon^hete original proceeding was not only ineffectual but useless and there- 
undefi^ d improper. But there is another class of cases, where the 

defence is maintained only for the purpose of ascertaining the 
existence of a liability which is fairly disputed, or the extent of a 
liability which is previously undefined. The person against whom 
the claim is made would be acting properly in going to trial, or at 
all events in not letting judgment go by default.’* Suppose another 
person is liable to him upon what is substantially the same cause 
of action ; can he recover against the last named person the costs 
which he has incurred in ascertaining the extent of his liability, 
or whether he is liable at all ? The law upon this point was 
much discussed in various cases which have been supposed 
to conflict with each other (56)^ but which have been reviewed 
and restored to some sort of harmony in the more recent 


(66) Boach v, ThompHofit 4 C. & P. 194, and so in a similar case where fehe plaintiff 
had defended the action. See Bleaden v. Charles, 7 Bing 246. And the rale is the 
same, though the plaintiff is acoommodation acceptor, who has been sued on his 
acceptance, and is now suing the accommodation drawer. Pierce v. Williams^ 23 D J. 
Ex. 322, So in a case in which the plaintiff guaranteed A that defendant would upon 
demand pay A whatever should from time to time be due. A demand was made upon 
defendant, and upon non-payment, a writ issued against plaintiff for the amount, this 
being the first notification he received. Hie allowed judgment to go by default, and 
execution was levied upon his goods. It was decided that he might recover against 
the defendants the costs of the writ, but not of any other proossdiog, That was the 
only expense to which he was neoessarily put, as he was supposed by law to have the 
money ready, wibboufe the process of execution. PJx parie Marshall, 1 Atk. 262. Where, 
however, two sureties had entered into a warrant . of attorney, to secure the debt of 
their principal, and upon his default judgment was entered upon the warrant, and 
execution issued against one -surety, who had to pay the debt and the costs of the 
execution, it was decided that he might taco'jer half of the costs against his do-aurety, 
Kempv. Finden, 12 M. & W. 421. This is quite consistent with the previous cases, 
because very possibly the execution was the first notice he received that his liability 
was about to be enforced.. See Mayne on Damages, 8th Ed., p. 108, 

(66) Mors le Blanch v. Wilson, L.R. 8 OiP, 227, *233 ; 42 h J.O.F, 70 ; BazendaU 
V* LM» D, Oo., L.E» 10 Ex. 34 j 44 L.J, Ex. 20; Fisher vi Val do TravoH 
4 b^U6 Co., i C,F.D. 611 ; 46 D J.O.Fv 470» ■ ■ 
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case of Hammond v. Bussey. There; , the defendant was a 
coal merchant and the plaintift was a shipping agent, part of 
whose bnsmess was, and was known by the defendant to be, the 
supply of coal to steamships calling at Dover. The plaintiff 
purchased from the defendant a quantity of coal described as 
steam-eoar’ for the purpose of reselling it as coal fit for use 
in steamers. He then entered into a contract with the owners 
of certain steamships to supply them with coal, the contract being 
such as would have been satisfied if the defendant had fulfilled his 
agreement. The plaintiffs sub-vendees made a claim against him 
on account of the bad quality of the coal He communicated with 
the defendant, proposing that he should co-operate in the defence 
and consent to be bound by the verdict. The defendant refused to 
have anything to do with the action, but supplied the plaintiff with 
various certificates tending to show that the coal was equal to 
warranty. The sub-vendees succeeded in their action, on the 
ground that the coal was not reasonably fit for use as steam-coal 
on board ships. The plaintiff then sued the defendant to recover 
not only the damages obtained by his sub-vendees but the costs of 
defending the action. The Judge found that the plaintiff had acted 
reasonably in defending the former action, and that he was entitled 
to be repaid his costs by the defendant. This judgment was up- 
held by the Court of Appeal. Thev said that the ease came 
within the first and seconri rules in Hadley v. Baxendahf and 
that it did not depend on the exisience of any contract of 
indemnity, express or implied, between the original vendor and 
vendee. The defeodant knew that the coal was brought for resale 
for steamer use. Ha iriU'd, have reasonably conkmplated that if 
it was unfit for use the sub-vendees wmold threaten an action. 
The plaintiff, who knew hitle or nothing about the coal, would 
then apply to him for information, and would be guided as to his 
future conduct by the answers given. If it was admitted that the 
coal was unfit for use he would not defend at all, or, if he did 
defend, would do so at his own risk. But if, as actually happened, 
he was assured that the coal was goodi it would be a proper thing 
for him to defend the action, and the natural result of his doing so, 
and failing, would be that he., would have to pay costs, which again 
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Alse asser 
:ion of 

fcutlionfcy 
by agent. 


0 „ght fairly to te »p.ia to him, as being 7* 

evfnlB TThiob might reasonably hue been oonlempla . 

■■ Upon an analogons piineiple in actions bronght ^ 

defendants in the allornative, the Oonit in 
• d ction over costs, has in proper oases ordered the plamt.ff to pay 
the costs of the snccessfnl defendant and then to add those costs to 

the costs which the nnsnccesslnl “““ 
plaintiff. This has been done in cases of contra , 

Admiralty .”(62) 

•»* «n»t« “ One who professes to contract as agent for another mns , 

nnless tore be Lething in to transaction to rebut the rmphoja 
Mount of authority, which he professes to 

h C eaist; and if he has no such anthority, he .. 
S; to make good to to person who enter, mto the contract upon 
to Mth of Ws bein« duly Lthorlsed, all to damages which is the 

na n“ and pro “mate Wence of the false assertion of 

SroW'"> And this rule Mltonds to any case where a jrson 

nrofessil^^ to have authority as agent induces another to act m 
pxotessing to authonty.((>4) 

" — the costs of unsuccessful legal proceedings taken 

bv su^h person against the supposed principal for the purpose of 
Enforcing performance of the contract or recovering damages for 

allowing action had paid 20f. into Oourf, as defendant in the first aotton 

tbeplaintifiin see _ amount was sufficient, and recovered his onsts. 

and snoeeeoed in sho g taxed on 

The difietence nos paid n appropriate where costs between soiioitor and 

the scale the defendants’ breach of eoutraot 

client are to ® P® v,, ru defend an action by a parson injured, Bigbam, 3., 
led to the plaintifis b» » aamaeos Seottv. Voley, (1899) 16 Times L.B. 

*•1— t', t: ri 7. S7.9oT. Oh. l.,. on. .... 

,s„ 'J. 1 » m;.«; 

(62) TbeBiuerr/opoMiiaaS), 57 UJ.r.^D, o ^ 

ffofiai P 115 • 71 L J-P- 39- ^08 Mayne on Damages. 8th Ed,, p. 114. 

(1902) • > Ti. *. R qbi • 26 L.J.Q.B. 147 ; affirmed in Ex. Oh. 8 B. 

(68) CoKe# ’•^”9 ’ principal for whom the defendant professed to 

& B. 647 ; 27 L,J.Q.B. 215. _Wb6« tne ? y ^ 

be authcrised to T r 6 O B at p 279 : 10 L.J.Q.B, 145 ; and per 

T S"sb.b r«.dp. m'* 

M Oil- w B- •/ iltoll I ^ ™ V’i 

«n«i Star&ep V. Ba»& 0/ E«gto«3, (1903) 4.C. 11 < 
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its breach ; if at least it was reasonable under the circumstances of 
the ease that such proceedings should be taken, or if the professed 
agent was made aware of the litigation and sanctioned it, either 
expressly, or by allowing it to be continued without avowing his 
want of authority.” 1651 

“ No action will lie against a person who has made a false 
representation of authority tor which he would otherwise be liable, 
if, notwithstanding the falsity of the representation, the plaintiff is 
in a position to enforce all the rights he would have had, if the 
representation were true ; a fortiori not, if in point of fact he has 
enforced them. For the cause of action arises not from the false 
.statement alone, but from the injury which has Jiccrued to the 
person who acted upon it. This is at once the ground of liability, 
and the measure of damages.”(66) 

It must be observed that a person who makes such an untrue 
statement of authority is equally liable whether he bo7i& fide 
believed in that whic.h he alleged, or actually knew it to be false.i67) 
“ But the basis of the liability is that another has accepted, and 
acted upon his statement as true. But for this purpose the repre- 
sentation must be one of fact, and not of law. Because a statement 
of fact induce.s the person to whom it is made to dispense with 
inquiry. But a statement of law is merely an expression of 
opinion, and every one is bound either to know the law himself, or 
to take the usual steps for satisfying himself upon it.” -68) 

On the same principle misrepresentation does not exist when 
each party is perfectly cognisant of the true Estate of affairs, 189) or 
where the untrue statement has not been the operating motive 
upon the mind of the other party.lfo* 

(66)’ Collen v. Wright, 7 E. & B. SOI'! EandMv- Trimcn, 18 O.U. 786: 25 L.J. 
C.P. 307 ; OUVftr v. Smk cf E^tglatid, (1901) 1 Cli. 666 ; 70 E..!. Oh. 377 ; affirmed sub 
nom. Slmhiy v. Bank of England, il903l A.C. lU ; 72 L.J. Ch. 402. 

(66) Biiattie v Lord Ebuvy, Jj.B. 7 Oh, 777! afflcmod in pcinoiplo, L.R. 7 H.E, 
102 : U L.J. Ch, SO. 

(67) Collen V. WrigH, SB &B.657; Weeks v. Fropert, E.B. 8 0,P. 437, 437 : 
42L.3.C.P. 129; Oiwerv, Sank of England, {1902) 1 Ch. 610; 71 E. J. Ch. 888 ; 
affirmed sub nom. Starkey v. Bank at England, (1903) A.C. 114 ; 79 L.3. Oh. 402, 

(68) Bashdall v. Ford, L.B. 2 Eq, 760; Beattie v. Lord Ebtiry, E.E. 7 Ch. 777, 
802 : 44 E J. Ch. 20 ; Eaghsfteli v. Londonderry, 4 Ch. D. 693. See as to what is a 
statement of law, per Jeaeel, M.E., 4 01* D. at p, 702. 

(69) Per Lord Hatherley, L.E. T.H.L. ISO', Eagksfiold v. Londonderry, 4 Oh. D. 

693 : fialfcot V. Lews, (1901) 1 Oh, 344 (860), ■ 

(70) Ofapham V, iShtllitd, 7 Baav, 149, . . 

as','''-/-'.;:.. 


LAW OF COSTS IN BEITXSH INDIA. 


fOHAP. 


Suit against Similarly, a landlord, being entitled to recover from his tenant 
all the loss which he may sustain by not being put in possession of 
nant Premises at the end of the term, can recover the costs of eject- 
*ing an under-tenant who holds over, though it be against the will 

Suit for ooKta Where a tenant held over, and an action was consequently 
brought against the landlord by a person to whom he had agreed to 
oUenaufc^^^ let the premises in the ordinary way, the landlord was held entitled 
holding over, to recover from the old tenant the> damages and costs which he had 
to pay the new tenant, and likewise his own costs of defending the 
action up to a point which was found to be reasonable. 

SuiHoroosfcs There are several cases, of which Levis v. may be 

waSty and said to be a leading case, in which it appears to have been laid down 
re*sale. ^ general rule, “ that where goods are sold with a warranty by A 

to B, and B resells with a similar warranty to 0, who sues and 
recovers against him for breach of warranty, B may recover against 
A not only the costs and damages he had to pay G in the former 
action, but also his own costs incurred in defending 

'' In all such cases as those above mentioned, the defendant in 
the second action will be liable for the costs of the first, if he has 
advised or sanctioned a defence being set up ; because by directing 
a defence he has admitted that there were reasonable grounds for 

defendmg.’’(74) 


ii*. 


{11) Henderson v. Squire, L.Ki 4 Q.B. 170. 

(72) Bramley v. Ghesterion, 2 O.B.N.S. 592 ; 29 L. J. C,P, 23. 

(72-/2) 7 TaiiDfe, 153. 

(73) Lewis v. Peaks, 7 Taunt. i53; Mainwaring v. Brandon, 8 Taunt. 202 ; 
Fennel v. Woodhurn, 7 0. & P. 117. See, also, Mayne on Damages, 8tb. Ed., pp. 109, 
118. “But it has been pointed out by Parke, B. (10 M. & W. 255) that Lewis v. Peake, 
was decided on the ground, that the pkintifi was not aware at the time he sold the 
horse, that the warranty was not complied with. Anoordingly, where plaintif had 
pnrobased a horse of the defendant with a warranty of soundness, and sold it with a 
like warranty to J.S., and the horse turning out unsound, J. 8. brought an action 
against him which he defended and failed ; the jury having found that the plaintiff 
ought to have discovered that it was unsound at the time he sold it to J.S., it was 
held that ha was not entitled to recover as specific damages the costs incurred by him 
in defending the former action,” {Wrightup v. Ohamherlain, 7 Soo. 598.) Because 
these costs arose, not from the breach of warranty by the defendant but from his own 
carelessness in giving a similar warranty again. See Mayne on Damages, 8th Ed,, 

p. 118. 

(74) Williams V, Burrell, 1 O.B, 402; Howes v. Martin, 1 Esp. 162, “It would 
seem that slight evidence upon this point may warrant a jury in finding that the 
defence was sanctioned. A sued B in an action, in which B would have a remedy 
over against 0 ; B gave notice to 6 of the nature of the action, and called on him to 
oome in and defend it. This 0 refused to do, but did not forbid a defence being taken. 
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“ In no case can the costs of defending an action be recovered Suit for cost! 
when that action is brought, not merely for the wrongful act of the brought oV 
defendant in the second action, hut also for some wrongful act 
the original defendant himself. ”(76) own wrong. 

A man has no right, merely because he has an indemnity, to Suit foroost 
defend a hopeless action, and put the person guaranteeing to a oases oi 

useless expense.f7C) ■ mdemnity. ^ 

Although the indorser of a bill of exchange is in a certain 
sense a surety for the acceptor there is no such privity between 
them as will enable the indorser, who ha.s been forced to pay the 
bill, to recover against the acceptor re exchange, much less costs 
incurred by him in an action on the bill. (77) 

The same principle applies where a person authorises another 
to do an act in his name, and inderanifie.s him against the conse- 
quences. Thus, where a landlord authorised a broker to distrain, 
and undertook to indemnify him against all costs and charges in 
respect of any law expenses or actions that might arise or be 
brought against him, and the broker distrained, in a perfectly 
regular way, but the tenant brought a vexatious and groundless 


B suSered judgment by dciault, and put A to tbo pi’oof of bis claln3j at fcbe writ ol 
enquiry. It was held that thorn was ovidenes to go to tbo jury that C had sanotionod 
the defeaos, and the jury having included fchoBc ooiits in the damages in tho action by 
B against G, the Court ralasad a new trial.” {Blyth v. Smithy 5 M. & G. 405). ** In 
another case, silence on the part of the .-.defendant- in the Bseoiid action, when written 
to by the defendant in ihc Erst action for instructions how to act, was considered a 
sanction of the defence to the first action.” Bolph v. Crouch, L»E. 3 Bx, 41 ; 37 LJ. 
Ex. 8. 

(75) Sae Mayne on Dvimages, Sth Ed., p. 119. Covonant by assignee of lease 
containing covenant repair, against lessee who had oovenajated with him that he had 
repaired ; breach that he had not tepaicsd in conaequence of which, plaintiff, who 
had himself assigned over with a similar covenant, had been sued by hia asnignae, and 
forced to pay I20L to settle. The Jury in the second action found that the plaintiff 
had only been damnified by the breach o! defendant’s covenant to the extent of SOL 
On leave reserved to add the coats plaintiff had insurrc’d in the former action, the Court 
held, that as the amount paid Inafe was greater than that found by the jury to have ' 
been the damage oaused by the defendant’s non^repair the difference must be taken to 
have been damage caused by the plaintiff’s own non-cepair, (Bae Mayne on Damages^ 
8th Ed., p* 119, and the oases noted therein). , 'This being so, the deloace of the action 
brought against him by his asatgase, and the costs so incurred, were not the nficessary 
consequence of the defendant’s breach of contract. Bhmt v. Kalloway^ U A. & E. 28. 

(76) Walker v. 'Bamn,' 10 M,. ^ -W. 259 ; GilkU v. Bippon, I M. ds M. 406 J KnigU 

Y. Hughes, ibid, 247 ; Maxwell v. BriHsh Thompson- Eousion Oo,, (1904) 2 K.B. 342; 
78 Ii.J.K.B. 644* ^ 

' ■ (771 Bmmn v. Morgm^ 9 B, & 0. 6X8. . ' 
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fiction against him which he defended, and the tenant was nonsuit- 
ed, the broker was held entitled to recover from the landlord the 
costs of defending the action. It was urged that the landlord only 
bound himself to indemnify against the costs of costs of actions 
which might be brought on the ground that there was no right of 
distress, but it was considered that the indemnity extended to all 
actions to which the broker might be subjected, except for actual 
misconduct or default of himself or his servants. 

So where an execution creditor pointed out to the sheriff a 
wrong person as his debtor, and the sheriff arrested him and was 
then sued for the wrongful arrest, and defended the action without 
communicating with the creditor ; it was held that the sheriff could 
only recover these costs in an action against the creditor, if the 
defence of the action by him without communication with the 
creditor was a reasonable course to take under the circumstances, 
and that whether it was so or not was a question for the jury.^^^l 
It would seem that the costs of preferring an unsuccessful 
appeal can in no case be recovered, although the person preferring 
the appeal has a contract of indemnity in his favour.lSOi 
Suit for costs The plaintiff had sued the defendants and their father for the 
specific performance of an agreement entered into by the father to 
to minor geH gome lands which had belonged to him and the defendants as 

defend ants , ^ 

tinder order members of a joint family. The defendants, being minors, were 
of Court. represented by an officer of the Court as guardian ad lite-m. 

In the course of the suit, the plaintiff had, in accordance with an 
order of the Court, paid from time to time to the guardian ad litem 
sums for purposes connected with the defence of the suit. Though 
the defence failed, the Court did not make any provision for the 
recovery of the amount paid by the plaintiff'. Hence the present 
suit to recover the amount advanced. It was held, by Justice 
Subramania Ayyar, that the Court in the former suit had power 
neither to direct the plaintiff to make the payments which were 
made to the guardian ad nor to award the amount so paid as 
costs in the cause. The present sidt for that amount could not, 
therefore, beheld to be unsustainable for the reason that the 
matter was one for the Court to have dealt with in the previous suit. 
But the plaintiff could not succeed under S. 70 of the Contract Act 




(78) Ibbeti v, De la Salle, 6 H. & H, 283 j 30 L J. Ek, 44, 

(79) Caldbech v. Boon, 7 Ir. Rep/ O.L, 82, 

(80) Vogan. v, OuUoni 15 Times Law/Bep, 88, ' 
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inasmach as, in the circumstances of the case, the defendant could 
not, within the meaning of the section, be said to have enjoyed the 
benefit of the {ilaiotiii’s expenditure. Though there is authority for 
the view that payments or charges connected with legal matters in 
which infants are concerned would come under the head of neces- 
saries, if there are reasonable grounds therefor, still, S. 68 of the 
Contract Act not having been relied on in the Courts below, the 
plaintiff could not, in second appeal, be allowed to raise such an 
issue as ' would necessitate an enquiry. Justice Davis was of 
opinion that a matter of this kind could and ought to have been 
settled in the suit in which it arose. The plaintiff having succeed- 
ed, a supplementary issue should have been framed and tried as 
to the amount due to the plaintiff on account of the advances made 
by him to the guardian ad litem for conducting the defence, and 
then a decree should have been given to the plaintiff for the total 
costs found to have been properly incurred in the case by the 
guardian out. of those advances. If this had been done there would 
have been no necessity for the present suit.’'^^^) 

The sons cannot succeed in exempting their joint ancestral smt agamst; 
property from being taken in execution of a decree for costs against 
their father when the latter defended the suit representing his oreea agamal 
sonsd^^) 


fckeir fatheri 


(81) Venkata Vijapa Gopalaraju v. Timmaypa 2*2 M. SM* 

(82) Lola Bard v, Narain Bingh^ A.W.N. (1883) 20L In febis oaso one Kbosbali the 

fatibec of a Joiafe Uodlvblefi Htoda purobasod on behalf of febo family, out of 

family funds, the equitiy of redemption ol a oertala proiiarty. Tba mortgagee 
thereof foroughf; a suit against Kbusbali for the sale of the property, Khushali 
defended the suit, and a deeres was given against him with costa, As be failed to pay 
these costs, certain ancestral property belonging to the family was attached and sold# 
The sons of Kbusbali than brought this suit against him and the purchaser of the 
property, alleging that they were not bound by their lather’s acts, and were entitled to 
recover the property which bad been alienated in consequence of those aots. The Court 

of first Instance gave the" plaintiffs' a decree' which the lower appellate Court affirmed,' 

The purchaser appealed to the High Court,, OMfisId and Tyrrell, W., said in the course 
of the Judgment “This appeal must be decreed, The plaintiffs, sons ol Khushali, sued 
to recover what has bean found to be joint ancestral property sold in execution ol a 
decree for costs against Khushali, The costs were decreet! In a suit brought for the sale 
of soma mortgaged property in which Ehushali had bought the equity of redemption, 

It is found that the plainlifis were equally;' with him owners o! the said property, and it 
must be held that Khaehals defended that -suit repmsentlng the plaintiSs, Under such "" 
oiroumatanees the plaintiffs ean^ot' succeed in, exempting their joint ancestral properly > ' 
from being taken in execution^** 'Mamin Bingh i.W.K, (1888) SOT (202), 
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Suit for coats Two persons were indicted for a conspiracy. It was held 
fgafnauwo that “ if one employed an attorney he might, in an action for 
malicious prosecution, properly charge the costs of defending both, 
one, because each was interested in the acquittal of the other. But if 

each had a distinct defence, as, for instance, if one alone proved an 
c(,Ubi, it was said that the case might be different. There, however, 
the costs would be easily severable, and the jury would be bound 
to consider how they should be borne.”(83) 

Suit for costs In a suit to recover costs and damages for loss incurred by the 
— Pofnte to*^ wrongful acts of the defendant, the plaintiff must show that the 
be proved, loss was the necessary and unavoidable consequence of those 
acts. (84) 


(83) Bowla7ids v. Samueh 11 Q B. 39. 

(84) Mussamat Subjan Bibi v. Sheihh Sariatulla, 3 B.L.R.A.O, 413 = 12 W.R. 329, 
disfeinguishe^ in Manohar Lai v. Qobardhant 13 G.O. 357 (360). Where special damage 
is the gisii of a plaintifi’s case, and he fstilg to prove such damage, ha is precluded from 
recovermg ordinary damages. Edward Wilson v^ Kanhya Bahoo, 11 W.R. 143. 


CHAPTEE XII. 

CONTBIBUTION FOE COSTS. 

Pnnoiple as to oontribufeion for costs. 

Illustrath^e cases. 

Gontributioa for costa among 

(i) co-coBtraotors. 

(ii) 00 -sharers. 

(iii) oo-suretxes. 

fiv) Members of Malabar tarwad. 

(v) Joint tort-feasors. , 

(vi) Co-defendants having separate defences and also being tort-feasors, 

(vii) Pro forma defendants, 

Mortgagee of joint property impleaded in partition suit. 

Oognizability by Small Cause Court. 

Cognizabiiity by Revenue Court. 


The broad principle recognized in Courts of Common Law and Prinoiple 
Equity alike is that where several persons are co-debtors for the 
same debt which as between themselves is payable in several costs* 
snares and one is compelled to pay the whole or a part greater than 
his share he is entitled to recover from each of the other a contri- 
bution or proportion of the excess beyond his own share.hl 

Costs awarded in a ho7ia fide litigation can be recovered by a 
suit for contribution unless the opposing parties can show any 
misconduct in adding parties whose costs they were ordered to 
pay.(2) 

Where one of several Joint contractors who has been obliged niuBtraMva 
to satisfy the whole demand, sues to recover a proportional amount c*onttibution 
from his fellow contractors, such a claim is maintainable when it 
can be shown that the former has been compelled to do that which oMSlora.'^ 
the latter was legally compelled to do, or, in other words, when he 

(1) Bee Story on Equity Jurisprudsnoe, Sad Engliah Edition, pp. 819 and 335 ; 

Eieaka on Oontraots, 8rd Edition, p. 69 ! tiindley on Partnership, 6th Edition, p. 368 
and oases cited in Musammat Kan,iz ffusa Bibi v. Skeo Narain Misr, 10 0.0. 108 
UlO). 

(2) Shreevararayan v, Palthia KcmUaTtaih Veetarayan, 1 M.Ii.T. 194, donhtiog 
Merry Weather v, Niason, 16 B.B. 810 ; 8 Term, Bepott 186, following Shakul Kameed 
Alim Sahib v. Syed Ibrahim Sahib, 36 M, .378 (376). 
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has been cotBpellecl to satisfy a demand, parcel of which his fellows 
were liable to satisfy, the latter’s, liability in such cases existing 
irrespectively of a promise on his part to fnclenanify or of a request 
on Hs partJ*^ 

Where only one of. several co-contractors is sued, he cannot 
call opoB his co-contractors to eonkibiite to the costs of the 

ai)oo-8barers. Where the plaintiff, one of several co-sharers, paid the shares 
of revenue due by other co-sbarers, to save the estate from sale, 
and then brought a suit for the balance of the revenue, after 
deducting his own share, against all the co-sharers, the lower 
Court made the plaintiff pay the costs of the defendant, who had 
not made default in payment of revenue. Held that, since' the 
payment by the plaintiff oh the full amount of revenue was an act 
whereby all the share-holders benefited, inasmuch as the mere 
payment of their respective shares by the share-holders who did 
not default would never have protected the estate, the -plaintiff was 
entitled to get the costs of his suit against all the share-holders, to 
) be levied from them in the proportion of their respective shares in 

^ the estate. 15) 

The appellant and the respondent along with other persons 
were co-sharers in an under-proprietary tenure. The superior 
proprietor sued the respondent and the other co-sharers for arrears 
but did not implead the appellant. The suit w'as decreed ; the 
respondent paid the whole decretal amount and now brought the 
present suit for contribution against the appellant for the share of 
rent due from her. The appellant contended that as she was not 
a party to the former suit she was not bound by the decree and 
that she could not be held liable to the respondent because at the 
time when the respondent paid the sum decreed she had no interest 
in the payment inasmuch as at that time she had no interest in 
the holding and the superior proprietor’s claim for rent was barred 
by limitation as against her. She also urged that she was not 
liable for any part of the costs incurred by the respondent in the 
former suit. Held, that a person liable with others jointly and 
severally for rent does not lose his right of contribution against the 


(3) Punjab V, P(-tufn Singh, 6 N.W.P. 192, 

(4) Punjab v, Petum Singh, 6 N.W.F. 192, followed in Musammat Kaniz Fizza 

Bihi V, 8heo Narain Misr, 10 0,0. 108. ^ 

(5) Eadha Jibon Mustofee v. Forlong, 2 Hay. 122. ' ^ 


^ «ii iiiiSgg:Sid 
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others by failing to ask the Court to make them parties to the suit 
inasmuch as the liability to contribute does not depend upon the 
decree but on the fact that he and the co-sharers were in the posi- 
tion of joint promisors qua the superior proprietor and where one of 
such promisors has to discharge the whole debt or a part greater 
than his share he is entitled to recoYer from each of the others a 
contribution or proportion of the excess beyond his own shareJ^l 
It was farther held in this case that as the respondent could not 
have avoided payment of the whole rent at the time when he was 
sued and when he had to pay it, a cause of action for contribution 
accrued on the payment, and that there could be no right to 

contribution in rcvspect of costs. 8) 

One of several sureties, who is compelled to pay the whole 
can in equity compel the others to contribute towards payment of 
it. This equitable right is one independent of contract although it 
may be taken away by speciixl agreement. As a general rule, one 
co-surety cannot recover from the others the cost of defending an 
action, unless he is authorised or induced by the latter to do so, or 
unless, from some combination of circumstances, it became neces- i 

sary to defend such suit.^^* 

A suit was brought for maintenance against a karnavatht and (ivl Members 
her anandravans wdiich was decreed against the former and 
dismissed with costs gainst the latter. The present suit was 
brought for contribution by some of the plaintiffs in that suit, from 
whom the costs were recovered against others : Held, that as there 
was no misconduct on the part of the plaintiffs in impleading the 
amndravans as defendants and as costs had been ordered in a 1 

bona fide litigation, the defendants were bound to contribute.!^?! ; 

A suit for possession of a plot of land and for damages for H Joint tort- ; 
demolition of a wall and removal of building materials was decreed 
with costs against the parties to this suit. The decree was executed 1 

for costs against the present plaintiff, and he sued his co-defendants „ ; 

|6| Mummat Kmtw Fima Bibi v, Shen Naraim Misff 10 0.0» lOS (mkxsmg to •- 

Botiker w Peplow, 9 O.B. '493|. ■ ? 

HI Mmamai Sank Fima Bibi ir. Sh€o MarainMisrt 10 0.0* 108 flOO), . ' ' 1 

{8} IMd, following MunjU Patam Singh, $ 192 ; see, also, iamiMd Mi - > 

Khan V » Zakuf^uhSasan Khm, 18 0 0. MO, , f 

(9) Mt$. S* (X Bpm6 ?,'0* H* MacUadt 86 PiB» 2868 i Mm, also, M* OmsimUm 'f' 

■If. D wm, 1 N,W‘F* m ; . ' - ' 1 

(10) $kruMram$an f* FaUhm Smild SMU , f M, Csm* 268. ' 'v./' j 
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in the previous suit for contribution. Held, tnat the suit wouid not 
lie.UD Ohatterjee, J., said in the course of the iucli^iiient : “The 
law relating to right of contribution among joint t.irfc-i'easors is best 
summed up by Pollock in his Work on Torts thus : ‘ In short the 
proposition that there is no contribution between wrong-doers must 
be understood to affect only those who are wrong-doers in the 
common sense of the word as well as in law. I he uiotig must be 
so manifest that the person doing it could not at the time reasonably 
suppose that he was acting under lawful authority, or to put it sum- 
marily, a wrong-dcer by misadventure is entitled to indemnity from 
any person under whose apparent authority, he acted in good faith; 
a wilful or negligent wrong-doer has no claim to contribution or 
indemnity’.”(i21 

No right of contribution exists as between defendants who 
* in collusion with each other set up a false defence to defeat the 

plaintiff’s case. ( 18 ) 

The finding arrived at as to such collusion between the defend- 
ants in the previous suit cannot be used as evidence to establish 
•such a fact, in a subsequent suit for contribution for costs paid by 
one of such defendants against others ; for that finding was arrived 
: at in the previous ease in which the plaintiffs and defendants in 

the subsequent suit W’ere all co-defendants and a third party was 
the plaintiff.(w) 

(vi) Co- In a suit against one defendant for possession ol certain 

property, which was claimed as his by iho m-igiDai defendant, 
separate certain third persons got themselves added to tlie array of parties ' 
andS as defendants and put in a defence in opposition to and exclusive of 
being tort- tiiat of the first defendant. The plaintiff in that suit obtained 

f,63iS0r8t . 


(ill ^udhu Singh ‘V. hehm Singh, P.ts.lL ICOO, p, I-IR. 'U301, HeM* also, 

fclaat as costs wore raallssQdfroiij the plishiiUg iisi:iJ?fiictioR of the Small 

Cause Court, the cause ol actiou anosc? wnliai the |iii,irsuisi.'ib,n of ihiit Coiiri aiiii it was, 
therefore, oompeteot to ity the suit. StidhU Singh w Ithnu Singh, IMi.E. 3900, 
p. 526«7 F.B. 1901, freferririg to GfMn-d Chunder, Mundp v. Srifpifewd Chowdhfn, U C. 
380; fayangara VadaU VittU Manja v. Panymigrn Fmiingam Kumppalh Eaiugmkm 
Mayar^ 7 M. SO, md Wakire v, Ta&adduQ lO A. 462|. 

(12) Per Challerjee, J., m Sudhu Singh v* Mma Smgh, P.L.B* 1900, 525 (626427) 
«7P,B;. 1001. ' ' , , 

- v‘|l8| Mind Chunder Mmdy v, SrtgoMnd Ckowdkry, 24 C. 880*1 O.W.H. tW 
(fcillowsog Manja v> KadugQchf>% M» ,S8 aad dintiuguishiug Bf§$iudrQ jEttWfjrEof 
Ohaii^dMa -7, Bash Bekari Boy Chmdhry, 13 ,0. S€0|., 

(14) Bohini Ghmder Mmdy v, Srig&Und Ckmdhry, 21 C, 380 -I C*W,H* 170 
(tomwmgBmnd0r NMh PaWkmikfy^.fimja MuhlPal Ghmdhm IB 04 SM If *144* 
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a decree, the claims of both sets of defendants being fotiiid to be 
unsupported, and the decree gave costs jointly against ail the ■ 
defendants. The decree having been executed for costs against the 
first defendant, he sued the other defendants for conkibntion. 

Held that the suit would not lie.US) 

Before a plaintiff can obtain contribution in respect of a decree (^n) pro 
for costs, he must show that some equity exists between him and 
bis co-judgment-debtors making the latter liable to contribution* 

A suit was brought against several persons amongst whom were 
included the plaintiff and defendant to the present suit. The suit 
was dismissed in appeal, neither the plaintiff nor the defendant 
who were made jpro forma defendants contested the claim. A decree 
for costs was made against all the defendants including parties to 
the present suit. The costs were recovered from the plaintiff to 
the present suit. In a suit by the plaintiff against the defendant 
for contribution it was held that the suit was not maintainable.kQ] 

Where co-sharers who have paid their share of revenue assess- 
ments are made defendants in a suit for contribution, together with 
other co-sharers whose proportion was paid by the plaintiff, the 


(15) Paliire v. Tasafmq Etimin, 19 A. 462==rA.W.N. 0897) 107. IKrUto ’ . 

Ohunder Ohafierjeev, Wise^ VI W,B, 70, Pre^^puily Roy v. Loharam Eoy^ 7 W,E. 384, 

Abdul Wahid Khan v Shalaka Bibi, 21 C, 49a (503) au4 Stiput Singh v. Imrii Tauari, 

6 0. 720, referred to.) The Court, Edge, C. J., and Biair, J«, raid in the course of febe 

judgment It appeirn to that it lay upon the plaintiS here to .show that there 

was either some cont met between him and ih^ defeiidanta, or somo equity which 

created a duty on theso defendants to contribute to the costs in qaestiea as between ' i 

themselves. Apparently the plaintiff and defendants here w^re wrong-doers. They 

were holding on to property to which the plaliVJff in the former suit was entitled, and* i 

to which they (or either or any of theml'were not aiV'.itledt Each was acting independ- ; 

ootly and for his own benefit, and setting up a title against the plaintiff to the | 

former suit which was independent of, and separate from, and inconsistent with, the 

title set up by the other dafendants. Their claims were mufeually exclusive. There } 

was BO contract; between them. One was not acting m the servant of the other; find , | 

there was no equity between these persons, whose eases were antagonistio to each other, j 

It appears to us that the principle upon which Krislo .Chunder Chaiterjee v. IFisc, 14 i 

W.R. 70 and Breeputiy Boy v. Loharam Bo^i 7 W.E. 384, were decided Is the correct 

principle to apply in this case. It is the principle which we belisva the Privy Council 

would have applied 5 at least so we conelude from the Judgment of their LordshlpB in 

Abdul Wahid Khan v. Shaluha Bihh 21 G.49| {50S), That there may in some events 

be contribution between wrong-doers Is sho$?a from the judgment in Buput Singh v.' 

Imrit Tmath 6 0. 720. No facts ware .alleged or proved here, and no facts existed, 

which would enlitle^the pkkitiff' to-obtain contribution from the defendants in respect - 

of these costs.” Per Edge, CJ«, and, Blair, I., in FaMre v, Tamiiuq fikaaiii, 19 A* 

462-A.W.N. (1897) 197. , _ 

'■ ' (Iff) Mulh Singh v. Jagmmih Singh, 7 4, Ind* Oas, 681, 
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defendants who have paid are entitled to their costs of appearing, 
etc., notwithstanding the fact that the plaintiff may have made no 
claim against them, but has joined them merely for the sake of 
oonformity.(i^l 

Mortgagee oJ A, B and C, being defendants in a partition suit, were ordered 
implea'ae^d "in costs of the plaintiff therein, A was impleaded because 

he held a mortgage which had been executed in his favour by B 
over a portion of the property. Upon a warrant of attachment 
being issued against A, he paid the whole amount due in respect of 
the costs, and now sued B and C for contribution. Held that he 
was entitled to contribution.^^) 

OognwaWlUy A Suit by one of several joint judgment-debtors, who had 
Cause satisfied a joint decree for costs, for contribution against the other 
Ooutt. judgment-debtors is not a suit exempted from the jurisdiction 

of a Court of Small 0auses.(^9) 

A suit for costs paid by one of two persons jointly liable is 
cognizable by the Small Cause Court 

Oognizabiiity The respondent was the lambardar of a village and the appli- 
cants were co- sharers. The respondent sued certain under proprie- 
tors for enhancement of rent. He then filed a suit in the Civil 
Court claiming from the applicants their sh.a]:e in the costs of the 
litigation on the ground that they were benefited by the enhance- 
ment. The applicants pleaded that the claim was covered by 
cl. (16), S. 108 of the Oudh Eent Act, 1886, and conse- 
quently was only cognizable by tbe Eevenue Court and not by the 
Civil Court, Held, that the claim was covered by cl. (16), 
S. 108, Oudh Eent Act, 1886, and was not cognizable by the Civil 


Court.121) 


(17) Qolam Ahmed Sliahv,.Beharylolh MB,xsh» Q39. 

(18) Shahul Kameed Al'^m Sahib v .Syed Ebrahim' Sahih, 26 M, 373 (374) (distin- 
quiahing Eakire v. 'lasadduq Bmain^ 19 A. 462 and commenting on Merryweather v, 

8 a?.B. 186). 

(19) Bhaironv, Bam Barm, 98 aI 992»A.W.H. (]906) 6 = 3 A.IiJ. '6, following 
BmaNath Shah v. Naba Kumar Chowdhary, 15 C. 713. 

(20) Bkva Nath Shah v. Naha Ktmar Ohowdhary, 15 C. 7t3 (followed in Bhairon 
V, Bam Baran, A.W.N, (1906) 6=3 A.h.J. 6=28 A. 292). See, also, Sudhu Bingh v, 
Behna Bingh, P.L.B. {1900}, p, 525=7 P.B, 1901. 

(21) Si^0h v. Bakhtawar Singh, 6 0.0, 298, 


OHAPTEE XIII. 

INTEEEST ON COSTS. 


'General.' 

Illuskafcive oases : — 

(i) Where coats form part of the entire decree. 

(ii) Where parties agree to sabmit she matter to dii^oraiion of executing Court, 
(ill) Where a just demand has been resisted by defendaot for long time. 

(iv) Where decree under which costs were recovered is reversed. 

(v) Powers of executing Court-Execution of order of Privy Council, which 

awards costa but makes no mention as to interest thereon. 

Rate of interest on costs iuoucrod in British India, 

Interest on costs of translation and printing. 


** Interest cannot be allowed on costs where the decree itself c^enerai. 
is silent on the point, unless submission is made by the parties to 
the discretion of the Court.<i) The view once taken that S. 222 and 
S. 209 of the last Code did not affect the special provisions as to 
allowance of interest in the Transfer of Property Act® has been - 
dissented from and overruled. ''(3) 


Where costs form a part of the entire decree they would carry 
Court rate of interestJ^l 


Illustrative 


Interest not provided for in the Privy Council order may, 
however, be allowed in execution where the parties have agreed to 
submit the matter to the discretion of the executing Court.t^l 


(1) Bhoza Bughbut v. Bhoza Buy, (1371) 3 A,H.0.R, 319 ; Foresier v. Brnre^tary 
0l Bmu, 4 I A. lS7«a 0. 161. 

(9) dmolah Buw v. Lmhmi 19 A. 175. 

(3) Achalabala Bux v. Burendra Nath Dep, 24 0, 706 ; Bubbarapay, Pmnmmamh 
21 M. 364 ; Maharajah of Bhartpur v. Bani Kamo, 23 A, 181 (191) (P.O.). 

(4) Tam Bundari Debt v, Khedan Lai Baku, 14 O.W.H. 1089 (1094). As regards 
ittterest on costs it is settled law (see Baj Kimar Singh v. Sheo Marain Baku, 12 ()• 
W.N. 364), that the costs must be moluded in the account which is to be made upas a 
whole on the decree filsi, and the decree being thus for a lump sum, the costs which are 
indistinguishable from the rest of the sum due bear interest Ipso faato at the Court 
rate anti! realisation. 14 0.W.H.-1089 (1095). 

(5) Fortm V. Th0 Bmetarp of Btak^ 'S'0. 16l»4 I.A.' ' Sulh, F.G»- Rul. 

628 (KOJ. ^ ,■ ./■ 


(i) Where 

costs form 
part of the 
entire deoree* 

(ii) Where 
parties agree' 
to submit the 
matter to 
disoretion of 
executing 
Court. 
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(iii) Where a Where a just demand has been resisted by a defendant for a 
hM bee?**” considerable time after receiving notice of the claim, the plaintiff is 

d?fenaant for entitled to get full costs with interest.(6) * 

ong time. 

dMr^**Set Where a decree under which costs were recovered is reversed, 

which costs QQ express order is needed for refund of the costs ; the party who 

were recover- ^ . . , . . . r l x • 

ed is reversed, recovered having no right to retain the same, interest is award- 

able on costs to be so refunded. 

A successful appellant, claiming refund of costs with interest 
recovered from him in execution of the lower Court’s decree sub- 


sequently reversed in appeal, can claim interest on the amount 
recovered from him.^^^ 

Costs paid in compliance with a decree subsequently reversed 
may be ordered to be refunded with interest by the Court which 
.. made the original decree. (9) 

A party to a suit whose case has been dismissed in both the 
lower Courts with costs is entitled, when the decrees of the lower 
Courts are reversed by the Privy Council and the case remanded 
for re4rial, to apply for a refund of the costs already paid under the 
decrees of the lower Courts, but not for interest on such costs. 
Such an application need not be made to the Privy Council, but 
may be made tc the Court in which the suit was instituted. (^-O) 

executing^ general rule is that an executing Court ought not to award 

Oouefe-Exa- interest where the decree itself does not award it. Hi) 
bution of 
order of 
Privy 

OouDcil, ^ 

which 

awards costs 
but makes no 
mention as to 

.interest ■ ■ ■■ : ■ ■ : — ^ ^ — - — — — ^ 

thereon. (6) Naklu Mai v. Phagu Shah, 56 P,W,H!. 1910. 

(7) Kedar Nath Pakrasee v. Doya Moyee Debia^ 20 W.Bi 49. 

(8) Earn SciJiaiv,Th& Bank of Bengal, 262 = A, W.N. (1886) 87, referring to 
Forester The Secretary, of State, 3 C- 161=4 I. A. 137 = 2 Sath. 628 fP.O.) and 
followed m Ayyanaiyar v. Shastram Ayyar, 9 M. 506, Arunachelam v. Arunachallam, 
15 M. 203=2 M.L.J. 1, and Phul Ohmd v, Shankar Sarup, 20 A. 430=A,W»N, j[1898) 
100 . 

(9) Borah Ally Khan v. Abdool Amm, 4 0. 229 = 3 O.L.B. 358. 

(10) JDorab Ally Khan V, Abdool A&zsez, 4 G» 229=3 O.L.B, 358, referred to io 
Mohmund Mondul v. Mafur Mondui, 26 0. 820=3 O.W.H. 770. 

(11) Forester v. The Secretary of Btate^ 3 0. 161=4 I. A, 137=2 8uth, 628 

, ■ , (P#0.) referred to in 22 B. 42. ,, _ % 
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Interest cannot be allowed upon costs when the decree of the 
Privy Council is silent on the subject.hs*) 

Thus, when the order of the Privy Council awards costs, but 
is silent as to interest on the costs so awarded, it is not competent 
to the High Court, executing the order, to direct payment of the 

costs with interest.lts*! 

Where interest on costs is not awarded by the order of the 
Privy Council, the Courts in this country ought not to allow such 
interest in execution.h^l 


A decree-holder is not entitled to claim interest oh coats when 
not allowed by the decree. The proper course is for the parties to 
apply to the Court which made the decree to amend it ; but in the 
stage of execution, the decree must be executed simply as it is.l^s) 
Where the decrees of the Sudder Court and of the Privy 
Council made no provision for interest on the costs awarded in those 
Courts, the lower Court cannot, in execution, allow interest on such 
costs.U^) 

Interest not provided for in the order of the Privy Council 
may, however, be allowed in execution where the parties have 
agreed to submit the matter to the discretion of the Court executing 
the order.(i7) 


In the execution of a decree of the Privy Council the High Bate o£ 
Court allowed interest at 6 per cent, from tlie date of the order in 
council on the costs incurred in British India by the successful ouwed in 


Interest on costs may not exceed 6 per cent. Where high 
interest has been awarded up to date of suit, no further interest 
should ordinarily be allowed.!^®* 

(12) Maharanee Brojv Soondutee Debia v. Anmid Moyee DeMa» 16 W.R. 302. 

(13) Fare&kr v* The Seaniary of Siaiet B 0.161 *=4 I, A. 137 » 2 Sufcli. 628 (P.O,), 

followeci m Tohhan Singh dirwar Bingh^ 32 C* 494=9 C.W.H. 372 = 1 118. 

(14) S'oreiter v. The Seentary of Slate, 3 G. 161 =4 LA. 137=2 Sutli. 628 (P.O.), 
followea in Dahhim Mohan Boy Chomhry v. SaroSa Ziohan Boy Ohowdhury, 23 0. 
367. 

(15) Ulfatmma v, Mohan Lai SukuU 6 B.L-.B, &pp. 33. See, also, Lehhraj Boy v. 
Mahtab Ohand, 21 W.B. 147. 

(16) Bajah Leelamnd Singh v. Maharajah Joy Mmgul Singh, 15 W.B. 335. 

(17) Forester v. The Seeretary of SleUe, 3 0. 161 (P.O.)=4 I. A. 187=3 Sath. P.C. 
3. 405 - 8 Sar. P.O.J. 717-P.B. 1877 {P,0,) 1, 

{18) A. B. MiUer v. Madho jpiw. A.WiN.:- {1897) 70, refernng to NilnMtdhub 
, V. ^ 21 

(U) Cmim AU v,T<mda Myd, (18S3-1S00), p. 332. 
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om”?£ Where the Privy Council reversed a decree of the High Court 

tiansiaHon with 4^276 12s. 2d. as costs in England, and affirmed the decree of 
and pibting. 2lillah Court with costs in the Courts helow. Held (1) that “ the 
Courts below ” included the High Court, and that “ costs in the 
Courts below ” included the cost of translation and printing incur* 
red in the High Court ; (2) that the decree of the Zillah Court 
having given interest on the costs incurred, the decree-holder was 
entitled to interest on the coats incurred on account of translation 
and printing ; and (3) that the decree of the Privy Council had 
made no provision for interest on the £276.(20) 


(20) MuMunThakoor'!. Ur, MakolmBrom iiormm.li W.R. a63>“9 B.Xi.R. 
Aw.aa ' ■ - 


CHAPTER XIV. 

APPEAL AS TO COSTS— POWERS OF APPELLATE 

COURT. 

Provision?, of fche Coda of Civil Prooedura-— Previous oasedaw. 

Grounds of infeerferanoe appellate Court 

(i) Where there is a question affeoting jurisdietion of Court, 

(ii) Where question of principle is involved, 

(iii) Where ordar of lower Court offends against some welhreoogniaed point of 

law. 

{iv) Where there is misapprehension of fact and law. 

{v) Where there is a wrong exercise of discretion, 

(vi) Where there is want of exercise of discretion, 

(vii) Order being against the uniform practice of the Court. 

{viii) Where there is a violation of an established principle, 

(ix) Where the order of lower Court is based on unsatisfactory reasons, 

(x) Where no reason is assigned for disallowing costs to successful party. 

(xi) Where the order of the lower Court is not clear. 

Certain other illustrative cases. 

Jurisdiction of appellate Court in respect of of appeal. 

Second appeal. 

Letters Patent appeal. 

Construction of appellate Courtis decree as to costs. 


It was originally proposed to enact in S. 96 of the Code of Provisions 
Civil Procedure^) that : “ No appeal shall lie on a matter of costs only oj civu 
where by law such costs are left to the discretion of the Court, 
except by leave of the appellate Court, obtained on an application case-law. 
accompanied by a memorandum of appeal.” As, however, objection 
was taken the clause has been omitted, with the result that the 
matter is still regulated by the previous case-law. Under the Code 
of 1359 it was held that a regular appeal would lie on a mere ques- 
tion of costs, although as the lower Court had a discretion in the 
matter, any interference with its order ought also to be exercised 
with discretion. Though, however, am improper exercise of discre- 
tion might be matter of regular appeal, no special appeal would 
lie unless the award of costs was contrary to law. 12) A similar rule 

(1) Act V of 1908. , 

(2) QriAhari hal Boy v, SuKdar Biiil, B.Ii.B. Sup. Vol. S'.B. 496. Foi eailiet 
oases, see Douceit v. IFiss, 1 W.B- 322, eto>, oiteS in Ameer All’s O.P.C., 2nd Ed,, 1916, 

p. 217. .. 


100 
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was laid down (3) under the Code of 1877. Under the last Code first 
appeals were given not merely from decrees but also from any part 
of the decreesj(^) and necessarily therefore against the part of the 
decree awarding costs. But such an award was then, as before, a 
matter of discretion, and the Court of Appeal would generally only 
interfere where a matter of principle was involved, whether in 
first appeal from a decree (3) or order, (7) or in second appealJ^) 

The Bombay High Court ^9) citing, certain English decisions, 
has held that the principle to be deduced from them is that appeal 
Courts should interfere v;ith the exercise of discretion by the lower 
Courts as to costs when there has been any violation of any estab- 
lished principle, misapprehension of facts, or where there has 
been no real exercise of discretion at alLd^) These principles will 
be of general application in first appeals and appeals from orders. 
In the case of second appeals it must be shown that the order com- 
plained of comes within the provisions of S. 100 of the Code of 

Civil Procedure.03) 

(3) BalMssenDas v. Lutchmeeput Singhs 8 C. 91 (9d). 

(4) Therefore, fehafe part whioh relates to costs is appealable if the deorae is appeal- 
able. See Tasudeti v. Bliava% 16 B. 241 ; Balhissen Bas v. Lutchmeeput Singhs 
8 0.91(94). 

(5) Secretary of Slate v. Marjum Hossein Khan, 11 C, 359 ; Amser All’s C.P.G. , 
2nd Ed., 1916, p. 218. 

(6) Ibid. 

(7) Moshingan v. Mozari Sayad, 12 C, 271 ; that is, sppsalabla orders, an appeal 
lying from that part of the order relating to costs. 

(8) Bunwari Ball v, Ohowdhry Drup Nath Singh, 12 C. 179 ; Ameer Ali’s Code of 
Civil Pfccednre (Act V of 1908), Notes under S- 35, 2nd Ed,, pp, 217, 218. 

(9) Eancliordas ViiliQldas v, BaiKasi^lQ B, 676 (682) ; followed in Ktishal Sadashiv 
V. Pmamchund Jnsrupji, 22 B. 164 ; Parshram v. Dorabji, 2 Evom. L. B, 254. 

(10) The English cases are numerous ; see Morgan and Wurtzburg on Costs, p. 266. 
Ann. Practice, Notes to 0. 6o, r. 1, p. 963, Vol. II, p, 467; Panhram v. Dorabji, 
2 Bom. L. B. 254 (265). 

(11) In re Gilbert, 28 0. D. 549 j Uoberison v. Rohertso^i, 6 Fi D. 119 ; Panhram 
V. Borahji, 2 Bom.L.E. 254 (256). 

(12) Ab where costs have been awarded arbitrarily, Baulat Bam v, Burga Prasad^ 
15 A. 333 ; Ameec AJi’a 0. P. C., 2ad Ed., 1916, p. 218. 

(13) Act Y of 1908. The following extract from an article in the 4ih volume of the 

AIL Law Journal may also be noted Does an appeal lie upon a g^uestion of costs or 
is the question of costs purely in the discretion of first Court? Mookerjee and 
Holmwood, JJ., held that such an appeal will lie when a matter o! principle la 
involved. This rule of law had also been laid down by the Calcutta High Court in 
Banwari Ball v. Ohowdhry Brup Nath,^ 12 179 ; MosUngan v. Mmari, 12 C. 271, 

See also Bmlat Bam v. Burga Pramd, 16 A. 333. The question arose in a 
suit for partition of Joint zemindari property M whioh the defendants in addition to 
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If an order is itself appealable as affecting the jurisdiction of ' 

the Court or the merits of the case, an appeal will lie from that by appaiiai 
part of the order which relates to costs; but, as in the ease of 
decrees, in those cases and those cases only where the order is thera.is a 
appealable, will an appeal lie against the direction as to costs, afieoting 
which is ancillary to the order.(W) ofCOTrf°° 

An appeal for costs will be entertained if a question of 
is involved. The English cases are numerous.b£>) of pHnoiple 

The appellate Courts have the fullest power and the widest (Ui) Where 
discretion to alter, vary, or reverse any portion of a decree EQ^er 
appeal including the portion that deals with costs. It is the settled against aom 
practice of the appeal Court never to interfere with the Judge 
below in his order as to costs, unless the order offends against some 
well-recognised principle or unless the appeal Court feels that it 
would be unjust to the party against whom it is made if the order 
be allowed to stand. 

to their share in the proprietary interest had taken a Moharari (Ifjass) of a fraotion of 
the share owned by the plaiatifif, The partition w.hioh was cfre.sted by the Court below 
allotted to the defendants two parcels, one corresponding to iheir share in the pro- 
prietary interest and the other oorre8poD.di.ag to thoir share csomprisf3d in th6i| Moharan^ 
while the plaintiff was allotted a parcel which represented his share in the proprietary 
interest reduced hj the share granted by him as Mokarari to the defendants, In a 
very learned fudgmeut delivered by Mookerjec, I,/. who reviewed a number of English 
and Indian Cases? it was held th ^t as the plaintifi in a partition suit oommenood it for 
bis own advantage, convonicucs and security, and as the defendant, as joint owner, 
held his undivided share always sabjeet to the right of, the plaintiS to demand pattatiou, 
the parties must each bear their own costa of the suit up to the stage of the preliminary 
decree, and the oosls of the partition should be divided between the parties in propor- 
tion to their respective shares in the estate, but that if there had been a fiivoloUB 
Gontoafe, the party by reason of whoso opposition annecessai'y coals ware incurred might 
be made Hable. In support of the first portion of the rule the deoision in the case of 
Sheem Soondar v, Jardine, Skinner S Co*» (1869) 12 W,B, 160, was referred to, while as 
regards the latter portion rcliauoe was placed on Porter v. Lopon^ (1877) 7 Oh. D, at 
p» 367. As the relation between the parties was also that of lessor and lessee, it was 
further held that the costs of the partition as between the lessor and the lessee should 
be borne by them in proportion to their respeotive Interests in the share covered by the 
MokararV^ Mldar AU v. Bhawmi Bahai, 5 0,L J* 642. See A AXJ. , 

Journal Portion, p* 816. 

(H) Balkmm Das v, Luchmseput Singh, 8 C. 91. 

(1§) Sea Morgan and Wurtjsburg on Costs, p. 160 ; see, also, Ths Seereiary of State ^ , 

?. Marjum Mossein Khan, 11 0. 859 ; Bunwari Lall v, Ohowihry Drup Nath Singh, 

12 C. 179 ; Moshiganv* Mozari Bajadt l% Q* 271, cited in BamkoriaB VUhaldas Bai 
Kasi, 16 B. 676 (680), 

(16) AhmihMi'V^ Sir Dinsham M* Petit, 13 Bom, E.B* 1061 (1062), Bavar, J., 
said in the course of the judgment :-r*‘ The learned Judge below has thrown the whole 
costs of the suit on the plainliii We-ar© unable to concur in the justice of that order, 
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(iv) Where 
there is 
misappre- 
hension of 
fact and law. 


Where the original Coart has made an erroneous order for 

costs under a misapprehension of fact and law, an appeal lies from 
such order under the Civil Procedure Code, although the appellant 
complains of nothing else but the order for costs so erroneously 
made.(i7) 


I am quite aware that the order as to costa is one of discretion with the J udge hearing 
the suit, and I am quite cognisant of the fact that it is the settled practice of the appeal 
Court never to interfere with the Judge below in his order as to costs unless the order 
ofieads against some well-recognized principle or unless the appeal Court feels that it 
would be unjust to the party against whom it is made if the order be allowed to stand. 
I feel sure that the learned Judge who made the order would himself have made a 
different order, if the question of costs had been argued before him fully and his 
attention drawn to the hardship of the order directing the plaintiff to pay the whole 
of the costs of the prolonged hearing before him. No doubt the plaintiff was liable to 
pay the costs of both sets of defendants up tola certain stage of the hearing. He filed 
a suit against the executor-defendants and failed. He brought in the other defendants 
and they were dismissed from the suit, The question of res judicata was a proper 
question to argue before the Court and it was argued at the right time, The plaintiff 
was bound to pay all the costs of both sets of defendants up to the time the learned 
Judge delivered his judgment on the point of res judicata. After that, I think, if the 
defendants had dona what they were bound, in our opinion, to do, and raised the ques- 
tion of misjoinder of parties and of causes of action and the question of executor- 
defendants* liability to perform the contract speoifioaliy had been argued, the hearing 
of the suit would not have taken more than one full day. The order as to costs, that, 
under the circumstances, would have been just one, would have been to award to both 
sets of defendants their costs up to the time when the Court decided the question of 
res judicata and the costs of one full day after that. All other costa all parties ought 
to have been left to bear themselves. I feel that in the interests of justice it is impera- 
tive that we should vary the order of the lower Court as to costs in the' manner I have 
indicated above. Subject to that variation, we dismiss the appeal and direct the 
appellant to pay the respondents’ costs of this appeal. * * Mr, Baikeshas argued 
that an order for costs is always discretionary with the lower Court, that when the 
lower Court makes that order, it must be presumed that the Court made it in the 
exercise of its discretion and that the appeal Court must refrain from interfering with 
that order, however s^irongly it may feel that the order is unjust to party against whom 
it is made. We are not prepared to accede to this argument, In India the appellate 
Court is invested with the fullest power to alter, vary, amend or reverse any portion of 
the decree under appeal including that part which deals with costs. And although the 
appellate Court may in practice impose upon itself certain limitations, we cannot think 
any appellate Court, having the power to reverse or revise an order, would stay its hands 
if it felt that the order was an unjust one.” Ahmedbhai v. Sir Dinshm M. PeiUt 13 
Bom. L. B. 1061 (1088-1089, 1095-1096). 

(17) EancJiordas Vithaldas v. Bai Kasi, 16 B, 676, followed in Madho' Singh v. 
LaltUt 6 0.0, 52 (56) ; approved in Khushal Sadasiv v. Funani Chand Jusrupji, 22 B. 
IM (168) j referred to in Ahmed Bhai Bahibbhoy v,Sir Dinshaw Maneckji Peiitt BarLt 
13 Bom. L.B. 1061 (1093) = 12 Ind. Oas. 813 (830) ; Nadir Shaw Eormusji SuhUa v, 
Pirojshaw Battanjee Euinagar, 15 Bom. L.B. 130 (164) ; Faraprosunno Mooherjm v. 
Batish Chandra Singh, 4 O.W.N. 90 (91) ; Ghasita Mai v. Jamiyat Bai, 14 Ind. Oas. 
284 (285) = 118 F.ri.K. 1912 = 120 F.W.B, 1912. Bayley, O.J., said in the course of 
the judgment :-«-^This is an appeal from the lower Court’s order as to costs, on the 
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The discretion conferred on Civil Gonrts in the matter 

awarding costs, must be ..exercised according to general principles, wroag - 

and not arbitrarily.(i8) dSiton! 

So, where, in a suit in which the defendant succeeds in full, 
the Court orders the parties to bear their own costs, an appeal lies 
from such order. (*9) 

An order regarding costs will not be interfered with, unless it 
is plain that an unwise discretion has been exercised in awarding 
them.W 


ground that it haa been made contrary to principle, The suit was instituted by the 
plaintifi for possession of a house he had purchased from the 1st defendant for the price 
of Bs, d2,000. The first defendant executed the couvoyanoe, but did not give posses* 
sion. He was residing in the house with the other defendants, members of his family, 
who are respondents in appeal, and the latter claimed an inclepondent interest in the 
house under a will made in their favour by the original owner, and dodined to give up 
possession. The respondents put in a separate written statement of their own, and 
appeared by separate counsel. At the hearing, all the issues raised for them by their 
counsel ware decided unfavourably to them, and a decree for possession was passed 
against them, the decree at the samo time declaring that they had no interest in the 
house. As to their costs, the Court ordered the plaintiff to pay them, and recorded its 
reasons for so doing as follows -(Hia Lordship then read the reasons as sot out above, 
and continued). The reason, in substanoo, is that the respondents were unnecessary 
parties to the suit, and should not have been Joined. It is clear that the Court was in 
error in holding that the respondents wero unnecessarily made parties to the suit. 
They were actualiy in poaseasion, and, thereforcs wore properly mado defendants. 
There is, we think, therefore, no doubt that the Court mado the order complained of 
under a misapprehension of fact and law as to who were, or were not, necessary and 
proper parties to the suit brought by the plaIntiS. That being the case, an appeal, 
we think, lies under Ss. 220 and 540 of tho Oivil Frooediiro Code against an order lor 
costs so erroneously made, whether there is, strictly speaking, any principle involved in 
such an appeal or not. In England, similar appeals for costs have been allowed both 
before and after the passing of the Judicature Acts. The Courts have reversed the 
order for costs before those Acts in Oiven v. Grifflthi 1 Ves. 249 ; Angell v. Dams, My. & 
Or, 360: Palmers v. Walesb^h Ij.B. 3 Ch. App, 732 ; and Norton v. Cooper, 6 De G.M. 
& G. 728 ; and since those Acts in In re Gilbert ; Gilbert v. Hudksione, 28 Ch. D, 549; 
Joknstoyte v. Cox^ 19 Oh, D, 17 ; Harris v. Petherkk, i Q.B.D, 611 ; WilmoUv, Barber , 
17 Oh, D. 772; and Th& Monhseion, 14 P.D. 61. The principle to be deduced from 
these decisions Is that appeal Courts should interfere with tho exercise ol discretion by 
the lower Courts as to costa when theca has been any misapprehension of facts, or 
violation of any established principle, or where there has been no real exerolse of 
discretion at all. There being m this case a clear misapprehension of fact and law, 
we think the order must be reversed, and, instead of that part thereof which directs 
the plaintlS to pay the costs of the defendants, we order that each' party do pay his 
and their own costs. The appellants^ costs of ,, appeal to be paid by the respondents,” 
Eanchofdas Viihaldas v, Bai Kasi^ 16 B, 676 (681*082). 

(18) Waked All v, Qhafur*un'nkBa\ (1905) 75. 

(IS) , , , ' ' 

(20) Mmmmmai Jmwmm& v* Eahim^ SI FiB, 1869* 



[Chap. 


The High Court, although it has undoubted jurisdiction, will 
never interfere with the discretion of the Courts below, as to costs 
unless it appears that the discretion has been materially and 
wrongly exercised to the detriment of a party.l^O 

An appellate Court will not interfere with an exercise of 
discretion of a lower Court unless it has proceeded on a manifestly 
wrong ground, such as the application of an erroneous principle, or 
a misapprehension of the facts. (22) 

So long as the discretion was in fact exercised, an appellate 
Court will not interfere simply because it would itself have exercised 
the discretion differently. 123) 

Where costs are in the discretion of the Judge, the Court of 
appeal will assume that the Judge exercised his discretion, unless it 
is satisfied that he has not exercised his discretion.124) 

In a probate proceeding, a caveat was filed by one of the rela- 
tives of the deceased. The caveat having been withdrawn at the 
hearing, the Judge discharged it with costs without passing any 
order allowing fees to counsel on the higher scale as required by 
Eule No. 205 of the Eules of the Allahabad High Court, dated the 
18th January, 1898, and passed a decree for probate. The decree 
subsequently drawn having contained only the usual lower scale fee, 
counsel for the applicant, instead of taking objections to the decree 
by adopting the procedure laid down by Eules 89, 90, of the Eules 
mentioned above, brought the matter to the notice of the Judge in 
open Court, who, thereupon, ten days after the delivery of the 
judgment, ordered that fees on the higher scale should be entered 
up in the decree. The High Court, in a Letters Patent Appeal 
from this amended decree, allowed a reasonable fee to counsel for 
the applicant, commensurate with his work in the matter, and held 
(1) that counsel should have taken the procedure mentioned by 


(21) TkB Banh of Upper India^ Limited v. Bislmn Dayal, A.Yi7,N. (1892) 10. 

(22) PafBhram Bhawm v, Doyabji Pestonji^ 2 Bom. L.E, 

(23) Ibid. 

(24) Ibid. The Ocusts said In'.cefermng to’a qualification on tbs Count’s discsetion, 
in the matter of costs, “ I had in mind the proviso to S. 220 v^biob is as follows 

‘ Provided that, if the Court direots that the costs of any application or suit, shall not 
follow the event, the Court shall state .gfcs reasons in writing.’ It is true the rules of 
this Court dispense with the necessity for stating reasons in writing, but I cannot think 
it was the intention of the framers to absolve the Court from observance of the rule 
that in the absence of reason to the contrary costs' should follow the result.” Par shram 
V, Dorabji, 2 Bom, Ij,B, 254 (255)., 
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rules 89 and 90 of the Allahabad High Court Buies mentioned above, 

(2) that a Besolution of the Court that, in an order for costs, fees 
should always be taken to be fees on the higher scale, might be 
looked at for the purpose of interpreting an order as to costs, 
though such resolution was not published in the 6-azette, and 

(3) that, in allowing fees on the higher scale, without regard to the 
amount of such fees, the Judge who passed the amended decree in 
the probate matter did not exercise a proper Judicial discretion.125) 

The awarding of costs being entirely in the discretion of thecvi) Whera 
Court, such discretion should not be interfered with in appeal 
it can be made out that the Court has utterly failed to exercise itssxeroiae of 
discretion or has acted in an arbitrary and unjudicial manner.( 26 ) disoretion. 

The uniform practice of Courts in this Presidency is to award (vii) Orfler 
costs only on the amount decreed to plaintiff. Where the award 
of costs by the Courts below was against this practice it may be set praoUae of 
aside in appeal. W) 

No appeal will lie merely as to costs unless there has been (vHi) Where 

violation of an established principle, ( 28 ) in which case there will be tklation of 

a right of appeal. »» estaWish- 

ed prinoiple. 

Ordinarily, costs should follow the event, and when the lower (ix)Where the 
Court does not act on this rule it ought to give a sufficient reason, is baled 

Where the reason given by the Subordinate Judge for disallowing ansatis- 

the costs of a succer5.sful plaintiff is unsatisfactory, the High Court reasons, 
can and will interfere under S. 25 of Act IX of 1887. <29) 

The discretion allowed to the Court by the Civil Procedure W Where no 
Code is one which must be judicially exercised. (30) Where, therefore, llsfgned lot 
the first Court gave plaintiff a decree for the full amount claimed, 
but ordered payment to be made by instalments, whereupon the suooassfui 
plaintiff appealed to the Commissioner, who stated that he was of 
opinion that there was no reason for such instalments, bnt that 
“ under the circumstances of the case ” the plaintiff should not be 


(25) E. E, Olarh v. E. CaUb, A.W.N. (1906) 88. 

(26) Iqbal Narain v. Suraj Narain, 24 Ind. Gas. 673=1 O.L.J. 166. 

(27) Periakaruppan v. Palaniappa, IS M.L.J. 310. (Per Davis, J.) refarting to 
Vdu Pillai V. GAosfi Mohomed, 17 M, 293. 

(28) Qurdinomal Bardaamal v. Wadhumal, 6 S.L.E, 296 (227) referring to Khmhal 
Sada Shiva, V. Panamchand Jtisurpji, WB, 16i, 

(29) G. Narayam Iyer v. S. Venkaiarama Iyer, (1912) M.W.N. 366. 

(30) Sehju Mai v. Paajafai, 21 P.B, 1883. See also 0, Earayana Iyer v. 

S. Featefarawa Iser, (1912) M.W.N, 866. ■ 
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allowed the costs of his appeal, held, on a further appeal by plaintiff, 
that there was no reason for not allowing him the costs of his appeal 
to the Oommissionei;, who had not exercised his discretion judicially 
in the present case. (8 D 

(xywhsrethe Where the trial Judge made an order that the costs should 
lower Court is follow the event but it was not clear as to how the learned Judge 
not clear, intended the order to be worked out their Lordships of the High 
Court, in appeal, felt themselves at liberty to interfere with the 
order, as the order as interpreted was not a proper order. <32) 

Oettaitt other The usual rule is that costs should be allowed to the successful 
oases. party and where no good ground exists for not following the rule 
the appellate Court rectify the error of the original Court.(88) 

A Court has full discretion as to costs, but that discretion must 
be exercised on general principles and not arbitrarily. (8^) 

In a suit for the recovery of a debt, where the amount has 
been deposited in Court, the Court has a discretion as to the 
disposal of costs.<85) 

Where, in a suit for defamation, a decree was given for the 
plaintiff for nominal damages, but he was ordered to pay the defend- 
ant’s costs, held, lihat the order as to costs was in the discretion of 
the Court below, and therefore no special appeal would lie from 


(31) SBhju Malv, Panjala. ^l P.R. 1883, 

(32) NumherumalOheitiarv. Krishnajee, 356 (357) = (1914) M.W»N. 320. 

“ An appellate Court will not interfere with an exercise of discretion of a lower Court 
unless it has proceeded on a manifestly wrong ground, such as the application of an 
erroneous principle or a misapprehension of the facts. So long as the discretion was 
in fact exercised, an appellate Court will not interfere simply because it would itself 
have exercised the discretion differently,” “ If the costs are in the discretion of the 
Judge the Court of Appeal will assume that the Judge exercised his discretion unless it 
is satisfied that he has not exercised his discretion. It is not easy to lay down any 
general proposition as to what are the oircumstanoss in which an appellate Court 
should interfere, if it so desires, with an order as to costs where the order purports to 
be made in the exercise of the diaocefexon vested in the Judge.” Numberumal Gheitiar 
V, Kn&hnajee^ 26 M.L.J. 356 (380, 361) = {1914) M.W.N. 310, referring to Parshram v, 
Pcrahjit 2 Bom, L.E. 254, and Bew v. Bew^ (1899) 2 Ch. 472. 

(33) Chela Ram v, Mengh Raj, 65 P.Ii.R. 1915 = 22 P.W.R, 1915. 

(34) <S, M, Bhugohaii Pal v. Mahomed AH, 7 G. W.N. 647 (648). Case where it was 
held that the order of the first Court ordering that plaintiff who was the unsuccessful 
party was not to pay any costs to defendant was had. S. M, Bhugolaii Pal v. 
Mahomed AH, 7 O.W.N. 647 (648). 

(35) RamammiReddi'^, LaUshmiamhal Ammal,!^ Ind. Gas, 200= (1911) M.W, 
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such order ; the rule as laid down in Girclhari Lai Boy v. Sunder 
being that an order as to costs cannot be interfered with 
in special appeal unless it is illegal.is^l 

In accepting the appeal from the order refusing to set aside the 
ex 2 Mrie deoxee passed i second time in this case, the Chief Court 
cancelled all the proceedings subsequent to the passing of the 
first ex parte decree including the orders allowing costs on 
the occasion of setting aside the ex parte decree and granting the 

adjournments.iss) 

Where an appeal from the decree of a Subordinate Judge in a Jurisaiotion 
suit, the value of the subject-matter of which exceeded Rs. 5,000, ’ 

was preferred to the District Court merely on the question of costs, 
the circumstance that the appeal related merely to the question of orappealT**” 
costs did not alter the original scope of the suit, the appeal in which 
in ordinary course would have lain to the High Court, and the 
District Court had therefore no jurisdiction to entertain such 
appeal.(39S 

In a suit on mortgage against the respondents they pleaded 
discharge and want of notice. The Subordinate Judge framed 
issues on those pleas and required the respondents to prove them. 

The evidence was taken on both sides and the case on those issues 
argued. Then the appellants withdrew their suit as against the 
respondents. The Subordinate Judge in the decree that was passed 
ordered the respondents to bear their own costs. On appeal the 
District J udge ordered the appellants to pay the costs of the 
respondents in the suit. Held that since there was a decree passed 
in the suit an appeal lay to the District Judge against the order of 
the Subordinate Judge relating to costs and the former could 
interfere with the discretion of the latter in making the order.(^o) 

Where an appeal relates to costs only, the appellate Court has 
no jurisdiction to remand the case for trial upon its merits.!^!) 


(86) B.Ii.B, Blip. Vo5, 496. / ! 

(37) ffuteeh Parooe$v, MoJtenSer Nath Uommclar, 10. 385=»2S W.E. 226, loltowed 
in Bmvsari Lai v. Okmihry Drup Nath Singh, 12 0. 179 (181) refatrefl to in Madho 
Sins'll V, 6 O.C. 62 (65). 

(381 Umai-nl-Mugni Begum v, Salig Bam, 61 P.W.E. 1916. 

(89) Bmamhal Singjt v. E. Mam^l, A.W.N. (1883) 134. 

- . (40) Jndm Bahama SeMi v, ATaZstor Smtdararaja lymgar, 18 M.L.T. 4®), 

•{«) Mathra Pershadv. mttdee'B^h N.W.P, 20. - ’ 

101 • ■ , .... '■ 
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The last clause of S. 596 of the Code of Civil Procedurel^s) 
relates to the subject-xnatter of the suit and therefore there is no 
right of appeal when the two Courts differ only as to costs.W3) 

A second appeal lies as to costs against an appellate decree.l^^) 
It is competent to the High Court on second appeal to inter- 
fere with that portion of an appellate decree which relates to 

C0Sts.(i5) 

But the discretten of the Courts below in the matter of award- 
ing costs, when properly exercised, cannot be interfered with by the 
High Court on secQnd appeal. (^6) 

Under the Code of Civil Procedure a Court has full power to 
give and apportion the costs in any manner it thinks fit, and a 
second appeal does not lie from the legal exercise of a discretionary 
power, 

The grounds taken in aecohd appeal should be full and specific 
and should clearly indicate the error of law assigned, or the substan- 
tial error or defect in law or procedure or investigation which is 
imputed, and in the latter case it should be made to appear on the 
face of the grounds of appeal that such error or defect probably 
produced error or defect in law in the decision on the merits by 
stating what bearing the supposed error or defect had on the merits 
of the case.i^S) 

In a second appeal, the Court cannot interfere with an order 
as. to costs unless the order is illegal. The Court cannot examine 
the reasons and review the exercise of the discretion of the lower 


(43) AotxiVonsss. 

(43) Thahur Baldm Bakksh Sif ghv, Thaiiw Lalji Silfiqh, 10 0 C» 66, dxsseBtiiDg 
from Baja Sree Nath Boy Bahadur v. Sicretary cf Slate for India in Council, 8 0,W, 
H. 294 *, refftrricg to Select Cases Ncs* 56 and 139 ; iclUmng a Full Beuch ruling at 
p. 83» Miseellaueous Eulings, Yolume VI, Weekly Eejporter, {which Dwarkanath 
Mitter, J., laersoualiy disBented) it was held that, no appeal lies from an order of a 
lower Court, rejecting an applicaiicn for hlirg an awaid under 8. 357, Act VIII, 
1859, sTen though the order awards costs* Breonatli Ohcwdhryv, Bamdhuni 11 W,B, 

(44) Si M. Bhugobaii Pal v. Mahomed Alit 7 C.W.H. 647, relying Daulat Bam 
Bufga Ptasadf 15 A, 833» 

(45) Dungar Mai v. Ram Chanda? ^ A.W»N, (1898) 130, referring to Baulat Bam v« 
Burga Prasad, A.WiN, (1893) 110» 

(46) Periakaruppan v, Palaniappa, 13 210, 

(47) Gkhahba Bam v, Thakur JawaMr Singh 6 0.0, 89, 

(48) Ibid. 
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Court in the matter of costs.^^^) Even if the discretion is exercised 
wrongly, that is not a sufficient reason for interfering in second 
appeal.(®0J 

A second appeal lies against an order about costs only ; but in 
every such appeal the appellant must be required to show that the 
order of the first appellate Court is contrary to some specified law 
in the ordinary sense, and that there is thus some good ground 
for an appeal under S. 584, Civil Procedure Code.®) 

When a question of costs is purely in the discretion of the 
lower Court no second appeal will lie, bat when a matter of prin- 
ciple is involved a second appeal will lie.(®2) 

Where A was sued upon the allegation that he had instigated 
his co-defendant B to refuse to deliver up a document for the 
recovery of which the suit was brought, and where no relief was 
prayed as against A, but the lower Courts awarded a decree in 
favour of the plaintiff directing A to pay half the costs of suit : 
Relcl, that the question was one of principle, and that a second 
appeal lay to the High Court against the decree directing A to pay 
such costs.fSS) » 

Following the law laid down in Banchor Deis v. Bai 
it was held that an order of an appellate Court as to costs 
is “contrary to iaw,” within the meaning of S. 584, Civil 
Procedure Code, not only when the Court’s discretion has been 
exercised contrary to law, in the ordinary sense, but also when 
that discretion has been exercised in such circumstances as would 
justify the correction of the order by the appellate Court, had it 
been passed by a Court of original jurisdiction.*®®) 


(49) Ma Lon Ma v. Mamg Tm U, 15 lud. Gas. A29. 

(50) Ibid. 

(51) Maula Bahhsh v. Mmammit Mxsumai, 8 O.Q. 2S1| lefercug to and disoaea- 

ins Chabba Earn V. Thakttr Jawahir Singht 6 O.C. 39, and Madho Singh v. Laltu, 
6 0.0. 59. - 

(63) Emtaari LaX v. Chotadhry Drup Nath Singh, 12 0. 179, reSeersd to in 
Vasjides Bamohandra v. BhavanJivmj, 16 B. 241 (242) ; Madho Singh v. Baltu, 6 O.C, 
52 (55) ; Nawab Dildar Ali Khan v, Bhamni Sakai Singh , 5 O.L.J. 642 (644) a34 0. 
878. 

(53) , Ibid. 

(54) 16 B. 676. ^ ' 

{55) Madho Singh V. Baltu, 6 0, €, Sji. v ; ’ 
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QES 
ateati 

OonstEUciioMi 
of appellate 
CoUKt’s 
decree a's to 
costa* 


An appeal lies undec the Letters Patent from an order as to 
costs merely when that order is only incidental to a “ judgment/’W 
The words “appeal allowed with costs” in the order of the 
High Court would mean “the costs of the High Court only and 
not the costs of the original Court as well.”i57) 

Where in decreeing a suit in the plaintiffs favour, the first 
Court directed the defendants to pay the plaintiffs costs, but 
following the direction in S. 206 of the Civil Procedure Code (Act 
XIV of 1882) set out at the end of the ordering portion of the 
decree the amounts of costs respectively incurred by the several 
defendants; and on the defendants’ appeal to the High Court, the 


decree was reversed and the plaintiff was directed to pay to the 
" defendants -appellants the costs of the appeal” and “the 
costs incurred by them in the lower Court.” Held, on a construc- 
tion of the High Court’s decree, that the defendants were entitled 
to recover in addition to the costs of the appeal the several amounts 
entered against their names in the decree of the first Court as their 
oosts.l®®! 


(56) Nmiberunwl OhsiUar v, Krishnajee, 26 M.L.I. 366 (357) = (1914) M.W.N. 
310, aistingaishiag Manali Saravana Mudaliar v. Rajagopala Clwity, 17 M.Ii.J. 669. 

(57) Surendra Naih v. Oiriia Nathi 16 O.Ii.J- 658. 

(68) Uaghu Nandan v. Ra^enira Prasad N/train. Singh, 14 0.W.TS. 556»ll 

o-Lj. 207 - 6 fea. qas. 342. 


CHAPTEE XV. 

SEGUEITY FOE COSTS. 


BroviaiooEi o! feha Cade of Civil Pcoeadaro I’elatmg to seaiidty for oosls 
(i) Saottcity for oosts, wfeon may bs required from plaiutrS 
' (a) Basiclsaao out ol'BdIisk ludia* 

{&) Whera.plaiatif! is a womau, ■ ' , 

(c) ESaot' of., failure to furuish SQOuelty. 

, (il) Seourity lor costs lu appeal ^ . 

. , ia) Stay of pEocoodiags and o! es:eoutiou by ^appallata. Court* 

' :,:{M Slay by .Court wbloli passed the decree* ' ' 

(c) Security ia case 'ol order for executioa of decree appaaied^ wfr^^ ; , 
id) Ho security to ba required from the Govomment or a public ofiloer In 
' ' oertalia oases*'.' 

(e) Exarciss of powers ia appeal from order made la execution of decree. 
(/) Appellate Court may require appellant to furnisb aeourity for oosts* 

(iii) Secuntiy for costs in appeal to I^rivy Oounoi! 

(af Security and deposit required on grant of certificate, 

. (51 Admission of appeal' and' procedure tbergon, , 

(e) Bcvooatlon of a0ceptanee--of\security. 

(fil Powarto orderfurtber^aesurifeyorpaymens,'. 
ffi| E'llecjt. of failure to comply with order. : 

(|j Povvars o! Court pending appeali 
Ig) locraase o,f S 6 suri,ty;loand..'inadequate.,' 
ilv) ..Saourily ■ in case of^arrest bilore judgman-t 
' , : {a} Wber0.d8fendaat.maybQ oa!ied'upon to fumiab sacnrity iar.'appeamu'ee^ 
( 6 ) Security* 

(o) Procedure on application by surety to be diaobarged* 
idj Procedure where daCeudaut fails 4 o ^faraisb security or find fresh 
security, 

(?) Security in ease of attaebmant before Judgment 

(a) Where def iodant m%y be called upon to furnish eecurity tor production 
of property . 

( 5 ) Afetaobment where cause not sbownror'seourifey not furnished, 
WiBemofal of attaobment when'seourity lurnisbed or suit dismissed# 

(?i) Security in case of suit ^ on negotiable Instruments tried simmarlly-n 
Power to sat aside decree and grant stay of execution. ■ ^ 

(?li| Security for costs in case of plaintifi's insol voncy 

Procedure where a Big ueo faUs- to oahtiuti 3 suit or give security# 

(viii) Withdrawal of suit or abaudoamint'ol.-paei of claim -^Paym eat of oosli* ' 
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is demanded . 

:Wte&.plaiGljifi is..a woman. , 

Beason of the above mis. 
oases*' 

^^y';y';y:y;'y;y;y;':V::..;:': ofythQ above mh to- an infani female plalhlll^,;,;or■^he:l!,^vne# 

'V," 

:vy;;s|y: : ■::iii)y;::^herQy'a|f anger, put forward as -plaintifi-^Nominal plalniii® , ^ . 

|iii) Whore plaintiS is residenii out of British India 

(a) Indian oases. 

(b) English cases# 

(c) Further iUustrative cases. 

(iv) Where the winding up company is out of Junsdiotion. 

(v) Where a person is merely on his defenoe, 

(vi) Where there is a claim and counter-claim. 

(vii) Where defendant obtains conduct of the case. 

(viii) Where a party is merely interpleading. 

(ix) Where defendant is in the position of a gwasi-plaintiS, 

(x) Where party is a convict. 

(xi) Where petitioner in divorce proceedings is abroad, 

(xii) Where plainM is a pauper or insolvent. 

Iliustiative cases, ^ 

(xiii) Where plainM is a lunatic. 

(xiv) Where plaintiff is a married woman— English law. 

^ (xv) Where the plaintiff is a privileged person, 

(xvi) Where the action is by the Attorney-General at the instance of a relator. 

(xvii) Where plaintifi’s residence is not properly described. 

(xviiil Where suit is for enforcing trust. 

Stay of proceedings. 

When application may bo made, 

Delay in applying for security for costs, eSect of. 

Amount of security. 


Sufficiency of security. 

Failure to give security— ESeot. 

Security for costs in appeal. 

Illustrative cases. 

Powers of appellate Oourt, 

Appeal from order requiring security. 

Appeal from order refusing to readmit a dismissed appeal, 

Bestoration of appeal dismissed on failure to furnish security in appeal to Privy ? 
Council. 

Bestoration of application praying for security for costs. 

Enforcement of order against surety— Practice. 

TimQ for demanding costs in appeal 
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The Code of Civil Procedure 1^) contains the following provi- 
sions relating to security for costs : — “ Where at any stage of a suit civil Prooe- 
it appears to the Court that a sole plaintiff is, or (when there 
more plaintiffs than one) that all the plaintiffs are, residing out offprooBte:— 
British India, and that such plaintiff does not, or no one of suchjojfogfg***^ 
plaintiff does, possess any sufficient immoveable property within 
British India other than the property in suit, the Court may, either from 
of its own motion or on the application of any defendant, order the®'*“*^^^'~ 
plaintiff or plaintiffs, within the time fixed by it, to give security 
for the payment of all costs incurred and likely to be incurred by 
any defendant.” 

Whoever leaves British India under such circumstances as 
afford reasonable probability that he will not be forthcoming when- Britishlnaia. 
ever he may be called upon to pay costs shall be deemed to be 
residing out of British India within the meaning of sub-rule (1). 

On the application of any defendant in a suit for the payment (&) Wbsre 
of money, in which the plaintiff is a woman, the Court may at any^^^a^’® * 
stage of the suit make a like order if it is satisfied that such 
plaintiff does not possess any sufficient immoveable property within 
British India. (2) 

In the event of such security not being furnished within the (o) ESeot o£ 
time fixed the Court shall make an order dismissing the suit unless fumish'^aeou- 
the plaintiff or plaintiffs are permitted to withdraw therefrom. 

Where a suit is dismissed under this rule, the plaintiff may 
apply for an order to set the dismissal aside, and, if it is proved to 
the satisfaction of the Court that he was prevented by any sufficient 
cause from furnishing the security within the time allowed the 
Court shall set aside the dismissal upon such terms as to security, 
costs or otherwise as it thinks fit, and shall appoint a day for 
proceeding with the suit. 

The dismissal shall not. be set aside unless notice of such 
application has been served on the defendant.'S) 

“ An appeal shall not operate as a stay of proceedings under a («) Beoority 

decree ot order appealed from except so far as the appellate Court Ippeai 

— ; — ^ — ; (a) Stey of 

(1) Act V of 1908. 

(21 Cl?, Pro* Code (AgI V of 1005), 0. XXT, r. 1. Tiie objeofe- of tlie abow Orier exaGtitloir' " 
XXY, Ktile il), la to provide for tiie protaotioa of defeodanls is oases speoided iiq the by appellate 
rule where, ia the eveiot of gaooass, they may, have dtffioulty in realizm^^ their o^sti . 

from the plaiatii, , ' ■ - ■ 

^ lai OiT* Pro. Code (Aol ? of mmh Orto XX?, r* 2, ■ . 1 ' 
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may order, nor shall execution of a decree be stayed by reason only 
of an appeal having been preferred from the decree ; but the 
appellate Court may for sufficient cause order stay of execution of 
such decree. 

(6) stay by Where an application is made for stay of execution of an 
Court wbieh apnealable decree before the expiration of the time allowed for 
deotee, appealing therefrom, the Court which passed the decree may on 
sufficient cause being shown order the execution to be stayed. 

No order for stay of execution shall be made under sub-rule (1) 
or sub-rule (2) unless the Court making is satisfied ; — (a) that 
substantial loss may result to the party applying for stay of execu- 
tion unless the order is made ; (6) that the application has been 

made without unreasonable delay ; and (c) that security has been 
given by the applicant for the due performance of such decree or 
order as may ultimately be binding upon him. 

' Notwithstanding anything contained in sub-rule (3), the 
Court may make an ex parte order for stay of execution pending the 
hearing of the application. W) 

(d) Ssoutity Where an order is made for the execution of a decree from 
Mderfor appeal is pending the Court which passed the decree 

exeotttion of shall, on sufficient cause being shown by the appellant, require 
security to be taken for the restitution of any property which may 
be or has been taken in execution of the decree or for the payment 
of the value of such property and for the due performance of the 
decree or order of the appellate Court, or the appellate Court may, 
for like cause, direct the Court which passed the decree to take such 
security. 

Where an order has been made for the sale of immoveable 
property in execution of a decree, and an appeal is pending from 


decree 

appealed 

Irom. 


(4) Oiv. Pro. CO 4.0 (Act V o! 1908), 0. XLI, r. 5. The nature and extent of the 
liability of a surety under this rule depends on the words of the security bond. Amir 
AU, In the matter of^ 13 W.B. 403, Thus where the bond was to perform all orders 
and decrees passed in appeal, it was held that the obligation under the bond extended 
to the final decree passed in second appeal. SMvlal v. Apaji^ 2 B. 654 ; 3 B* 204, 
Where the judgment-debtor executes [a, security-bond upder clause (e) of sub-r, (3) 
cited above, and the bond amounts to a mortgage, it was held that section 99 of the 
Transfer of Property Act applied to the case, and the decree-holder could not bring the 
property oomprised .in the bond to sale except • by means of a regular suit, ToUhan 
Singh V. Girwar Singh, 32 0. 494. But the alteration in the language of section 99, of 
the Transfer of Property Act, how 0, ;r, 14^ renders such a suit unneoesit^i, > 

and the decree-holder may now proceed to realise the security by bringing the mortgaged 
' property to sale Itx epoi^tioij, See Mullahs .0ifiJi.Pracedp,Ee 0p4e,.,§ll| Wt,. UJSr ^ 


809 


TOH cj<iS'rs. 


such dC'K*l’GC» tj|.e Sirm.ll f’,.,-. . . * ^ 

to the Court which made the ^ the jndgmeafc-debtor 

givmg 80c«rity or otherwise as Court" rinl as to 

IS disposed of. &» " ^ ''ijmks hi; until the appeal 

This rale does not aoplv nnlpsei n wt, • ' 

the exoaution of a decree and hi there is aj^'r *** T 

that decree.(6f A jhidgment<lebtor whose "IS 

t^xecufion is refused under r. 6 of o’ 
luay apply under this rule The ■inr>'i; 

«ub-r. ( 1 ) i. nu applioatum r^f H 

fi-oui the decree) for security J, b" m've' t “l 

. the restitution of any p.-upois v tint f , "fee-holder for 

fof the payment of t'L vT of t ''' 0^ 

Wer Court is ..vers:d " if of the 

against B for the recoTCiy of cer^'iif • obtains a decree 

i, ...a, 3«„r.'urLrr:t “ 

appeal from the decree aonlv for ’ .n ^ ■^’. ^ ® 

security for the restitution of ’the propertvTn ^ 

payment of the value thererf in/ ^ "i ■ 

which piissed l/,c t ” the Conrt 

toihg eho>v„ by IJ („, , th^fentX VrtlT f'“‘ 

thM oo„,.t y,, “ "r,;; "“’/f 

<«ivT- 1 . . •^'Cjuut &Lfoiui£y to be given. W 

required tartryw,“y'( f'4”f "• ® shall he(*No., 

Pdhlie ofBcee ,ae„ i„ „,peet ot ae aet aneged to b! Zte bT 

his ofilcial capacity. ”(9) ^ him in or »,' pabii 

ji m. ’ • °ffloer in 

■ihe powers conferred by rr 5 and k ^h,ii i - °®'‘atooa 

where an appeafomay be or has been orrfL d ! exerciseable B«roi 

bat from an order madn in n /• “"t from the decree 

Older made in executioh of such decree ”<i0) . “w®“^ 

^ * pute ixtia 

•*'* i» exwtilic 

--.-.w.*. — of ^ec)pe0j 




nil 


15) Oiv. Pro. (5ode (Aot V of 1906), 0. XLI r. 6 
< 6 ) Jamrdm v, mtkanih, 25 B. 683 
inim. 

;,,yw«.;0. XBl, Cfo. Pro, Oade'Uet Vot 3908), .• 

^ Codle (Aa6 V dl 1908), O. X£il, r. 7. • 
^,■W* Oly, JE*^, OodedAqt V ql igos), ,p. XI**,. s, 

' loa,^ ^ 
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W AppeDate « The Appellate Court may, ia its discretion either before the 
require respondent is called upon to appear and answer or alter wards on 
the application of the respondent, demand from the appellant 
security lot security for the costs of the appeal, or of the original suit, or of 
both. Provided that the Court shall demand such security in all 
cases in which the appellant is residing out of British India, and is 
not possessed of any sufficient immoveable property within British 
India other than the property (if any) to which the appeal relates. 

Where such security is not furnished within such time as the 
Court orders, the Court shall reject the appeal.(ii) 

(11) Oiv. Pro. Code (Aot VoflSOS), 0- XU, r. 10. This rule applies not only 

to appeals fsom substaBtive deocees but also to appeals from interlocutory orders under 
S. lOi and to appeals from orders in execution under 8, ^7, {Dagdu Chandra Bhan, 
M B. 3X4), but it does not apply to appeals under cl. 15 of the Letters Patent, (Senka 
Ayyer Y, Nagarathnat M, 121). The opinion has also been expressed that every 
appeal from a decree of a single Judge of a Cbasterod High Court passed in the 
exeroise of ordinary original oivil jurisdiction to other Judges of the same Court is an 
appeal not under the Code, but under cl, 15 of the Letters Pfttent, The, reason given 
is that the provisions of the Code relating to appeals, that is, 8s. 96 and 104 relate to 
appeals from one Court to another of higher grade, and that thu only provision of law 
which allows an appeal from the decree of ona^ or more Judges of a Chartered High 
Court to other Judges of the same Court is that contained in oL 15 of the Letters 
Patent, Sabhapaihi v. Narayamsami, 25 M. 655 (658). Prom this point of view, 
neither this rule nor any other role of this Order can apply to an appeal from^a decree 
of a single Judge of a Chartered High Court passed in the exeroise of ordinary original 
civil jurisdiction. However this may be, it is clear that the provisions of this rule do not 
apply if there ba a rale inconsistent therewith tmade by a Chartered High Court as it 
is empowered to do under S, 129 of the Code. Nawab Behram Jung v. Haji Sultanali, 
14 Bom, L K, 1106. It has been held by the High Court of Madras that this rule 
applied also to pauper appeals ; thus an appellant, who has presented his appeal in 
forma pauperis^ may be called upon to give security for costs under this rule, but very 
special grounds must be shown to support such an application, Seshayyangar v. 
Jainulamdi%i 3 M, 66 ; Srmivasa v. Subramania, 17 M.L.J. 68. On the other hand, 
it has been held by sha High Court of Bengal that this rule doag not apply to appeals 
preferred in forma pauperis ; Nusseeraoddem v, Ujjuh 17 W.K. 68. 8ee also Mmsa?mt 
Safimn v. Abdul Karimt 12 163 ; except in the case ojoierced to in the proviso’ 

' * feosub-r, (1), 'the power o£ the Appellate Court to require security for costs is dis- 

oretlonary, The mere fact that - the appellant is poor or insolvent is no ground for 
demanding security for costs, Jiwan AHy, Basa Mal^ 8 A, 203 ; 'Emson v. Dms, 21 0. 
626. See also 3 B. 24X, Similarly,- mare non-payment ol the coals of the original 
’ ^ ^ hearing is no ground lor calling upon the appellant to furnish security under this rule, 

unless his conduct be shown to- be vexatious, that is, ' such as indicates a wilful 
determination on his past not to obey the order of the Court in respact of costs, 
Ahmed v. Bhaih Essa, 13 B» 458 ; Bamsong v* ' Balubhai^ *5 Bom. L.B. 601. But the 
Court will, as a general rule, demand' security for costs from a poor or insolveat ' 

. , j appellant, if it is proved to the satisfaction of the Court that the appell^pt isiot'tW' 

'/ , ■ , real litigant, but a mere puppet in ‘the hands -of others who are well, able to furnish ‘ 

security, Assemollajoo v. Solomon, ’ U O'. 633 l or that the merits of the case are plainly 
in favour of the respondeat, Muehur v. JDeno, Boarke X19. At what stage respondent 
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“ Where the certificate of fitness to appeal to the Privy («») Seouiii 
Council is granted, the applicant shall, within six months from theappsafto™ 
date of the decree ooniplainnd of, or within sis weeks from the date?'”^., 
ot the grant ot fche certificate. whR 50 .e¥er is the lattei: date,— (a) fa) Security 

furnish security for the costs of ths respondent, and (5) deposit the a°on: 
amount required to defray the expense of translating, transcribing, 
indexing and transmitting to His Majesty in Council a correct copy 
of the whole record of the suit, except— (i) formal documents 
directed to be excluded by any order of His Majesty in Council in 
force for the time being ; (ii) papers which the parties agree to 
exclude ; (iii) accounts or portions of accounts, which the officer 
empowered by the Court for that purpose considers unnecessary 
and which the parties have not specifically asked to be included ; 
and (iv) such other documents as the High Court may direct to be 
excluded. Where the applicant prefers to print in India the copy 


ahoald apply for secunty. Tbe rcspoudeut should apply promptly or else it might be ' 
urged that he had waived hia right. Blmkmaih v. Eadha Prosadf 5 119 j ' 

WiSB r. Jughcndoo, 7M.I.A, €dl;ThcJmf Djis v, Kisliori Lah 9 A. 164. When au 
order is made under this rule for security for O'.JHt;?. it ia not necassary that any apeoifio ' 
sum should be named in the order. It siiiBoient if the order directs tha appellant . ’ 
to furnish security for the oasts of tho original suit or ** for the costs o! tha appeal” 
or for the costs of ihe appeal and the original suit.” Lekha v. Bhauna, X8 A. lOL 
^Che Appellate Court mny^ under exceptional oircumstances, extend the time for 
famishing securitiy (see S. 148). dlhus where the appellant alleged that he had 
been, on account o! plague in Bombay, unable to raise the money required for security 
within the time fixed by the Court, the Court extended tha time lor giving 
sseurity. The time for giving seourifcy may be extended either before its expiry or aftei* 
wards, Badri Plarain v. Bhm Kmft 17 0. 612 ; 17 I.A, 1 ; Bajab Ali v. Amir Eomin, 

17 0. 1 ; Jumnabai v. Vissondas^ 21 B, 676. The appeal should not be rejected if the 
order for security has been made without notice to the appellant. Sirajulhaq v, 
Kkadim, 6 A. 380 ; Timmu v. Deva, 6 M. 266. An appeal, although it may have been 
rejected by the Appellate Court under this rule upon failure of the appellant to furnish 
security, may be restored on suffiaieut grounds at the Court’s discretion. Balwant v* 
BauUt, 8 A. 3i6s«18 I.A. 67. But no appeal lies from m order refusing to restore it. 
Wifosi V. JIdiil, SO A. 14S# An order rejecting an appeal iindar this rale is not appeal- 
able as an order under 0, XIjIII, lor it is not one of the orders speoified therein. Kor Is 
II appealable as a deowe, for il does’ not ooiiciusivcly determine the rights of the parties 
with regard to any of the mattars in oonkoversy ip the appeal within the meaning of 
the definition of deores (8* 2* pi. (2),) Bekha v. Bhauna, 18 A. 101. oJ^der is made ■ 
under sah*r. fl| directing an appellant" to, furnish security lor costs* The order Is 
iadafinlte In that it does not fix an exact data on or before which esourity is to he given* 
The- appellantj bellwing that the tliheior giving security has expired, applies to the 
Oourl to recoive the amount fixed by the order as security. Tha Court holds that the 
’ tima for furmshing wourlty hag expired,; and' refuses the application, The appellant is 
anilllid to appeal from the order under ol. 16, of the Iietteri Palenfc, aa the ©fieofc of^the 
ord^r,, would he to finally.deprlve the appellant of his power of proseoiating his appeal. 




LAW OF COSTS m BEITISH IHDIA. 


LUHAP 


of the record, except as aforesaid, he shall also, within the time 
mentioned in sub-rule (i), deposit 'the amount required to defray 
the expense of printing such copy.*’ 

Where such security has been furnished and deposit m^ie to 
the satisfaction of the Court, the Court shall — (a) declare the appeal 
admitted,, (&) give notice ithereof to the respondent, (c) transmit to 
His Majesty in Council under . the seal of the Court a correct copy 
of the said record except as aforesaid, and (d) give to either party 
one or more authenticated copies of any of the papers in the suit 
on his applying therefor and paying the reasonable expenses 


(5) Admis- 
piott o! 
and 

pnooedtife 

thereon. 



incurred in preparing them.” 

Ic) Revooa- ** At any time before the admission of the appeal, the Court 
Se J^aay, upon cause shown, revoke the acceptance of any such security, 
aeourity. make further directions thereon.”^^) 

id)^ Fower^to Where at any time after the admission of an appeal but before 
security or the transmission of the copy of the record, except as aforesaid, to 
paymeijt. Majesty in Council, such security appears inadequate, or further 

payment is required for the purpose of translating, transcribing, 
printing, indexing or transmitting the copy of the record, except as 
. aforesaid, the Court may order the appellant to furnish within a 
time to be fixed by the Court, other and sufficient security, or to, 
make, within like time, the required payment;.”(^6) 
fe) ESeofe of Where the appellant fails to comply with such orAer, the 

laUuroto ^ ^ 

oompiy with proceedings shall be stayed, and the appeal shall not proceed 

oTder. ^without an order in this behalf of His Majesty' in Council, and in 

the meantime execution of the decree appealed from shall not be 

stayed.”!'^^,! 

(/) Powers of Notwithstanding the grant of certificate for the admission of 
appeir.^* any appeal, the decree appealed from shall be unconditionally 
executed, unless the Court otherwise directs. The Court may, if 
it thinks fit, on special cause shown by any party interested in 
the suit, or otherwise appearing to the Court, — (a) impound any im- 
moveable property in dispute or any part thereof, or (b) allow the 
decree appealed from to be executed^ taking such security from the 
; ’ respondent as the Court thinks fit for the due performance of any 
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f«f appeal or 

(«) Stay the execution of the decree appealed from, tawL such 

security from the appellant a. the Court thinks fit for the dut’ 

Majesty m Council may make on the appeal, or (d) place any party 

such othe, du-ection respecting the subject-matter of the appeal as 
It thinks fit, by the appointment of a receiver or otherwise.m) 

Application of the character mentioned in this rule ousht 
ah^.ys to be made in the first instance, at any rate, to the CoSt 
n ndia, which has ample power to deal with the matter according 
to the circumstances of the peculiar case, and has knowledge of 
etoils which the Judicial Committee cannot possess on an fnter- 
ocutory application. If the application is refused by the High 

211’ 2 h ^ k” ‘ hat the applicatiL 
ought to ha^ been granted, it may grant a stay of execution 

But more than this it will not do; for instant, it wiU not 

secuuty. In such cases, the Judicial Committee will grant leave 
to the applicant to apply to the High Court with an intimation of 
I S opinion. The High Court is bound t.. take notice of sul orLr 

ltseralldlgl.ns2‘' 

»cari.7tailZ‘rhe^ptito„^ “‘•'.I--- 

, ^ 9»ppe8irs uiaaeciuate, the Court 

niay, on the application of othet oartF ^ i-u • found 

In default «n^ f. fu ^ further security, inadequate. 

the cl t " /I ' required by 

aDDehant ’t7 “r . furnished by the 

erl f +u application of the respondent 

execute the decree appealed from as if the appellant had finished 

no sue security ; (b) if the original security was furnished by the 


0i?» JPro. Code .{Aol ?,Qf.l908|, 0. XL?, r, 13 , ■ 

1 18 1 8 io /arioloo^ Buiool v, Bominee Bmum. 10 M I A i' 9 #=? * 1 . ». 

oatou was made by tie appeli^xiii aftey exfiootmn nf 1 * (wbera tbs appli- 

to giva seourity a„d the OoLt thoughtThlr Jo poweT te dZ s* 

Zllr Chutmpat 8h^h v. Bwarkmalh, 23 0. “li iTSJ ( whS 

the applioamoB wae maae by the respondent for a stav of ftT«Bnf!o 
High Ooiirthad aiffetsd in opinion <w to the oronrieiLf ® ‘ of 

V. ShdAteopa, 38 M 87B- SS T A isr/It **'® oxaoution) ; Yasudem 

art “? “» 
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respondent, the Court shall, so far as may be practicable, stay the 
further execution of the decree, and restore the parties to the 
position in which they respectively were when the security which 
appears inadequate was furnished, or give such direction respecting 
the subject-matter of the appeal as it thinks fit/’^B) 

In '' Where at any stage of a suit other than a suit of the nature 

arrest before referred to in S. 16, els. (a) to (d), the Court is satisfied, 
|af^Where’”"*by affidavit or otherwise, — (a) that the defendant, with intent to 
may^be*^* delay the plaintiff, or to avoid any process of the Court or to 
called upon obstruct or delay the execution of any decree that may be passed 
sLuxityfor ^igainst him, — (i) has absconded or Jeft the local limits of the 
appearance, jurisdiction of the Court, or (ii) is about to abscond or leave the 
local limits of the jurisdiction of the Court, or (iii) has disposed of 
or removed from the local limits of the jurisdiction of the Court his 
property or any part thereof, or (b) that the defendant is about 
to leave British^ India under circumstances affording reasonable 
probability that the plaintiff will or may thereby be obstructed or 
delayed in the execution of any decree that may be passed against 
the defendant in the suit, the Court may issue a warrant to arrest 
the defendant and bring him before the Court to show cause why 
he should not furnish security for his appearance : Provided that 
the defendant shall not be arrested if he pays to the officer entrusted 
with the execution of the warrant any sum specified in the warrant 
as sufficient to satisfy the plaintiff’s claim : and such sum shall be 
held in deposit by the Court until the suit is disposed of or until 
the further order of the Court/’W 

(6)Beourifcy. ‘‘Where the defendant fails to show such cause the Court 
shall order him either to deposit in Court money or other property 
sufficient to answer the claim against him, or to furnish security 
for his appearance at any time when called upon while the suit is 
pending and until satisfaction of any decree that may be passed 
against him in the suit, or make such order as it thinks fit in 
regard to the sum which may have been paid by the defendant 
under the proviso to the last preceding rule. Every surety for the 
appearance of the defendant shall bind himself, in default of such 
appearance, to pay any sum of money which the defendant may be 
ordered to pay in the suit.’M^i) 

(19) Oiv. PiOf Coda (Aot T of 1908)i‘O. XLV, r. 14. , 

(20) Oiv. Pro. Coda (Aof Y of 1908), 0. XXXYIII, r. 1. 

(21) Civ, Pro. Coda (Act V of 1908), 0. XXXYJII, r. 2, 
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“A surety for appearance of a defendant inav at tin.n <,,,7 i 

to the Court in which he became such csm-ntir + u (e) Procedure i 

his obliaa hVm A T 1 ^ discharged from ^PPiioaHou 

summof hTil f 1™ . application being made, the Court shall = 
f f fit. may issue a 

« tor arrest in the ar.l instance. On the appe^Li rf fte 

elendant in pnrsaanoe of the summons or warrant or his volantaru 
smrendei the Court shall direct the surety to be discharged to 

Where the defendant fails to comply with any order under mi d 
unnth a - “‘y Urn to the Ciril prison 

the eto “totU m r“' T t”' " «“K“‘ 

e detendant, until the decree has been satisfied. Provided 

no person shall be detained in prison undm- tfiateeo„rity or 

for a longer period than six moLhs, nor for t Lng : perM ^ 

suit does^not exceed fifty rupees: Provided also that no person I 

wife suchlrZ- • I 

affidaZmoteu^sY-Stte ‘’yf” I 

,, J 1 *ne defendant, with intent to obstruct “ “®®a 

L -faW. T?r s°' “ “y"'* P“="a against S£S“"‘ 

turn, (a) is about to diRnnsA nf tiun «,! — i- . indinmo 


him u n r x^aii-may De passed against before 

him, (a) IS about to dispose of fee whole or any part of hisrf®^®“‘= 

property or ( 6 ) is about to remove the whole or any part of his^-? 

Court marte ‘I ir‘d“r“s O' ‘l.« Court, the 

Court may direct the defendant within a time to be fixed bv it 

either to furnish security, in such sum a q mo « k -a ~ ^ security for 

m-/lop 4-^ j n . specifieu in the production of 

order, to produce and place at the disposal of the Court when 

rcgun:^ She said property or the ™lae of the same, or such porta 
thereof as may be sufficient to satisfy the decree, or to appear and 
show cause why he should ,not furnish security/' 

‘‘ The plaintiff shall, unless the Court otherwise directs 
specify the property required to be attached and the estimated 
value ttaeoh The Court may also in the ordel dto the“ on- 

»' “■' P.oP-'y =0 


(22) CSv. Pro. Code (Act V of 1308), O. XXXVIXI, r. 8. 
(28) OiV. Pro, Oodei (Act V of 1908), O. XXXVIII, r. 4. 
, ««) CSV. Pa. Code (Act V of 1908), Q, XXX?ni, r. B. 
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» Where the defendant fafis to show cause why he should not 
furnish security, or fails to furnish the security required wuhmthe 
tLe fixed by the Court, the Court may order that the property 
specified or Lh portion thereof as appears sufficient to satisfy any 
decree which may be passed in the suit, be attached. 

Where the defendant shows such cause or furnishes the 
required security, and the property specified or any portion of it has 
been attached, the Court shall order the attachment to be withdrawn, 
or make such other order as it thinks t. 

» Where an order is made for attachment before judgment, the 
Oomt Bhall order the ettaehmeot to be withdrown when the defend- 
frnniehee the eeonrit, leqoired. together mth the eecnru, lor 
the eoetB of the ettechment, or when the sn.t ■» diennseed. UO) 

In the cose of suits on Negotiable Instrnmenls lor which a 
summary procedure is prescribed by the Code of Cm! Procedure, , 
StS;: is proyided a. follows After decree the Court ma, under spernal 
“ oiicumstances. set aeide the deeree. and ,t neeessary stay or set aeide 

Bummatiiy. „i^A Ipavp to the defendant to appear ^to the 

Power to set execution and may give leave nu ri .. 

aside deorse, ^^^^gand to defend the suit, if it seems reasonable to the Court 

and grant summons cinu nnnrt i-.hinkd fir. 

“‘“•y to do, and on such terms as the Court tUinPs He. 

execution. insolvent of a plaintiff in any suit which the assignee 

(vu) Seourity . ..-.lintnin for the benefit of his creditors shall not 

foE costs m receiver mignt maiintam lor , • a v 

ifl>: cause the suit to abate, unless such assignee or receiver declines to 

vanoy. eontinue the suit or (unless for any special reason the Court other- 

wise directs) to give security for the costs thereof withm such time 
as the Court may direct. 


(c) Kemoval 
of attach- 
ment when 
seouEity 
fuEttished 
ot snit 
dismissed. 

(vi) Seourity 
in case of ^ 
suit on Nego- . 


Proesdura Where the assignee or receiver neglects or refuses to continue 

fhP suit and to give such security within the time so ordered, the 
toSnu? defendant may apply for the dismissal of the suit on the ground of 

the plaintiff 8 insolvency, and the (^ourt may make an order dis- 

missing the suit and awarding to the defendant the costs which he 
has incurred in defending the same tb be proved as a debt against- 
the plaintiff’s estate.”l 28 ) 


(25) Civ. Pro. Coda (Act V o£ 1908), 0. XXXVIII, r. 6. 
’ (26) Civ. Pro. Code (Aafc Y ot 1908), 0. XXXVIII. t. 9. 

(27) Civ. Pro. Code (Aoli V of 1908). 0. XXXVII, r. i. 

(28) Oiv, Pro. Code (Aot V of ISOSiiiQ. W, r. 8, 
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aejendant ta a presiae^; °f “ ““ »'.f « ™o.„„„; 

■ P.e.iaen„y-To„,, taolL.rA^‘ J909 ^7? »' 

a smt has been adjudgea an faeolvanl ^ he ‘<> 

after the making of the order of adradioalion / “* ‘‘™ 

proceeding pending against tJie insolvL Lfore ^ 
of the Court or in any other Courf oni.- Judges 

0 ' ‘fte Oonrt. It ie furth^ gt'S*" ™">““‘-><l-oe 

Contlmwhiohproceedings„e„endi! ‘ “““™ «'»* 

proof that an order of adtadioaKon h! ?'*®®'”*'' m.j, on 

tte Ac, eitter eta, .he S“foriT 

anch terms as it may think jnst (a| continne on 

part of his claim. Where the Gonrf • ^ ®uii or abandon of' 

fail by reason of ele LaTdl’!. s.«ed_(n, that a s„i.S.»ir, 

sufficient grounds for * .li ® are othpr 

;or *He « :-fute a Chtu'o^r- 

terms as it thinks fit, grant the plaintiff 

from such suit or abandon such p^t ' V 

institute a fresh suit in respect oTZ u- ^ '^^erty to 

such part of a claim. Where thp i ■ of such suit or 

abandons part of a claim wloul tt" ^ - 

rule (2), he .shall be liable for such referred to in sub- 

and shall be precluded from institnr^ ^ 

of such subject-matter or such part of^th io respect 

rule shall be deemed to authorirtl -"^s 

if?”!™- ■» 

'rpt 

forTari J f “°“-«PPO»raBoe ol a plaintiff or tBa S- , f«eo 

ria.aoB,0U,„, r. Staw, „ j. ^ 

: » Pis. P». 0.«. ,4B V ,, SoliS “'!• -™' »■ , , :• •’ 
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the plaintiff is a woman, the d'ourt may at any stage of the suit 
make an order, to give, within a time fixed by the Court, security 
for the payment of costs incurred and likely to be incurred by the 
defendant, provided that the Court is satisfied that such plaintiff 
does not possess any sufficient immoveable property in British 
India.” 

“ It has always been a principle of the law relating to security for 
costs that persons privileged from legal process can be called upon 
to give such security.l^^) In accordance with that principle, when 
legislation exempted women from arrest and imprisonment in 
execution of money decrees, it provided that ‘ on the application of 
any defendant in a suit for money, in which the plaintiff is a woman, 
the Court may at any stage of the suit make a like order ’ (i.e., an 
order for security for costs) ‘ if it is satisfied that such plaintiff does 
not possess any sufficient immoveable property within British India 
independent of the property in suit.’ This provision is now added 
to the Civil Procedure Oode.”(33) 

The Court has a discretion in exercising the above powers of 
requiring security from a female plaintiff, and it will not order the 
plaintiff to give security unless grounds are shown tending to show 
that the defence is true.(34) 

The latter clause of the section relating to security from a 
female plaintiff was introduced by the Debtors Act(86) which prohibits 
the arrest or imprisonment of a woman in execution of a decree for 
money, and it is to be observed that it is only in suits for money 
that the power given under this clause of the section can be 
exercised. When therefore litigation is harassing and vexatious, or 
where the real plaintiff is not before the Court, or where, though liable 
in certain events for the defendant’s costs, the plaintiff is a person 
of no means, in such cases the Court would doubtless exercise this 
power for the protection of the defendant. But there are cases in 
which the plaintiff in a suit for money (the claim being real and 
open to no objection) cannot be rendered liable for the defendant’s 
costa of suit. .In illustration one may refer to an administration suit 
by a creditor or legatee where the claim is admitted, or to a suit on a 

(32) Aldborough v. Burton, (1834) 2 Myl. and K. 401 ; Goodwin v. Archer, (1727) 
S'P.w.'to, ! 

(33) Bai Bprebai v. Devji Meghji^ 23 B. 100 (101). 

(34) Shama Sundary Dame 7. Rmh B^hary Dhufy 3 0*W.N. 753. 

(35) ?I ofiass. . ^ 
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mortgage or promissory note, where there is no defence. Is it to 
be supposed that it was intended that the defendant in such cases 
should be in a position to ask as a matter of absolute right that 
security may be given for costs that he may choose to incur need- 
lessly ? It surely was not intended by this section that a perverse 
litigant should have the right of calling on the Court to assist him 
in throwing an obstacle vexatiously and unnecessarily in the way 
of a woman desirous of prosecuting a just claim, which possibly is 
not even denied. 

It would appear that the power given under the section is 
discretionary and one which the Court ought or ought not to exer- 
cise according to the circumstances of each case, and that, unless it 
is shown that the exercise of its power is necessary for the reason- 
able protection of the defendant, the Court ought not to interfere. 

This was in substance the opinion of Wilson, J., who in a similar 
application used these words : “ I should be very sorry to lay down, 
and I guard myself against laying down, that this section is impera- 
tive on the Court, and that the Courts have no discretion but to 
order security to be given.”(36) 

Suits which are not exclusively for money but which will niuettative 
result in a decree for money on the relief sought come within the 
purview of S. 380 of the Code of Civil Procedure. (87) 


(36) Per Sale, J., in In re Premchand Moonslm, 21 C. S82 (8B7), rafsi'Eing to 
Degumhari Dabi v. Aushcoiosli Banerji, 17 0* 610 (613), 

(37) hot XIV ot 1682=0.* XXV, t. 1 ol the preaeat Code (Act V ol 1908). 
Boonabai v. Thrihkumna Das, 10 Bom. L.E 337=32 B. 602. The Comfe said .‘—“The 
phrase * suits for mousy ’ is not one which lends itself to very precise definitiou, and 
the matter is somewhat complicated by the difficulty of ascertaining the exact object 
which the Legislature had in view in adding this clause to the section. The clause was 
added by the' Debtors Act (VI of 1888), which also added S, MB- A prohibiting” the 
arrest or imprisonment of a woman in execution of a decree for money ; and it has 
been held that the reason of the rule was to make provision for the costs of the success- 
tul defendant as against a woman plaintiff : See, for instance, Sale, J.’s remarks in In 
ths goods of Pnmehand Moonahee, 21 0. 832, This explanation is not perhaps 
perfectly satisfactory, since it fails to account for the oircumstanee that the ri^le is 
restricted to suits for money, But I cannot discover that the Legislature had any 
other or further object than that ascribed to it by Mr. Justice Sale, and therefore in mj 
opinion the rule should receive a libera! interpretation. This view is in conformity 
with previous decisions of which I need only notice Degumbari Dabi v* Aushootosh 
Bamrjm, 17 0. 610 ; and Bai Porehai Devji Meghji, 23 B. 110. Applying the rule to 
the case before U3» I think that both suits should be regarded as suits for money* 
Money is involved in the prayers in the plaints, and a determination in the plaintifi's 
favour would entail a decree lor money.** 
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A suit to recover certain specified articles and money alleged to 
have been wrongfully seized and taken possession of by the 
defendant or to recover the value thereof is a suit for money within 
the terms of the second paragraph of S. 380 of the Civil Procedure 
Code, 138) the term “ suit for money ” as there used being wider 
than a suit for debts.(S9) 

A suit by a lady against the adopted son of her deceased hus- 
band and others for a declaration of her title to certain ornaments 


and other moveable properties alleged to have been wrongfully 
removed from her custody by the defendants and for recovery of 
possession of the same and in the alternative for the value of the 
properties, is a suit for payment of money within the meaning of 
0. XXV, r. 1, cl. (3) of the Civil Procedure Code.l^Oi 

N, a widow, brought an action against D, praying that D 
might be restrained from repeating or publishing certain defamatory 
■ statements concerning N, and that D might be ordered to pay 
Es. 6,000 or such other sum as the Court should think fit as 
damages. D took out a summons in Chambers calling upon N to 
show cause why she should not give security for payment of D’s 
costs under 0. XXV, r. 1, Civil Procedure Codeil^fi Held, that under 
the circumstances of the case it would be a wrong use of the Court’s 
discretion if the Court practically defeated the suit at that stage 
when it was almost, if not quite, ripe for hearing, by ordering the 
plaintiff to lodge security 


, (38) Act XIV ot 1882. 

(39) Degumbhari DeU v. Aushootosh .Bamrji, 17 0. 610. Oiroumstanoes under 
which the Court will order seourity tor oosts to be given by a ismale plaintiff in such a 
suit considered. Degumbari Dabi v. Atashooiosh Banerjee, 17 0. 610. 

(iO) Anandamoi OhoiBdhwani v. Gohul Oliandra Boy, 16 O.W.N. 763=14 Ind. 
Cas. 290, following Bagumbari Debt v. Ashaotosh Banarji, 17 0. 610 ; Sonabai v. 
Tribhowandas Narotamdas Malvi, 32 B. 602. It has been held that a' suit like the 
present whioh, though it may not be exoluaively for money, will ordinarily result in 
a deotee lot money, and the relief sought oomes within the purview of 8. 380 of the 
old Code of Civil Prooadute corresponding with ol. (3) of r. 1 of 0. XXV of the 
amended Code. These oases ate Degumbhari Debt v. Ashootosh Banerji, 17 0. 610, 
and Sonabai v. Tribhowandas Nas-otamdas Malvi, 32 B. 602, 

. (41) Act V of 1908. 

(42) Namiibai v. Daji Qovind, 35 B. 421=12 Bom. L.B. 1071=8 Ind, Cas, 1066. 
Bobertson, J., said in the course of the judgmant:— This is a summons taken out by 
the defendant calling upon the plaintiff to show oauae why she should not deposit 
seourity for the defendant’s oosts under O. XXV, t. 1, The discretion given by 
that rule is one ol the most difflouU that a Court can be called upon to exeroiae. On 
the one hand it is clear that to refuse to make the order would, in a number of oases, 
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female suing by her next frieni^ c n ^^i«case of an infant 
Ooarl in Ihn c« of Ti ptl ' ob,erntiom of theS.?" 

« -oW. Slk „ 

the poaiHon of having either to defend tht L 1 1 , wo>iW be'put in 

the plaintifi to settle the suit. oTtL oiC\^MT"'" T to 

P. Iioatioa of the power to order eoourity to all the ^“'fsotly dear that a rigid 

wtooh was suggested by the defoadantfcoun.c, t Z''’ 

°«thmg IesB.than an entire denial of juatlo fo he nla' Tf ' ««tot in 

he or she had not snffioiont money to prosooute the J •? ‘hat 

n y es I can apply to see whether I ought to mai tj.'- ” Praotioally the 

to«a^des._ Is this a 6o«a^de suit broSt bv thl , 

•» P’^°toation of her riPht f i ^ ^w^ioation of her 

a Hindu widow and if she sits down under h • maintenance ? She is 

t^at it Will not be long before sips « oL < 

purpose of seeing, whether it is a 6e«u ZZiLZT. ““«tonanee. For the 
ha plaint is a most important dooument Thai nl ‘ \ » to 

the caste, which toofc place on the 12 th of July 1° ofa-maeting 

leading members of the caste and states : .‘ o7heari c ‘be 

which are given below we pass the following resoIuTion n®-?' ^®toils of 

vendor m a shop at Wadala. is oiroulating f renorf » r' 

the widow of Babn Balaji Thabur is in filicir^ r Namubai (that is the plaintiff) 
a resident of the same place.” I ’m not dirwl^r ‘r ^ahatre 

^ any way evidienoo agamafe Daii fl-nvin/? w ^ pomt whether or not that ia 

«Port; but it shows that tLse wht ar^iT^^^^^^^^^^ oirouTaS; 

for 0 ‘rouIating the report and thertforB*’°fr'°” of opinion 

tor doubting the plaintiffs bona fi/es in believirv H i I ® ^bghtest tsason 

did oiroulata the report. i do not tbinbShat tL^f 1 1 ^ Vfiita.ng who 

behalf of the defendant, is couched iZ, I f by hie solioitL on 

wouWa^”''^"°"°°^*’“^ defendant °^o fad'^”"^^ i*"® ‘he 

nia arise on the perusal of Ei B to th« i - f o'roulated this report, which 

‘bat the written statement of the deldauU^^^^^^^^ ‘btob’^Idf 

oounsel has suggested it is. Under this r ^“biguity as ht 

an opinion of what the result wil ffX®'™?"® "f ®"‘ “ ‘-^‘^reLi® 

doubt that the plaintiff in filing this suit hf K®° me beyond all reasonable 
motivas, and that it is filed in the bona fide beUef tfafi ff f f ^ Perfectly bona fide 

thus circulated this report, and for the "Tnu ll tV f i 

mamtenance. and defending hersalf aeainRt m, ^ P^'Posa of protecting her right to 
these oiroumstanoes, it appears to me^thatl JouM bf^ immorality. Under 

I Rave under 0, XXV r l if t ^ ^ f ^ wrong exercise of the discreffnn 
stage when it is almost, if not quite’rine farh® defeat the suit at this 

ictmrity* A| tR^ 'zv r"“® to" lodg? ■ 

f ‘bat disoretioa only fnan®^’?® given me 

am entitled to impose upon the plaintiff A„fl t °8*‘a‘u ‘arms, which I think I 
distinct undertaking by the p]ai„L thSshe SlI ah I ^PPHoation on the 

Which she has instituted against the defenlLT Jl ®^ *" Oohrt proceedings 
ba prepared to hear any renewed appliltl! tha^ I e7 *b8» I ‘hall 

ewroisa of my discretion under O. XXV, r 1 Nnml “»? make for the 

13 Bopi. t,R, 1071,„8 Ind; Das, ioST’ ^<^^*.<3oMnd. 35 B. 421- 

:■ .if to) '38;?., 490, 101, 102, ^ - 
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'' No exception is made, in the section of the Code of Civil 
Procedure empowering the Court to require security from a female 
in certain cases, of the case of a woman who is a minor, suing by her 
next friend, and the Court cannot introduce such an exception into 
the section. The Code is applicable generally to all descriptions of 
parties, whether plaintiff or defendant, and its provisions apply as 
well to minors as to others. Thus a' minor can be directed to file a 
written statement under S. 112 and his suit is liable to be dismissed 
if he fails to do so ; and an affidavit of documents may be required of 
a minor defendant. Doubtless it is not intended that an infant 
party to a suit should personally obey such orders. It is evident 
from the provisions of the Code that it is intended that his next 
friend or guardian should obey the orders of the Court on his behalf. 
Hence in construing the Code the Court cannot read an exception 
as to infants into ^its provisions generally, but rather a proviso 
that orders given to an infant may be obeyed for such infant by his 
next friend or guardian, nor can the Court do so when construing 
the particular section of the Code requiring security for costs 
from females in certain cases. 

The order as to giving security for costs is, however, a discre- 
tionary one, and the question still remains whether such an 
order ought to be made in the case of a female infant suing by 
her next friend. The practice has always been not to demand 
security for costs either from an infant directly or from his or her 
next friend, (^5) and no order as to costs is made against an infant 
plaintiff.(^^) The next friend of an infant is liable for the costs of 
the suit if unsuccessful. (^7) How complete this liability is, and how 
far it extends, is shown by S, 44:7 of the Code, which provides that 
a next friend cannot, ipso motu, retire from his position without 
giving security for the costs already incurred, unless the Court 
relieves him from that obligation. ^ * 

If, then, the next friend of an infant plaintiff and not the 
infant plaintiff himself or herself is and has always been liable for 
the costs of the suit, a provision that a woman shall not be im- 
prisoned for debt gives rise to no inference that the Legislature 
Naihu Mull V, Malhar Bow, 19 B. 350. ^ 

(46) Fellows v. Barret, (1836) i Keen. 119; Bind v. Whitmore, (1866) 2 Kay and L 
458 ; Pemington v. Alvin, (1823) S, & S. 264. 

(46) Simpson on Infants 12nd Ed.), p. 468, 

(47) Frank V. Mainwaring, (im^) 4^eav. 37; Morgan and Wurtzbnrg, p. 352, 
S. TII ; Simpson on Infants, p. 482 ; Civil Frooedure Code (Aofe XIV of 1882) S. 440 
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intended in any way to change the practice as to a female infant 
plaintiff giving security for costs. We think, therefore that, except 
in exceptional cases the old practice ought still to be observed. (^8) 

Hence, unless in exceptional cases, neither an infant female 
plaintiff nor her next frind ought to be required to give security 
for costs. (^9) 

The words “ such plaintiff ” in the second paragraph of S. 380, 
Civ. Pro. Code, cannot be construed as applying to an infant plaint- 
iff’s next friend. In the case of infant plaintiffs, unless the circum- 
stances are exceptional, they cannot be required to give security for 
costs.fso) 

In the case of an infant the Court need not run any risk of 
stopping the suit filed on behalf of an infant, which may be a proper 
suit to bring, merely because of some inability on the part of the 
next friend to give security for costs. The Courts have apparently 
considered that the interests of other parties to the suit are suffi- 
ciently protected by the power they have in a proper case of moving 
the Court either to stay the suit as not being for th| benefit of the 
infant, or if there is a just cause other than the poverty of the next 
friend, to have him removed.<5i) 


U8} Bai Porehai y* Devji Meghji^ 23 B* 100 (101, 102). 

(49) Bai Porebai v. Devji Meghji^ 23 B. 100 (followed in 18 M.L.J. 165 (166) ; 
applied in 35 B. 339=13 Bom. L.R, 480 (481); referred to in 32 B. 602 (606) = 10 
Bom, h.n, mi ; ai8tin?;ulslisd in 27 B. 100 (103).) 

(60) Mani Bai v. Lodd Govind Doss, ISM.L-J. 165. The Court* White, O.J,, and 

Wallj.9, said in the course of their judgment : — In this case an order has been made 
requiring the next friend of a female infant plaintiS to give seourity for the costs of 
the suit. It is not contended that tie order can be supported unless there is juriedio- 
tion to make the order under 8, 380 of the Code of Civil Procedure. We do not think 
the words such plaintifl ” in the second paragraph of the seofeion can be construed as 
applying to the infant plaintifi’s next friend, and there is no evidence in the present 
case that the plainti:^ does not possess sufficient immoveable property within British 
India. Assuming, however, that the Court would have jurisdiction to make the order 
if satisfied that the next friend ** did not possess sufficient immoveable property,’* we 
are of opinion that the order should not have been made in the present case. We agree 
with the decision in Bai Porebai v, Devji Meghji, 23 B, 100, that in the case of infant 
plaintifis unless the eircumatanoes are exceptional, the English practice, under which 
an infant plaintifi could not be required to give seourity for costs, should he followed. 
We do not think the circumstances of the present case are of so exceptional a character 
as to warrant the making of the order. Mani Bai v. Lodd Govind Doss, 18 156. 

(61) Bhaishankor v, Mulji, 13 Bom* LB. 480=36 B. 339* Cases will be found 

collected in the Annual Practice for 1909i Yol. I, p. 183, where it is said with regard 
to next friends Seourity for coats.'— He (the next friend) is not obliged to give seourity 
for costsi although he may be impecunious and:ii stranger but if he appeals and is insol* 
vent he may have to give itecurity,*’ ■ C 
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Where it appears that the plaintiff in a suit is in fact suing on 
behalf of another person who |s not a party to the record, the 
ordinary practice is to require security for costs, and to stay the 
proceedings till it is given. (^2) 

Where the plaintiff is a pauper or insolvent and is a mere 
nominal plaintiff, i,e,, if he is a person really put forward by some 
other person behind him to bring an action on behalf of that person, 
in such cases security will be ordered on the ground of poverty or 
insolvency of the nominal plain tiff 

Thus, an order for security for costs was made in the following 
cases : — (i) Where a plaintiff has assigned his debt and sues for 
the benefit of the assignee. (5^) (ii) Where a person of no means 
is put forward as a nominal plaintiff.tss) (iii) An undischarged 
bankrupt suing on a cause of action which arose since the bank- 
ruptcy is not a mere nominal plaintiff.(5^) 

Where a plaintiff is suing as trustee in bankruptcy in his 
official name, security is not ordered (S7) even where he is himself 

insolvent. ,f 

In windiug-up proceedings security will be ordered as in other 

cases.t59) 

When an inhabitant of foreign territory sues within British 
territory, it is imperative on the Court to demand security from him 
for the payment of all costs that may be incurred by the defendant 


(52) Earn Coomar Ooondoo v, C. Canto Moohefjee, 2 0, 233 (P.C.)=4 I, A, 23, 

(53) See judgment of Esher, M.B.-Ooofe v. WheUock,\lS20) M Q.B.D, 658, O.A, 

(54) Lloyd 7. Hathern Station Brick Co., (1901) S5 L.T, 158, 0. A. ; Elliot v. 
Kendrick, (1840) 12 A. and E. 597 ; Eerkim v. Adcock, (1845) 14 M. and W. 808 ; 
Goatleyv. EmmotAlBbi) 15 C.B, 291 ; atjd see the oases discussed by Bowen, 

in Cowell v. Taylor, (1885) 31 Oh. D, 34, O.A. 

^ (55) Burke v, Lidwell, (1844) 1 Jo. and Lat. 703 ; Masneal v, Biggart, (1870) 18 W, 
R. 470; Ball v. Boss, (1840) 1 Soo. N.R. 217 ; Tenant v. 5 B. and C* 

208 ; and see Tredwell v. Byrch, {1836} 1 Y, and Q, 476. 

(66) Cook y, Whellock, (1890) 24 Q.B.D. 658, G.A.; Affleck v. Hemmond, (1912) 

3 K.B. 162, 

(57) Pooley^s Trustee v. Whetham, (f884) 28 Ch. D< 38, O.A. 

(68) Cowell V. Taylor, (1886) 31 Oh. D. 34, 0. A.; Denstonv. Ashton, (1869) rj.R, 

4 Q.B. 590, and c/. Be Strand Wood Co , (1904) 2 Oh, 1, O.A., infra* But an insolvent 
trustee of a deed of arrangement is within the rule as to an insolvent plaintiS suing foe 
the benefit of another, (Greener v E. Khan d Co., (1906) 2 K.B 374, O.A.) 

(59) Be Preioria Petersburg By. Co„ (1904) 2 Oh, 369* f . ^ 
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IQ ine suit, even though the defeud^ni- -li . • 

teri-itory.(60i » resident of foreign 

The meaning to be given to the word “ i'p«; 3 
enactments depends upon the intenttn o?tr"r 
framing the particular provision in which H ia 

residence ’ intended by the sections of t h 
for costs from persons residing out of Britoh^ T'r 
under such circumstances as will afiord » m 

^^at the Plaintiff will be forthcoming 

abroad is " ctofof ^««ident (« Bngiy 

(not being a defendant in an acHon Court 

action, nor being a plaintiff suing a dltodlf 
n^OQey of the plaintiff in his handsUch L f 

riF w ti"; ‘‘ ^2' *“■'^^1 

filed . and ihat ualoas suofa aeouritr at: ao luruisbad th *’^*'“*’ “PP®sl is 

should oot be pcTOeeded in. or app^i admUted ^ i Petson, iipisintifi 

seenrity to oo„r oosts in the app^f wZT jZir: “"o^sS 

to the Sadder Court f«in a deoreo oI /he 4pZl 

absent in England, but having rnalJtlL and ‘ioa temporarily 

Court. No security wan iurnished by the app Jh-S f// ' of the 
lodging the appeal. The respondent in the firs / / ‘ '^®«ks after 

reasons of appeal filed by the appaikafi, Lt aftl ““ to the 

or uon-oompliauee with the reJLement of Ben Bef rrv “ iiommZl, 

tending that the appellant was a reaident iL tZil f' ^ “I- h oou- 

security within six weeks as reguiSd by “Lt 7" fu ^ 

that suoh security ought to have been furnisher /u Court held 

^nglmd, pendmte lilB, io be eousid/rad as^Jd who. reaidiug iu 

the meaning of the Regulation, and dismissoTthr^*” ** ‘owitory within 

on appeal by the Judicial Committee 17 ^ •! wemd 

groundihat the Sudder Court had not bir to for trial, on the 

.. as„i.. ,1.. «pj, a? i iSSf." ”' “• 

been called upon ^by the relLfd^^'V* °° ‘bat , " 

saourily for costs ; (2} or of laches in not voliL.^i ‘be Court to furbish 

providing only that a suit, or appeal sLuId «nt °^mng seeurity. The Kegufatim 

furnished. Flee v. Jugbandoa Bom, 7 M J A PW®®®^®^ with, until seouTity wa^ 

appeal before objecting to the want of wit f^S t »a g^nswer feo tiia 

«ponaent of the want of security for the Jte.,: moSdTrr‘* r “ ‘^® 

* » . It Wm V, Jugbanim Bom, f M/tA. ^ ^929, 

1 ri.B.B. S32 <224, 328).)^-: : , , ; ^ J. aSfifc 1 U,L I. Jl i ' 
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may, excepi: in special circumstances, be ordered to give security 

for costs.(S2) 

In the following oases and from the following persons the 
Court made an order for security for costs : (i) Creditor claiming 
to prove in voluntary winding up ; (68) (ii) a person moving to be 
admitted as a defendant to an action that he might claim the 
property in dispute; (64) (ui) a plaintiff suing on a foreign judg- 
ment ; (63) (iv) a person petitioning for the taxation of a solicitor’s 
bill ; (66) (v) against a foreign Sovereign or State ; (67) (vi) a foreign 
company petitioning for compulsory winding up of a company being 
voluntarily wound up; (68) (vii) cross action by foreign com- 
pany ; (69) (viii) attempt by plaintiff to escape security for costs by 
joining improperly a third person as co-plaintiff ; ^(76) (ix) although, 
as a general rule, a claimant under a general inquiry cannot be 
required to give security for costs, where an inquiry was directed as 
to who was entitled to a fund in pourt, a foreign claimant resident 
out of the jurisdiction was ordered to give security upon the ground 
that in the special circumstances of the case the inquiry was equiva- 
lent to an interpleader issue in which the claimant was in the posi- 
tion of a plaintiff. (71) 

Security is not required from a plaintiff who is a domiciled 
citizen but compelled to reside abroad on public service as, for 
instance, a consul or a naval or military of6cer.(79) 

(62) Fer Buckley, J., in Re Pretoria Petersburg By. Co., (No. 2) (1904) 2 Oh. afe 

p. 361; and see the judgment of Davey, L.J.j Crozat v. Brogden, 2 Q.B. 36; 

see also Be Percy ^ etc,, Mining Co,, (1876) 2 Oh. D, 531, 

(63) Be Pretoria Petmhurg By, Go„ suyra, and see Be Howe Machine Co,, 
Pountaine’s case, (1889) 41 Oh, D, 118, C.A,, as corrected by Be Queensland Mercantile 
Agency Co„ (1891) 61 L.J. Ch. 48, ^ 

(64) Apollinaris Co, v. Wilson, (1886) 31 Oh. D, 632, C.A. 

(65) Corzai v, Brogden, (1894) 2 Q.B. 30, O.A, 

(66) Be Norman, (1849) 11 Beav. 401 ; but see Cochrane v, Pearon, (1864) 18 Jur, 

(67) The New Battle, (1885) 10 P.D, 33i O.A,; The Beatrice otherwise The Bafyahan-> 
noch, (1866) 36 L. J. Adm. 10 ; Vavaseur v. Krupp, (1878) 9 Ch, D, 351, O.A. ; Bepuhlic 
of Casta Bica v. Hrlanger, (1876) 3 Ch. D. 62, C.A, 

(68) In re Alabama Portland Cement Co., (1909) W.N. 157. 

(69) New Penix Gompagnie Anoyme d’ Assurances de Madrid v, General Accident, 
Pire and'Life Assurance Corporation, Limited, (1911) 2 KB, 619, O.A, 

(70) Jones and Saldanha v. Gurney, (1913) W.N. 72. 

(71) Be Milward S Co,, (1900) 1 Oh. 405, C.A, 

(72) See CoUbrooh v. Jones, (1751) Dick. 154 ; 0^ Lawler v. Macdonald, (1819) 8 
Taunt, 736 ; Lord Nugent v. Harcourt, (1834) 2 D.P.O. 578 ; Pisher v. Bunbury, (1837) 
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A peer of the realm, though privileged if within the I'urisdie- 
tion, must give security if he resides permanently abroad not in an 

official capacity.i73) 

Where there are several co-plaintiffs, however, if any one of 
them reside ordinarily within the jurisdiction, although a bankrupt, 
no security will be ordered from any of them.C?^) 

Security will not be ordered on an affidavit that plaintiff is 
about to leave the kingdom ; (75) and he must be resident abroad, 
not merely gone abroad.(76j 

Where plaintiff was confined and ordered to be removed out of 
the Kingdom under the Alien Act, security was ordered. (77) 

An appellant (residing within the jurisdiction) who has been (e) Further 
ordered to pay the coats of the original hearing and has not dene 
so, cannot be required to furnish security for such coats before he 
be allowed to prosecute his appeal, unless his conduct be shown to 
be vexatious — that is, such as vindicates a wilful determination on 
his part not to obey the order of the Court. His not paying, if it 
be caused by inability to pay, is not vexatious. (78) 

Where a plaintiff leaves the country before the case is decided, 
the proper course for the defendant is to apply to the Court to take 
security for costs before the case is decided, and, if no security be 
furnished, the Court will pass judgment against the plaintiff by 
default. But, if the defendant allows the case to go to judgment, 
the Court on appeal cannot pass any order calling for security for 
the costs of the lower Court, which must be left to be realized in 
execution. (79) 

San. and Sd. 625 {non-commissioned ojEBcer) Wright y, Eberard^ (1839) SaUi and So. 651 
(army surgeon) ; Evering v. Ohifendetit (1839) 7 D.P.O. 536 ; Evelyn v. Chippendale^ 

(1839) 9 Sim. 497 ; Clark v, Fergueson^ (1859) 1 Gii!. 184. 

(73) Lord Aldborough v. Bwfiow, (1884) 2 My. and K, 401. 

(74) D^Earmmgee v. Grey^ (1882) 10 Q.B.I). 13 ; McConnell v. Johnston, (1801) 1’ 

East 431 ; Winthorp v. Eoyal Exchange Assurance Co,, (1755) 1 Diok. 282 ; Walker y. 

Basterhy, (1802) 6 Yes. 611 \ and see The Carnarvon OasiUi (1878) 38 L.T, 736, G.A.; 
and cf. Eanmer v. Mangles, (1843) 12 M, and W. 313# ^ , , \ 

(75) Adams v, Coleihursl, (1794) 2 Anst. 552# 

(76) Eoby v, Eitchcock^ (1800) 5 Yes. 699 J Green v. Charmck, (1791) i Yes, 396, 

(77) Seilm v, Sanson, (1800) 5 Yes. 261. 

(78) A. hin Shaik Essa Kaliffa 7, 8*Essahm Kaliffa, 13 B. 458=13 Ind. Jut. 

467 (referredHo in 37 B. 572=14 Bom. Ii.E. 1206=17 Ind. Oas, 789; tJ.B.B. 

(1892.96) 279.) 

(79) The Calcutta and South Eastern Baitway Company v. F^lWoodhome, 8 W.B. 

217 . 
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Where the plaintiff in a suit against' the executors of a will for 
the amount of a legacy had, on account of the conduct of the 
defendants, no alternative but to seek the assistance of the Court 
and the defendants stated that the assets were not su'lBcient to pay 
all the legacies in full, and it was therefore dear that the suit 
would have to proceed as an administration suit in which the 
plaintiff could in no event be liable for the defendant’s costs : Held^ 
that the Court would not order the plaintiff, although she was not 
in possession of any immoveable property within British India, to 
give security for the costs of the suit.W 

A plaintiff who is entitled under a will to a beneficial interest 
in a part of the surplus income derived from immoveable property 
does not become thereby ''possessed of immoveable property’' 
within the meaning of S. 380.(81) 

A plaintiff being resident in Wadhwan in Kathiawar and 
possessed of immoveable property in the cantonment there, could 
not be required to give security for costs, the cantonment of 
Wadhwan being within the limits of British India.(82) 

Where the petitioners for a compulsory winding-up order for 
foreign company and the respondent company, which was being 
voluntarily wound-up did not deny liability but alleged no assets, it 
was held that security could be ordered.(88) 

Where a company is defending itself, it must be regarded as^ 
in substance, a defendant, and, therefore, is not to be called upon to 


{80) In re Premehand Moonshee, 21 0. 832. 

(81) In re Premehand Moomhee^ 21 0. 832 (followad in 33 A, 236 (237) = 7 A.L. 
J. 1189 = 8 Xnd. Oas. 1096 ; approved in 10 Bom, Ij.R. 337 1341}). Seoutitiy for costs 
will not be ordered to be given on the ground that the promovent is resident in the 
Mofnssil. If collusion and instigation by a third party is proved, seonrity for costs will 

^.be ordered, Qovind Dassv. Eamsahoy Jemadar, (1843) Fulton 155 = 1 Ind. Deo. Old 
I'^lries, p. 737. 

(82) Triccam Panachand v. B. S 0. L By, Co,, 9 B,;244 ; dissented from in 21 
C, 177 ; not followed iu 37 B. 152 = 1 Bom. Or. Oas. 172 = 14 Bom. L.R. 876 = 13 Or. 

790=17 Ind. Oas. 534. For the purposes of S. 380 of the Code of Oivil Prooedure 
(1882) the British Oanfeonment of Secunderabad is a place out of British India. Eossain 
Mi Mirm v. Abid Ali Mirm, 21 0, 177. 

(83) Be Alhama Portland Cement Company, (1909) W.N. 157. ' See also New 

Fenix Campagnk ■ Anonyme d' Assurance de Madrid v. General Aeeident, Fire and Life 
Assurance Corporatimt Limited, (1911) 147, O.A«, 


(ivj Where 
the winding 
up company 
ss out of 
jurisdiction, 
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give security, but if it takes proceedings which go beyond merely 
defensive proceedings it may be required to give security 

Security may be ordered if the plaintiff company goes into 
liquidation after the trial of an action actually commencedJ'^^) 

Where the company appeals from a winding up order security 
for costs must be given 

III general any person compelled to litigate, or taking pro- (v) Where a 
ceedings which are merely defensive, will not be ordered to give Merely ^on 
security for costs. But co-defendants in a cross action who 
were not parties to the original action may obtain security for the 
costs of the cross suit 

If a person out of the jurisdiction whose rights are attacked 
comes here to defend his rights security will not be ordered, W 

In the matter of requiring security .for costs, the substantial (vi) Where 
position of the parties must always be looked at, W and even if aofaTm^La 
defendant sets up a counter-claim he will not be ordered to give 
security if the claim and such counter-claim are in respect of one 
subjact-matter of action. where the counter-claim is put 


(81) Acddentfil and Marine Insurance Co. v, Mercaii, (18665 L,B, 3 Eq. 200. 

(85) Wiskoe Mining Co. v, Ferguson, (1866) L,R. 2 Eq. 371 ; Nm Fenix 
Campagnie Anonyme" d' Assurances dt Madrid V;. General Accident, Fire and Life 
Assurance Corporation, Limited, (1911) 2 K,B. 619, 0,A. (orcss acfcion by foreign Co.); 
City of Moscow Gas Co, v. hiiemaiional Financial Society, ,(18721 7 Oh, 225 ; Pure 
Spriti Co. V, FQwUr% {1890) 25 Q.B.D, 235, and sea Freehold Land Co* v. Sparga, 

(1868) 91, and so in the case of a oounter-olaim security may he ordered, Strong v, 
Carlyle Press, (No. 2), W.H. (1893) 51. 

(86) Lyclney and Wigpool Iron Co* v. Bird, (1883) 23 Ch, D, 258, 

(87) Re Photographic Ariists Co-operative Supply ABsociation, (1888) 23 Oh* D. 370, 

O.A/ , ‘ ‘ 

(88) Vincent v. Bunter, (1846) 5 Here 320; Wild v. Murray, (1864) 18 Jur. 892 ; 
Watteau v, Billam, (1849) 14 Jur. 165 ; Accidental and Marine Insurance Co* v, Mereaii, 
066) IjM* a Bq, 200. 

(89) ShggeU v, fiant, (1842) IB Sim. 187. ’ ' , ■ 'f'""'*" 

(90) Be MilUr^s Patent, (1894) 70 Ij.B?. 970 (petition for revocation of a patent) ; 

In re La BocuU Anonwm Les Verriries de L^Moile, W.H. (1893) 119 (application to 
expunge any trade-mark). 

(91) New Fenix Campagnie Anonyrm v, General Accident, etc*, Corporation, Limits * 

ed, (1911) 2 k:,B, 619. 0.A. ’ ■ ' " 

(92) Mapkson'9, Mmini, 5 Q.B.D. U4 ; NechY, Taylor, (1893) 1 Q.B. 
560, O.A. 


(vii) Where 
defendant 
obtains 
conduct of 
the oasei 
(viii) Where 
a party is 
merely inter* 
pleading. 


(ix) Where 
defendant 
is in the 
position 

of a ^[uasi- 
plaintifi. 

(x) Where 
party is a 
convict. 

(xi) Where 
petitioner 
in Divorce 
Proceedings 
is abroad. 

(xii) Where 
plaintiff 

is a pauper 
or insolvent. 
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forward in respect of a matter wholly distinct from the claim, an 
order for security for costs may be made.(®®> 

A counter-claim is equivalent to a cross action and the Court 
has therefore jurisdiction to order a plaintiff to give security for 
damages to a counter-claiming defendant.'®^) 

A defendant obtaining leave to have conduct of the cause may 
be ordered to give security for costs.OS) 

The same rules are applicable in the case of parties to inter- 
pleader proceedings as in the case of ordinary litigants, but the 
question whether a party to an interpleader issue is to be treated 
as a plaintiff or as a defendant must be decided by the real merits 
of the case and not by the mere form of the issue itself. (96) 

A defendant in the position of a quasi-plaintiff, as a defendant 
in a replevin, can be ordered to give security for costs.l®^) 

Mere imprisonment is not a groand for security, (98) though 
formerly under English law a sentence of transportation was,(99) 

It appears that a petitioner in Divorce Proceedings resident 
^broad may be ordered to find security for the costs of a co-res- 
pondent. (199) 

A plaintiff will not be compelled to give security for costs 
merely on the ground of his poverty or insolvency'.n^i) 

(93) Fer Bretfe, M.B., l^eck v. Taylor, (1893) 1 Q.B. 560, C.A. ; Byhen v. 
Sacerdoti, (1885) 15 Q.B.D. 423, C.k, ; Lake v. Haseltine, (1886) 65 LJ. Q.B. 206; 
Winter field y. Bradnum, (1878) 3 Q.B.D, 324, 0,A. ; and cf. The Julia Fisher, (1877) 
2 P.D, 115. 

(94) The New Battle, (1885) 10 P.D. 33, C. A. 

(96) Mynn v. Eart, (1846) 9 Jur. 860 ; cand see Smith v. Hammond, (1833) 
6 8imm. 10. 

(96) Rhodes v. Dawson, (1886) 16 Q.B.D. 548, 0,A, Thus, in Tomlinson v. Land 
and Finance Corporation, (1884) 14 Q.B.D, 639, C-A., the defendant in an Interpleader 
issue was really in the position of a plaintiS, and being a limited company, was ordered 
to give security for costs. See also Belmonte v. Aynard, (1879) 4 C.P.D. 352, O.A.; 
Smith V. Eammand, (1833) 6 Sim. 10 ; Benazech v, Bessett, (1845) 1 C.B, 318 ; Williams 
V. Crosling, (1847) 3 O.B, 957. 

(97) Selby v. Cruchley, (1820) 1 B, and B. 605. 

(98) Buddeley v. Harding, (1821) 6 Madd, 214, 

(99) Barrett v. Power, (1854) 9 Ex. 338. 

(100) Bedfern v. Eedfern, (1890) 63 D.T. 780. 

( 101 ) Boss. V. Jacques, (1841)* 8 M, and W* 135'; LeMesurkr y^ Ferguson, 

20 T.L.B. 32, G.A. ; Worrall v, TOfe, (1846) 3 Jo. and Dat, 613 ; Eande v. HasJcew, 
(1884) 1 T.L.B. 94. 
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So, also, the next friend of an infant cannot be ordered to give 
security on the ground of poverty.(^^2) 

Mere poverty is no ground for requiring an appellant to give 
security for the costs of the appeal. Nor is poverty any ground 
for requiring additional security. 

But where the appellant was, according to his own statement, 
a pauper, and it appeared that others, presumably able to furnish the 
necessary security, were interested in the matter, the case was 
considered a proper one in which security should be given. 

The mere fact that a plaintifi is a poor man, and has parted 
with a portion of his interest in the subject-matter of the suit for 
the purpose of obtaining funds to carry on the suit, is no sufficient 
ground to ask that security for the costs of the suit may be required 


(102) Fellows V. Barrett, (1836) 1 Keeu 119, See also Pennington v. Alvin, (1823) 
1 Si and 8. 264:. 

(103) Manekji Limji Mancherjiv, Goolbai, 3 B, 241, followed in 7 A. 642 (646) » 
A.W.N. (1885) 127; referred to in 5 Bom. L.B. 661 (662) ; U.B.B. (1892—1896) 279 
(280). 

(104) Chitty*s Arohbold, p. 1416 ; Boss v, Jacques, 8 M. and W. 136 ; Armitage v. 
Graxion, IQ Jut. 377; Broughton’s Civil Procedure Code 1859, notes.feo S. 342 ; 
Monohur Bass v. Khodrum Begum, 1 Bourke 111. 

-(106) Jogendro Deb Boykutv. Fmindro Deh Boykui, 18 W.B, 102. Markby, 
said The next objection that is raised is that there has been delay in making this 
application, and that is a diSerant objection. It seems to me, this application is not 
made at an unreasonable time. The most important element in the costs of this case 
after the stamp is the preparation of the paper-book for the uso of the Court ; and, 
allowing for the time that would be necessary for making the calculation after the 
respective lists wore filed, that element in the costs was not ascertained until sometime 
in the beginning of March ; and I do not think it an unreasonable course for the 
respondent to wait and sea what the result of that calculation would be before making 
this application, so as to enable him to state to the Court what would be the fair 
amount upon which to call upon the appellant to give security. I think also, looking 
to the ciroamstances of this case, that it is a proper one in which security should be 
given. I do not, of course, wish to give the slightest-' opinion as to the merits of the 
ease. But the matter has been considered by the Judge of the Court of first instance, 
and, in the opinion of the Division Beach of this Court, it has been satisfactorily- 
disposed of. That opinion will have no possible effect when the matter comes before 
the Court more fully to be argued. But looking to the fact that, by the plaintiff’s own 
statement, he is a pauper, and utterly unable to meet the costs which the respondent 
will have to inour—looking also to the fact which is stated in the petition, and which 
is unoontradioted, that other persona, who are presumably able to furnish necessary 
security, are interested in this matter— I think it is only reasonable to give the 
respondent some security for his heavy outlay in this appeal. I think, therefore, that 
I ought to make the order that .security be given for a fair sum which will cover all the 
^ costs of the appeal, and I fix that sum at Bs« 4,000, 


Illustrafeive 

oases. 
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of him ; it is otherwise where he is not the real litigant, but' a mere 

puppet in the hands of others. U06) 

A plaintiff should not be ordered to give security for costs of 
the suit if it is shown that he has a substantial interest in the suit 
and that he is not a puppet suing for another. Merely becauSe 
the plaintiff is a poor man, it is no ground for ordering him to 
give security. 

A suitor m forma fauperis may be called on to give security 
for costs under S. 549 of the Giv. Pro. Code, but very special grounds 
must be shown to support such an application. 

Without laying down any general rule by which the exercise 
of the discretion conferred by S. 549 of the Civ. Pro. Code should 
be governed, it was held that the mere fact of the poverty of 
an appellant, standing by itself, and without reference to any 
general facts of the case under appeal, ought not to be considered 
sufficient alone to warrant bis being required to furnish security for 

costs. (109) 


(106) Khajah A.BsenoDliajoo v. Solomon, 14 0. 533; referred to in U.B.K. {ISOa- 
1896) Voi. II, 279 {280} ; 18 O.W.H. 119 (121)«20 lod. Cas.,703 (704). This was m 
appeal of defendants from a deoision of Mr. Justice Bucknili at Chambers refusing to 
order plaintiff to give security for costa of this action. Defendants maintained that 
plaintifi ought not to be allowed to proceed with the action until proper . security had 
bean given. The facia on which this contention was baaed were that plaintiff who 
had lost a similar action against Van Ouylenburg, the Editor of a Oeylon newspaper, 
'for a similar libel suit brought by him had not yet paid the costs: ordered in that case. 
The plaintiff had been adjudicated a bankrupt. The libel in the first action concerned 
the publication in Mr, Van Onyienbarg's paper of a letter signed “ Equity ” and com- 
ments thereon, The prsgsnt action is again, st the publisher of another Ceylon paper 
for publishing the same letter and commenting on it. The circumstances therefore 
were exceptional, as one jury had already decided against plaintiff who had formerly 
been in the Ceylon Government service but had been dismissed, Reference was made 
to the Annual Pcaotioe, 1904, p, 961, and it was stated that the parties had agreed to 
use the evidence taken in Ceylon in the previous action in this one. The Court did 
not accede to the applioation| Poverty or insolvency was no ground for ordering 
security, There was no statute and no praoedeut in support of the application, 
LoM^swier v. Ferguson, 8 C.W.K. (JournaD portion). S. 342, Act VIII of 1859, does 
not apply to appeals from orders of the Commissioner of the Insolvent Court. 
The appeal from an order of a Commissioner is given by S. 73 of the Insolvent Act. 
The Court cannot impose on the appellant a condition that be shall give security for 
the cost of such an appeal. In the matter of Eamsehah Misser, 6 B.D.R. 179. 

(107) Baja Bari Bath Singh v, Raw Kumar Bagchi, 19 O-L J. 69^20 Ind, Gas. 7G3. 

(108) Seshayyangar v, Jainulavadin, 3 M. 66 — 4 Ind, Jur. 607 dissenting Nussee- 
ruddeen Bkwass v. TJjjal Biswas, VJ W.B, 68; followed in 17 M.LJ. 683 ; referred to 
in 7 A. 642 (546) = A,W.H. (1885) 127 (128), 

(109) Jiwan‘Ali Beg v, Basa Mai, 8 A, 2Q3=A.W.H, (1866) 68, 
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Section 549 of the Oivil Procedare Code was not intended by 
the Legislature to derogate from the right of appeal given by the law 
to every person who is defeated in a suit in the Court of first 
instance ; and an application under that section cannot be granted 
merely on the ground that the appellant is not pecuniarily in a 
position to pay the costs of the appeal if it should be dismissed. hiO) 

The provision which makes it discretionary in the appellate 
Court to demand security for costs is not applicable to appeals in 
forma pauperis and therefore the order of the Judge in this case, 
requiring security for costs from the petitioner after his appeal had 
been admitted, and after the Judge on inquiry had found that the 
appellant was a pauper, was set aaide.(iii) 

Lunacy is generally not by itself a ground for security for C*i«) Where 

(.osts (112) plaintifl is a 

costs. » lunatic. 

• A married woman under English Law without separate estate, Where 
suing alone, cannot be required to give security, (ns) but jf gj^e sues married * 
by a next friend not being a person of substance, security may beS®®,*^*^ 
ordered 

So also in the case of an appeal by a married woman appealing 
without a next friend and without separate property free from 
restraint against anticipation, security may be ordeted,(ii5) but in 
such appeals it is always a matter of discretion.Ui^) 

Foreign ambassadors will not be required to give security,(ii7) (xv) Where 

but their servants will,(ii8) and so will foreign Sovereigns.ins) Is a privileged 

person. 

(110) Lakhmi Chand v. Qatto Baiy 7 i. §^2»A.W.N. (1886) 127 and the oases 
referred to therein, 

(1X1) Nusseerooddeen Biswas v. Ujjul Bkwas^ 17 W.B, 68* 

(112) 8£e€l V, Alan, {1801) 2 B. and P. 487. 

{1131 Be Isac, (1886| 30 Ch. D. 418, 0. A. ; Thnlfall v. Wilson, (1883) 8 P.D. 18 ; 

SenerancB v. Civil Service Supply Associaiion, (1883) 48 L,T. 486, 

{114} Pennington v. Alvint (1823) 1 S. S. 261 ; Be Thompson, (1888) 38 Oh. D, 

317, C.A,; and see Marianos, Mann, (1880) 14 Ch. D, 419, QA»i Schjoit^, Sehjott, 

(1881) 19 Oh. D. 94, 0. A. 

(115) Whittakar Kershaw, (1890) 44 Oh, D. 296, C. A. 

(116) Bood Barm v, Retioi, (1896) 2 Q.B. 375, O.A* 

(117) Duke de Moniellam v. Chrhtin, (1816) 6 M, & S. 503. 

(118) Goodwin v, Archer, (1727) 2 P. Wms. 452 ; Adderly v# Smith, (1763) 1 Dick. 

356. ‘ 

(1X9) Bmperof of Brazil v, Eobimon, (1837) 6 A. & Ei 801 ; King of Grem v, 

Wright, (1837) 6 D.P.O. 12. 
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In an action by the Attorney'-General at the relation of a 
relator, such relator, if without means, must give security for 
costs, U20) but the rule is otherwise if the relator is also suing in his 
own right.U 2 i) 

Where the residence of the plaintiff was not correctly stated in 
the writ of summons, security has been ordered.^^^^) 

Where there had been frequent changes of residence since the 
issue of the writ, security has been ordered, though the description 
was correct at the timeJ3.23) 

So also, where plaintiff could not be found at the address given 
security has been orderedJ^^^) 

(X7m) Where The representatives of a testator are entitled to sue for the 
enforcing enforcement of the due performance of trusts created by him% for 
trust, religious and charitable purposes, and in which they are notperson- 
ally interested, but their suit will be dismissed, unless, upon their 
plaint, they substantially allege a state of circumstances, which, if 
proved, will constitute a distinct breach of trust. Where such a 
suit is brought, the plaintiffs ought to be required to give security 
for costs.^i^si 

Sfeay of^ It is usual to stay proceedings until the security is given, but a 

» discretion is exercised. (^26} 

An order for security may be made at any stage of the 

proceedings.027) 


(120) AiL-Gen. v. Allman, (1906) i I.R. 473. 

(121) Ait^Gen. v, Knight, (1887) 3 My. & Or, 154. ^ 

(122) Be Sturgis British Mative Power Spidicaie, (1885) 34 W R. 163 ; Swansy v, 
Swamy, (1858) 27 L. J. Ch, 419 ; and OUale 7, WkiicTier, (1859) 6 Jur. N. S, 84 ; and 
see Bedondo y. Chaytor, (1879) 4 Q,B,D, 453, C.A., and oases therein referred to. 

(123) Player v, Anderson, (1846) 16 Sim. 104. 

(124) Bailey V, Gundry, (1836) 6 L..J, Ob. 199 ; Manby ?, WewickBt (1856) 4 W.B. 
622 (Eng.}; Oldale v. Whiicher, (1869) 28 L.J. Ch, 333. 

(125) Brojomohun Doss v. Burrololl Doss, 6 C.L R. 58. 

(126) A defendant was allowed the costs of preparing affidavits (for use on a pend- 
ing motion), notwithstanding that such affidavits were prepared after an order had 
been made staying proceedings by the plaintiffs until security given. Whitley Bxer- 
ciser v, Qamage, (1898) 2 Cb. 406. 

(127) Be Smithf (1896) 75 D.T. 46, O.A.; and see Arkwright v. Nmhold, W.N. 

(1880) 69 ; Martano v, Mann, (1880) 14 Oh* D, 419, O.A.; Lydney^ etc., Iron Ore Oo v, 
Bird, (1883) 23 Oh. p. 353. v; 
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Proceedings will be stayed in a second action, for non-payment 
of the costs of the first.(i28) • 

Application cannot be made by a defendant before appearance, When 
but there is no hard and fast rule that application must be before 
any material step is taken, and it is therefore not too late merely 
because it is made after delivery of defence.h^Q) 

Security for the costs of inquiries after trial can be ordered. ftSO) 

An application for security for costs already incurred and esti- Delay in 
mated costs of appeal should be made promptly. It is clear, upon afourit%r* 
the authorities in the English Courts, that the application should “osts, efieot 
be made promptly and in this respect the Courts in India may 
fairly follow those in England. • 

The plaintiff would be too late in requiring security if the defend- 
ant has already incurred all the expenses of preparing for the 

appeal.(i32i 

The amount of the security is in the discretion of the Judge, Amount o£ 
and depends upon the circumstances of each case.fiss) saonnty. 

The amount is fixed at the discretion of the Court according to 
the amount claimed and the nature of the aotion.*i34) 


(128) Breemuiue Dome, v. Rmnellt dtk Term 1822 ; Gl. E. {1329;, 234 ; Morley’e 
Digest oi Iiuliaia Cases, Vol, I, p. 109. A. mh to show oau»e why proceedings should 
not be stayed in :i suit io equity until the costs in a suit at law, by the defendant 
against the piaintiff. should fae paid by the plaintiJS in equity to the defendant in 
equity, was dischargsd, with oosta. Badacauni Qhose v. Hurry OhosCt Hyde^a Notes, 
2ad Feb. 1784 ; 8m. R, I6* Mocley^s Dige-it oi Indian Cases, Yol, I, p. 109. 

(129) Be Smiih, Biin v. Bain, W.N. (1896) 88 (16) O.A.j Mariano v. Mann, (1880) 
14 Ch.D. 419, Q.A.; Lydmy S Wtgpool Iron, etc., Co, v, Btri, (1883) 23 Oh. D 358, 

(180) Brown v. Haip, ^1905) 74 DJ. Ch. 691. 

(131) Par Maclean, J. in Bhobonafk v, Badhaprosad, 5 C.W.H, 119. In the case of 
Pooley^B Trustee v, Wkelhamt 38 Ch, D. 76 (1886), Lord Justice Cotton laid down the 
ru4 in these terms : *“'“Th6 rule has always been that applications for security for costs 
must ha m^de promptly not only on the ground that the respondeat should apply for 
security for costs before he incurs them, but on the ground that it is unreasonable 
that security should not be applied for till the applicant hM incurred the costs of the 
appeal, whether they have been paid by himself or by hi^solicitor.’’ This view has 
been accepted in many other oases. Per Mekolem^ in Bhobonath LaMri Badha* 
prosad Lahirif 5 C.W.N. 119 (120) referring to Pooley^s Trustee v, Whethami L.R, 33 
Oh, B. 76 (1886). , 

(1S2) Mamhji Limji Mancherji v* Boolbait 3 B. 241 ; WainrigM v. Bland, 2 Or. 
M. and B, 740. 

(133) Yearly PcaoMoe, {1914),. Yot I, p* 1114., ' 

* ' {134} Yearly Fraetlce^ (1914), Yol. .'I.- D. r. 6, p* 1114. 
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Security may be ordered for past as well as future costs.'iss) 
The amount of the security can be increased during the 
proceedings. (136) 

Where a Court, acting under S. 549 of the Code, U87) orders 
an appellant to give security for costs, it is not necessary that any 
specific sum for which security is to be given should be named in 
the order for security. It is suflicient for the order to direct the 
appellant to furnish security within a time to be stated “ for the 
costs of the appeal ” or “ for the costs of the original suit,” or “ for 
the costs on the appeal and of the original suit ”.(13S) 

Sufaoienoy of In deciding upon the amount of security to be ordered, regard 
seounty. nmgt be had* to the probable cost to which the defendant will be 
put so far as this can be ascertained.hss) 

Failuta 'to If a plaintifi fail to give security for costs within a reasonable 

— time after the order for security or within the time named in 
the order, the action may be dismissed for want of prosecution.li^O) 
Beourity In exercising discretion under S. 649 of the Civil Procedure 

l°ppe^!° ™ Code, 1882, the appellate Court may well be guided by the provi- 
sions of S, 380 of the Code.hii) 


(135) Massep v. Allent (1879) 12 Ch, D. 807 iBrockkbank v. King's Lynn Steam- 
ship Cou (1878) 3 C.P.D, 365 and see Willmott v, Kreekold Bouse Property Co,t (1885) 
33 W,R. 654 (Eng.). 

(136) Paxton v.Bdl, W.N. (1876) 249; Simla Freccia, W.H. (1878) 161; 
Eepuhlic of Costa Rica v. Erlanger, (1876) 3 Ch.D, 62, Q.A,; Bentsen v. Taylor Sans d 
Co., (1893) 2 Q.B. 193, C.A. 

(137) Act XIV o! 1882, 

(138) Lekha v, Bhauna, 18 A. 101 (P.B,) = A.W.N. (1895) 238 ; followed in 
30 A. 143=5 A,L.J. 109= A. W.N. (190S) 53 = 3 M,L.T. 221 ; 8 Ind. Gas. 436 (437) = 9 
M.L.T. 117 (118) ; L.B.R, (1893—1900) 556 ; referred to in 21 A. 133 ; 9 Ind. Oaa. 748= 
14 O.G, 40; 4 L.B.R. 17; U.B.R, 1903, Limitation, 11,178, p. 6; overrnling 
Thakur Das v. Kishori Lal^ 9 A. 164. 

(139) The Dominion Brewery Limited v, Foster, (1897) 77 L.T. 507, C.A, and see 
Imperial Bank of China, India and Japan v. Bank of Hindustan, etc., (1866) 1 Gh. 
437 ; Freehold Land, etc., Co, v, Spargo, W.N. (1868) 91. 

(140) Giddingsv. Giddfngs, (1847) 10 Eeav. 29 ; LaGrangev. McAndrew^ (1879) 
4 Q»B.D. 210 ; and simila^ in the case of an appeal {Vale v, Oppert, (1877) 5 Oh. D, 
633, O.A.). See also Gramv. Ingram, (1869) 20 L.T. 70. The application to dismiss 
may be made by summons in Chambers [Be Hurterk Trade Mark, W.N, (1887) 71). 

(141) Bamsing v. Balubai, 5 Bom. L.R, 661. Ohandavarkar, J. said in the course 
of the judgment:— This is an application made under 8.649 of the Code of Civil 
Prooedura by the respondent asking this . Court to call upon the appellant to give 
security for the costa of the appeal and of the original suit, The ground of the applica- 
tion is that the appellant is practically a pauper, who has brought this suit as a mere 
speculation at the instigation and with the help p£ one Baburao, who, as the Subordinate 
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It has been held in an old Calcutta case that “ there is no illustrative 
reason why a respondent, who is admittedly the legal heir of the 
deceased proprietor, should be required to give security at the 
instance of the appellants, who are mere strangers.”(i42) 

The Court can require an appellant from an order made under 
S. 244 of the Civil Procedure Code in execution of a decree to 
give security for the costs of the appeal and of the original suit.-i^i) 


Judge, from wliose decree tlie appeal is preferred, as found, is really afc fcbe bottom of 
this litigation. Whether this Court will come to the same conclusion when it has heard 
the appeal ia another matter which need not be considered now. But the respondents 
are entitled to ask the Court to bear the fact found by the lower Court in mind in 
deciding whether this is a fit case lor the exercise of our discretion under 8.649. 
BesideSf the appellant has not paid the costs of the suit although on her own showing 
she is possessed of suJSioient means to pay them* On the other hand, in exercising that 
discretion we must not ignore certain considerations special to the kind of litigation in 
which the parties here are engaged. The appellant is a Hindoo widow claiming her 
husband’s share in a partnership business. The first respondent claims to be the son 
adopted by a senior co- widow of the appellant. This is then a dispute arising out of an 
alleged adoption in a Hindoo family and In such disputes it would work great hardships 
on the widow denying an adoption and failing to prove it in her suit if she were required 
to give security for costs in an appeal, merely h^eoause she v/as poor in the sense that 
she had no means of her own apart from what she could get out of her husband’s 
estate. In exercising our discretion under S. 649 we think we may well be guided 
by the provisions of S. 380, the 2nd clause of which provides that in a suit for money 
security for costs may be required from a plaintiff who is a woman if the Court is 
satisfied that she does not possess any sufficient immoveable property within British 
India independent of the property in suit. The present was in reality a suit for money, 
for the appellant claims a share in certain partnership business. It may be that part 
of the property belonging to the partnership is immoveable property but nevertheless 
the share which the appellant claims must come out of the assets after it ia realized 
by sale or otherwise. The appailanu’s affidavit shows that she is possessed ol ornaments 
worth Bs. SOO. Having regard io all the ciroumstanoes of the oase the proper order, 
W6 think, 18 to require the appellant to give security for coats for Bs. 609. See 6 Bnm. 
L.B. 661. Security for costs ia never required in appeals from the decisions of Munsiffa. 
An order for such security, if made by the appellate Court, is not a legal one. Rwree 
Kishen Shome v. Buffer Bihh ^ Sud. Dew. Adaw. Rsp. Bengal (1.848) 742 = 10 Ind. Deo, 
Old Series, p. 623, An appellant presiding within the jurisdiction) who has been 
ordered to pay the costa of the original hearing and has not done so, cannot bs required 
to furnish security for such costs before he be allowed to prosecute his appeal, unless 
Ms conduct be shown to he vexatious—that is, such as indicates a wilful determina* 
tion on bis part not to obey the order of the Court. His not paying, if it be caused 
by inability to pay, is not vexatious* A, bin Bhaih Mssa Kaliffa v. B. Wssa bin 
Kaliffa, 13 B. 468=13 Ind. Jur. 467 ; referred to in 37 B. 672 =14 Bom. L.B, 1106 
=X7 Ind. Cas, 789 j H.B.B. (1892—1896) 279. 

{142) BJmgohuUy Ohmn BhuUmharjee v. Issur Ohunder ChaUerjeet 16 W,B» SIX. 

( 143 ) Aot;XI¥of 1882. , . ^ ' ' 

( 144 ) Dugin Mifum v. €handruhhan;M B. 314 « 1 Bom* D,R. 887. 
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A plaintiff who resided out of British India paid a sum of 
money into Court as security for costs, under S. 34 of Act VIII 
of 1859. He subsequently obtained a decree against the defendant, 
and the defendant appealed against that decree. HeM^ that the 
defendant was not entitled to an order detaining in Court, pending 
the appeal, the money which had been paid in under S. 

The issue of a preliminary notice to show cause why an appel- 
lant should not furnish security for the costs of appeal is not equi- 
valent to a demand, and if the order to furnish the security is made 
in the absence of the appellant, the order must be communicated 
to him before he can be held to have disobeyed it.H^e) 

The rule (190 of the Bombay High Court Kules, 1886) that an 
appellant shall, with the memorandum of appeal, deposit in Court 
the sum of Es. 500 as security, for costs of respondent in the appeal, 
is one which, though possibly not without exception, is generally 
applicable to all cases independently of any consideration as to what 
the costs of the appeal will amount 

The plaintiff, who was a non-resident of British India and who 
had no moveable property within its limits, filed a suit on the 
Original Side of the Bombay High Court, which occupied eight 
days in the hearing. During the progress of the suit, the defendant 
made no application for security for costs. The plaintiff filed an 
appeal and deposited Es. 500, as security for costs of appeal under 
the Eules of Bombay High CoUrt. The defendant, applied to 
require the plaintiff to deposit in Court a sum of Es. 7,500 for the 
costs of the suit and the appeal : Held, (1) that the O.burt, sitting 
on appeal from the original suit heard by the Bombay High Court, 
was not governed by 0. XLI, r. 10, but by r. 725 of the Bombay 
High Court Eules. (2) That the plaintiff having complied with 
r. 725 and the defendant having abstained from applying for 
security of the costs of the original hearing, there was no reason 
for the exercise of the Court’s discretion to require security from 
the plaintiff for the costs of the original hearing.0^8} 


4145) Fleming v. 8hmrman^ 4 B.D R.O.OJ. 92, 

(146) Timmu v. Deva Bait 5 M, 255. 

(147) A. bin Shaih Fssa Ealiffa v. S, Esea bin Kaliffa, IB B. 468«13 Ind. 

to. 4j67. ' ” - ' ' : 

(148) Nawah Behram Jung n Ectji SuUamU 14 Bom, It.R. 1106 «37 B. 

672«17 Irid. Oas. 739. 
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The appellate Court is competent to order the appellant to lowers o£ 
furnish security for the coats of the appeal, but not for costs of Suk * 
the original suit.l^^^l 

A respondent in an appeal preferred under Art. 15 of the 
Letters Patent against the decision of a single Judge of the High 
Court in a case from the muffussil cannot apply for an order on 
the appellant to give security for the costs of an appeal. Section 
549 of the Civil Procedure Code applies to only appeals preferred to 
the High Court from subordinate Courts subject to its appellate 
jurisdiction and not to appeals preferred to the High Courts, under 
Art. 15 of the Letters Patent, from the judgment of one of its 
own Judges. Nor does S, 647 apply to the appeals under the 
Letters Patent so as to extend the provisions of S. 549 to such 
appeal.d®°l 

The power given to the Court under the Civil Procedure Code 
to order security for costs is disscretionary, and one which the 
Court ought or ought not to exercise according to the circumstances 
of each case ; and unless it is shown that the exercise of the power 
is necessary for the reasonable protection of the defendant, the 
Court ought not to interfere, 

No doubt when a power or faculty is given to the Court that 
it may be exercised for a particular purpose or for the benefit of 
particular persons under certain specified circumstances, and it is 
shown that the particular circumstances exist under which it was 

(149) Bamamndari Dasi v. Bamnarapan Miiier, 7 B.L R. App. 59. 

(150) Sesha Ayyer v. Nagaraihna Lala, 37 M, 121, 

(151) In re Premchand Moonshee, 21 0. 832; approving Begumbari Dabi v, 
dushoiosh Ban&fjee, 17 0. 613. Sal9» said in the oonrsa of the judgment It has 
been contended on the part of the defendants that the power is not discretionary but 
obligatory, and that the word “ may *’ in the latter clause of the section must be read 
as shall.” I am not aware of any cases now Regarded as authorities which can be 
cited for the proposition that the word “may” is, in any connection, to be read as 
meaning “ shall ” though, as explained in the case of Delhi and London Bank v. 

Orchard^ the word “ sbaH ” may under certain oiroumstances be Buhstiiuted for the word 
“ may.” On the contrary, in Julius v. Bishop of Oxford, Lord Selbourne speaking of the 
words ** may,” “ it shall be lawful, ” and the like, says “they are potential and never 
in themselves significant of mj obligation And Lord Cairns in the same case says 
of the same words : “ They confer a faculty or power, and they do not of themselves 
do more than confer a faculty or power,” So also Cotton, L. J., says : “ I think that 
great misconception is caused by saying that in some oases ‘ may * means ‘ must.’ It 
never can mean * must’ so long as the Bngliith language retains its meaning, but it 
gives a poWer, and then it may he, a ^ueelion Ife^-'ifhat 'cases where a Judge has a power 
given him by the word ’ may * it becomes his duty to exercise it*” 


Appeal from 
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security. 
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appeal, 
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contemplated that the power should be exercised, then it 
may be that an obligation is cast upon^ the Court to exercise that 
power. In that sense words which are in themselYes enahling 
merely may under certain circumstances impose an obligatory 
duty. 

The object of the section clearly is to provide for the protec- 
tion of defendants in certain cases where in the event of success 
they may have difficulty in realizing their costs.^^s^) 

The Court was entitled, as a discretion was given it under the 
section, to exercise that discretion only upon certain terms which 
it was entitled to impose on the plaintiffJiss) 

It has been held in an old Calcutta case that an appellate Court 
had no power under S. 370, Act VIII of 1859, to annex to its 
order the condifeion that the party allowed to appeal should give 
security for costs.’^s^) . 

An appeal lies against an order passed by a Judge sitting on the 
Original Side of the High Court requiring security from a woman 
under S. 380, Civil Procedure Code. Such an order is a judgment 
within the meaning of cl. 15 of the Letters Patent.(i55) 

No appeal will lie from an order refusing to re-admit an appeal 
which had been rejected under S. 549 of the Code of Civil 
Procedure on account of non-compliance with an order to furnish 
security for costsJ^se) 

, ' An appeal, although it may have been rejected by the appellate 
Court, under S. 549 of the Code of Civil Procedure upon failure by 
the appellant to furnish security demanded under that section, may 
be restored, on sufficient grounds, at the Court’s discretion.(i57) 

The High Court having apparently treated an appeal as though, 
after rejection of it under the above section, a petition tendering 
security to the amount demanded, and asking for restoration of the 

(152) 21 0. 8’32. 

(153) Namubai v. Daji Govind, 35 B, 421 = 12 Bom. L*E, 1071 = 8 Ind, Caa. 1055, 

(154) Nussurooddeen Biswas v. Ujjul BiswaSi Vi W.R, 68, 

(155) Sonahai v. Tribhowandas, 32 B, 602 = 10 Bomi Lila. 337 ; following Seahagiri 
Bowv* Nawab Askur Jung Aftab Bowla, 26 M, 502. 

(156) Firozi Begam v. Abdul Latif Khan^ 30 A. 143=5 A, LJ, 109 = A.W.N, (1908) 
5 = 3 M.L.T. 22; following Lehha v^^Bhauna^ 18 A» lOl ; distiogmshing Kmr Balwant 
Singh v, Euar Doulat SingK 13 I. A. 6.7. 

(157) Balwant Singh v^^Daulat Singh 8 A» 315. 
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appeal, was not entertainable and conld n/it v. 

tbe Judicial Committee that rp<=tn r * coMi<3ered, held by 

™ .^e oo«.^ 

resp.ci ' !l ta=«..,«o. 
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(166) jLicthhfj^i Ohc^fid v* Gttffn Has v a a j , i . 

{lRt\ -n ^ 7 A. 542=aA,W H /lj3QK\ inr? 

«ighaourt t»teaas a^^ioa pititjon.^^^- ;:i“v^ •>?’ ‘lie auretj totte 
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On the 9fch June 1888 a decree-holder applied for leave to 
execute his decree (’svhich was one for costs) against a person who 
had become^ surety for the costs of an appeal which had been 
dismissed with costs ; this application was refused on the ground 
that the law, as it then stood, did not authorize such an application, 
the remedy of the decree-holder being by regular suit against the 
surety. Subsequently to the passing of the Act of VII of 1888 the 
decree-holder made a fresh application for such execution under 
S. 46 of that Act. The Court, after referring to S. 6 of the General 
Clauses Act, rejected the application, on the ground that the pro- 
ceedings against the surety had been commenced before Act VII of 
1888 had come into force ; Held, on appeal, that the application 
should have been alio wed. 

Extenaion Where the High Court, under S. 549, Civil Procedure Code, 
for payment has demanded security from an appdlant, it has power to extend 
the time for complying with this order on application made, as well 
after as before ‘the time first fixed has expired, and may heverthe-* 
less reject the appeal, under that section, if the security is not in 
the end furnishedJi^^l 

The Court has discretion at any time before the hearing of the 
appeal to make an order demanding security for costs from the 

appellant. 

The Court cannot, upon an application for security for costs to 
be given by a plaintiff, go into the merits of the 

In some cases the Court will require security to be given 
the costs up to a certain stage in the proceedings, and then allow 
the application to be renewed.C^^s) 

Bes judicata. In this suit on a promissory note, the plaintiff objected to the 
defendants being permitted to put forward, as their defence, the 
matters set forth in their written statement, inasmuch as they had 
been the matters in issue in a previous suit between them in which 
the present defendants were plaintiffs and the present plaintiff was 

fl64) Abdul Wahed v. Fareedoonnissat 16 0. 323. 

(165) Badri Narain v. Shea Koer^ 17 6. 512 tP.0,)»i7 I.A. 1»5 Sar. P*0,3“. 493 ; 
{EaidriBaiv. The Ba&i Indian By. Co., 1 A. 6S7, overruled, la this oase, the 
Begistrar was directed to allow only the costa applicable to the question argued and 
decided, 

(166) Jogendra Deb Boykut v. Funindro Deb BoyUnU 18 W.B. 102. 

(167) Ber Bavey, LJ., 6rozai ?. Brcgden, (1894) 2 Q.B, p. 36, C.A,; of. Keegan v. 
Keegan, (1881) 7 B.B, Ir. 101. 

(168) Weetern Canada Oil 0% v, FaZ&er, (1876) B.R. 10 Oh, 628. 
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defendant tlTZce as tenT '“f ^ 

been no final hearing or n • ^ T ^ from attack, there had 

a. Cou^caZ 

msller, which il was actaally relieved from bmtiaTanii‘'^ ‘ 
by reason of the plaintiffs default, whether such dSaL ? “* 

wearanoe or his failure to furnish the ordered secSy^^ss';'” “”■ 


. fs=- 

litigate again the subject-matter of the dismisutfl^’ ‘’® “^owed to 

may be found sufficient to preclude him «' 
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CHAPTEE XVI. 


PEACTIOE OP PEIVY COUNCIL AS TO COSTS. 

General rule. 

Costs on reversal of lower Ooucfe^s decree. 

Costs where appeal was afarmed on wholly different grounds, 

Costs in case of slight mcdifioation of lower Court’s decree. 

Costs in case of remand to lower Court. 

Costs where compromise decree was set aside. 

Costs, bow affected by party’s delay. 

Costs where a party makes unsuccessful charges of fraud and forgery, 

Costs where tenable grounds and untenable grounds of appeal are joined to 
increase valuation. 

Costs not given to successful party, oases of. 

Costs where there are several defendants. 

Costs where several appellants have a common interest in appeal. 

Costs where defendant set up an exclusive title in which he has failed. 

Costs against Government, 

. What items allowed : 

(i) Costs of translation and printing, 

(ii) Costs occasioned by insertion of unnecessary manuscript in record. 

{iii) Coats oocasioned by the manner in which issues were framed by lower Court, 
(xvl Costs where there had been irregularity in reception of evidence by lower 
Court. 

Costs, if included in fixing valuation for appeal. 

Appeal as to costs only. 

Appeal when the two£lourfca differ only as tocosts, 

Costs, security for, in Privy Gounoil, 

Set off of costs, ■ 

Refund of coats, ’ 

Taxation of costs. 

Proportionate costs. 

Costs out of estate. 

Interest oncosts. 

The general rule that, in apportioning costs, the Court looks 
to the conduct of the parties, holds good in cases heard and decided 
by the Privy Council just in ,the same manner and to the same 
extent as it obtains in other Courts. We shall briefly refer to some 
of the leading cases in which the Privy Council departed from the ■ 
general ' rule that costs follow the event, the conduct of one or 
other of the parties,. . , ..^..,,,4 \ 
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We shall also see what items are generally allowed to be 
recovered and what items are disallowed to the party in whose 
favour the Privy Council makes an order for costs.h) 

As a general rule costs in India and upon appeal would be 
allowed to the appellant upon a reversal of the decree of the Court lowar 
below.(2i 

decree. 

On reversal by the Judicial Committee of the decree of the 
High Court, such costs as were allowed by the practice of the 
Courts in India to a successful plaintiff suing in forma pauperis, 
and paid, were ordered to be restored to the defendants. (3) 

In reversing the decree of the Siidder Court, the order of that 
Court that the costs of the application to readmit the appeal should 
be paid by the appellants, was confirmed ; biit, as the appellants 
were successful in obtaining a reversal of the decree of the Court 
below, the costs of the appeal iri England against such decree were 
ordered to be paid by the respondents,!^) 

Where an appeal was affirmed upon wholly different grounds Costs where 
from those relied upon by the Court below, the dismissal was ordered 

to be without costsJ^) ^ 

. diSerent 

(1) On the subjaot-maUer of this chapter, see Amir Ali^s Code of Civil Procedure, 

Sanjiva Bow’s Commentaries on the Code of Civil Procedure, Sarkar’s Civil Procedure 

Code, and Mullah’s Civil Procedure Code, 0. XLiV and notes thereunder ; Sanjiva Bow’s * 

Privy Council Rulings, cases collected under heading “ Practice of Privy Council, ” and 
also oases under the same heading in Sanjiva Bow’s All India Digest, Civil; Ohand’s 
Law of Costs, pp. Hi, il2. 

(2) CheytBam v. Chowdhree JSfowbut Bam, 5 W.E. 3 (F.0.)=7 M.X.A, 207 
Suther 319 = 1 Sar. 617- Sse, also, Sumboolal v. Oolketor of Bur aU 4 W.B. 56 (P.O.) 

«8M.LA. l«i Suther 387 = 1 Sat. 718* 

(3) Bajmdra Nath Baldar V. Jagendra Nath Ealdar, 7 B,L.B. 216 {P.C.) = 16 
W,B. A1 = 1AMXA. 67. 

(4) Anundmoym Bossee v* Poormo Ohunder Boy^ 1 Sar, 820=9 Mrl.A, 26. 

Costs awarded to a successful ‘appellant upon appeal, and in all the proceedings in India 
from the commencement of the suit. d?he costs incurred in India to be recovered 
there. Bamundom Mooherjea v , Ommh Ohunder Bam, I Sar, 6A2=6 MJ.A. 289. 

Decree appealed from reversed, with all the coats a purchaser had been put to in the 
proceedings in India and upon appeal. The coats of the execution-creditor ordered to 
be paid by the purchaser, and charged by him in his coats against the Government, 
Sumbhoolall Qk'dhurlall v. Tht Oolkctcr of Surat, 4 W.B. 56 {P,C.) = 1 Sar, 713=1 
Suther 387 =8 M.I.A, 1. As the respondents had not applied in the first instance to 
dismiss the appeal on the ground of inobmpetenoe, but had allowed the case to 
proceed to the hearing of the appeal, costs nomino expensarum only were allowed. 

Moonshm Amir Ali v. Maharanee Inderjeet Singh, 9 B.L.B. 460=2 Buthsr 479=2 
Sar, ,781 w 14 LA. 200. " . r' ' 

(6) Fischer v, Kamala Nmcker, 3 W, B, 88iP.C,) = l Suther 395= X Sar. 733=8 
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in case 


Where a partial alteration was made by the appellate Cotirt in 
raodffioation the decree of the Court below, as to the rate of interest awarded, but 


o! lower 
Oourti’s 
decree. 


in other respects the decree was confirmed, both parties were directed 
to pay their own costs of appeal.!^) 

In another case a slight modification as to the rate of interest 
was held not sufficient to deprive the respondent of costs of appealJ*^) 

S^mnanrto reversing the judgment of the Court below, the J udicial Com- 

lower Court, mittee remitted the cause with certain directions, leaving the 
question of the allowance of costs in the discretion of the Court 
below.W ' 

In another case where the suit was remitted to India^ with 
liberty to amend pleadings, costs of appeal were ordered to abide 
the result of the re-hearing, 

A decree of an appellate Court in India obtained after a com- 
ciaoraa was sat promise was held in the circumstances, fraudulent, and set aside 

costs.hO) 

afiaotadby Where there had been great and unexplained delay, after 
party’s delay. Special leave to appeal had been granted, in bringing the appeal to a 
hearing, the Judicial Committee, in reversing the decree, refused 
the successful appellant his costs.(ii) 


In ordinary circumstances, an Order in Council obtained upon 
an ea; parte petition, which omitted to state the true facts, will be 
discharged with costs ; but if there has been laches in applying to 
discharge the order on the part of the respondent, no costs will be 

given.ua) 

Costs where In this case, charges of fraud, forgery and perjury, having 
makef ^ made by the respondents against the appellant, the party who 

ansuooessful propounded the Will, costs of the Court in India, and upon appeal 

(6) Murtunjoy Chuckerbutty v", Cochrane^ 4 W.R. 1 (P,C.) = 2 Sai, 124=1 
Suther 692=10 M.I. A. 229. 

(7) Lalla Bmseedhur v. Koonwur Bindseree Butt Singht^Sskt, 167=10 M.I, A. 

464. 

(8) Qopeekrist Gosain v. Gungapersaud Gosain^ 4 W, R, 46 (P. C.) = l Sar. 493 
= 6M.LAs6St 

(9) Ikhaloodowlah v, 8ah Bunarsee Z5oss, 2 Sar, 463 =B. & Ho, 8 (Oudh) = 12 
M.I. A. 607. 

(10) Bajmohun Qossain y* Gourmohun Gossaifit 4 W.R, 47 {P.C.) = 1 Sar. 723 = 1 

Suther 378 = 8 M.I. A. 91. \ 

(11) Battahhiramkr v. Vencatarm 2{aickent 15 W.R, 36 {P,C.)=7 B.L,R. 1364=3 
Bar, 623 = 2 Suther 410=13 M.I.A. 660, 

(13) Mohun Lall Soohul y. B^bee Doss, 1 Sar, 792=1 Suther 468=8 M.I, A. 193, 
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to England, were, npon the reversal of the decree of the Siidder 
Court, ordered to be paid by the respondents.fi3) forgetyf^ 

If grounds of appeal which are absolutely untenable are joined costs whacs 

with grounds which are tenable, in order to bring a case within the 

. ^ gJtounas and 

rnie avS to the value authorizing an appeal as of right, this matter untenable 

may be considered in regard to the question of costs. hi) IppsafL'e 

■ ■ ■■■" Joined ".to 

... inorease. ■ 

■ ■ ■ ■ ■ , valuation. 

In one case the Privy Council, on an examination of all theOpstanot 
accounts and documents, found that the decrees of the lower Courts fucoessiul 
were not wrong on any clear point, and affirmed the decrees; bnt,P®**y> 
finding that there was a considerable delay in plaintiffs bringing 
his suit, and finding also that the case was attended with suspicious 
circumstances, refused to the respondent his costs before it and 
before the lower appellate Court.ds) 

In another case as the heir-at-law in contesting the appoint- 
ment of an adopted son had a decree of the High Court in his 
favour, no costs of appeal were given on such reversal. h6) 

Where only one defendant appeals successfully to the Privy hosts where 
Council and obtains his costa, his co-defendants who did not appeal several 
are not entitled to their costs.(i 7 ) aeiendants. 

In an appeal from the Sadar Courts, the appellants, by the Costs where 
leave of the Court, appealed separately to the Queen in Council. ap^auLts 
On reversal of the Sadar Court’s decree, it appearing that the two » 

appellants had a common interest, only one set of costs of appeal intos'Tin 
. .. . ■ <v appeal. 


(13) If^ana Ntirain Uao v. Buree Punth Bhao, Marsh 436=* 1 Bar. 843 ~9 M.I.A. 96. 

(14) Eurro Durga Chowdhrani v. Surat Sundari Debit 8 C. 332=9 I. A, 1 = 4 Bar. 

304. 

(15) Baboo Ulruk Singh v. Bmy Permdt 6 W.E, 77 = 1 SutliGr 13, 

(16) Bajendro Nath Boldar v. Jogendro Nath Banerjee^ 15 W B. 4UP.O.) = 7 B.L.R. 
216=2 Bar, 666=2 Suther 422 = 14 M.I.A. 67. A mortgagee holdiog two mortgages of 
the same property, sells under the second mortgage of the plaintiff, and subsequently 
under the first mortgage to his son bemmee for himself Held, in a suit against the 
mortgage© and the benameedars, that the plaintiff was entitled to set aside this seoond 
sal© and to redeem, but that, the mortgagor not being a party, the Court was wrong in 
introducing into the decree a declaration to the effect that the plaintiff was entitled 

as second mortgagee’’, and had not acquired the equity of redemption belonging to 
the mortgagor, Such a declaration should, in appeal, be struck out as embarrassing to 
the plaintiff’s title, at the expense of the respondent who resisted. Chooranum Singh 
, y* Mahm0d 426=4 Bar. 329. , , 

(17) Maharanee Brojo Soonduree Bebia % Amnd Moyee JDebla, 16 W.E, 802. 
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were allowed in moieties to the separate appellants npon one 
appeal, (18) 

Costs were refused by the Privy Council where the defendant 
had set up, as his defence, an exclusive title, in which he had 

failed. (^9) 

In circumstances respecting the enforcement by Government 
of their claim to resume Ghatwalhj lands, the Judicial Committee, 
in reversing the decree of the Special Commissioners, decreed all 
the costs incurred in the proceedings in India and an this Court to 
be paid by the Bengal Government.^^o) 

Costs of printing and translation, certified by the Deputy 
Begistrar of the High Court, are a necessary part of the costs of 
an appeal to the Privy Counci 1,(2 h 

The amount of such costs is left to be ascertained by the High 
Court, and is not assessed by the Privy Council OfficeJ^S) 

Where the Privy Council reversed the decrees of three Courts 
in India with costs in each, and dismissed the suit with costs 
specifying a sum as the costs of the appeal to itself : Held that 
such sum did not include the costs of translation, etc., incurred in 
the High Court. (23) 

Although, upon ordinary principles, where an order directs 
payment of costs, and afterwards specifies a particular sum, such 
sum comprises all costa, yet as it has never been the practice of 
the Privy Council to make a specific order as to costs incurred here 
for preparation and transmission of the record, and as it had been 
too long the practice of the High Court to allow such costs, to 


(18) Shah Mahhmlal V. Srikrishna Singht 2 B.L.R. (P.O.) 44 = 11 W.R.P.O. 19 = 
12 M.I.A, 157 = 2 Suthec 190 = 3 Sar. 403. 

(19) Lachmeswar Singh v. Manowar Bossein, 19 C. 263 {P.O,) = 19 I. A, 48=6 Sar. 
133. 

(20) Bajah Lelanmd Singh Bahadoor v. The Government of Bengal, 4 W.R. 77 
(P.C.) = 1 Sar, 505 = 1 Sufebar 248 = 6 M.I.A, 101. Saifc by Governmenii to recover 
costs inourred by the East India Company in prosecuting, under Statute 3rd and 4tb 
Will. IV, c. 41, a dormai3t appeal. The Government of Bengal v. Mmsumat Shut- 
fuffuioonnissa, 3 W.R, 81 (P.0,) = 1 Sar, 749 = 1 Sutber 4t)5=8 MJ.A. 225. 

(21) Bam Ooomar Ghose v, Prosu^no Ooomar SannyaU 10 0, 106, 

'( 22 ) ■ 

(23) Mmaamut Oomatool Fatima v, Anthttr 16 W.B» 356=9 B.L.R, App 23 
Kote, '■' ' " 



In one case direcfeions were given by the Privy Council in<«)^?sts 
taxing costs to disallow all expenses occasioned by the insertion in by insertion 
the manuscript of unnecessary matters.^^S) of unneoes- 

*“ . . ,,v : saEy''":,maiiu- 

.script" itt; 

. reoordl. 

Matter which had no bearing on the question raised on the 
appeal having been introduced into the record, it was ordered that 
all such costs as might have been so occasioned should be disallowed 
by the Eegistrar, on the taxation of costs.i 26 ) 

Where irrelevant matter had been introduced into the record, 
the Registrar was directed to tax the costs as if the record had 
not contained what he might consider to have been inserted 

unnecessarily.^^?) 

The practice of including in the transcript record prepared 
and printed in India, under the Order in Council, 13th June, 1853, 
voluminous accounts and receipts, unnecessary to the question at 
issue was condemned by the Privy Council. (^-^1 

As the miscarriage of the suit was occasioned by the manner On) 9^sts 
in which the issue was framed by the Judge, the costs of appeal fejS^manner^^ 
were directed to be costs in the cause. 

issues were 
framed by 
lower Court. 

Where there had been an irregularity in the Court below in (iv) Costs 
the reception of evidence, the Judicial Committee, in affirming the 
judgment of the Court below, refused to give costs of appeaK^O) irregularity 


{24) Saroda Pra.^ai MuUich v. Lachmipat Singh Dtigar, 9 B.L.R. App 23H.« 
18 W B. 89. (PoUowed io Madan Thahurv* Lopee, 9 B.Ii.B. App. 22=18 W.E. 253 
and referred to in Asgur Ali v. Nugendro Ohmder Gkoset 2l W.R. 463), 

(25) Tctmkant BanmrjeB Y* Puddomonip Dossee) 6 W.R. 63 (P.0,1 = 2 Sar, 184= 

% Sutber. 631=10 M.I.A. 4?6. ^ 

(26) Bkhenmun Singh v. Land Mortgage Bank, India, 11 0. 244 (P.0»)»12 I. A, 

y»4 Bm. P*OJ, 588 «9 Ind. JuE., 86. , ■ 

(27) PUtapw Baja ?* BmM 8 M;. 219=12 I, 'A, 16 » 4 Sar. 598. 

(28) Tarakmi Banmrjee v. Puddommep DoeBee, 6 W.E. 63 (P.O.) = 10 M.I.A. 476 

But-li6f/68i=2 Sar. 184, ^ , 

(29) Bajah Sahih Perhlad Sun Bun Bahadoor Singh, 1% W.R, 6 (P.0*)»s2 
111 {F,0,)=2 Sar, 430=2 Sutber,. 226 (289) =12 M.IiA, 289. 

(30) Bajah Bommafaum Bahadur H, Bmgasawmp Mudaly, 1 Sar. 636*6 M.I,A. 
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Coats, it In an early case, it; was doubted whether, in estimating the 

&cing^ ™ appealable value, for appeal to the Privy Council, costs of suit can be 
to the principal and interest decreed.(3i) 

In a later case, however, it was laid down that when, apart 
from other reliefs claimed in an appeal, the appellant claims relief 
in respect of the assessment and apportionment of costs in the 
lower Court, the appeal ought to be valued and stamped in respect 
of such costs.(32) 

An objection to an appeal, on the ground that the amount in 
dispute is below the appealable amount, comes too late when made 
to the Privy Council at the hearing of the appeal. (33) 

Appeal as The Judicial Committee will not entertain an appeal merely 

to coats only, for jjogtg , 34) 

Appeal when The last clause of S. 596 of the Code of Civil Procedare(35) 

(^)arts° relates to the subject-matter of the suit and therefore there is no 

diflet only as right of appeal when the two Courts differ only as to costs. (36) 
to costs. 

Ooets, The words in the Code of Civil Procedure, relating to the time 

within which security for costs is to be given, are directory only ; 
Oounoii. and although they are not to be departed from without cogent 
reasons, the Court from which the appeal is preferred has the right 
of extending the time.l37) 

In this case, a satisfactory explanation having been given of 
delay in giving security until after the time limited by the above 
section had expired, held that the Court had rightly exercised 
discretion in extending the time.l38) 


(31) Nilmadhuh Doss v. Bishumher Doss, 12 W.B* 29 (P.O.) = 3 B.LiB. 27 (F.O.) = 
2 Bar. 4S9==2 Suther. 257 = 13 M.l.A. 85, 

(32) In re Mahki, 19 M, 360. But see Nilmadhub Doss v. Biskumbur Doss, 
12 W.B. (P.C.) 29. ‘ 

(33) Mlmadhuh Doss v. Biskumbur Doss, 12 W.B. 29 (P.O,), 

(34) Mussumat Keemee Base v. Latchmandas Narramdas, 6 W.B, 69 (P.C.) = 1 
M.l.A. 470=1 Suther. 76=1 Sac. 141, 

(35) Act ^IV of 1882. 

(36) Thakur Baldeo Bakhsh Singh v. Thakur Lalji Singh, 10 O.G. 66, disseutiug 
Baja Sreenath Boy Bahadoor v. Secretary of State for India in Council, 8 C.W.H. 294. 

(37) Burjore and Bhawani Pershad v. Bhagana, 10 C. 657 «il I.A. 7«4 Sar, 

498» B. & J.*s Ho. 76 (Oudh). See also Wise v. Jugbundoo Bose, 12 W.B, 229=1 Sax 
698 = 7 M.l.A. 431, - : " ‘ :* 

(38) Burjore and Bhawani Pershad v. Bhagana, 10 C. 667 = 11 1.A. 7=4 Sac 498 

J.’aHo. 76^'(duaij), ' ’ / “ 
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Security for costs in appeal to the Privy Council maybe given 
in the form of mortgage-bonds of immoveable property ; but parties 
must take the risk of not being within time if in consequence of the 
time taken in testing the value of the security it is not accepted 
within the time allowed for giving security .(39t 

No security of immoveable property should be accepted except 
a first mortgage by registered deed of freehold or absolutely held 
property. In every case the value of the property should exceed by 
at least one-third, or if consisting of buildings, by at least one-half 

the amount of security required. WO) 

In accordance with the -orfer of the Court the petitioner 
tendered at the office four pieces qf per cent. G-overnment Promis- 
sory Notes of the value of Rs. 4,050 each duly endorsed as security 
for the respondent’s cost in P.C. appeal, but the office refused to 
accept the same as sufficient and demanded an additional amount 
of Es. 300 to make up the discount at which these notes were sold 
then. Held, the deposit of Government securities amounting 
Rs. 4,000 comes within the express words of the rule requiring the 
deposit of Government securities to the extent of Rs, 4,000 and 
should be accepted as sufficient. WO 

It is not the usual practice, when costs of an interlocutory set-ofl ot 
proceeding have been disposed of, to consider that an award of the 
general costs of the suit interferes with the order as to the partial 
costs. A prior decree having given the costs incurred on the 
disposal of a preliminary point to the party successfully raising it, 
a later decree, without expressly referring to the former, gave the 
costs of the suit, generally, to the opposite side. Held that the 
costs due under the prior decree should be set off against those due 
under the later. Although an appellant only partly succeeded in 
bis appeal, the whole of his claim having been opposed in the Courts 
below on an untenable ground, held that there was no reason for 
departing from the general rule that the defeated party should pay 
the costs.W2) 

(89) Ma Me Sale v. Ma 8a Fi, t 177. 

(40) Ibid. 

(41) Bibi Oolap Kutr.ari Shaheba v, Qomsh Ohanira Milter, C»l. Oase-Iiaw, 

Vol.l, 994(995). 

(42* Radhapetshad SinQb. 7. Rawt PavvaesViCtr Singh. 13 O.Ij.R. 22 = 9 0. 797=10 
I.A. 133—4 Sat. 4-ii. A dafanclant did not appeal from an interlocutory decree, but 
prooeed^ in the Maeter’a tffdoe in respect 6£ the matters included in the aooounts ; but, j • 
beiore the general report was made by thp Maeter, be appealed from such interloontaryij 
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Upon' a reversal of a decree of ihe Su^dder Ooarfe, costs of the 
suit already paid by the appellant were ordered to be refunded, and 
the Court below was directed to deal with those costs and all other 
costs, including those of the appeal, according to the result of the 
enquiry.(^3) 

Where a restitution is made in execution of the decree of the 
appellate Court reversing the decree of the lower Court, under 
which a. certain amount has been paid by the party defeated in the 
lower Court, it was held the latter will be entitled to interest oo 
the amount so paid during the period he was out of pockatJ^^^ 

On reversal by the Judicial Committee of the decree of the 
High Court, such costs as were allowed by the practice of the 
Courts in India to a successful plaintiff suing in forma pauperis.^ 
and paid, were ordered to be restored to the defendant^l^^i 

As a general rule, costs of appeal to the Privy Council 
would be directed to be taxed and to be costs in the cause to bp 

dealt with by the High Court 

^ ^ ' ■ . 

decree to England, in reverBing such decree, the Judicial Committee ordered him to 
pay the costs of the proceediuga in the Master’s Office, and remitted the cause to the 
Court below, with direotioUvS, that the coats payable to the defendant upon the dis- 
missal of the bill, and the costs payable by him oonaeguent upon his proceedings in the 
Master’s Office, should be set ofi, the one against the other, and 'the balance paid to the 
party entitled to the same, Me, Keller v. Wallace, 8 Moo, P.C. 378 = 1 Equity Hep. 

309 = 1 Sar. 453«5 M LA. 872. 

(43) Eaja Lelanund Singh Bahadoor v. Maharajah Moheshur Singh Bahadoor, 

3 W.H. 19 (P.CI.) = 1 Suther. 578 = 2 Sar. 74=10 M.I. A. 81. 

(44) Bama Sahai v. The Banh of Bengal, 8 A. 262 = A.W.N. (1886) 87, 

(46) Bajendro Nath Eoldarv. Jogendro Nath Banerjee, 15 W.K. 41 (P.C.)=7 
B.L.B. 216=2 Bar. 666=2 Suther. 422 = 14 M I. A. 67. Held cn a remittal of the case 
to the High Court, that, if the respondent failed to appear in the High Court, or if the 
appeal should be decided against him, the respondent was to pay the appellant’s costs 
of the appeal in England, and the costs (if any) paid under ibe decree of the High 
Court. were to be repaid to him. Ealee Bershad Tewarree v. Lalla Binda Lall, 2 Bar, 

476=12 M.I.A. 343. 

(46j Bajah Sahib Perhlad Sein v. Doorgapersaud Tewaree, 12 W.B* 6 (P,C»)=2 
BX*B, 111 (P,0,) = 2 Bar, 429 = 2 Suther 226 = 12 M.I.A. 286. In one case, appellant’s 
costs in the Court below was allowed, and the suit was referred back to the Master of 
Supreme Court to tax the same. Sreemutiy Bahuity Dossee v. Sihehunder MulUck, 1 Sar. ^ 

404 = 6 M.I.A, 1, The Supreme Court cannot tax the costs of an appeal to the Privy 
Council, which, in its decree, reverses the decree of the Supreme Court, and takes no 
notice of costs. And if costs had been paid under the original decree of the Supreme 
Court which was reversed, they must be refunded, the whole decree being reversed, 
including the costs, and no costs having been given by the Privy Council. Bruce v. 

The East India Company, 11th Deo. 1818 J East’s Notes, Case 92 ; Motley’s Digest of 
/i Indian Oases, Vol. I, p, 113, Where there is a condition to pay costs, it is the duty 
^ of the party who has to pay the costs to issue a summons immediately, au4 get the 
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The plaintiff claimed as damages a larger sum than the appel- Propcitionate 
late Court ordered. No costs were given in the appeal. 
following the practice of the Courts in India, that, as the plaintiff 
recovered a less amount than he laid claim to in his plaint, his 
coats in the Court below were k) be apportioned to the amount 
recovered, and not to the sum claimed. <W) 


Costs incurred by a Hindu widow as guardian of her husband’s Ooata out of 
adopted son, in an appeal which was withdrawn when he came of 
age, were directed to be recouped from the adopted son’s estate.l^S) 


Where an order of the Judicial Committee is silent as to interest on 
interest upon the costs decreed, the Judge of the lower Court which 
has to execute the decree has no power to direct payment of those 
costs with interest.i^S) 

Where the decree of the first Court, confirmed by the Privy 
Council, allowed interest on costs incurred, the decree-holder was 
held entitled to interest on the costs incurred on account of transla- 
tion and printing, because the Privy Council had adopted the decree 
of the lower Court and made it a dominant decree as regards costs 
in all Courts. The effect of that decree is that the Privy Council 
decree became a decree for costs and interest expressly.iso) But if 
no provision for interest on the specific sum mentioned, as costs in 
the Privy Council, is made in the order of the Privy Council, then 
no interest will be allowed on that sum.(6i) 


costs taxfKl and paid. Lwin^ntme r. Bajnarain Bysack, 2!3d Term 182T ; 01. Ad, 
1829t 45 ; Morlpy's Digest of Indian Oases, Voi, I, p. 113. And tbe ccmplainanfe 
nofc having done so, he was let in again, on payment of costs, and undertaking to speed 
the cause. Lachersieen v. Bostani 10th April 1831, CL E, 1834, 35; Morley's 
Digest of Indian Oases, VoL I, p, 113. 

(47) Mudhun Mohun Doss V. Gokut Dc8$, 5W,R. 91 (P.C.) = 2 Sar. 202 -I I,J, 
H*8, 269«1 Sulher. 644«10 M.LA. 563. 

(48) Banee Bktoopria Putmadave v. Nund DJiul, 15 W.E. 19 (P,C.)=«6 B,L,R. 
100 {p.04*»2 Sar, 63i«2 Suther. 39i«13 M.DA. 602. 

(49) mmtBr ?. Secretary of State, ih A. 137 {144} «»3 0* 161 (170) «3 Suther. 406 
s«3 Sar. 717 «» 1 P,R» 1877 and the fates nited there ; of. Bam]Bahai v» Bank of Bengal, 

8 A, 269. 

(50) See Amir All’s Giv, Vto. Code, 9nd Ed., 1916, pp. 1346, 1346. 

01*) fPkakoor v. Monimn, 18 W.B. 253 **9 B.D.B. App. 22 ; of. Bghhina ' 

Mohun V. Saroda Mohun, 23 0, 357, S60 following Forester v. Secretary of State ; of,, 
hpwwK,, Mil Madimh Bksumhhur^ -2;1 W.B. 4ii, where iFackson, J., allowed 
Inlerffil’ lhon|h Ihe Priyy Cohnoil decree was silent about it. ■ . . 
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On the other hand, if the decree of the Privy Council and the 
decree of the local Court, confirmed by the Privy Council, are silent 
on the question of interest, no interest will be allowed. ^^2) 

Where a decree of the Privy Council gives interest but does not 
clearly specify the rate, the Court Should ascertain if possible* from 
other parts of the decree itself, or from other documents which 
may be read in conjunction with the decree, what rate was intended 
to be given. (53) 

Where the decree gives interest upon the principal sum 
recovered only, but not upon costs, the plaintiff is not entitled to 
such interest. (54) 


L .'?'.. . 'V : ^ .■ ' " '' ; v r' 

(52) Lehhraj v. Mahtab Chand, 21 W.B. 147 ; Dakhina Mohun v. Saroda Mohunt 
23 C. 367. In this case it is not mentionsti whether the decree of the Jower Court, 
oonfitmed by the Privy Council, allowed intetest or not. See also Broja Sundctree v, 
Amnd Moj/es, 16 W.B. 302 cited in Forester v. Secretary of States 3 0. 161,170; 
Ameeroonissa v. Meet Mahomed, 18 W.B. 103; Mahtab Chunder v. Bam LalU 3 C. 
361; Gooroo Dass Roy V, Sfejpfeens, 21 W.B, 195. 

(53) Ameeroonissa Khatoon v. Meet Mahomed Mozufiur Hossein Chowdhry, 18 
W.B* 103. Markby, said The first ground which has been raised for our consider- 
ation is, at what rate it was intended that the plaintifi should have interest. How, 
the rule that we have thought best to act upon in oases of this kind, which come not 
unfretiuently before this Court, is, when the interest is not clearly specified, to see 
whether from the other parts of the decree itself or from other documents, if there are 
any, which one is at liberty to read in conjunction with the decree, it can be ascertained 
what rate the Court intended to give. If that cannot be ascertained in that way, my 
own opinion is that we should not be at liberty to take the course which has been 
suggested to us by the appellant now before us, namely, to allow such a rate of interest 
as we should thibk reasonable. ^ 

(64) Ameeroonissa Khatoon v, Mew Mahorned Honufur Eomeiin Qhowdhry^ 18 
W3.103. 



CHAPTEE XVII. 

TAXATION OF COSTS— ATTOENEY AND CLIENT. 

..General. 

Attorney and client— Praotioe — Lien for oosta—Taxafeion. 

Attorney’s lien for costs— Enforcement of. 

Attorney’s lien, how afieoted by compromise of suit by parties, 

Discharge of Attorney — Change of Attorney— Change of sides. 

Taxation of costs in trust and charity oases. 

Certain items allowed or not in taxation. 


Thk subject of “ Taxation of costs” would find a place more General, 
properly in a Solicitor’s handbook rather than in a work intended 
for Lawyers. The working out of the details of a Bill of Costs is 
more the work of a Solicitor or a Lawyer’s clerk than that of a 
lawyer. 

“ It has been well remarked that no one in a Solicitor’s office 
— not excepting the principal himself —can make money so quickly 
or so easily as a good costs clerk. There is a great art in drawing 
costs, more especially costs which have to undergo the fiery ordeal 
of taxation, and it is possible for a first rate man to make a bill of 
costs come to double the amount that an indifferent hand would 
obtain from the same materials. And this not by the expert 
making unjust or dishonest charges, but through the inefficient 
man’s want of knowledge of what is or is not chargeable, and of his 
lack of skill in framing charges.. An item which, drawn in one way 
would be disallowed by a taxing-master, might, if framed in another 
way, be allowed as a strictly proper charge. The successful — I 
might say the scientific — preparation of costs therefore involves 
not only an intimate knowledge of the rules relating to costs and 
of the various scales applicable, but also an acquaintance with the 
procedure in the various Courts.’’^) 


(1) The Solicitor’s clerk, by Obarles Jones, 8tb E<2 ., 1913, p. 199; on the subject- 
matter of this chapter also see Ootdery on Solicitors, 3rd Ed., p. 105, etc. ; White on - 
Solicitors, l»d. 1894), p. 119, etc. ....... 
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Paytieulays to 
be set out in 
Bill oi Costs* 


JBill of costs 
"to be lodged 
witbin 3 
xaoniibs of 
decree or 
order and 
appointment 
obtained. 


Service of 
notice of 
appointment 
on opposite 
party or 
pleader. Tax- 
ation of Bill 
and costs of 
pleader 
taxing Bill. 


Notice of 
taxation when 
unnecessary. 


When Bill to 
be returned 
by Taxing 
Officer. 

Taxing Officer 
not to receive 
returned Bill 
except under 
order of Oourt 
for taxing. 
When costs 
of pleading, 
etc., maybe 
disallowed. 


Costs of 
amendment 
not generally 
allowed. 

Costs un- 
necessarily or 
negligently 
incurred to 
be disallowed. 


‘Uaa^iag officer 
to consider all 
circumstances 
'|n. discretion* 
arar elites. 


The Indian High Courts have framed detailed rules with 
regard to the method of taxations, the items and amounts to be 
allowed in particular cases and for particular works.!®) 

{'2) The following are the rules frapoed by the Madras High Court for obaervauce 
OH its Original Side. Similar rules exist for the Appellate Side of the High Court and 
for observance by the Mofusail Courts. ‘ • 

21. In every Bill of Costs, the professional charges shall be entered in a separate 
column from the disbursements, and the items shall be specified as shortly and con- 
oiaely as possible, The date of each proceeding, or disbursement, shall be accurately 
stated; and, where a disbursement is to be vouched in the Office of the Registrar, or 
of the Sheriff, the date of filing the Stamp, or of payment shall be giyen. The bill 
shall be aigned by the pleader, or if the party appears in person, by the party, by whom 
it is left for taxation, including any pleader or party who is entitled to participate in 
the costs to be taxed, 

22. Within three months from the date of the issue of the decree or ordfir award- 
ing costs, the party claiming the same shall leave the bill, and the vouchers in support 
of any disbursements therein, with the taxing officer, and obtain an appointment for 
taxatidn. Provided fchac, if costs of an interlocutory application or hearing have been 
awarded, and have not been previously taxed or paid, they may be included in the bill 
for the whole case. 

23. Notice of the appointment shall be served upon the party to be charged or 
his pleader three clear days before, and au affidavit of service thereof shall be filed on 
the day preceding the day so appointed; on which day, or on any other day to which 
the taxation is' adjourned, the taxing officer shall, if service of the said notice has been 
proved, or the party to be charged appears or consents, proceed to tax the bill ; and if 
the pleader presenting the bill does not attend at the taxation, the taxing offioer may 
disallow the sum of Bs. 8-8i or other sum charged in the bill, for his costs of 
■aUendaoce.': 

24. Notice of taxation shall not be necessary in any' case where the party to be 

charged has not appeared at the hearing of the case, in person, or by pleader, or 
guardian. ^ 

26. If, within the said period of three months, an appointment to tax is not 
applied for, or service of notice is not proved, the taxing offioer shall return the bill, 


26, If the bill is returned by the taxing officer, or if default has been made under 
r, 22 or 23, the taxing officer shall not receive or tax the bill, except under an order of 

the Oourt, to be obtained upon summons in Chambers, supported by affidavit, 

% 

27, The taxing offioer may disallow the costa of any pleading or proceeding, or of 
any part thereof, which is improper, vexfeUoua, or unnecessary, or contains vexatious 
or unnecessary matter, or is of unnecessary length, or is caused by misconduct or 
negligence. 

28. Unless the Court otherwise orders, no allowance shall be made for the costs of, 
or occasioned to any party by, the amendment of any pleading. 

29. As between party and party, no costs shall be allowed which do not appear to 
the taxing offioer to have been necessary and proper for the conduct of the case, or for 
defending the rights o! the party, or which appear to the taxing offioer to have been 
incurred through over-caution, negligence, or mistake, or merely at the desire ol the 
party, 

80, In respect o! all fees and allowances which are in the disotetlon of the taxipg 
offioer, he eMi lake into oonsidciation the other fees and allowances to thp,ple#iie£ 
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We will, in the course of this chapter only refer to such of the 
cases as have laid down matters of principle rather than go into 
details as to what items are allowed and what not allowed in the 
taxation of costs by Civil Courts. 


or advoos^te, if any, in respect of the work to which the fee or allowance applies, ibe 
nature and importance of feho suit, appeal, or matter, the amount involved, the interest . 

of the parties, the fund or person to bear the costs, the general conduct and coats of 
the proceedings, and all other circumstances of the case. 

31. Where it is made to appear to the taxing ofhoei' that a party is a pwdamshin of at- 
femala, who by the custom of the country, or her caste, is not allowed to appear in 

public, and that an attendance upon or by her agent is not sufficient or proper, he female. 

may allow, as between party and party, the costa of the attendance of her pleader, or 

of an officer of the Court, upon the said female. i 

32. Unless the Court otherwise orders, the coats of obtaining or briefing notes of Cost of 

evidence, and a copy of the judgment of the Court, shall not be allowed as between ’ 

party and pa.rty except upon an appeal. dence^et?^^" i 

allowed only ; 
on appeal. | 

33. If, on a taxation of coats as between attorney and client, one-sixthpart of the Cost of pre- ■ 
amount of the bill is disallowed, the pleader presenting the bill shall pay all coats o^taxiufbilf ■ 
preparing the bill, and incidental to the taxation thereof, and tho same shall 

deducted by the taxing officer, attorney. 

34. If, in any case, it is necessary to employ a legal practitioner to act as agent Costs of legal 

beyond the local limits of the jurisdiotion of the Court, the taxing officer may allow 
costs of the agent, and of instructing him. If the agent is employed in India, his costs India acoord- 
shall be taxed according to the scales of fees prescribed by these rules ; if ha practises prevailing ; 

and is employed out of India, his costs shall be taxed according to the scale of fees in [ 

force at the place where he practises. ! 

35. In any case in which a party entitled to receive costs is liable to pay costs to getting off ; 

any other party the taxing officer may tax the costs the party is liable to pay, and may ! 

adjust the same by way of deduction or set-ofi, and issue his allocatur for the balance issuing i 

allocatur for s 

only, or may, if he thinks fit, delay the allowance of the costs the party is entitled to balance, etc. , ! 

receive, until he has paid or tendered the costs he is liable to pay ; or the taxing officer f 

may tax, and issue his allocatur for the costs to bo paid to the party. ! 

86. If so requested by any party attending the taxation, the taxing officer shall Note of i 

take a note of any objection made by the party to the allowance or disallowance of any 
item or any part thereof, and of his decision thereon, and shall, on payment of the tanng officer 
proper charges, give a copy of his note to any party to the case. thereof. ' | 

37, A party, who is dissatisfied with a decision of the taxing officer, may, within 1 

twenty days from the taxation, apply by summons in Obambers to review the taxation, Court for*^ ^ 1 
and the Court may thereupon make such order as it thinks just. The summons shall, faSttohow - 
if objection is taken with respect to particular ife(^m3, specify the same shortly ; and made. Notice, j 
shall, in any case, be accompanied by a copy of the notes of the taxing officer with i 

reference to the objection made by the party, Notice of the application shall be given I 

to all parties appearing on, or entitled to hotice of, the taxation, other . than tho 

applicant. ' , , ' . ■ 

38. If a party oonsidecs that the maximum fee allowed by these rules is sufficient, Review of 
or that a few ought to he allowed is respect of ^ any matter not provided for by these 

^rulw, he may', upon the .tixation of '^©.hllh^apply to th® ’ taxing officer to oerti;^ the . 

amount which the officer Is of opinion ought to be allowed and may then apply for a ©d insufficient' 

,,V|- . . 
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Attoxmey and 
client—* Prao' 
tioe— Lien for 
costa— Taxa- 
tion. 


or fee not 
provided for 
claimed. 


The following are some of the important cases bearing on the 
subject of taxation of costs of the relation between an attorney and 
his client, the lien of the former for his co.sta of suit and the 
practice as to taxation. 

An attorney is not entitled to any donation for serviee.s 
rendered by him beyond his just professional remuneration, during 
the subsistence of the relatiqnship of attorney and client. An 
attorney will be entitled to any such benefit, if he can show to the 
satisfaction of the Court, that the client, by whom the benefit has 
been conferred, had competent and independent advice in confer- 
ring the same.(3) 

An attorney cannot split up his functions, he cannot partly 
act as attorney and partly as agent of one and the same client.t^) 

Any work which an attorney does jointly for several parties 
together, he can only make one charge for. Where he appears for 
any number of parties before the taxing officer at the taxation of 
the costs of a suit, he must be taken to represent them jointly. 
The taxing officer ought not to issue separate summonses to the 
different parties who appeared by the same solicitor. He should 
include them all in one summons.!®) 

There is no rule preventing an attorney from taking security 
or otherwise, arranging with his client, for payment of costs, which 
have actually become due, or from agreeing for any fait amount of 
interest in making such an arrangement, though a stipulation for 
interest on future costs stands on a wholly different footing.!®) 

review of the taxation, In a manner hereinbefore prescribed. At the hearing of the 
application, the Court may allow suoh fee, or may refer the bill to the taxing officer 
with suoh direotions as it thinks fit, or may make suoh other order as it thinks just. 

N B.— Similar rules are also made by the other High Courts and Chief Courts and 
Courts of the Judicial Commissioners in India. 

(3) Turret v. Bank of London, (1862) 10 H.L.O, 26 (4.4) ; Brojendm Nath v* 
LuchUmonit 29 0. 695-6 C.W.N. 816; following O'Brien v. Lewis, (1862) 32 LJ. Oh. 
669 ; Holmanv, Loynes, (1854) 4 Da C.M.G. 270 ; Ehodes v, Bate, (1866) L.B.* 1 Qh] 
A,C» 262 (25t) ; Morgan v. Minnett, (1877) L.R, 6 Oh. D. 638; Liles v. Terry, (1896) 2 
Q,B. 679 ; and referring In re Whitcomhe, (1844) 8 Beav. 140 ; Lawless v. 

(1841) 1 Dru. and War. 657 (605) ; distinguishing Holditch v. Garier, (1873) L R 3 
fr. and D. 116. 

(4) Brojendra Nath Mullich v. Lu&hUmoni Dassee, 29 C, 595 » 6 C.W.H. 816 

(referred to in Qanga Bam v. Devi Das, 61 .P.B, 1907»45 P*W,B. l907«33*P L B 
X907). ) . • * * 

, (5) Eenrietia Kenny v. The Administrator-^ General of Bengal, 7 B»L,R. App. 60, 

(6) MonohurDossv. Bomanauth L^BO, 473 (distinguiahed in BhanaWicne 
Duit Lahshimani DeH, 36 0. 493 »12 * 


U.YY.iX* 
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™ attorney made series of advances on the securitv nf 

attoraev himself fn. aliens owed the 

them it „Ti! , aa>‘=.«Pon a settlement ol .oeounte between 

due on ,b! f ' “ * ““'’y "““sys to teeove, the moneys 
due on the mortgages, that the elient was entitled in ei.w „7.T 

elapS “ “■" “ 'dhg ‘tae to 

tteH^””~ “ ““ost 

based, unless sufficient grounds of suspicion exist or the bills si 
ptmia facie shown to be extortionate. (8) 

ronrJ^.f ? P'aetioe obtaining in the Original Side of the High 

Court at Oalentta taxation of bill, of aolieitor, i, deemed to-£ 

ophonal with the client and bilk of coat, are not ' talre Jentk 

adjusted without taxation.^) latrequently 

wheretr Limitation Act, or any- 

enfoicemelt ^ “ application for 

, ,, ■ ° payment of costs by a solicitor against his client 

y e summary method provided by Eule 859 of the High Court 
Eules, should be made.doi 

suits bvoilr, by a client in different 

suits b> one summons. It is not necessary to take out a senarate 
summons for costs due in each suit.di) ^ 

Subsequent proceedings taken in connection with the taxation 
0 an opponent’s costs are not part of the suit or application itself. (i 2 j 


(7) Monohiir Dass v. Bomanauth Ijato, 3 0. 473. 

ifriiii!- SrimuUy Suaila Bala Debi, 12 G.W.N. IIOQ^sb o 

(following V. 8«iN, (1894) i Oh h fifiom • aL- - . rWfi==d6 C. 493 

BawUsa v. Mansfield, 1 Utnry and Wawn 567 (1841).’) explaining 

(9) Shamuldhom Butt v. Smila Bala Bebi, 12 O.W.N, 1102= SR r noo 

The ease of Monohur Boas v. Bamanauth Law, 3 0 473 was daoiSsR 

.to, . 0 , “« «■! 

(10) Wadia Oandhy <£ Oo, y. PumotuZ Shivji. 9 Bom. L.B. 608 = 82 B. i 

( 11 ) Ibidi ‘ ' , * * , 

I , (12) V. ^'o«, 32 0, 9A3, V 
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Where a firm of attorneys brought a suit against their clients 
to recover the costs of an application to the High Court : Held, that 
limitation began to run from the date of the judgment in the appli- 
cation. h3) 

Items of an attorney’s bill for work done, subsequently to the 
judgment, in opposing the taxation of the opponent’s costs, although 
done on his client’s instructions, will not take the matter out of the 
Limitation Act. Such items do not form part of the costs of the 
original application.!^^) 

A suit can ordinarily be said to terminate when there is nothing 
more to be done in it except execution. The fact that the attorney 
may have to appear in the execution-proceedings cannot postpone 
his right ,of suit.hs) 

An attorney can obtain an order in taxation of his costs although 
his client disputes his retainer as to the whole bili-{^6) 

The solicitor’s lien in the High Courts of India is governed 
exclusively by the law as it existed in English Courts before the 
passing of 23 and 24 Viot., cap. 127, by which that lien was very 
much extended. By that law, the solicitor had a lien for his costs 
on any funds or sum of money recovered for, or which became 
payable to, his client in the suit.lW) * 

Attomay’s There exists a summary jurisdiction in the High Court to 

costs— enforce the solicitor’s lien, but the exercise of that jurisdiction is 
Enforosment discretionary.hS) 

* Although the High Court possesses a summary jurisdiction to 

enforce the solicitor’s lien, upon the fruits of his exertion, it will 
not do so when the circumstances would make it unfair to any of 
the parties or would compel the Court to go into complicated 
ques tions of fact especial ly when charges of fraud or collusion are 

<13) Watkins v. Pox, 22 0. 913 (apj^toying Balkrishna Pandurang v. Qovind 
Shivaji, 1 B. 518 and Bothery v. Munnings, 1 B. & Ad. 5). ' 

(14) Watkins V. Pox, 22 0. 913 (tslerted to in Naihvhhai Narandas v. Manordas 
Z/fflZ<2as. 36 B. 860 (3651 = 11 Bom. L.K. 326 = 15 Ind. Cas. 612; Balaram Eunbiy, 

' SadoftaAfaM, 17 O.P.L R. 178(190). 

(15) Administrator- General of Bengal y. Cfmnder Cant Mookerfee, 220. 952 (Note). 

(16) In re Madhavji Kamdar d Ohhotubhai ; In re Dada Mahomed, 11 Bom. L E. 
83 = 12 O.W.N. 201 = 33 B. 667, following I« re Jmes, (18871 36 Oh. D. 105, 

(17) Devkabai v. Jefferson, Bhaishank0 and Binaha, 10 B. 248 ; see, also, Cullimji 

Sangjibkoy v. Baghowji Vijpal, 80 B. 27=6 Bom. L.E. 879; In the matter of Costs due 
to Messrs. Tyab^ d Co., 7 Bom. L.B( 647, , , .j. 

(18) In the matter of Costs due to Messrs, TyAbji &Co„'l Bom. L.B, 547, - 
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made, or when a solicitor has deliberately taken additional fresh 
security for the purpose of securing his costs and has not relied on 
nis hen under the summary jurisdiction.dS) 


..n 2’?/a6ji(OOo., 7Bom.L.B.547. Tjabii J 

a dm iteooum of tho judgmoat :-tt not deputed that these costs am justly due 
0 the petitionars fmm Mr. Manehetaha Bomsoji Ohothia. But the question has been 

Sim t 

fn m 1 , ' ''“■y summary juriediotion in the Court 

to make an order as pmyed for, and the second as to tho desirability or pmprictv o 

n ’ ® >“’°lyed in the oLe 

namely, the Ummetoiai Bank and Vithaldas. As there appears to be some doubt as to 

lor oo^r “T"*" 6«rois6d by this Court in matters of solicitor’s lien 
f thn f °°°^«on on which such jurisdiotion (if any) should ha exercised 

Uhoughfcu desirable to take time to oonsider my, iudgment and T # i/ 

S.r, ?rr !'“■ •“ Lt:cs 

unadiotiou of the Court, it aoes not seem to me that there can really be any douW that 

TbaS f possesses the summary jurisdiotion which is sought to be invoked 

The solicitors ana attorneys of this Court have always been regarded by the Hich 

Morlrth “ ^“titled to special protee- 

tion for the payment of their costs. And it has been hardly disputed hoLo »,f„ eu 

the Courts in England, prior to the <istabH.ihmetit of the High Courts in India • 

such summary jurisdiction and gave to the solioitor’s lien upon the fruits oUheb°'^^^ 

Las been inherited from the Supreme Court, and the jurisdiction of the SupreL oZlt 
was adminedlyof the same character and nature as the jurisdiotion exercised bv the 
Courts in England, both on the Common Law Side, and on the Chancery Bide What 
ever was the summary jurisdiction of the Supreme Court on this point is uow’vestedTn 
0 High Court, and it has not been in any way afiaoSed or interfered with by any enaof 

ments, either of the Imperial Legislature of England, or of the Legislature in InS' 

The Soimj^iors’ Act, 23 and 24 Viet, c. I2T, passed in England, has not in any L bt ' 
extended here, and, therefore, the jurisdiction which I can exercise here is the iuriidT 

before the Act in question was passed. Now the nature of the jurisdiction prior toTh» 

(1864) 83 Beav. 431, where the marginal note is .--“The lien of a solicitor for his oosts 
on a fund recovered by his exertions, cannot bo affected by an assignment of the fund 
by the client, nor by a stop order obtained by the assignee.” And the Lstrot ff 

fh. '.STf * ‘.‘f;.’-;" ““ « ' 

f 28?tc7n 1 > T and 24 Tict., 

OomttcmitiT^^ eolioitorsofany right then existing, but merely to enable the 

tho!aJ t®K recovered. I have always understood 

rtlwi *“ inherent equity to have his costs paid out of any fund 

been naid Ln** i‘ until these oosts had 

^ paid, ^ept by consent of the solioltot. It is not a question of priority, beoansA 

hv L solicitor, which could not be divested by any assignment ' 

iL l' “ s A.B by the exertions oLZZT 

it to the Ac f Obtained a stop order on the fund and gave notice of 
hrlnoera ftD. would have priority over other ineum- 

me p^ly. thq ,ftmd'soh3tot m ^^"splioitor’s tight. Again, it ' is ' not a 
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In the case of Shaih I^omun v. Shaik Emattm (7 C. 401) it has 
been decided that “ It is not the practice to make an order direct- 
ing a client to pay his attorney the costs of suit when taxed. 


question of notice, because every man who knows that thero is a fund in Oouri, knows 
also that it is liable to the lien for costs of the solicitor, through whose exertion that 
fund has been obtained, and the assignee has the benefit of those exertions as well as 
the assignor. If the statute bad not been passed, I should not have had any doubt 
on the subject, but this Act declares the Court shall have power to declare that the 
solicitor is entitled to a charge for his costs, and that all conveyances to defeat it, 
unless to a 6owa fide purchaser for value without notice, shall be void* My opinion is, 
that where a man knows that there is a fund in Court, he knows also that it is subject 
to the solicitor’s lien for his costs in recovering it, and that he is entitled to be paid 
in the first instance ” This doctrine was stated in plain terms and was reoogniiaed in 
the case of Devkdbai v. Jeiferson, Bhaishanhur and Dinsha (10 B. 248), and at page 
253 the learned Chief Justice, Sir Charles Sargent, says “it is to be borne in mind 
that the solicitor’s lien in the High Courts of India is governed exclusively by the law 
as it existed in English Courts before the passing of 23 and 24 Viet., o, 127, by which 
that lien was very much extended. By that law the solicitor had a lien for his costs 
on any funds or sum of money recovered for, or which became payable to, his client 
in the suit.” The matter came up before the High Court of Calcutta in the case of 
Khetter Kristo Mitter v. Kally Prasunno Ghose (25 C. S87). That was the decision of 
our present Chief Justice, Sir Lawrence Jenkins, when he was acting as a Puisne Judge 
of the High Court of Calcutta, and the head- note is : — “ The decree obtained by the 
plaintifi in a suit was satisfied by defendant behind the back of the plaintifi’s attorney, 
/ although he had notice of the lien for costs of the plaintifi’s attorney. The plaiiitifi’s 
attorney thereupon applied for an order upon the plaintifi and the defendant, or either 
of them, to pay his costs : BeZd, that the High Court has general jurisdiction over its 
suitors ; that although a defendant has the right to compromise with a plaintifi with- 
out the knowledge of the plaintifi’s attorney, such compromise must be made with the 
honest intention of ending the litigation, and not with any design to deprive the 
attorney of his costs, and he cannot make a payment to the plaintifi under that com- 
promise, if he has notice of the lien for the costs of the plaintifi’s attorney.” This 
decision ran somewhat counter to the previous authorities in Calcutta, according to 
which, apparently, it was not usual for the Oaloutta High Court to make the order 
asked for under the summary jurisdiction of the Court ; and, when the matter came 
" up in the Calcutta High Court again in the case ol Eamdayal v. Bamdeo (27 0. 269). 
Mr. Justice Sale declined to follow the decision in Khetter Kristo Mitter v. Kally 
Prosunno Ghase (25 0. 887) to which I have just referred. In other words the question 
is not axS to the existence of the summary jurisdiction, but as to the discretion, of the 
Judge, under the special oiroumstanoes of each case, whether he would or would not 
exercise the summary jurisdiction. This, I think, is the principle on which Mr. Justice 
Sale went. Therefore, when I examine the question in the light of the decided oases 
1 find that it is not a question whether the summary jurisdiction is vested in the 
Court or not, As to that all the Judges before whom the matter came up are agreed 
that it is vested in the High Court. But the question is, whether under the particular 
circumstances of each case, it would be right for the Judge to exercise the summary 
jurisdiction or not. Moreover,! it must be remembered that the practice in the Oaloutta 
Court appears to hav.e been not to exercise the summary jurisdiction of this kind. Xt 
does not appear that there is any suoh Buie of the Calcutta High Court as exists here 
in the Bombay High Court Rules, suoh as Rule Ho. 869 which runs as follows An 
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on ^“«“»onB n^ay apply s„ ohambets 

for P»>«oot of ths sum allowed on taxation “«eo‘ 

The JudKo on hearing the summons may maifl «, i"” “a y^ernmn due. 

to a suit. Suoh order if made mav h«^ “'*ha suoh order or refer the partiea 
of Civil Procedure as a decree for' Lnev’'>-‘’“st 7hT 
order directly against the client “r lL J 

when the interests of third parties are not JnL7mi if f ' “““oy-and even 
hut ,s more or less, in the discretion of theTuIe -H "f “ “““««■ 

that rule is not a new rule, but merely embodief in “ ° 

theH^h Court Of Bombay ever aiuce I LvTkn wn f tT P-otice of 

High Court IS illustrated fay a recent ease ®hi Pwotioe of the Bombay 

vatkar, Cullianjee v. Baghawm (6 Bom L R 87^" T? '"f Ohanda- 

Court of Bombay has a summary iuSiotifn ' The High 

enforeingasoIioitor-8 lien forrs a afd “ purpose of 

the principles of Bngiish law. Hence, a solStoHna Tl 

bo come m and say thafc before any ordpr ia ^ a suifc baa a 

arrived at privately between the parties efieot shni^M ** oompromise 

the solicitor moves the Court by^n iX^Ln o 

motion of the party against whom the SZT. ■ f “PPose a 

MBs in aid the equitable intarferenoe of the Cour6"nf?®^l‘° 

Where the oompromise arrived at between the fummary jurisdiction, 

lent and made with a view to deprive a sol oUor nf t “ f 

award of crisis to the solicitor.” At page 883 hi « 1° ’ ‘he 

lurusdiction over its suitors for the Lrposo ofTf . a summary 

the Court must be LiLf T® it 

law. The above authorities establish very olearlt " Principles of English 

lunsdiotion, but as I said before it dol It 1,' °f ‘ha summary 

exercise it m every case. I have referred to oo« ** *‘’^**‘ *‘'® 

0 exercise the summary juriadiotion o^ng ^ f ,? r" 

ooIliiBion, I may now refer to a ease, decided by the Gnnl ‘'and and ' 

order as is asked for here, was refused tfaonvh ti. Hugland, where suoh an 

Qromn v. Oheesemight, (1898) 1 Gh 730 it ^ allegations of fraud. In 

has already accepted from his client a morlglf of otl “ A solicitor who 
pending action, to which the client is a party oJLIT- « » 

ooats under S. 28 of the Solicitors’ Aot, 1860 uln th ^ ® eeget for his 

mthe aotion,” I need not refer to the fLsl * *«°°yered or preserved’ 

that having regard to the fact that tff soS but it shows 

oonaidered that it would not be proper to exeSe 1 1 

authorities clearly establish the priLipla that althou^nr*! l»«aaiotion. The above 

jurisdiction to enforce the solicitor’s l4 uLi lie 2 r 

so When the oiroumstanoes would mfrit „„t2rnl not do 

the Court to go into complicated questions 21 ^ f ® “°“»PeI 

oollusiou are made, or where a solilor has aeliberlwm ^ 

for the purpose of seouring his oosts, and-haa not relied n 2 security 

jurisdiction. These, then, being the prinoipli uio2 

summary jurisdiotion, the ^estion arises wLtWf?- “a 

Wtoh can be easily asoertaiij on affidaWts-S r S' “us®-the facte of 

W5( we by giying ^oot 6o ^ doctrine? Or fe it alli^t 
■I'j: °®“P*l«a‘ecl wd disputed 
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to withdraw his suit on the terms of each party paying his own 
costs. Counsel for the plaintiff asked the Court to fix the scale on 
which the costs should be taxed. Counsel for the defendant con- 
sented to the application, and asked for an order directing the 
defendant to pay the attorney's costs of suit when taxed, and 
referred to Iswar Ghanira Dutt v.Iswar Chandra Ghose (9 B.L.E. 
App. 19). Mr. Belchambers, the Registrar of the Court, stated that 
that case had not been correctly reported, and that it was not the 
practice to make an order for payment of costs as between attorney 
and client, except in a regular suit against the client. Cunning- 
ham, J., asked the Registrar to furnish a note as to the practice. The 
Registrar has furnished the following note : The order asked for 
by Counsel for defendant was an order against his own client. 
The effect of such an order would be to place the client at a dis- 
advantage, for it would deprive him of the opportunity afforded 
him, when sued for costs, of raising questions of negligence, which 
are altogether excluded from the adjudication of the Taxing Master, 
and questions of set-off, which are beyond the functions of that 
officer to decide except under a special reference to him, and 
would render the client liable to immediate execution in respect of 
the amount allowed on taxation, although there might be a good 
defence to the whole or a part of the claim. This suggestion, of 
what would be the position of the client if proceeded against 
summarily, furnishes a sufficient reason for the practice which 
exists, and has always existed, of not directing the payment of 
costs as between attorney and client, except in a regular suit 

faofis where I should be in a diffiouUy in asoerfeaining them, or where I should be 
improperly prejudiomg the rights of third parties by making the order asked for ? As 
to the facts there is substantially no dispute, There is nothing oomplicated about the 
ease. It is simple and clear ; and the question is whether Messrs. Tyabji and Daya- 
hhai are now entitled to the relief they seek. If I cleoline to give them the relief, I 
merely relegate them to institute a regular suit, without in any way involving the 
examination of any fresh facts, or the consideration of any further rights. The only 
effect of this would be additional delay and costs to all parties without benefit to any. 
That being so, and this being a perfectly plain and perfectly simple case, and there 
being no complicated facts for me to enquire into,. I do not consider that I should be 
justified in declining to exercise a jurisdiction which is as beneficial as it is effective when 
exeroised with due caution and discretion*— unless indeed I should be unduly prejudlomg 
the rights of third parties. Therefore, on a consideration of all the affidavits, I think 
this is a simple case, and as the facts are undisputed, and the rights of the parties are 
quite clear—and no injustice would be done to third parties, by the order asked for, it 
seems to me that, having regard to the practice of this Court, I should be wrong in not 
exercising the very beneficial summary junsdictioa which is vested in this Court, 'In 
the matter of Costs due to Messrs, Tyabji S 7 Bom, L,B, 547 at pp, 560— 568» 
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agaiasl: the client. I am not aware of any instance in which this 
practice has been departed from. It was certainly not departed 
from in the case of Iswar Chandra Dutt v. Iswar Chandra Ghose 
(9 B.L.E. App. 19), although in that case the client compromised 
without the intervention or knowledge of his attorney, then refused 
to pay his attorney’s costs, and finally failed to appear upon the 
application made against him upon notice. The order, as drawn 
up in that case, directs the taxation of coats, but does not direct 
payment, thus leaving the attorney to his ordinary remedy by 
suit.” After perusing the above report the Judge said : — “ It is 
clear that, upon this statement of the practice, Mr. Mitter’s 
application cannot be granted.”i‘0) 

Kule 544 of the Bales of the Bombay High Court does not 
empower a Judge to make an order on an attorney’s application 
for taxation of his bill of costs for business not transacted in Court, 
unless such order be by consent, and the Court has not any 
inherent power on which the jurisdiction can be vested.l^h 

Rule 544 of the High Court Rules is not exhaustive. It gives 
a party chargeable with the bill power to apply to have his attor- 
ney’s bill taxed but it makes no corresponding provision enabling 
the attorney to apply to have his bill taxed without the consent of 
the party chargeable there with. '221 

Apart from the Rule the Court has inherent jurisdiction to 
make any order that seems to the Court reasonable and necessary 
in the interests of justice when one of its officers applies to the 
Court for an order for taxation of his costs due to him by his 
.client. (23) ,, 


(20) Shaih Domun v. Shaih Emaumt 7 0. 401. 

(21) Bai Dossihai v. Crawford, Brown d Co., 32 B. 428«9 Bom. L.R. 1014 ; see 
same case reported as In re Framjh 10 Bom. L.R. 76 (following Sayers v* Wahnd^ 
(1832) 1 Sim. & St. 97). 

(22) In re Framji Camnji Markar^ 9 Bom. L.S. I0t4«32 B, 428. 

(33) In re Framji, 9 Bom. L R. 1014-32 B 423. The Court, Devar, J., said in tha 
course of the judgment the other point my mind was not free from doubt and 1 
took time to oonsider the matter before passing my orders on the summons. Bale 544 
provides that th|pTaxing Master, besides taxing his hill of costs oii every side of the 
Court, ato„ ** abskli also tax all such attorneys^ bills of costs as he may be directed to 
tax by a Judge*s order on consent of the parties or on the application of any party 
chargeable with tha Mil. This rule gives a party chargeable with the bill power to apply 
to have his attorney's bill taxed but it rnnkas no corresponding provision enabling the 
attorney to apply to haye his bill laxed without the oonsent of the party chargeable 
Iberewlth, II the ruld mcbauaiiva 'll uulhil (a 
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Eule 188 of the High Court Eules provides that “ an Attorney, 
when he has taxed his bill of costs against his client, may obtain 
an order in Chambers for payment of the sum allowed on taxation, 
and such order may be executed under Chap. XIX of the Code of 

Civil Procedure.”t24) 


I oonld liardly conceive that the CoaEfc.. .when framing the rnl® mi providing a 
summary remedy in favour of a party would intend to deprive its own cffictrs of the 
benefit of that summary procedure and leave tbm to recover their olaims by a sulfc. 
I do not think the rule ia exhaustive, -^part from the rule the Court has. X think, 
inherent jurisdiotion to make any order that seems to the Court reasonable and 
neoessary in the interests of justice when one of its officers applies to the Court for an 
order for taxation of his costs due to him by his client. OUhe BngUeh practice on this 
subject and other matters relating to soUoitors ia mainly governed by the Solicitor’s 
Act, 1843 16 & 7 Viot., 0 . 73) and other later hgislative enactments. See Annual 
Practice^ 1907, p. 406 of Vol. XI. That these enactments are not exhaustive and have 
not taken away from the Court its mhereal jurisdiction in matters such as the one 
now before me appears clearly from the pconouncementa of the Ijord Chancellor, Lord 
Halsbury in the case of (Siom c0 Co* v, Johnson, (1890)16 App, Oas. 203, where he 
states as follows “ I think it is quite clear that the Solicitor's Act did not deprive 
the Court of the jurisdiction which they always possessed to do justice in the premises 
when dealing with one of their officers and they might therefore order that the costs 
should be taxed although not in terms of the Solicitor’s Act, . , The moment it 
was taken out of the region of the Solicitor’s Act and brought within the general 
jurisdiction of the Court then the Court could exercise its own jurisdiction in the way 
it might think fio.” In this matter Mr. Rauehordass* client admits that he is one 
of the parties chargeable with the bill and he has expressed bis willingness to be taken 
as making this application for the taxation of the applicant's bills if I came to the 
conclusion that Rule 644 precludes my making the order that is now applied for. I do 
not think this would help very much as his consent would only afi ot himstilf and 
could not bind the objeoiing parties. I think I have power to make the order asked 
for independently cf Rule 614 and I accordingly make the summons absolute and 
direct that the applicant’s bills mentioned in Mr. Tenant’s affidavit of the 26th of 
July 1907 bo lodged with the Taxing Master and that the Taxing Master do proceed 
to tax the same. In taxing these bills the Taxing Master is to have regard to the 
questions as to which of the respondents are responsible for which of the bills taxed 
by him or for how much under each particular bill, The Taxing Master will also 
lake into consideration whether any of the costs were unnecessarily or wantonly 
incurred and if so he will apportion such costs personally against the party or parties 
incurring the same. He will state in his allocatur what costs are payable out of the 
deceased’s or the trust estates and what costs are to be payable personally by the 
•respondents or any and which of them. The applicants are entitled to their oegts of 
ihis summons. It waa necessitated by disputes amongst the respondents inter $e* X 
•direc'fe'liiat the -applicant’s costs of this summons to be paid fa the, first instanps -fef 
the respondents* I reserve the question as to which of the respondents are liable to 
pay these costs as between themselv^ till after the bills are taxed. If the question 
Is 'Wt amicably’ arranged between themselves I, reserve Kberly .to any /of the respqiid- 
enls to apply to me in Chambers after the bills have been taxed in the manner I have 

indicakd aHove* Jm re fminii, '9 Bom. L'S,.adl4 (1016^1018) §2 
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Ifc was held in this case, that the heirs or representatives of 
the client are not included in the words of this rule, and’ the 
attorney’s claim cannot, under it, be enforced against them.'‘'S) 

(21?) Asmr Furslioiam v. Battonhai, 16 B. 152. The question has bfieo raised 
whather under fche rule above referred to. a summary order f-sr the payment of oosta can 
be made as against his personal rrpreaenta^iva, It appears from the judgment of 
Bayley, J., in Ahba Baji Ishmnl v. Abba Thara, 1 B. 253, that a rule — Ho. 140 of the 
Oommon Law Bales-— author zing the summi=iry eufor.iement cf attorneys* claims for 
their oosts without a regular suit, was fi st made by the lata Supreme Court as far 
back afd 1925, and tho leirned Julga ^.bore points out th^t the “novel practice” iot-ro- 
diieed under that rule “has never b8«n questioned down to the present time 
that is to s^iy, till 1876. In the case above referred to, that rule was enforced by 
Bayley, J,, and bis decision W'^s approved by the Cvourt of appeal. Sirice then new 
rules have b.'^etj made by iha Judges, and there is now substiiukd fol: that old rule the 
oup under whioh this applioatinn is made. The new rule runs as follows “Ho, 183. 
An Attorney when he has taxed his bill of costs against his client may obtain an order in 
Chambers for payment of che sum allowed on taxation, and such order may be executed 
under Chap. XiX of the Code of Civil Procedure.” How it is to be remarked that both 
in the old Common Law Rule Ho, 149, and the present Rule No. 183, it is only the 
client that is expressly referred to. There is noibing in the words of either rule 
expresply author-zing the enforcement of ihe atiornfys’ claim against any one olher 
than the client himself \ and the question is, whether on the true construction 
of the rule the heirs or other representatives of the client can be deemed to 
bt 2 included under the woids U'ed. It appears to mo that there are many con- 
siderations which ought to induce the Court not to construe the rule so widely,' 
In the first place, as pointed cut by B»yley, J , in the case above cited, tbe 
proceeding sanctioned by the rule is one of a sorctal character and one which 
did not ixist in Eiifland wbf-n ifc Wis originaliy iivroddcf.d btto. It enniers a 
special privilege on lorneys and s.dicitors, and althnugb the objeotiors pointed nut 
in the case ciied by Mr. Brown, < f Shaikh Dumun v. Shaik Emaum AUy^ 7 0. 401, 
are of no force under our prictice whereby it is open to the party ngainsfe wh( m the 
application is made to coma in and show oiuse against the issue of the order for pay. 
moafc, stiiUt is a well established principle that where a law creates a special privilege 
ifc is to be sferiotly coj'<sfrued ; are Maxwell on Statutes (2oci E3), pp. 866, 363, et. s€q, 
and cf. Bi Umhill v. Waima^ L R. 3 Q.B. 418. Again, ifc is to be noted that the later 
stages of this summary proceeding were at first treated as constituting a proceeding in 
contempt (see Abba Baji Ismail v. Abba Thara, 1 B. 253 (264), and in England the 
attorney could enforce payments of the amount of the allocatur by attachment among 
other remedies ; re Woodhouse, 2 G.B, 290. Ifc can hardly be said that the proceed- 
ing in contempt ia an appropriate remedy as against representatives of the client who 
themselves never entered into any undertaking at all to the attorney, Earther, it is 
remarkable that in England, where the summary remedy for payment of costs has now 
been adopted for many years, there appears to be no case in whioh ifc has been employed 
by lheOoi 2 »le"agalii«l the representatives ■ of. the client, I find no referenb© to the 
employment either At Law or in Equity of such a remedy against a client’s repreaenfca- 
tlvea, in ellhet Obtlery’a or Pulling^e Books on the Law of Attorneys ; and in Sston 
on'Lecrefes, to which -Idr, Brown referred* there is no form of order given suited to such 
a case* EormHo. SS| S/I* is timiW'to ^he. client only (p. 606), Form No. 2, S.-T, 
is for a case where the ciient’e representative moves in the matter (p. 624), Eorm Ho, 1 
(p, $28) is against the SoMoifeor^'repmsentativ?, ' Hor, again, fs it unworthy' ol reto’tt' 
lhal although*' as- altea'dir pointed out, thie.i^Ul^nr one irnhslahtially identic?, 106)0 
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An attorney, having a lien for costs against C on the title-deeds 
of property belonging to him, delivered them to another attorney M, 

itj force here since 1825, fche applioants have not been ab?e to adduce more than two 
instances in which any order such as the one now applied for has been made in this 
Court. With those two instances I sfaall presently desl. Bnt the paucity of actual 
instances both here and in England Is certainly a circumstarde entiiled to no little 
weight in the decision of the point now under consideration. Before proceeding to those 
instances, however, I may perhaps refer to a case, Jffftfsonv. Wafrington^ 7 M, and W* 
137 «« 8 Bowl, 880, which is not without an important bearing upon the-point before 
me. There’^the executrix of a deceased plaintifi obtained an order for the taxation of 
the bill of the plaiptiff’s attorney, Under Stat, 2, Geo. 2, e. 23, S. 23, less than one- 
sixth having been taken ofi on taxation (as to this compare Beton, p. 604, Form Ho. 1)# 
the attorney applied foe an order for payment of the costs of the taxation by the^exe- 
outriz and by her^husband in right of her. It was there argued for the executrix and 
her husband, that the executrix was not the client but only his representative* 
The Court decided against them ; but it is important to notice that it did so not on 
the ground that the representative of the client was the client within the meaning of ^ 
the Statute, but on the ground that the executrix having obtained an order for 
taxation, which only a party chargeable with the bill was entitled to obtain, could not, 
after taxation, be heard to say that she was not so chargeable* And Alderson, B., 
expressly said ‘.—“If it had been the testator who had made the application t6 tax, the 
executrix ought not to have bem held liable.” It seems to me to follow from those 
words of Baron Alderson, as well as from the fact that the general ground of a client’s 
representative being tbe client for this purpose was not there taken, that it was con- 
sidered alike by the Court and the counsel that that ground would not be tenable. In 
spite, however, of the considerations above discussed, I should have probably considered 
myself bound to follow the practice— if one had been established htre— -of making a 
summary order for payment of costs against tbe representative of a client, for, as said 
by Lord Esher in the vety recent case of Joiner v. Wetks^ L R, 2 Q.B D. (1893} 43, 

“ an inveterate practice amounts to a rule of law” (cf. Nenbai v. Eaim Musofi^ 4 B.H*. 
C.K- 0*C.J. 119 (123), per Westropp, 0,J.), And a question of tbe character of tbe 
present one— involving merely the form cf proceeding to be resorted ’‘to to enforce an 
existing right— is a question on which an inveterate practice should be specially treated 
as binding. But no such practice, “inveterate” or otherwise, appears to have pre- 
vailed in this matter. In one of tbe oases relied on as proving the existence of such 
a practice (suit No. 385 of 1886), an order such as is a^ked for here was, no doubt, 
made in Chambers, but it was made tx parte, and there is nothing to show that the 
point now raised was even considered by the learned Judge who made the order, or 
was in any way present to his mind ; and, therefore, ihe rule laid down by tbe Privy 
Council for itself, even as a Court of ultimate appeal, in rsgard to ex parte decisions, ig 
0 /oWlori applicable here, vist , that their Lordships are “at liberty to examine tbe 
reasons upon which an ex parte decision was arrived at, and if they should find them- 
aelvea forced to dissent from these reasons, to decide upon their own view of the law”* 
Bidsdale v. OUfton, L.R. 2 P.D. 308, approved in Tooth v, Power^ L.R, App. Gas! 
(1891) 292. In the other case, which was relied on by Mr Vicoaji as indicating the 
established practice of the Court, Jeanniesa Ladli Begam v. Navah Mir Aboul Eaml 
Suit Ho. 417 o! 1885 (not reported), the order referred to appears also to have been 
made ex parte, and is on other grounds of even less authority as the precedent in the 
present case than the one last considered. There apparently an order was in fact 
made, in the first place, against client, and the order relied upon by Mr, Viocaji was 
only an oidce under 248 of the Civil Procedure Code for enforcement as against tbe 
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who was acting for an intending purchaser, at the request of C, 
the second attorney undertaking to return them to the former 
attorney without claiming any lien on it. The former attorney , 

ceased to act for C and the property sold. Held that the former 
attorney was entitled to have re-delivery of the deeds, even 
independently of the express contract to return them.( 26 ) 

Litigants can compromise the suit without the acquiescence Attorney’s 
or even the knowledge of their attorneys, but no payment can 
made under the compromise to the prejudice of the attorney’s oomptomisa 
claim for costs, after notice of it has been given to the person bypartfeL'*^ 
whom the payment is made.*27> 

Where, however, the compromise decree is so satisfied,.although 
the party had notice of the attorney’s lien, the attorney can apply 
to the Court for an order to pay his costs and the Court has power 
to interfere snmmarilyJ^si 


nepcessEtativea of the client of the order for payment already made against the client 
himself. The order of enforcement in such a Case was almost a matter ofcouree^ but 
it has no bearing on the question before me. Whether the original order for payment 
made in that case was rightly made may, perhaps, admit of doubt, But that order 
too was made and was made against the client at a time when be was deadj 

a circumstance which would rather seem to indic^ite that it was probably made per 
incuridtn^ Upon the whole, it appears to me that the only two precedents which have 
been relied upon in support of tbe argument about the practice of the Court fail to 
afford a sufBcient basis for that argument* I must, therefore, act on the view I have 
expressed above about the true construction of Eu’e 183 ; and under the circumsfaroes 
which exist here, I cannot give any effect to the warrant in favour of Messrs. Mansukh- 
lal Damodar and Jamsetji, which appears to have been signed by Lalbai after the 
death of Assur Purshotam. The rej?uUis that tbe order applied for must be refused* 
But under all the oiroumstanoes, and especially having regard to the fact that in two 
oases such applications have been allowed* I think the parties must bear their own 
costs, respeotively—Per Telang* J. Assur Purshotam v, ButtonbM, 16 B. 162 at 
( 161 — 15 ^) 

(26) In the matter of J,N. Mackertkh 16 App. 15. 

{27) Kketter Kmto Milter v. Kally Pwsunno Ghose, 25 C. 887 » 2 U.W.N. 608 
(distinguishing Shaiith Domun v. Shaikh Mmaum Ally^ 7 0, 401 \ Mahomed Zuhorud- 
Semv. Mahomed Noorooddeent 21 0. 85 ; followed in SO B, 27«6 Bom. L.E. 879»#7 
Bom. B.E. 547 ; Dm. in 27 0. 269 (271)«4 O.W.N* 203). 

(28) Ehetter Krkto Muter v. Kally Prosunno Qhose^ 25 0* 887 « 2 O.W.N. 508 
(distinguishing Shaikh Domun v. Shaikh Emaum Allyt 7 0. 401 ] Mahomed Zohoorud* 
deen v. Mahomed Noorooddeen, 21 0. SS). The Court said **Tbi8 claim on the part of 
the applicant is based on the right commonly known as an attorney's lien on the fund 
recovered in suit. Whether that is the most appropriate mode of description it is 
unnecessary to disonss, for the nature of the riglft is free from doubt. It is a claim on 
the part of the att 0 rne/to»have secured to him his due reward out of the fruit of his 
labonii and for that purpose to call In aid the equitable interference of the Court. 
Bul irhUe intml.;lm".;i}onceded that the litigants thethealfes am 
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After the filing of the plaint, a suit, was compromised out of 
Court by the parties without the intervention or knowledge of the 


really maafers of feha suit, and that it is within their power to compromise it without 
the acquiescence or even the knowledge of their attorneys* The exercise of this right* 
however, is subject to important qualifioations. In the first place the compromise 
must have been made with the honest intention of ending the litigation, and 
not with any design to deprive the attorney of his costs ; and, secondly* no 
payment can be made under the compromise to the prejudice of the attorney’s claim 
after notice of it baa been given to the person by whom the payment is made. 
These principled appear to me to be the clear result of the authorities in England j 
and founded, as they are, on justice, equity and good conscience, I see no reason why 
they should not apply in this country. I^ow the applicant on this occasion claims 
that both conditions to which I have referred exist, though it is clear it would suflfioe 
for bis purpose, if he can establish either of them. The facts on which he relies as 
establishing his position by virtue of notice given ate set forth m that part of his 
affidavit which commences with para, 6. He says : “ I personally informed the defend- 
ant for whom I acted as attorney in a suit in this Honourable Court, beingsuitHo, 7T0 
of 1894, wherein Gooroo Prosunno Ghose was the plaintiff and the defendant herein 
was the defendant, of my said lien for costs, and at the time when X informed the 
defendants as aforesaid, Babu Prosunno ChunderBoy, a vakil of this Honourable Court, 
who was instructing me on the defendant’s behalf in the said suit, No. 770 of 1894, 
was present. That I have personally and repeatedly informed Babu Peari Mohun 
^ Ohatterji, Dawan or Manager of the defendant’s affairs, of my said lien,” The facts 
set forth in the paragraphs which X have just read are unoontradicted, and it is 
admitted on the part of the defendant that he had notice of the claim for a lien, so that 
the case would appear to come within the second of the qualifioations I have 
mentioned. It has, however, been urged by Mr. Woodroffe, who has argued the case 
very fully and ably for the defendant, that it is not open to me, to make the order asked 
for, and he has urged several objeotions. The prinoipal objection is one which 
goes' to the root of the whole matter, and I/will, therefore, deal with it first. 
He contends that the Court has no jurisdiction hrtvi manu to make such an 
order as is asked for, and in support of the objection he refers to the absence of any 
practice justifying subh a procedure as is sought to be used on this occasion. In addi- 
tion he has referred to two cases : one the case of Domun v, Emaum Ally, 7 0, 401; and 
the other the case of Mahommed Zahurudieen Mahommed NoorooddeeUt 21 G. 80,, 
The first of the two oases seems to have no application to the matter now under con- 
sideratioio^, It simply refers to the question whether, on summary application, an 
order could ba made directing a party to pay his attorney the coats of suit when taxed. 
It was held that such an order could not be made. That is a wholly different case 
from the present. In the same way the case of Makommed Zohuruddeen v* Maho- 
mmed Noorooddem, 21 G. 85, appears to me to throw no light on the point. The 
facts are shortly these : An attorney had by way of securing his costs taken a deposit 
of title-deeds, and made a summary application in a suit to which he was no party to 
have that equitable lien enforced. It was held he should, if he desired to enforce his 
equitable lien, eommenoe a suit of his own. I fail to see how a decision on those facts 
can in any way negative the applicant’s right to proceed in the manner he has selected. 
The present application appears to me to be based or( the principle that the Court has 
general jucisdiotion over its suitors* and I see no reason why that jurisdiction sboulff 
not be as fully vested in a Court here as it is in the English Courts, I therefore think 
it is open to the Court to deal with this particu^ question on a summary application 
framed as the present is* The other objections miaed ]^y Mt. Woqdroffe were isot ot 
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attorneys. The plaintiffs attorney applied to his client for payment 
of costs and on his refusal to pay, he applied to the Court that his 
bill should be taxed and that his client should thereupon pay it, 
and the Court granted the application. (29) 

A plaintiffs attorney is not entitled to have a compromise, 
bona fide entered into between the parties without his knowledge, 
set aside on the ground that he might thereby be deprived of costs. 
A clear case of fraud and collusion must be made out to entitle him 
to the interference of the Court. (30) 

Where the parties to a suit fraudulently and collusively com- 
promise a suit with a view to deprive the attorney of his costs, it is 
inconvenient for the Court to dispose of the issues by affidavits 
alone.iOi) 


so far-reMiling a oharaolet. He referred lo Pfice v. Ofoueh^ U89I) 60 D J.Q.B. ?67, 
as aullionty lor the proposition tbafc notice of lien mpst be of a more definifea 
obaraoter than the notice given in this case, I find nothing in the decision 
given In that case which calls for the conclusion that the notice given by the 
applicant in the presenfe case was insufioienfc, for there it was simply held, as a 
matter of fact that the notice was insufSoient, because it was not in any sense 
a notice of Hen, but merely of an expectation that provision would be made for costs. 
In the present case the attorney has given, in the clearest terms that could have been 
mei, notice that he did claim a Hen lor. his costs of the suit. Another point urged, by 
Hr, Woodroffe was this : Ho contended that inasmuch as part of the aggregate claim 
consists of costs paid to a prior attorney, no lien to that extent can be claimed, and in 
support of that proposition he referred to the case of Christian v. Field, (1842) 2 Hare 
VI*!, That case is not an authority for the broad proposition in support of which it 
was cited. Bs this however as it may, the state of facts on which the argument is 
based has no axistenoe hare, for I do not find that the unpaid balance of cpsta is in 
any way made up of the amount paid by Babu Mobini Mohun Ohatterji to Messrs, 
Gregory and lones. !I?hat amount was the earliest item in ,the account, and if 
Mr. Woodro|?e*s argument is correct, it Is .unsecured, and I certainly ;&honld,pirea|3.rpe 
that the payments already received were, under the circumstances, attributed in the 
fi,rst place to the discharge of that amount. I have now dealt with all the points raised 
except that as to the proper form of the order. I hold in this case that sufficient notice 
of Hen was given by the attorney, Babu ' Hohini Mohan Ohatterji, to the dele^ndaht 
before payment was made by him under the compromise, and I, therefore, come to the 
conclusion that Babu Hohini Mohun Ohatfcerji^s preseHt application is rightly con- 
' ^Tved'ii I may add* I think, it is ve^y desirable In this country, both in -^he^ interests 
of attorneys and in the interesse of litigants themselves that the Court should possess 
a power to interfere summarily,, as has been done in this case. I direct pay ment' of 
\lho,athouni of costs, Vilch" have been taxed, and subsequent costs when they 'have 
heed taxed, by ■ the pfainfeifi and the deleadanl, 'including t^e costa of this application. ^ 
" 'Mh§ikt Miilif V. Pfostl^nc Ghose,.l6 b. 887'i«2, 608, 

' V# Chdndm 9 App. 19. , ‘ 

' ilO) ^Vk- 'Matu^ime D&mm, 12 iliJ. ' " ' 

(81) a 269=^4 


1 
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The practice of the Ooart b not to interfere stnnmaril; between 
attorneys and their clients, as regards claims for ot^lg by the 

former. W 

The/ High Court of Bombay has a summary jorisdiotion over 
its suitors for the purpose of enforcing a solicitor’s lien for emits i 
and in enforcing it the Court must be guided by the principles of 
English Law.bs) 

Hence, a solicitor engaged by a party to a suit bae a right to 
come in and say that before any order is passed on the basis of a 
compromise arrived at privately between the parties efeet should 
bd giyeU to his lien. Whether the solicitor moves the Court by an 
application of his own or appears to oppose a motion of the party 
agbinst whom the lien for costs is alleged to arise, in either case he 
calls in aid the equitable interference of the Court under its sum- 
mary iurisdiction.<34) 

Where the compromise arrived at between the parties to a 
suit is collusive ’or fraudulent and made with a view to deprive a 
solicitor of hit costs, the Court will order the award of costs to the 
solicitor.{35) ' 

The plaintiff got a decree against the defendant. But before 
satisfaction, the amount of the decree was attached in the hands of 
the defendant by a third person having a decree against the plain- 
tiff. The plaintiff’s attorney applied for the payment of his costs 
of suit, by the defendant, out of the sum attached in the defendant’s 
hands and wherein the attorney claimed to have a lien. Held, that 
the attorney had a lien for his costs on the amount so attached, but 
that the only order that the Court could make was an order to the 
defendant not to pay the sum attached to any one without giving 
due notice to the attorney.iS®) 

Where an attorney had by way of securing his costs taken a 
deposit of title deeds, and made a summary application in a suit to 
which he was no party to have that equitable lien enforced on the 

Bamdoyal Serowjiev. Ramd^o, 27 0. 269«4 0,W N. 

Rnito UitUf V. Rally Piosunno Ghosi' 26 0. 887»2 OWN 608 and iollo^ 

» ' “■ »• "•w 

(30 Oullianjee Sangjibhoy v. Baghawjee Vijpal, 6 Bom. B.B. 879>i30 B. 37. 

(35) Ibid, . ' ' 

(36) HawqA Naeim of Bengal v, mernlatt Seal, 10 B. L, 8. *41, 
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amount in the hands of the Eeceiver of the Court to the credit of 
his client in the said suit, held^ that he should, if he desired to 
enforce the equitable lien, commence a suit of his own. It is not 
the practice of the Court to make an order for payment of costs 
between an attorney and his client except in a regular suit against 
the client. 

An attorney, having undertaken to act for a client is bound to Discharge of 
continue to act for him so long as the relationship between them of ohang7^ 
attorney and client subsists, and unless discharged by the client, it 
is his duty to proceed with the diligent prosecution of the business sides, 
or matter for which he has been retained. (BS) 

Having once undertaken the conduct of a case, an attorney is 
bound, whether the client is rich or poor, to prosecute the case with 
due diligence, and he cannot say that, unless a large sum is paid to 
him, he will not continue to conduct the case.CBB) 

Where a client himself discharges his attorney on record, the 
latter is entitled to hold the cause papers till his costs are paid, 
an undertaking given for their payment. But where the attorn% 
discharges himself expressly or by implication he has no such right ; 
he must give up the papers to the new attorney to whom the client 
proposes to go, only retaining his usual lien on such papers.W^^) 


iWl) Mahomed Zohoruddeen v. Mahomed Noorooddeen, 21 0, 85 (following 8Mik 
Doman v. Shaih Emarm Ally, 7 0. 401). See also on this point Bai Kesserbai v» 
Naranji Walji, 4 B. 353. 

(39) Basanta Kumar Mitier v. Kmum Kumar Mitter, 4 G.W.N. 767. On the 
subject-matter of this Chapter see also White on Solicitors, 1894 edition, p, 119 and 
Cordery on Solicitors, (3rd edition), p. 105. 

(39) Atul Ohunder Mooherjee v. Soshi Bhushan MulUck, 29 0. 63. 

(40) Aiul Ohunder Mooherjee v, Soshi Bhushan Mullick, 29 C- 63. {Beslop v. 

Metcalfe, (1837) 3 Myl. and Or. 183 : Bohins v. QoUingham, (1872) L.R. 13 Eq. 440 ; 
Wilson V* Emmett, (1854) 19 Beav. 233, relied upon)- Ameer AH, 3". said in the course 
of the judgment;— This is an application on the part of the plaintiff for change of 
attorney. The application is resisted by the attorney bn the record, on the ground 
that the order can be obtained only on the usual terms of paying the costs due to him, 
and that, so long as the a'itoraey to whom the plaintiff proposes to entrust the oonduofe 
of the case does not pay the costs due to the attorney on the record, or give an under- 
taking for such payment, he should not be oompeiled to make over the papers in the 
suit. The law relating to the question of an attorney's lien on papers held by him for 
his client is well settled. If the olWfe himself discharpjes the solicitor, the latter is 
entitled to hold the papers till hk ooata are paid or a satisfactory undertaking given 
that such costs would be paid. But where the attorney discharges himself expressly or 
by implication, he has no such right*, and he has to make over the papers to the 
atloruey* to 'whom the client proposes retaining his lien on such papers. As 

ss the yeat 1837 * the was , by the decision In Emlop 7. Metcalfe- 
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No attorney has a right to insist on the payment of past costs 

{18S7) Myl, md Oc* 183, Tbere tbe sameobjaoliioii'fts Is now umd was ptil fofwwd 
bilots tbs Lord Cbanoalbr, and Ihe iaoonveriienae mi barilsliip fo wbicli Iba attoroiy 
wonW be exposed il, aftet eimbarkmg in a cauao, lia was nol provided with inffloliiofe 
funds and tbe ease was ofianged fco ofebet bands, wet® polnfced oufe, Tbs Ijord Cbaneillof 
dealing with this argument and proceeding upon tbe judgment of Lord HlMon in tbe oasti 
of CokgravB v. ManUp, (1823) 1 Turn, and Buss. 400, held that, under tbeoirewmsljinow 
of that case, the solicitor was bound to make over tbe papers io tbe new solioilor^i, 
retaining bis usual lien on Ibe same. That eas^ has been followed in many oiber cases, 
I shall refer only to two. In Bobins v. Goldingham, (1872) L. B, 13 Eq. 440, the Vice* 
Chaoceilor, after referring to the case of iColegrave v. Manley, (1823) 1 Turn, and Russ, 
400) and (Beslop v. Metcalfe^ (1837) 8 Myl. and Or,' 183) made an order to the effect 
that the papers should be made over by the solicitor on the record to the new solicitors 
“ on their undertaking to receive and hold them without prejudice to any right of lien, 
and to return them undefaced in reasonable time,” The same course was taken in the 
case of Wilson v. Emmett, fl854) 19 Baav. 233, and the order was in similar terms. 
The Master of the Rolls there said I must follow Beslop v. Metcalfe^ (1837) S Myl. 
and Or. 183. Sir James Wigi,^m. in Griffiths v. Griffiths, (1854) 12L.J. Oh. 397, made a 
like order, on the ground of discharge. The same order must be made here as in 
Beslop V. Metcalfe, (1837) 3 Myl. and Or. 183, and the paper must be given up to the 
new solicitors.” It is unnecessary to refer to the case of Basanta Kumar Mitierv, 
K^um Kumar Milter (4 O.W*N. 767). I proceed now to deal with the facts of the 
present case. The plainti^ states in his petition that he has paid to the attorney on 
the record, Babu Romesh Gbunder Mitfeer; a considerable sum, of money and that he 
with the consent of the attorney took briefs to counsel to whom they were delivered 
some time ago. Thereafter the attorney called on the piaintiS to pay a large sum of 
money, which he was unable to do, but he on his side made an offer, which the attorney 
.refused, Thereupon Babu Romesh Ohundes Mitter did not attend Court to instruct 
counsel and practically refused to prosecute his case. The plaintiff’s statements con- 
tained in his affidavit are corroborated by the statements of counsel in Court* 
Mr. Sinha staited that he had seat for the attorney himself and spoken to Mm, and 
that the attorney had told him and his junior not to appear at the hearing of the case 
when called on, The case came on for hearing on the 3rd of December and on the 
statement of counsel, Babu Romesh Ghunder Mitter not being present, I sent for him 
to ascertain his reason for not prosecuting the plaintiff’s case. He appeared after 
some delay and stated to the Court, what has been alleged on his behalf, that a 
considerable sum was due to him and he was not in a position to prosecute the plaintiff's 
case, and he admitted in terms that he had not been properly instructed and that 
therefore had told counsel notlio appear, and that was why he did not attend himself. 
The attorney has filed an’ affidavit in which ha states that the plaintiff does not live in 
Calcutta, that he had taken thp briefs from him and delivered them to counsel of hiz 
own choice without consulting him, and that, if he was to make over the papers to the 
new attorney, be would not be in a position to recover his costs. It appears to me that 
when he took up the plaintiff’s case it was his duty to assure himself whether the 
plaintiff was a person of substance. In my opinion, having once undertaken the 
conduct of a case, an attorney is bound, whether the client is rich or poor, to proceed 
with due diligence in prosecuting the claim, The law has provided him with means 
for realising his costs from his client. He cannot, to use the language of the learned 
Judges, to whom I have referred, turn round and say that, unless a considerable sum 
is paid to him, he will not do what ha is bound to do ; to conduct and , prosecute Ms 
client’s case .with' diligence .and honesty. ■It;appears tome that the, attorney in this ' 
case discharged -Ijliiiselt'by telling the opti»selh5at to appearand by impd'ssihle ' 
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as a condition to the further , prosecution of his client^s 
cause. •'^0 

By declining to act further for a client until costs already 
incurred are paid, an attorney discharges himself and the client is 
entitled to a change from him without prepayment of his costsJ^^l 
It is doubtful whether an attorney still has a lien on the papers 
and documents in his hands, after he has discharged himself as 
aforesaid 

for the plaiufcif! to proceed w:tb too action. I wiU make the order on the same tarma 
as the ?jce>ChimceHor in the case of Robins v. GoldingJiam^ (1872) L.R. 13 Eq. ii0> 
I order the change of atfeoroey. Babu Komesh Obunder Milter is directed to make over 
tha papers to Baboo Eadhika Bali Mookerjea on the latter’s undertaking to rocflive and 
hold them without aoy prejudice to any lien possessed by Baku Eoniosh Chunder 
Mitter, and to relurn them undefaeed within a fortnight from the conclusion of tha 
suit. If tha attorney (Babu Eomesh Chunder Mitter) seeks for inspection of those 
papers, I will allow the same, Mr. Bell ; — I ask for an order for costs of this applioa- 
tion as against Babu Eomeali Chundec personally on the ground that he has been wrong 
throughout: Robins v. Goldingha?n, (1872) L,B. 13 Bq. 440. The Oour£:-^Iu my 
opinion Babu Romesb Ghunder Mitter has been clearly wrong and I will make the 
same order as in that case and make him pay the costs of this application. I certify 
for oounael. dlul Chundev Mooktrjee v. 8cshi Bhushan MulUck^ 29 C. 63 at pp, 66«68, 

(41) Basanta Kumar Mitter v. Kusum Kumar Mitter, 4 C.W.N. 767. 

. ',■■(42)' Ib%d> 

(43) Basanta Kumar Mitter v. Kusum Kumar Mitter , i O.W.H. 767. Sale, 
paid in the oour?e of the Judgment I do not think there can be any reasonable doubt 
as to what the order in this application ought to foe, The applioaofes are two persons 
who have been committed to jail for contempt of Court on the application of a Receiver 
appointed by this Court. Three persons appeared through one attorney to show cause 
why they shnuid not be committed and the applicants are two of those persons. It 
appears that the applicants are now desirous of purging their contempt and obtaining 
their release, and the Receiver has consented to the application on certain terms. The 
applicants then applied to their former attorney and asked him to make tha applica- 
tion, He declined to do so at first, alleging that he could only act for all three. 
Subsequently he agreed to make the application if the applicants would pay ‘all costs 
already incurred by them, but he declined co act unless those costs were paid, and he 
objected to their going to any other attorney to act for them without his costs being 
first paid, Tha result of this is that the attorney insists on these men remaining in 
jail, till his costa are paid. How obviously this is an extremely unfair and dangerous 
power to put into the bands of an attorney, and the present casf aptly illustrates thb 
dangeroua.oonsrquenoes that may arise' if the proposition relied on is correct that an 
afetoroey may, at any time, say to a client, '** I refuse' to aoflorther for' you unless you 
pay me all costs already incurred, arid I object, at the same time, to your going to any 
other attorney.^* I should be very sorry if that were a correct proposition, but id my 
opini^m it is not. The rule is that an attorney having undertaken to act for a 
client, is bound to continue to act fpr hirU so long as the relationship between' 
them, of attorney and client subsists, If the client discharges him then he has a 
lien on his olieat^s papers Iqr his cosl 0 »’^and;h^\ 'may -.objeofe to a change of attorne|'* 
except upon the tertos of "the ^payment, y, hie, costs, but falling a discharge by his 
clieni it is his duly, once he'has uj&dfiitakeh'to^shi for a client, to proceed , with the 
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An attorney having discharged' his client cannot change 
sidesJ^^J ' . 

On a change of attorneys, 'dnring the pendency of a suit, with 
the consent of the first attorney, the first attorney has a lien on the 
costs recovered by the second attorney, with notice of his claim 
and is entitled to recover them from the second attorney, if he has 
parted with the amonntj^S) r 

Where there was a written agreement between the defendant 
and his attorney, whereby the latter agreed to conduct a suit by 
accepting a certain sum for his personal services, (and not in 
respect of costs out of pocket and counsel’s fees) and in the event 
of the client being successful to refund the amount received and to 
recover full costs from the plaintiff, held^ on the client insisting on 
a change of attorneys, he could do so, on the attorney being paid 
his taxed costs, 

diligent; prosecution of the business or matter for which he has been retained. It is 
said that the rule, if applied strictly, would* operate as a hardship on attorneys* inas- * 
much as it would hold out an encouragement to dishonest clients not to pay what is 
due to their attorneys. The answer is that attorneys can always protect themselves, 
in oases where they doubt the credit or honesty of their clients, by insisting on a suffi- 
cient advance being made at the outset to cover probable costs. Moreover, it is the rule 
of this Court to decline to sanction a change of attorney where the former attorney has 
not discharged himself so long as his costs remain unpaid. I think the authori- 
ties cited show that no attorney has a right to insist on the payment of past coats as 
a condition to the further prosecution of his client’s cause. By so doing he discharges 
himself. I think the cases cited support this view, and the practice of Ibis Court has 
certainly been in accordance therewith, and I should be sorry to see it altered. The 
present application is oaly for change of attorney. No question at present arises as 
to any papers or documents that may be in the hands of the attorney at present on the 
rsoord, and I say nothing as to the claim of lien if such there be, but I am of opinion 
that In this matter the attorney on the record has discharged himself, assuming that 
his retainer was not discharged when the order of committal was made ; therefore the 
order for change must be made as prayed, Mr, Sinha : —I ask for costs of this appli- 
cation and for a certificate. The Court Yes. Mr, Garth submits the costs of 
this application should be allowed to be set ofi against the costs due to the attorney. 
Mr. Sinha : — We deny th^tf' there are any costs due. The Court i-^If there be any 
costs due by the clients 'fo thd attorney, he would be entitled to set them ofi. 
Bdsanta Kumar Mitier v, Mtsum Kumar Miiter, 4 C.W.N. 767 at pp. 768, V69. 
On the subject-matter of this Chapter, see also White on Solicitors, 1894 edition, p. 119 
and Cordery on Solicitors, ,(Srd edition), p, 106. 

(44) Bamlal Agarwalkhv, Moonia Bibee, 6 C. 79 ffollowlng Earl OholmondeU^ 

V, Lord Clinton, 19 Yes. 261) and referred to in All Muhammad v. Bha^, Lai 
Muhhtar, 2 PX.R. 1904, Ori.*46 P.Ij.B, 1904; Bai Durgapershad v. Mt, Bdiyan 
Bl, B 86* ; 

(46) Orr V. Norendra Nath Sen, 19 Qi B6B, 

146) Ghaseee Jemadar v. Nassiruddm Misiry, 26 0.’769. Stanley, J, said in the 
course of the judgment In this- case there wae an agreement in writing between 
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When an attorney refuses to proceed with a suiii because the 
client does not put him in funds, even in respect of fees payable to 
counsel, the attorney discharges himself 

The contract of the attorney being an entire contract to carry 
on the litigation to its termination subject to his being paid, the 
fact that the client expressly promised to put the attorney in funds 
but failed to do so does not operate as a discharge by the client. 

It makes no difference whether the promise t3 put the attorney 
in funds is made prior to or during the suitJ^^) 

An executor desiring to change an attorney who had been 
employed by the testator and continued in such employment by 
him, must pay not only the costs incurred since such employment 
by him but the past costs incurred in the lifetime of the testator.(50) 


the defendant and his attorney, whereby the attorney agreed to accept Bs, 150 lot his 
personal services in addition to costs out-of-pocket and Counsel’s fees, but in the event 
of the client being successful the attorney was to refund the Ea. 150, and in that event 
to recover full costs from the plaintifi. Some misunderstanding appears to have arisen 
between the defendant and his attorney, and the defendant in consequence desires to 
change his attorney, and thereby preclude him from carrying on the case to a termina- 
tion with the chance of success and profit therefrom to the attorney. It is said by 
Mr, Bonnaud that the attorney agreed to conduct the cage for Bs. 160, and has been 
paid that sum, and he is not entitled to have his costs taxed in the usual way, I am 
of opinion that on the terms of the agreement the attorney is entitled, upon his ceasing 
at the instance of the defendant to act as attorney for him, to have his costs taxed in 
the usual way, The special agreement has been rescinded by the client by his 
insisting upon a change of attorneys ; he cannot therefore base any claim upon a 
contract to which he himself has not adhered. Mr. Bonnaud’s client must pay the 
costs of this application, and I certify for counsel. Application for change of attorney 
without payment of costs is refused, 26 C. 769 at pp. 771, 772. 

a*!} Mohespore Coal Co, v. Jotmdra ^ath Gupta^ 17 G.W.N. 278 (following 
Bohim V. Goldinghamt L. B. 13 Eq, 440—20 W.E. 277 ; Basanta KumarsMUter v, 
Kmum Kumar Mitter, 4 C.W.N. 767, and Atool Chandra Mukerjee v. Shoshee Bhusan 
Mukerfm, 6 C.W.N* 2i5)* ' 

(48) Mohe&pore Coal Co, v. Jotindra Nath Gupta^ 17 C.W.N, 276, citing Bluok y. 

hmnng 4 On., 35 W.B. 232 (1887). _ ■ , - 

(49) Mohespore Coal Oo, v, Jotindra Nath Gupta, 17 C.W.Nr 278, 

, ' iii ^ ' 

|60) Girindra Caomar Butt v. Amulya Charan Ghd&e, 6 u.W.N, 306. Sale, J., 
said in the course of the judgment The question in this application is whether one 
of the executors can be permitted to change the attoriiey employed by both the 
executors for the purpose of continuing an, action instituted by the testator without 
payment of all coste af ready incurred in that suit by the attorney. The question arises 
owing to disputes between the two executors as to the course to be adopted in the 
conduct of the suit. They are defendants. If they had been plaintifis it is quite clear 
they would not have been permitted to employ difierent attorneys, The Court ought 
not however to prevent them from employing different attorneys unless it is quite clear 
* they should be prevented from Joing-io*; /It app^rs from a passage cited from pordery 
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Taxation of fpiie costs of all parties to a suit m respect of a propct' schenie 

coats m trust . , „ i 

and charity for the management of a certain charitable endowment, were 

oases. ordered by the Court to be paid out of the Trust funds. The 

solicitors of the trustees of the Funds furnished the latter with 
certain bills of costs due to them in respect of the preparation of 
the scheme and other matters connected with the carrying out of 
the decree of the Court. Objection was taken by one of the 
trustees to the amount mentioned in the bill as exorbitant, while 
the two other trustees (there being only three trustees) m inuted 
that the amount ‘'should be paid off,” In spite of the protest by 
the former, ther latter paid the bill without taxation. The dissent* 
ing trustee obtained a summons calling upon the other two trustees 
and the solicitors to show cause why the bill should not be taxed 
and why they should not re-pay any sum which had been overpaid. 
The solicitors contended that the Court had no jurisdiction to order 
costs to be taxed after payment, on the ground that such jurisdic- 
tion is in England given by statute and there is no like statute 
applicable to India. Held, (1) that the dissenting trustee was 
entitled to have the bill taxed even though it had been paid, and 
(2) that, upon a proper case being made out, the Court has jurisdic- 
tion to call a solicitor to account in respect of the amount of his bill 
after it has been paid. Although Acts (similar to those in force in 
England) regulating the admission, duties and liabilities of attorneys 
are not in force in India, there is no reason why t}|ie High Court 
should not exercise a jurisdiction of this kind over its officers 

on Solioitora that the common law in England implied a oootraotual liability on 
executors not only for future but also for past cdstf, the contract of employment in a 
suit being regarded as an entire contract for the conduct o! the suit until its termination. 
There being this continuance of employment, it seems reasonable that there should be 
an implication of liability of executors for past coats incurred in the lifetime 
of the testator, I think this is a reasonable doctrine. The case of Shamrav 
Pandurang v. Trustees of Bhagvandas, 5 B.H.O* 163, shows that there is no 
such implication where the trustee of an insolvent carries on a suit previously instituted 
by the insolvent, but I think there is a distinction between the case of a truetee of an 
insolvent and the executors of a deceased plaintifi or defendant. The trustee of an 
insolyeot is not the representative of an insolvent in the same sense as the executors 
of a deceased person are his representatives and from that point of view the continu- 
ance of an action by the ttustee of an insolvent not being for the benefit of the 
insolvent himself can hardly be said to imply a continuance of employment of the 
insolvent’s attorneys. I think therefore that ,fch 0 case has not the same bearing as the 
/ passage from Gordery which I have quoted. That being so, I think I must refuse the 
present application with costs. Certified lor counsel. Mr, Miiira i—We are entitled 
to a change on payment of the costs of the suit. We are prepared to do that. The 
OomU~-l will make the order on payment of all costs including the costs of thifi' 
application. Girindra Cooimr Duti 7»^imlyg, 0haran Ghose, 6 O.W.N. 806 (307, 308), 
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according to equity and good conscience guided by the general 
principles obtaining in Bngland.'si) 


(51) J^jihhoy Muncharji Jijtbhoy v, Byramji Jijihhoyf 18 B. 189. The following 
obaervatiioMf. of B-iarliog, may also ba looted : — “Now ife was argued that the Court 
has no jorfscllction to csrJfjr costa to be taxed after payment, on the gtoiind that such 
juriHdiotion is in England given by Statute, and that there is no Statute applicable here. 
It is true that various Acts have beau passed in England regulating the admission, 
duties and liabilities of attorneys there, and that by them the Courts in England hale 
to be guided iu their decisions ; it seems also that the hrab Act so pas.=ied was in 17*29. 
Oonsoqucnbly none of these Acta are in force in this country. What the practice was 
before 17*29, I am unable to say, and I know of no treatise from which the information 
could be obtained. It is also true that there are no such Acts in India, and the only 
rules we have are rules of the High Court regulating the admission of attorneys and 


their right to recover their costs in a summary manner, but that to my mind is no 
reason why the Court should not exercise a jurisdiction of this kind over its ofldoera 
Recording to equity and good conscience guided by the general principles laid down by 
English cases. Ooaaoquently, x am of opinion that, upon a proper case being made 
out, the Court can In a proper manner call a solicitor to account in respect of the 
amount of bis bill oven after it has been paid. It was then argued that, if the Court 
has such a pnwar, it will not exercise it summarily, but only on a proper suit being 
filed ; that may have been the case in former years, but in the latest case reported, 
where an alleged agreement between the attorney and the client was in question— Iw, 
Frape IL.B, 1893, 2 Ch, *295)— Lindley, li.J., says: “Upon this appeal it was argued 
that if there is reason to suppose the agreement is unfair or unreasonable, yet you 
cannot impeach it on such a summons as this, but that some kind of formal prooeed- 
ing— which, T suppose, according to the present praotioe, would bean action to set 
it anide— miLst bo insticutedt The language of the Act seems rather to favour 
that view. But when yo*a consider it carefully, it appears to me there is really 
nothing in the argument; because so long as the solicitor has a proper oppor- 
tunity of reaifiting taxation, it cannot matter whether the applioafciou to tax 
is by writ, or by a special petition to tax, or a summons to tax, as in this 
case. The client may say “ I want an order to tax, notwithstanding the agreement,” 
The agreement can be no answer lo^that, if he can show reasons why there ought to 
be a reference to the Taxing Master to enquire into that ageeemanfe.” That was, in 
my opinion, a much stronger case for not going into the matter on a summons in 
Chamheo than the present one, and I shall follow the spirit of that ruling and hold 
thai fehc^ present matter can ha enquired into under- the pseseut summons* Has, then,' ' 
a case been made out for referring these bills to the Taxing Master ? The old rule ' 
that you must show either gross fraud or pressure or overcharge, does not obtain as 
an absolute rule. A deolsion in the Court of appeal In re Boycott (29 Oh. B, $71)' 
inllmatealhat it Is not an absolute rule;” per Kay, L J.., Inre Pmpe, Of ooutee'-' 
under ordinary circumstances I ahouM^ not think of making an order to tax a bill, /'if it 
had b^en paid by a client who was suiiuris, and dealiug'itllth his own money,’ alter hp'. 
had had an opporlunity of examinipg , It, and especially^ after he had discussed the ' 

, matter with his solicitor and obtained frqiih’him’a reduction in the amount. ’ But that ■ 
is upt th® case in the 'present instauci': ' Messrs'. - Asdesir, Hormasji and Biasha were 
solibfIOJiS'for iruatees,"" and they knew’ lh»t 'thn'Bouri had ordered that' certain ooste 
taxed is belwsen altotney iud client . Wite.'lqr;he , paid out of the Trusty funds, add '* 
they must have known the accqunte ware , ' cajled in question, mo" 

proof of Ihe coerwinefs of thr wt^uld be accepted ®xoepi_lh6 

dhimroi Ihe $«lng Miateift' ;Jfiise^uaufeif3 'was their duty to have so advised 
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Certain items 
allowed or 
not in 
taxation* 


In a suit to set aside a settlement, two aecoiintaGlH ware 
employed at the plaintiff’s instance, and not by order of Court, to 
examine the settlor’s books and gii?6 evidence. Hihl , that the 
investigation being most useful. to the Court, and adapted to thia 
ends of justice, 'the taxing master was right in allowing their 

expenses.(S2) 

In a suit to obtain, probate of a will, the defence that the 
will was a forgery. The defendant’s solicitor failing to obtain an 
expert in handwriting made a special study of the subject occupying 
128 hours, and arrived at the conclusion that the will was not 


genuine. He then, notwithstanding counseFB opinion to the con- 
trary, got the suit decided his client’s favour. In his bill of 
costs, the defendant’s solicitor claimed his extra fees for the special 
work ; but the taxing master disallowed the claim : IleM^ in review 
of taxation, that the solicitor was entitled to a special remuneration 
for his work in qualifying himself as an expert in handwritingd^^l 

Where a suit is not decided on the merits after contest bill is 
withdrawn, the Court acts rightly in awarding the defendant only 
half his pleaders’ fee as costsJ^^) 

their clients, and it was their duty ‘also to have had their bills taxed before they 
demanded payment of the balance. The fact that none of these things WM 
done seems to me to be a very sufficient reason why the amount of the bills should 
be inquired into. It was further argued that as two out of three trustees agreed to 
pay the bills without taxation, their action binds tbs third, and that he, consequently, 
cannot now ask to have the bills taxed. I do not think so, especially as the Funds 
were Trust funds and could only be dealt with in carrying out the trust or under an 
order of this Court. It is quite clear that on the 12th June, 1898, the present appli- 
cant, whatever might have happened before, expressed his opinion that the costs ought 
to be taxed. In spite of this, the other two trustees on the 2ist June, without obtain- 
ing the consent of their co-trustee or giving him any notice, paid the costs without 
taxation. On the 13th July, the applicant asked for an explanation Irom 
Messrs. Ardesir, Hormaaji and Dinsha and again on the 7th August, but to neither of 
these letters did beget any reply, though as one of their clients, I think, he was by 
courtesy entitled to some explanation. Was he, then, to let the matter drop and run 
the risk at some future time of being called to an account for this payment at a time 
possibly when his means of proving it was proper payment even on taxation might be 
absent ? In my opinion, ha was not bound to do so, but was entitled to bring the 
matter before the Court and prevent himself being hereafter harassed by a suit. I, 
therefore, hold that these bills of costs must be taxed. Per Starling, J., in J. Mumkarp 
Jijihhoy v. Byramji Jijihhoy, 18 B. 189 U93—196). In another case as to the practice of 
taxation in charity cases, see Advocaie^ General of Bombay v. Moulvi Abdul Kadm 
JUakur^ 20 B, 301, 

|52) MMnaif V, 4;., 

(63) BaUbai v» Sunderjh 9 Bom/‘^.!i|S;, 819, ,^81 B. 430. 

(S4) Kumoar Mahomed Eeaimed 0 Khan v. Bi6i Ahmadi Begam, 5 Ind, Oaa. 121. 
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Where a persoa being a trustee, chooses to employ a solicitor 
for the purpose of conducting the affairs of the trust, which, of 
course, tha solicitor is well aware of, there is a distinction between 
his employing that same solicitor for exactly similar purposes with 
regard to which he is not a trustee. SW 

-Where certain acts are asked to be done by the solicitor which 
are not strictly required for the purposes of j the administration of 
tha trust, the charges therefor are not to be put into the bill of 
costs which will have to be paid out of the trust estate ; but the 
trustee will have to bear them personally.is®) 

It is for the Taxing Master to determine in each case, whether 
it is proper or necessary or fit for the administration of the trust 
that certain things should be done. And the question of quantum 
and qmt'm is one in which the opinion of the Taxing Master as 
to how much of the trustee’s bill ought to be charged against the 
cestui qui tnistent ought to be accepted.(57) 

As a general i-ule, costs should follow the result. Where a 
debt had been long due, the claim being one for foreclosure of a 
large sum, and the defendant contested part of the claim, the 
plaintiff was justified in employing a pleader and should not be 
deprived of his costs, which had been awarded by the first Court. 
It was not necessary for the plaintiff to have waited for the result 
of some proposal for the liquidation of the debt.*68) 

Full costs cannot be allowed where the parties are only enti- 
tled to costs in proportion to the value of their separate interests in 
the sait.l®^! 

The general rule is that if a plaintiff recovers a less amount 
than he claimed in the plaint, his costs should be apportioned 
according to the amount recovered and not to the sum claimed.iso) 
Costs (in respect of pleader’s fees) must be awarded to a 
defendant according to the rules. The plaintiff cannot take any 
advantage of any private arrangement between the defendant and 

his vakil. W) ^ 

(6§) Adnomte-Bm&ral of Bombay v* Moulvi Abdul Kadur Jkakur^ 20 B» 301, 

(06} - ..... 

m)Mi. ’ ' '■ • 

MU UmaBm v* kallu % 185, 

(69) Lmhman Chmder ^eer Gossain v. Bam Joy Mmoomdar, '7 W.B. 159. 

(60) Ffliw Pillal 17 293 » 4 M.Ii.l, 140,' ■ 

(61) Xlmartamth Jah Baghunaih Pmhad Boy^ 6 W.B.Mis* 36* ' 

ill. ' . 


882 


•LAW OF costs m BimSH INIMA [Ohap. XVtt 


At the hearing of a rule obtaineil, in an insolvency proceeding, 
against a purchaser of property of an insolvent, to show cause why 
his purchase should not be set aside, and alleging improper conduct 
on his part, the purchaser was represented by two Counsel ; on 
“taxation oi the costs of the purchaser, the Court, holding that the 
objection of the other parties was ill-founded allowed the costs of 
two Counsel.(62) 

A decree in favour of the plaintifif recorded the costs of the 
several defendants separately each being credited with full pleader’s 
fee. This decree was reversed on appeal preferred by all the 
defendants jointly.. The appellate decree ordered the plaintiff to 
pay the defendants the costs of the appeal, the details and amount 
of which were given, and the coats incurred by them in the lower 
Court. Held, that the defendants were entitled to the separate 
costs as entered in the decree of the first Court. (S8) 

In an originating summons, parties are entitled to instruct 
counsel : and without any certificate the costs of one counsel must 
be allowed on taxation. 16^) 

Master should allow coausel’s fees on taxation where plaints 
in short cases are drawn by counsel, if he is of opinion that it was 
not unreasonable to submit them to the counsel to be drafted or 

. settled.(65) 




(62) In the matter oi Beer Nursing Dutt, 0, 891, 

(63) Baghunandan Lalv, Rajendra Prosad Narain Singh, llO.Ii.J. 207 «• 14 0. 
W.N. 556=6 Ind. Cas. 312. 

(64) Faima BiU v. Sheikh Bussain, 9 Bom, I(,B. 1071, 

(65) Gttnnaji y. Uakanji, 10 Bom, L.E, 969, 
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Apportionment of costs, Costs apportioned as between different estates, 238, 

Oosts— Apportionment and set ofi. 248. 

Costs, apportionment of, as between oo-defendants. 838. 

Oosts, apportionment of, in account suits. 292. 

Oosts, apportionment ol, in case of claim and counter claim. 240. 

Costs, apportionment of, in cases where there are distinct issues. 286, 

Costs, apportionment of, in pauper suit# 242. 

Costs incurred before tender and after tender— Apportionment of. 830, 

Oosts in proportion— Practice of Pnvy Council. 242, 

Oosts ol a particular issue separable from costs of suit. 237. ' 

Power of arbitrator as to. 872. 

Apportkmimnt of 4amag$St Costa of inquiry befom- Begisirar# ; 471. 

0 / reni, Oc^ts keuwed in. 879#;;;^ - ■ 

Costs .ol, 208* ' 




ArhUratio% AWAW* 

Piovision as to eosts in refetenoe to* S6S* 

' : Snooessltil pasty Eof using to submit to. 90* 

4r6ilra^iof^ Provisions o! Ibe English, ^ 1889 * segariiug csGflts#: 3if* 

Provisions of tbe Indian, relating to costs, 366. 
u^or, AppoEtiojament of costs— Power of, as to. '872. 

:':dosts—But^ of, to deal with, when ha is empowered to deal with the same* lit. 

Costs incurred in filing award in Court — Power of, to deal with, 372. 

Costs not dealt with by arbitrator — Power of Court to refer lack matter to* 371. 

Costs of each party to be borne by himself— Powers' of, so to dlwot— Practice. BI2, 

Costs, scale of— Power of, to fix. 372. 

General rule as to power of, as to award of costs* 365. 

■ ^Remun0ratron 375. 

ArrBBt before judgment, Security in case of— Where defendant may be called upon to fuminh 
security for appearance. 8M. 

*dssaiili£, Suit for damages for— Criminal prosecution— Costs. 430, 

Assignment of decree, Assignee of decree pending appeal— Liability of, for coats. 118. 

Costs realised by assignee— Decree reversed in appeal— Suit to recover co-ats from 
assignee. 674, 

Atiachment, Costs of, of property of absconding ofiender. 397. 

Suit for costs incurred in unsuccessfully objecting to attachment of property whio, was 
wrongful, 760. 

Attachment, before judgment, Security in case of. 815. 

Aiiorney, Appointment of— Costs of. 512, 

Attorney’s lien for costs, enforcement of, 880. 

Attorney’s Hen, how affected by compromise of suit by parties, 869* 

Costs of. 512. 

Discharge of attorney— Change of attorney— Change of sides. 873. 

Executor, change of, by— Costs, liability of executor to pay. 331, 

Liability of, for costs. 129, 

and Practice— Lien for costs— Taxation, 858— 86i* 

Suit for costs between. 770, 

Taxation of costs. 855—882. 

A ttQrney'‘ General, Attorney-General’s costs— Crown Suits Act, 414—416. 

Costs of Advocate- General in India and of, in England. 416, 

.AtGurd, See Abbitramon. 

Costs, amount of, to be stated in. 371. 

Costs incurred in filing, in Court— Power of arbitrator to deal with. 372. 

Costs, unauthorised provision as to, in, efiect of, 374. 

Suit for costa of. 378. 

B 

Bankruptcy, Insolvency proceedings— Costs of. 586—545, 

Benefkiary, Costs of. 352, 

Bill of costs, Particulars to be set out in. 856, 

Service of notice of appointment on opposite party or pleader— Taxation of Bill iai 
costs of pleader taxing Bill. 856, 

—to be lodged within 3 months of decree or order and appomlmeafe obtained. 886, 
Breach of injunction, Costs in case of, 582. 

Breach of trust, Costs, 328, 

|| c- • '' 

Calculation of costs, Costs allowed in proportion to amoonts deoreed and disallowed— Caioala- 

Cancellation of document, Set off of costs in suitsior possession and, 218. 
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Came of miw% Misjolnaeu of parties and— Costs, in oase o!. ' SBS— 588. . • ^ 

Cawfor, Costs of, 3S2, 

Cestui qm trust, Trustee and, costs of. ,223.;- 

Cfistois trust, Costs of fumIsMng accoimts' and mformation to. . 292. 

Champerty and maintenance, Bemom setting Court In, . motion- ,,foi: improper purpose— ^ 

: liiabillty, of, for costs. -■ 110. 

Charge, in favour of plalntifi’s ■solioitor on property recovered in debenture-laoldes'S action, 

m 

C/wi% cases, Tasiafcion o! costs in trust and. 818, 

Chmitmi Tender by— ‘Waiver of objeotion, 212,- .■ , 

Chiefs, Princes and— Costs for 'or against,. ,518/ ■ 

Children, InfantE— Suits and. prooeedinga by .and against— -Costs. 'of.', #95—515.', 

Ciml Procedure Code, Costs of adjournment — Power' of Court to -grant time aiad'„:adjoura,„ 
iiearing— Pro visions,, of the Code ,' of Civil Procedure— Provisions of .the Co,de ,of''. 
Criminal Prooedure. , 856., 

Course to be followed by minor plaintiff or appiloant on, attaining majority— Provision 
of. 507. : 

Provisions of„tlia,, as to oos.ts in ease of'witbdr'awa! of suit— -GosteV ' 720,. '721. 

, - , Provisions of the Code of Civil Procedure as to mterpleader salts and coats, therein, 5S6. - 
Provisions of the Codec! Civil Procedure as to pauper suits and costs tfaerain. 636— 6il« 
Provisions of the Code of Civil Procedure as to set off of costs, 256. 

Provisio.ns of the Coda of Civil Procedure— Previous case-law on appeal as to costs. ■ 7934 ' . 
Provisions of the Code of Civil Prooedure regarding mortgage suits and costs therein. 
886-591. 

Provisions of the Code of Civil Procedure regarding power of Courts to award oostsi 82 ® 
Provisions of the Code of Civil Prooedure regarding the abatement of suits— Costs, 28i 
-287. 

Provisions of the Code of Givi! Prooedure regarding the issue of commission and the 
costs thereof. 381,*= 882. 

Provisions o! the Code of Civil Procedure relating to security for costs— Security lot 
costs when may be required from plaintiff, 807, 

Eeiund of costs— Provisions of the Code of Civil Procedure as to. 670, 

Suits by or against infants— Provisions of the Code of Civil Procedure. 595. 

Ciml suit. Suit for damages for bringing a suit or intervening in execution proceedings, 531. 
Claim proceedings, Suit for costs incurred' in, in execution department. 752. 

Co»conir actors, Contribution for coals among. 783. 

,.CIo.shacers. ^781, 

Co-defendants, Sea DEFENDANTS. 

Costs, apportionment of, as between, 238, 

Costs of, 165, 

Costs of, made reipondent by defendant, 168, 

—having separata defences and also being tort-feasors— Contribution. 786. 

Judgment obtained in different ways, 228. 
liability of, lor costs, 113. ' ' 

Payment into Court by one — Costs. 226. 

Separate delendanta— Liability for plaintlff^s costs. 228. 

Dnsucoesslul defendant made liable for costs both of plaintiff and. 302, 

Co-memtor, Severance from oo-truatee or— Coats. 386. 

Co-heirs, OoBtn Qt 218, 

Coin, Tender must be made in the QUErant,,Qf ,tha realm. .272. 

Oolkoiori Amendment of decree as to costs 'On. potion of, 650. 

Costs against, 526, 

Goats where Colieotor’s award was enhanced by District Judge and Chief Court, 5ff , 
Iiijibliity of, for costs of unneoessarv anauirv anolied for bv him. S87. 
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Co22«sion, Boiih ships at fault— Costs, 303. 

ships were-'at fault.' 421., y^:, :•■■■, 

■ 

■ Gsoss-aotions in^eespeot „of— Goats. 303, ^ _ , 

^ ^ ^ 2Sf—3li , 

Poitjts to ba oousidered in— Costs. 303—301. 

: ' ' ' ' ^ ' t- ' ■■* ■ '' i« ■ ' 

■ Collusion, Oc-sespondent and petitioner ohargad with— Costs of QaeaaAs Fro.ctcf. , ■ ilt. y 
Costs of defendant colluding with plaintiff. 159. 

Third party colluding with plainfclE— Costs. 69. 

CoUusim suit, Qo^ts of, 78. 

Oojwmissiojft, Costs of — Lipbility of party applying for the same. 382, 

Costs of, not deposited— Dismissal of suit not proper. 383, 

'■■Costs oh: ''381— 381. .' '' 

Fees paid to pleader to examine witness on— H allowed, 385. 

ProYisionB of the Oode of Civil Procedure regarding the, isBUs of* .and .the conts ilietiCiff 

Comwisstaer, Additional fees awarded to, how realiaed. 388. 

Coats of, when hia enquiry is held illegal. 883. 

■: ■:■:' ;, 'FeeA'fo'r^ by Court,, in India to take evidence in '‘Bi3gland*^Scali of , 38li 

Fees for, how fixed, 384. 

Commissioner's fees. Appeal against order in execution of order for, 386. 

Common carriers. Suit for damages against— Costs in. 429. 

Companies Act, Costs of rectification of register of members under the. 631. 

Company, Sea Paktnbrship. 

Cost, security for from. 634. 

Costs of petition for compromise between, and its creditors. 629. 

Company Law, Partnership and— Costs under. 618—638. 

Compensation, Award of costs not always a complete. 13, 

Costs incurred in frivolous or vexatious accusations, Compensation for, 400, 

Costs paid out of, in Land Acquisition oases. 879. 

Power of Court to pay expenses or, out of fine in Criminal case. 408. 

Complainanis, Coats incurred by way of expenses of, and witnesses— Buies by several High 
Courts. 402—408, 

Complaint, Costs incurred by way of Court-fees on, to Criminal Court. 398. 

Costs incurred in frivolous or vexatious accusations— Compensation for. 400. 
Compromise, Costs of petition for, between company and its creditors. 629, 

Costs where, decree was sat aside. 846, 

Compromise of suit, Attorney’s lien, how afieoted by, by parties. 869. 

Party compromising suit— Liability of, for costs. 420. 

Re-opening of question of costs after, 93, ^ 

Compulsory pilotage. Defendant succeeding on a plea of— Costa. 301. 

Conimi of parties, Where defendant’s admission and conduct induced the aupposillon of his 
v':T:.liab!hly lbE:'a'':olafe 66, 

Construction of decree, as to costs, 190—213. 

Construction of appellate Court’s decree as to costs. 804. 

Direction as to costs in decree— Separate or single— Practice. 224. 

—or order in respect of set-ofi. 230., 

Construction of statute. Costs of defendant where the construction of a doubtful point has 
given him great advantage. 462. ■ 

—relating to costs, 42. 
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Contempt of Courit Costs of Mvolons motions to, commit— Saoli motions disoonrftgci* 
Vexations proceedings, abnse of process of Court and— Costs of. 711—113, 

Contempt pfoceedings. Costs of— Illustrative cases. 710. 

TJabiltty of soHoitor for committal for contempt and costs. :■ 718. ' : 

Payment and recovery of nosts of— Practice as to, 718. 

Coftlrifattlion. Oo-defendants having separate defences and also being tort-feasors, : 786,. ; 
Oo-Bureties, 785. ' * 

—for costs. 783—788. 

—for costs among oo«eontraotors, '783, 
loint tort-feasors. 785. 

Members of Malabar tarwad. ,785. , . 

Mortgagee of joint property Impleaded in partition suit— Cognizability of Small Cause : 

Court— •Cognizability of Revenue Court, 788. 

Principle as to, for eosts.. 783. 

Pro /oma defendants, 787. 

CMnbuiwn for costs, 

Cc-piainiiffs, Costs ot 115, 

■ BaspoMibility of, in collision cases. 303,' 

Cop|/n,#t, Infringement of— Cost of suit. 518—518. 

Co^mpondentt and petitioner charged with collusion— Costs of Queen *s Proctor, 1711,: , , 

Costs, co-respondent’s liability for, when arises, 169 — Wi* 

Costs, when, mot liable to pay. ill— i73. '' 

—when allowed costs in matrimonial suits, 475. ' 

Oo-stoers, Oo-Qontraotors.. 785. 

Costs of. ■ '218. ■■ V' ,V: v '. ^ '.v 

Costs, See Pboportionate COSWB. . ■ 

— . 5,:8. 

Account suits—, in, , 289-295. 

Adjournment — , of, 351—366, 

Administration action—, of Executor and Administrator,, 307— 3S5» 

Admiralty and Vice '’Admiralty Actions— , of,-... 295—307. 

, ' —agalnsfi Grown, 412, 

, —against Government. 848. ' ■ 

—allowed or not allowed to the wife, items of, 481—408, 

Amendment of decree or order as to, ' 555, 

Appeal as to, only. 850* 

Appeal, as 'to— Powers of appellate ' Court, ■ 793— 801,- 
Appeal for. 548*- 

Appeal .when the two Courts diSer only -to*. , 850. 

Attorney and client— Practice— Lien for — Taxation, 858, 859, 

Attorney’s lien lor— Enioroemenfe of. 860, 

Award of, by a Court trying a suit without juriadlction. 32. 

Award of, by what law governed : 01, By the law of the country where the suit Is 
tried ; 0i) By the law which Is In force at the time when suit is terminated. 39, 
Oases where separate, were allowed, 216—221, 

Oases where separate, were not allowed. 221—226, 

Claim and counter-claim—, of. 378, 878. 

Commission—, of. 381—387. ' ’ " , 

Constraotion of appellate Court’s decree as to, ' 801. 

Oonstmction of decree as to# 190—213, 

Consiruotion of statutes relating to., ' 12,;. 

Contribution for. 783—788# 

Court cannot award as. expenses not Moifiied by the party, 43. , 

Criminal proceedings— »' of# 887—112*' " 

Damages lor medical attendance If amendable as# 112, 



ihdex« ' , 

Cos^S“*“(GoatmUQd), 

Debentee-lioldar’s aotion— j of. ^ - ' 

..DeoiaioB;: 'of: tbeoaso 

: DeoiaioO' ottbe case depending npon amling.noifnlly ckoulatied, ?S. 

; ' ^. 'Deeiieeios, .where personal areohatged on estata^-^-G^ of.| . 202., 

.■.■;■ L ^Befendanii’s, .1S0*-I69> 

^ BeterminaMon ' of the amount JoK the purpose of fixing ;r.lgM iii 

Direction as toj in decree-” Separate or single— Practice. 221, 

Divorce and other 

Duty of arbitrator to. deal with, whan he ' is- 'empowered to deal With .the;.,aais.0,|. 3SS.v ' 
Duty of Court to make order as to, when finally determining case.. 8? . 

Efieot of tender on the award of, 263—279, 

Election petitions— , of. 47S— 483i. 

Enforcing orders as to. 711. 

Engiiah Law as to, applicability of, in this country, 40. 

Eorm of order as to— Order for execution- 813. 

General rule as to power of arbitrators as to award of. 368. 

—given by way of indemnity to innocent party. 43. 

—given up to a particular date— What does it include, 45. 

Hobeas corpMS proceedings— , of, 493, 494, 

.„ .History and: origin .oi the Law of— Costs in ancient and modem sys.lems of law, IS., 

— how afiaoted by party’s delay. 846, 

■ —how, incurred .in ..British. India— Levy. of Court-foes— History of. imch. . fees in British 
India. .34, 

—if included in fixing valuation for appeal. 850, 

—in ancient Roman Law. 20, 

—in case of remand to lower Court. 846. 

—in case of slight modification of lower Court’s decree, 846, 

—incurred by way of Court-fees on complaint to Criminal Court, 398, 

—incurred by way of expenses of complainants and witnesses— Buies by several High 
Courts, 402 — 408. 

—incurred byway of process fees in Criminal Courts, 899, 

—incurred in frivolous accusations— Compensation for, 400. 

—incurred in possession proceedings in Criminal Courts. 390—396, 

—incurred in sanction proceedings, 398,397. 

— incurred in successful defence. of malicious prosecution, 409. 

— in early English Law, 27, 

Infants— Suits and proceedings by and against. 405—518. 

Infringement of copyright— , of suit, 516—518. 

Infringement of patent and designs—, of suit, 518—520, 

Infringement of trade mark—, of suit, 820—523. 

Inherent powers of Courts to award, 31, 

—In Hindu Law, 22. 

Injunction proceedings—, of and incidental to, 524—538, 

Insolvency Law in British India— Provincial Insolvency Act— Presidency Towns Inaoh 

Insolvency proceedings—, of. 536—545, 

Interest on, 608, 789—792. 

Interest on, of translation and printing. 792. 

Interpleader suit, of. 555—563, 

Interrogatories—, of. 568—566. 

Items of, allowed to mortgagee. 596—599, 

Judicial officer’s protection, 566—568. 

Jurisdiotioii of appellate Court in respect of— Forum of appeal— Second m$mh 
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Coals— “{Coatiraea). ^Z'' 

lurMicMoa to award Ji) Damaa from Acts of the Leglslatee'^efe 
Jadsdiofiloa, want in case of. SSS—SIf®.- 
I^and Acquisition oases— j in. '5?S— -382. 

liaiidilord and tenant— Kent and ejectment suits—,' in. 571— 57i. , ; 
liability of assignee of deorea for, of hearing in lower Court. 69. 

LlaMIity of Collector for, unnecessary enquiry applied for by him. 567. 

Mtigatlon being proper, though not absolutely necesBary— Costs. 75. 

Materials which the Court can look' into in. determining the 'existence' or not of “^^good 
cause ” to deprive^ successful plaintiff of his 'costa. 13S— 119, . 

Misjoinder of parties and causes of action—, in case of, 583— S85. ■ 

Misleading advertisement , 91. . ■ . 
nature of, in general— Damages. 

Nature of, not to be awarded by way of penalty, ^ 2 , 

—not given to successful party, cases of. 817* 

Novel and doubtful quesfeioos being involved in. the case— Costs. 75. ■ 

—occasioned by insertion of unnecessary manuscript in record. 8iS. 

—occasioned by the manner in which Issues ware framed by lower Goiirt, 849. ■' 

—of adjournment In criminal casea. 408. ' 

—of amendment not generally allowed. 856,* 

—of attachment of property absconding oSender. 897. 

— of attendance on female. 857. 

—of defendant basing his ^defence on a statute the policy of which is not approved by 
.the Judge, 161. 

—of enforcing order for removal of nuisance and realization of the same. 397. 

—of infant defendant, 510. 

—of legal practitioner in or out of India according to scale prevailing therein. 837, 

—of obtaining o! briefing notes of evidence, etc,, allowed only on appeal. 857. 

—of pre-emption suit* 643, 

—of preparing and taxing bill when disallowed to attorney. 857. 

—on reversal of lower Court’s decree, 848. 

Order as to not generally made when suit is adjourned or at original hearing, 45, 

Order as to— What does it mclude, . 44. 

Order as to, when made by Court. .45, 

Partnership and company law—, under, 613—535. 

Plaintifi’s. 133—149. 

Position of the Daw of, in general Jurisprudence. 14, 

Power of Court to award, in suit against Judicial officers— Efiect of Judicial Officers 
Protection Act, 567, 

Powers of executing Court — Execution of order of Privy Council, which awards, but 
makes no mention as to interest thereon. 780. 

Praetice as to— Eight of plaintiff to withdraw suit with liberty to bring fresh suit* 
722. 

Practice of Privy Council as to# 841—854, 

Principles of Eoglkh law to be followed in the matter of awarding. 447. 
Proportionate. 227—244* 

—provable in insolvency. 546, 

Provision as to, in reference to arbitration*' 365. 

Provisions of English statutes as to the power of Courts to award, 33, 

Provisions of the Code of Civil Procedure as to pauper suits and, therein. 636—641, 
Provisions of the Indian Divorce Aot ' and the English Acts as to Court’s power to 
award— Diiereaoe between. 446, ■ 

Bate of interest on, inoarred in British India, . 791. , 

Beoeivership prooeedings— , of#' 651—670. ; 

Receiver's right to retain, properly inoarred by him, 442, 

Beferenee— s of. 366| 687. 
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Cosis— (Continued) , 

—refused on ground o! public policy— cvifnifiis* Bi» 

;'^^f;:;.:::"'';B6inGvalnt nexticiend ,’ 

;;:::,.v \;v;. ^BepoEtedote, alterwa^^^^ 

. , ■ Hetlsemenfe ol next iziendt . S09. 

' Beview— ,:Of.' 66?— 669. 

Security in Privy Council. 950. 

' . ..Separate, wbisn allowed and wlien not. 21$ — 226^ 

215—282. ' 

- Specific performance — Vendor and purchaser, as between. 8?$— 690. 

Stay of proceedings. 690—69$, 

Suit against Hindu sons for, decreed against their father, ?81. 

Suit against tenant for, of ejecting under-tenant, ?78. 

Suit for, advanced by plaintiff to minor defendants under order of Court, 780, 

Suit fori and damages incurred in consequence of tenant holding over, 7?8. 

Suit for, and damages— Points to he proved, 182. 

Suit for, against third-party, ?71. 

Suit for, between attorney and client, , 770, 

Suit for damages and, caused by a civil action, 765. 

Suit for, defending action where liability is undefined. 77$ . 

Suit for, in case of abatement of suit, 7S8, 

Suit for, in case of warranty and re-sale. 778. 

Suit for, in Criminal Court. 76S. 

Suit for, incurred by way of stamp duty and penalty. 772. 

Suit for, incurred in claim proceedings in execution department. 762# 

Suit for, incurred in Criminal oases. 76$. 

Suit for, incurred in execution proceedings. 760* 

Suit for, incurred in Mamlatdar’s Court, 7S9, 

Suit for, incurred in Kent and Eevenue Courts. 758. 

Suit for, incurred in suit to compel registration of document, 759. 

Suit for, incurrsd in unsuoeassfully objecting to attachment of property, when attach “ 
ment was wrongful, 760. 

Suit for, incurred on account of false assertion of authority by agent- 776, 

Suit for, incurred under B. 145, Grim. Pro. Code. 765. 

Suit for, incurred unnecessarily cannot be recovered, 773. 

Suit for, of action against two persons— Eecovered by one. 782. 

Suit for, of a former action, 756. 

Suit for. of award. 378. 

Suit for, of defending vendor’s title. . 769. 

Suit for, of enquiry into a Municipal Election petition. 789. 

Suit for, of improperly defending suit. , 773.'' ; 

Suit for, of proceedings to which injunction was wrongfully obtained. 765, 

Suit for. of proceedings under Act XX of 1864. 769. 

Suit for, of suit in oases of indemnity. 779. 

Suit for, when action brought on account of plaintxfi’s own wrong. 779. 

Suit for, when former action was unnecessary and for collateral purposes. 772. 

Suit for, when plaintifi had no locus standi In former action. 773. 

Suit for. where defendant’s conduct exposes plaintifi to injunction. 767. 

Tender must be of the whole sum due— Inclusive of, 266, 

Time for demanding, in appeal. 8$2. ' ; 

Transfer of oivil oases. 69$— 696, ” . ; ¥■';} 
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Oolifs— ICotiflloded)* 

f rasts oases invoIviBg— , oi;, , 696—701. ■ 

— iinneoeBsarily or negligently inoutred to be disallowed. 856. 

Uiisonndneas of mine!— Suits by and -agamst persons suffering— of, . 701—711- ' 

Vexatious proceedings, abuse .of process of Court and contempt of /Court—, of, 711—719. 
What Items allowed— Of translation and printing. ,83S., 

What matters of ciroumstanoea may or may not be considered in determining question 
of : Conduct of parties in the course of the litigation, etc., etc.> 61—96,; 

— whsn personally recoverable from mortgagor. 5M, 

—when to be tendered. 781, 

—where a party makes unsuccessful charges of fraud and forgery^ 836, 8i7, i-; , 

— where appeal was affirmed on wholly different grounds. 835# ; 

Where both parties are at fault. 96,' 

—where compromise decree was set aside, ■ 836, 

Where, from part of the entire decree— Interest, , 789, . 

Where decree under which, were recovered is reversed— Interest. 796. 

—where defendant set up an exclusive title in which he has failed. 838.- * 

' —where each party succeeds in part. S82. 

—where several appellants have a common 'infeerest in appeal. S37. ■ ■ 

—where tenable grounds and untenable grounds of appeal are joined to increase 
. . valuation,. 837. 

—where the Court does not adjudicate on the merits of the case, 82, 

—where there are several defendants. 837. 

— where there had been irregularity in reception of evidence by lower Court. 839, 
Whore there is prima facie doubt on a point of law, 673. 

. .Who are entitled to. 131—169. 

Who are liable for. 97—130. 

Who liable for. 98. 

'Withdrawal ol euit — , of. 726— 733. 

..Withdrawal of suit or abandonment of part of claim— Payment of. 8i7.;; ',. ; 

' .. .Wi.fcneas—, and expenses of. 733— 783,' 

CcEfs uKfi eJm-rps 7, 

Coste flfid hitemc, Def3ree for— Gonstmctlon of. ,262. ' 

aiimding .and ** emts consegueni’’ on an appHcaiioft, elc.; :6.„. ^ 

”C?,c5.sis m Mkmin soMcU^^^ 6.- ' ■ 

' Costs Mitmen par ami '6,*,/ 

\ Decree lor— Coasferictioii oL 197.'' 

Costs, e?mrge$ md.ea:penses'\'^ 7. • ^ 

Costs de.iftcremento. or costs of increa^^ 7.--' v " 

'13, , ^ 

Coiste m pr{^ori;to« ”« 13. , 

Coste i« fhe uciJion ’h 11. 

Costs in the oause^ 7 ; 11. 

** Oosis of and of quarter and pettn seBsiom^^ : 8»' 

Costs of award,''' 388. 

** Costs of emmpanc&*'* 7, 

“ Costs of mmution,"' 7* 

OoSiS 0/ MSMS,” 8. 

** Coals of lease,” 7* • ' - ■ 

** Costs of maintimms.''' 8. 

** Coals of «altea||( 3 «,” 8. 

** Coate o/ra/irafwe.” 8,368. 

Costs of spoeiat cm&* 369. ; 

„.**:Coste,o/a«ll#**„,'8#, ,, * , 

Costs of summoning jury, etc, 7 . 


Costs of the eause» ZBBn ': ' 

Costs of the 12, 

Sat) ofi oS, against costs payable on luie foe new trial™ 2i2, 

Costs out of estate, 010,853. 

Oases where costs ware ordered not to be paid out of estate. 821-^323. 

Cases where, costa were ordered to be paid out of the estate. Where litigation is cauaed 
■ ' 311—321. 

Gases where each party was ordered to bear his own costs, 323— 32S. 

: .Costs and expenses of receivership proceedings— Whan ohargad^on the estate— Priority ■ 
651 ■ ■ ■’ 

■ Costs of executors and administrators in administration suits— Costs out of estates when 
'■ so paid, when not, 32S— 331. 

Costs of liquidator when paid out of estate. 621. 

Costa of petitioner — charge on estate. 628, 

Costs out of a fund in which both plaintiff and defendant are interested. 161. 

Costs out of particular fund* 2S2. 

Costs out of particular portions of the estate— -Liability of genera! estate, residuary, 
estata—Partieular share, etc. etc. 339— -Sli. 

Minor’s estate — Liability of costs, 500, 

Sometimes neithet party is liable— Costs ordered to be given out of a fund or estate, 123,: 
Costs, secmiiy for. See SECURITY FOB COSTS. 

. I,." ■■ 

Costs to abide the emnV 8, 

Effect of award whan. 377, 

Costs to abide the result,'^ 13. - r 

Decree directing, and to abide and follow the result. 200. 

Decree for— Construction of. 199. 

Costs to follow the event,^^ 8,897. 

Cases where coats do not follow the event. 186—^90. 

Decree that— Construction of. 198. 

General rule as to coats in insolvency oases. 538. 

General rule—, of the account. 290. 

Cosureties, Contribution, 785. 

CoSrusieeSt Costs of. 218. 

Severance from, or co> executor— ‘Costs. 335, 

Gounseh Costs occasioned by Official Assignee or receiver employing. 5^2. 

Costs of witness attending by. 633, 

Difficulty caused by act of — Costs. 67. 

Fees due to, scale of— Costs. 337. 

Eeceivar cannot employ for his legal advice and services any, engaged in that suit even 
if suit has terminated, 660. 

Beosiver not allowed, fees paid to himself, 662, 

Cownter-ckm, Claim and— Costs of, 378, 379. 

Costs, apportionment of, in case of claim and. 2i0. 

Costs in case of claim and— English and Indian Law, 378. 

Costs where both the claim and the, are disallowed, 380. 

Coats where defendant recovers less on his, than plaintiffs on his claim, 380. 

Costs where defendant recovers more on hia, than plaintiffs on his claim. 380, 

Costs where, is really in the nature of a defenoa. 380, 

Costs where there is a claim and. 168. 

Set off and, in case of alien enemy, 252, 

Taxation of costs in case of a. 380. 

Court, Grounds of interference by appellate— Where there is a question affecting iurlsdiotion 
of Court— Where question of principle is involved, etc, 793—801, 
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CoiirMws. i36, 6IS.M1 

—aM Joris^IeiloB. 607. 

Costs, how inoarued In Brltiah Indxa—Levy of— Hiatosy of snob fees. In BeIMsIi India. ' 3i* ■; 
CoatH ittciamed 'by way of, on eomplaint to Criminal Conrt.^ 398.^ ■ 

Govemmant, Goats of— It may apply iot ' payment of— Government to be ieeniea a 
party In pauper soft. 6M. 

—on applloatlon for review. 668. 

Policy of tbe Indian legislature with regard to tbe levy of— Tlieosy that laatiee: onglit 
not to be taxed ” examined. -37,: 

Cmri 0 / IFards, Costs against— Expenses of suits by or against. SIS. 

■ ■ Pleader’s less In suits toy or against. SIS, 

Cralitor, bringing administmti on action — Costs of, 319. ■ 

„ .Cost of petitioning. , S39. 

cas^, Coals incurred in prosecuting case in Grimmal Court, suit for, 388. ■ ■ 

Costs of adjournment in* 3S8, 108. . 

Costs o! wItneBS in. 108. 

Suit ior coBtB incurred In. 7S^. 
fender of expenses in. 7S2. 

Criminal Court, Costs incurred by way of Court-lees on complaint to, 398. 

Costs incurred by way of process fees in. 399. 

' ' Costs incurred in possession proceedings in. 390—396. 

Suit for costs in. 765. 

Cfiminai ProeedurB Code, Costs of adjournment— Power of Court to grant time and adjourn ■ 
bearing— Provisions of tbe Code of Civil Procedure— Provisions of tbe, (Jode of ■ 
Criminal Procedure, 356. 

Suit for costs incurred under' S, 145. 76S. 

Cfiminai proceedings, Costa ot 387—^12., 

Crmi»a|.prosec%£fon, Suit for damages for assault— Costs. J^30. 

Cross-ucllons, In respect of collision cases— Costa. 303, 

.Cross- snils, Costs of wife In case of, 460. 

Crown, Costs against. 299, 412. 

Cr{iw» cssfe, Costs of Government and Government Solicitor# ■ 413—429., 

■General rule as .to, 413# 

Buie of priority as to, and Crown debts. ' 426.'- - 
CmoH debts, Grown costs— Eula of priority as to Crown costs and, 428. 

Crown Suits Act, AUomej-GmemVB costs. 414—416. 

Curmicy, Decree for costs expressed in fluctuating —Construe tlon oL 212, , ‘ ; 

D 

Damages, Award of costs not always a complete compensation# 18. 

Costs given toy way o! indemnity to innocent party. 43. 

Costs where lower Court grants injunction and appellate Court refuses Injunotiou but 
awards. 234. 

—lor medical attendance, If amendable as costs. 412, 

Hature of costs In general, 4. 

Plainlii obtaining only nominal damages— Costs, 1S9. 

Sait for costs and, Incurred in consequence of tenant bolding over. 778, 

Suit for costs and— Points to toe proved, 782. 

Suit for, and costs caused toy a civil action. 765# 

Suit for— Costs in, 429—138* 

Dmth of one pending appeal— Degal representallve not toraigll oa record— Appeal decided 
and Judgment reversed— Bfieot# 2S7» 


Behenture-holdert Charge in favour of plamfeiS’s solicitor on property reoovereS in debsature^ 
holder's action, 43§« 

Bebentnre-holdar’s action—Oosts oh ^33— 

Order of priority in which the costa of .a debentare-holder’s action are paid. I3S* 
Priority of solicitor’s lien over debenture-holder’s charge, ML 
What is a debenture, and who is a» 338, 

Debenture-holder's action, Qos^a ot 333—331. 

Debentures, Priority of, over liquidator’s costs of carrying on business, 330. 

What is a, and who is a debenture-holder, 333. 

Deceased person, Costs in suit instituted in name and on behalf of. 28?. 

Decree, Amendment of, or order as to costs, SSi. 

Goostruotion of, as to costs. 190—213. 

— in pre-emption suit, form of— Provision as to costs, 632, 

Decree for costs, Construction— General rule and practice in India. 193. 

Decree lor costs ** according to usual practice. 195. 

Dg/^?^ec, Costs where several defendants join in their. 611. 

Defendant making unsuccessful, but on r-eaaonable grounds— Costs. 85. 

Defendant not confining his, within proper limits— Costs. 83. 

Several defendants having common, engaging separate vakils— Costs— Several defend • 
ants, engaging same solicitor. 222, 

Several defendants serving their, though taking same line of defence— Severance propers 

■ ■' ^ 

See CO-DBPENDAOTS, 

Costs of, colluding with ;plaintiff, 1S9. 

Costs of, having same interest as plaintifi but disapproving of the action. 159. 

Costs of, inducing others to do wrongful act. 158. 

Costs of, making false statement where he was obliged to be truthful. 159. 

Costs of, raising question of jurisdiotion late in appeal, 160, 

Costs of, taking plea of res judicata only after all evidence was taken. 160. 

Costs of, unnecessarily inourred. 160, 

Costs of, whose admission and conduct induced supposition of his liability for claim. 

■ 158.; 

Costs of, whose interest in the subjaot-matter has ceased. 158. 

Costs of one of several, causing extra costs to plamtifi, 167. 

Costs of person who had to appear on account of summons erroneously served on him— 
Wrong description of. 156. 

Costs where, took opinion of counsel before pressing a groundless objection, 163. 
Defendant’s costs. 150—169. 

Points to be considered in awarding or refusing costs to suocessM defendant— Con- 
duct of— Costs of parson unnecessarily made defendant or respondent, 152, 

Several, appearing by dif erent attorneys, but all business practically being done by one. 

■ .''■■: 222 ,;';-;:-. 

Several, incurring separate costs. 215, 

Several— Judgment in favour of soma and against others. 290. 

Several— Liability of, for costs. 112. 

Several— Separate taxations— Practice. 220, 

BuocessfuSs entitled to his costs* 151. 

Successful, may however be deprived of his costs if “ good cause ” exists. 152, 
Defendanfs costs, 150—169, 

Kule as to— Difference between plaintiff’s costs and. 151. 

Delay, Costs, how affected by party’s, 836. 

— In prosecuting suit or appeal— Coats, 63* 

Delegation of power. Discretion of Court in the matter of awarding costs cannot foe delegated 

■■■= V''-' 

Dsposi^* !rend8r and— Difierence between. 216. 

Tender through Oouj;t, 816, 



Costs when 7S 

iisotoj-ffe 0/ iwegak.- orfc^, Costs of motion for. S50 

^^^^olatming defendant, QostBoL 157, 

THscretwn of arbitrators. Com Ult to, by 

n-. ^ that coats shall abide the event 377 ' 

Discretion of Court. 49. ovem,. a^/. 

—as to costs to be exaraised in favour of the suooessful oartv wiiBrc, u / . 

guilty of any misoonduot— What constitutes snocess^ within the 

above rule. 31-53. the moaning of the 

Case where probate was refused to executor— Costs in. 323 

. ,, ,, Costis ara In the, — 57 , 

. Coata In. 516, 

Costa in in partition suits-General rule that they are in. 609 , 
in the matter of awarding costs cannot be delegated to others' 37 
Where parties agree to submit the matter to discretion of exeouting Court-Interest. 

i)ismissnl 0/ Costa in case of, for misjoinder. 583, ■ 

Goats of commission not deposited, not proper. 383. 
distribution of assets, Waongtnl — Costs. 331, 

-Mves costs. 7. 

and other matrimonial proceedings— Coats of. 113— S75 

— in suits. 511. 

Divorce Act, Vcomionsot the Indian, and the English Acts as to Court’s power to aw.r. 

costs— DiSerenoe between. M 5 , ^ Power to award 

Provisions of the Indian, regarding powers of Court to order adnlt^rfir in 
document, Costs of motion to take of the file, irregniarly fiiad. 550 " " 

double costs Decree apparently awarding costs twice-Construotion of. 201 
double or irebie cosfs.” 11 . 

Where there is pnmn /acie, on a point of law. 574. 

duty of Court, to make order as to costs when finally determining case 07 

—to state by whom costs are to be paid. 45. " ' 


^icimmtU Landlord and tenant— Rent and, snits— Costs in. 571—574 
hUction petitions. Costs of, 476—484. :* 

Scale of costa— English practice. ■ 484. 
iiJwcMm^mwcer, Owner and, costs of. 223, ■ 

English laio, astooosts, applicability of, in this ooontry. 40 . 

Costs in early. 27. 

Costs of petition that is heard, and praotioe* 622 , ' 

Costs of taking account of trust-OId and- new pr^tlce. 201 . 

Principles of, to be followed in the matter of awarding costs. 447 

Provisiauu of English Statutes as to the power of Courts to award 'oosts. S3. 

. Stay of proceedings pending of costs, and practice, ' 602 

““ ■» »=«!!««. Mj. 

Error, m the oonstruclion of decree— Bfeot. 213 s s « 

Mffor of Court, Costs. 402. ' ' ■ ■ 

DxmeraM claim, Settlemeut uot attempted~Kou-payntnt of admitted amount-Oosts. 

Exa^g&^ion of claim, Plaintifi bringing action in superior Courts— Coats. 89. 

Plaintifi claiming too much, coats. ■- lil»- 


Examination of witnesst See Witness. 

examJEQ piariamsWa lady— Who should baas. 88, * 
-'^a!cessii3S/;hai2,:Ao|jio!i oi'salvag^^^ ' 

■';Sa;ecM^fow,pf decree— If caa.be alfeesed ia exeoufeidii. ■ 221. 

^ Coats of adjournment, execution of, order as to, 361. 

Decree for costa— Jurisdiction of Court executing decree in the matter, of .construing it; 

' : ..Snforomg orders .as to costs. 111. 

in appeal from order made in. 803. ^ . . ■ ■ 

.general rule as 'to non«liability to suit of officers acting judicially for official, acts* 
done in good faith, and of offloers executing warrants and orders— Costs, ■ ,561. , 
Interest on m 673. 

Set of! of costs— Eight not affected by, or order, 262. 

Execution of ctder. Genera! rule as to non-liability to suit of officers acting judicially for official 
acts done in good faith, and of officers executing warrants and orders— Costs, 56l« 
Powers of executing Court — Execution of order of Privy Council , which awards costs 
but makes no mention as to interest thereon. 790, 

Execution proceedingst Suit for costs incurred in. 760, 

Suit for damages for bringing a suit or intervening in. 431. 

Administration action— Costs of, and Administrator. 307— 3S5, 

^ —bringing a itseless action— Costs. 332, 

Case where probate was refused to— Costs in discretion of Court. 328. 

Charge of attorney by— Costs, liability of executor to pay. 337 , 

Costs of, and administrators in administration suits — Costs out of estate, when so paid, 
when not. 32i— 337. 

Costs where, refuses to give accounts— But submits one in his answer in Court— Such 
account being found to be oorreot, 292. 

Defaulting trustee or— IJpsts of, 332— 83S. 

Duty of agent So account— Similar duty of other accounting parties (as) Trustee* 
Beoeiver, etc. 289. 

In what cases the plaintiff shall pay the executor’s costs. 338. 

Priority as to executor’s and trustee’s costs. 3S3. 

Executorship and testamentary expensest^^ 311, 

Exercise of discreiiont in proceedings conducted under Acts which are silent as to costs. 56. 
Ex parte applications t QostB of, 96,532. 

Sss decree, Costs of setting aside. S51. 

Ex parte order i Costs in case of withdrawal of suit before date of hearing, 721, 

JJaj purfe swif, Costs of adjournment in. ’ 35^ 

■,;;Sa;pe»ses,.C^^ by way of, of . complainants and witnesses— Buies by ■ several High 

Courts, ^02—106. \ 

Tender of, in criminal cases. 752. 

Waiver by witness of tender of. 752, 

= Witness, 0 ^^ ,733—755. 

■ , What is the amount to be ten 753—750. , 

Extension of timet Costs, power of Court to extend time for payment of. 729. 

■ —for payment, of security. : 812, ,. 

;;; ”,;jS,'a3lf'aco&fs,”v, 'fc^ 

■ Evidence, Costs where there had been irregularity in reception of, by lower Court. 858. 

Duty of every subject to give, when called upo,.n-' to do so in a Court of Daw. 737—731. 
Pees for Commissioner appointed by Court in India to take, in England— Boale of fees* 

appearing to give,. 
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Walsi' allegations, Sueoessful party .oomplioatiag ease fey—Costs. ' .30i» 

Wme, Towet of Court to pay expsnsas or compensation out; of, in OEimmal.caBe, ' ^iOS 
cos^s^ SocEoty, ill appeaL 8G7— SIO. 

Foreign Court, Slay of .proceedings' on account of non-payment of costs inourred in a.'^ ' .S93» 
Forgery, Coats wliere party makes, unsuccessful charges of fraud and. . 846, 811; / 

Fonm of appeal, Juriadiofcion of appeUate Court in respect of costs— Second appeal. 8Gt • 8II2*- 
IVawcl,. Costs where a party makes unsuccessful charges of, and forgery. 856, BW® ^ 

Costs oocasionecl .by suggestion of. . 162. 

, Defendant imputing, to plaintijS— Fraud not pro?8d— Costs;,' .6f. i 
E.caudul8ntwa!uatio,n of :smt— Costs, . i92., ,, 

. —-of trustee— Oost8'» , 32f . ■ . 

. PlaiE,ti;ff making .groundless /allegation of, In the pleadings— Coats. ' 137., ' 

Fmplil, Costs, atteisding.olaim for,' disallowed. 298,. .. 

,Frit)otoMs.co9«p2aiwl, .Costs incurred in frivolous or veratlouB .aoousatlonss compensation for.. 
400. 

Frimlous defences, Costs of, ISi. 

Frimbm motiom. Costs of, to commit— Such motions discouraged. 833. 

Full Cosu:^ 10, 

G 

Government, Cases where costs were awarded against, i2l. 

■Cases .whe.r6, was awarded costs. 423. 

Gosis against Crown. 412, • 

Coats against, 818. 

Costs of. 3S3. 

Costs of— It may apply for payment of CouEt-fees— Govarnment to be deemed a party 
in pauper suit. 611. 

Costs of, imnecessarily made- party, 181. 

Crown costs— C ohIb of, and Government Solicitor. 413 -“I2§» 

Extent oi Government’s liability for fault of its officers, 42S, 
liiabliity of, lor acts of Survey authorities. 568. 

No security to be required from the,' or a public officer la oertaln oases® SGi, 
Qomrnment solicitor. Costs of. 122. ■ 

Crown Costs— Costs of Government and. 113— I2i, 

Guardian, See MiNOB, Next B’eiexd, Guaediak ad ditbm and Guardian and Wabb. 
—being a solicitor of the Court— Liability for costs. S0S. 

OostB, Guardian’s liability for, 481. 

Costs in suit for accounts against, 510. 

Decree against, or next, friend —Whether persona! or against estate— Oomtruotion, 20i. 
Gimriian ad UiBm, See AIlNOR, NEXT B’biend, Guardian and GUARDIAN AND WARD, 
—being guilty of gross misconduct in conduct of suit— Costs, if, 

Considerations In making, peraonally liable for costi. 126, 

Liability for costs, 502 * 851. 

—or next friend of minor— Liability for coats. 12i, 

Gmrdim and Ward, See AIiNOE, Next Fbiend, Guaedian ad litem and Guardian. 
Guardian and IWards del, Costs of proceedings under. SIO. 

H 

if£ib0as eorpm, Jurisdiction to award costa in esasaaoi 493, 

— proceedings, cosIb oi 4§S, lii. 

Seirs at lam, Personal repreiealallvesi trustees and— LlaMIIiy of, for costs® 

0 
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Hidden parties ^ when may be made liable for costa— Jurisdiction of High Court and of 
Mofussil Court. 99 — 109. 

High Court, Costs of reference by Presidency Magistrate to. iOl. 

High Court Mules, Costs inourrsd by way of expenses of complainants and witnossoB— 
Kules by several High Courts. S02— 506. 

Hindu Lam, Costs in. 22. 

Hindu Law— Joint family, Costs of' Hindu widow in suit for partition among mambeis of ' 
joint family. 611. 

Joint Hindu family—Fathet and son— Liability for costs. 121. 

Members of same family living in same place— Costs of, 223. 

Several defendants being members of same family — Costs of, 217. 

Suit against Hindu sons for costs decreed against their father. 7Bi. 

Hindu law— Widow, Costs of Hindu widow in suit for partition among members of joint 
family. ' 611. 

Holding over, Suit for costs and damages incurred in consequence of tenant. 778. 

Smhand and wife. See HUSBAND AND Wife. 

Costs against wife, if she has separate estate. 569. 

Costs allowed or not allowed to the wife, items of, 561—568. 

Costs of. 223. 

Costs ordered to be paid by wife to husband in certain cases. 568. 

Coats where suit is by lunatic husband*a committee. 561, 

Costs where suit is by next friend of minor husband. 561. 

Costs where wife sues in /oma puwpens, 560. 

Divorce and other matrimonial proceedings, costs of. 553— 57S. 

Husband paying money to meet wife’s costs, disposal of, 538. 

Husband’s liability for wife’s costs. 557—565, 

Taxation of wife’s costs, practice as to. 538. 

I 

Idiot, Unsoundness of mind— Suits by and against persons suffering from— Costs of. 705—711. 
Ignorance, Defendant’s wrong committed in, and being slight in its nature— Coats. 81. 
Ijmallee holders. Costs of. 225. 

Costs of, and stamp for sale-deed in pre-emption suit. 655, 

Iwcowsisfefti cuse, Defendant relying on— Costs. 82. 

Indeflaite decree. Decree containing vague and indefinite clauses— Construction of. 195. 
Indemlf?/, Costs given by way of, to innocent party, 53. 

Suit for costa of suit in cases of. 779. 

Indulgence from Court, Costs where a party is seeking an. 558—532. 

Inevitable accident. Defendant succeeding on a plea of— Costs. 301. 

Iw/anf, Costs of, defendant. 510, 

—suits and proceedings by and against— Cost of, 593—815, 

Suite by or against— Provisions of the Code of Procedure. 593. 

Infringement of copyright, Costs otsxkiti, 516—818, 

Infringement of patents and designs, Costs oi suit, 518— 820* 

Infringement of trade 7nark, Cost oi snU. 520—823. 

Inherent powers of Court, to m&td costs. 31, 

Injunction, Costs of action for— Notice, 329, 

Costs of motion for. 530. 

Costs where lower Court grants, and appellate Court ref uses Injunction but awards 

General rule as to costs of application for. 525. 

General rules as to coats of motion for, in Chancery Division. 525, 

—proceedings, costs of and incidental to. 525—536. 

Suit for costs of proceedings to which, was wrongfully obtained. 765. 

Suit for coats where defendant’s conduct exposes plaintiff to. 767. ' ■ '' 
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irndmnc^i Oost of proving deMs in, ' 510. 

Costs pi;o?abIa;itt»,SM«. 

General role as to oosts in, cases— Costs to follow tlie event. S36, 

—prooeedings, costs of. 536—518. 

Securilj for costs in case of plaintifE^s. -816. 

, Set ofi in: case of bankruptcy. 285. 

Imurance .Company i Costs of, 'appearing on motion to 'Swear deatli, 160, 
interest, .Calculation of , in case of sat' ofi of costs. 202,' 

Decree awarding plaintiff’s claim “ with usual costs and Gonstmotion of. 105, ' ^ 

. Effect of tender— tEender also stops. 278. 

—oncosts. 808.789—792. 

—on oosts of translation and printing, ■ 792. ' 

—on refund of oosts— Execution of decree— Appeal. 673, - 

Powers of executing Court — Execution of order of Privy Council* whicli awards oostg' 
but makes no mention as to, thereon, 700. 

Bate of, on coats inourrad in British India, 791. 

Where a just demand has been resisted by defendant for long time, 790, 

Where costs from part of the entire decree. 789. 

Where decree under which coats were recovered is reversed. 790# 

Where parties agree to submit the matter to discretion of executing Court. 789. 
InUmt on costs, 

ImUnm injunction, OoBiB ot 826. 

InUrlomtory applications, Costs of. 96, Si5— 585., ■ 

Interlocutory costs, Set off of, against each other, 251, 

Set off of, against final costs. 252* 

Interlocutory order, Costs of, in abated suit, 288., 

.InkrpUader suit, QoBtB ol,. 888— 863, 

Nature of, in general, 588- 
.Plaintiff’S' oosts In. 1319. 

Provisions of the Code of Civil Procedure as to, and costs therein. 586. 
Intiffogatorm,.QoBtB.Qt» 863—866. 

General rule as to costs of. 868. 

Ifttemws, Liability of for costs. 128. 

Improper, of trust funds— Costs. SSI.'- ' 

Issues, Oosts occasioned by the manner in which, were framed by lower Court. 839. 

Expenses caused by the trial of wrong and unnecessary. 90, 

Plaintiff succeeding on some of several, 132,. ’ , 

J 

Jol»dero|plawfi#s,SomasuoG8Ssfui—Cost8.'223,'.' 

appeal, Oosts of different plaintiffs— Moiety of .joint cosltp ' ' 118. 

Joi»^ coste, Joint appeal— Costs of different plaintiffs— Moiety of. '131,.. 

dedf, Set off of, as against separate debt. 260. 

Joini decrei, Oosts in case of. 231. 

Mni torlfmsors, Contribution. 788, 

Joint wrong-doer, QoBtB of , 219. 

* Judicial officer’s protection— Costs. 866— 868, ; . 

Judgment by default, Costa of application to.- set aside , ■ 838, : ■ 

Judgment with cosisJ^ 8* 

Judicial Offiem, General rule as to non-liability to suit of officers acting Judicially for official 
acts done In good faith, and of officers executing warrants and orders— Costs, 867« 
Power of Court to award costs in suit against— Effect of Judicial Officers Proteoliou 
Act 867. 

Judicial pmiectmni Oosts. 816—868. 

Juikial sepataikn. Costs in case of— Beturn to ■oo-habltatlon--<“ Withdrawal of suit, 375. 
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JurisdicHont Costs of applicataon which Ootirt bo, to eBtertain* 5§2» ■ 

OoBxt acting in excess of. S?9. ^ ' 

' Decree foE costs, of Couit executing decree its' the matter of coBstming it. 203, 

■ ■ ^ ■ Gronnds of intarference by appellate Court-— Where there is a fiiiestioa aUcciing, 
CouEfe-— Where question of principle is involved, etc. 795—801. 

' "—of appellate Dourt in respeot of costs— Porum of appeal— Second appeal. SOii 802« 
— to award costs deEived from Acts of the legislature, etc. 28, 

—to award costs in oases of Hahms corpus* 493. 

Want of— Costs in case of. 868— 571. 

Where objection to, was not raised by the parties to the suit but by the Court itseif— 
Costs. ' 65. 

Jufisdiciion of High Court, Hidden parties, when may be made liable for coats, and of 
Mofussii Court. 99— 109, 

Jurisdiction of Mofussil Court, Hidden parties, when may be made liable for costs jurlsdiofcioa 
of High Court and of Mofussil Court, 99— 109, ^ 

^yusticB ought not to be taxed, Policy of the Indian legislature with regard to the levy of 
Oourt'fees— Theory that, examined, 37. 

r'';:;:- -L. 

Land Acquisition, in* 875—882, 

Costs in, cases, how calculated ; costs, on what amount assessed, 577* 

Dawi? Acgttisite Provisions as to costs in the. 576. * 

Land Acquisition cases. Scale of costs in case of withdrawal of. 731, 

Dflwdlord awi? feMowf, Bent. and ejectment suits— »Oosts in. 571—571. * 

Where there is 5 ?nma /acie doubt on a point of , 574. 

DeatJC 20 uppeof fo Pm*iy CownciZ, Costs of application for. 553. 

Costs of litigation. 812. 

I/epa2 Pmc^iiioney’s icf, Costs of reference to High Court under, 882. 

Costsunder. 582.. ^ 

Legatee, Eesiduary or other— Costs of, 35L 

DegisZafitre, Where Judge disapproves of the policy of— Costs, 83, 

Deffer, Tender by, of mortgage money, not good tender, 273. 

Letters of administration, AppWomi ioc, comosbling exmtenoQ md ohims of which he was 

aware— Costs. ^8.. 

Letters Patent Appeal. 804, 

Lex loci, Award of costs by what law governed ; by -the law , of the country where the siiil Is 
tried ; by the law which is In force at the time when suit Is tetminated. 38, ' 
Liability for costs, Yf ho mo HMq tor ooBts. 97— 130. ^ ^ 

DIeft, Attorney and client— Practice— for costs— Taxation, 8S8— 869. ■ 

Attorney’s, for costs — ^Enforcement of. 860, 

Attorney’s, how aSected by Compromise of suit by parties. 868, 

Vendor’s — Extent of. §89, 

£Mta2io»tDefendant'raIymg on statute of— Costs,^' 82, ■ 
iiiguidator. Costs of, when paid out of estate, 627, 

Costs of provisional. 625. 

Costs, when, personally liable for. 625. 

Priority of debentures over liquidator’s coats of carrying on business. 448. 

Lunacy, Costa of petitioner when, found, 708. 

Costs oi petitionei when, not found or being found suooessfally traversed. 708. 

Stay' of procetdinga In, ■ 694, ' ■ 

Lumey Act, Costs under the Indian, 704, ' ' 

Provisions of the Indian, regarding costs inetirrad in Innaoy proceedings and costs of 
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CoBfes oi allegei, 709/ 

,/ Costs where sttils by r tasban4’s Sp!, 

■ Profisioiis ol the Indian Xjimaoy Act regarding costs inoutred la ■ lunacy , poceeiings 
.and oosts of maintenanoe of. 705,' 

IJnsoundness of mmd“«Bmts by and against persons su2ermgfrom-«~CoBts of, ^Ol— 71i* 

M 

Malabar iarwad^ Members of — Contribution, 785, • ' , ’ 

JIaKdoMs prosemtion, Costs incurred in suoeessful defence of, 40.9# 

MamteMar’s Oow£, Suit for costs incurred in. 759* 
ifa/riwomai ^Divorce and other-*Costs of. 143— 47S. 

Mairimonial suUt Costa, oo-respondent^a liability for, when arises, , 46,9—471. 
flieclica? a//,g«da?tce,’ Damages for, if amendable as costa.' 412, 

Ifeswe |3ro^j55, Conduct' of defendan.t sued .for— Costs, ■ 67, 

Minor , Sea Nest Friend, '.Guardian Ad litem,' Guardian and Gdabbian v.and 
' WARD.' 

Course to be followed' by, plaintifi or' applicant on attaining majority— Pro.visions of 
Civ. Pro. Code. 507, 

Guardian ad litem or next friend of— Liability for— CoBts, 124. 

Infants, suits and proceedings by and against— Cost of, 490—515. 

Liability lor costa, 499. 

Minor’s estate— Liability for costs. SOOi 
Pleader for— Liability for costs. 506. 

Suits by or against infants — Provisions of the Code of Procedure. 495. 

Who can be made liable for costs in suits by or against minor’s next friend, 497—807, 
Mkcellamous proceeding, Costa of, subject-matter admitting or not of precise valuation, 
552,553. 

JliscO'Kclaio^,, of trustee— Costs. 826, 

PlaintiS’s, before litigation— Costs. 136 . 

Plaintiff’s, in the course of the- litigation— Costs.' 130, , ' 

Misjoinder of came of action, Misjoinder of parties and causes of action— Costs, in case of, 
583. 

Misjoinder of parties, and causes of action— Costs, in case of. 583-^585, , 

Misjoinder of parties and causes of action, Costnt in oBiSQ oL 583—585. 

Jlisia/re, Costs occasioned by, of Court, 77. 

Costs occasioned by, of parties. 77. 

Costs where both parties misapprehended nature of suit.' 162. 

Moral consideraiionsi Defendant insisting on his strict legal rights— Coats. 82. 

Mortgage, Costs of mortgagees served with notice in Land Acquisition cases,. 579, 

Alortgagee, of Joint property impleaded in partition suit— Contribution— Oognlsabilily 
of Small Cause Court— Cognizability of Eevenue Court/ 788, 

—suits— Costs in. 588—609. 

Tender by letter of, money, not good tender. 273. 

Morfgap<3eSj Costs In case o! account as between several, . 292,' 

Moftgage-^S^oreclosure, Decree for costa in'Ioreoioauredeoree— Construction— Execution. '204. 
Mortgage’-- Redemption, QostB oi tedemption* 

Mortgage suit, Costs by way of remuDerationior.work done by hiin8©!l— How.fa£ 'Mortgaged, 
entitled to oharge for, 60S. 

Costs in, 585—609* . . 

Costs in— Mortgage© entitled to add Ms costs to his security* 592. 

Costs, items of, allowed to mortgagee, 896—599* ' ' 

Costs— Only one set allowed to owner of share and his incumbtanoere* 605. 

'Costs, right to, extends to persons claiming through mortgagee. 89B. 

Costs, when personally recoverable from mortgagor. 594, 

Provisions of the Code of Civil Procedure regarding, and coats therein*' ' / ^ " 





Mortagge suit'^iConoMed), 

Set o:S of costs against mortgage debt,; 8O0.^ ' ■ 

Set ofi of costs in, ■ 2SS. ■ 

jledlow, Snit for coats of enquiry into a, 'pe^ 

'N 

is negligent in putting his case before Collector in Land Acquis^* 

;''.;y;.^^'M ;i78, 

— Goats. ".00, 

PlainfeiS sleeping over bis rights-^Costs. Ill, 

Negotiable Imtrm^i&nt, Security in case of suit on, tried summarlly^Powes to set aaicit 
decree, ^nd grant stay of execution. 816. 

New defence^ Costs where defendant raises a, hy amendment of pleadings. SIS. 

Next friend, See MINOR, Goardian ab bitem, Guardian and Guardian and Ward, 
Costa where suit is by, of minor husband. 161. 

Decree against guardian or— Whether personal or against estate— Construction, 206, 
Guardian ad litem or, of minor-^Liability for costs. 124. 

Eemovai of— Costs. 309. 

Ketiremant of— Costs. 509. 

Unreasonable or improper suit instituted by— Costs of, 127, 

Who can be made liable for costs in suits by or against minor. IS7— 507. 

'fern, or person entitled in distribution— Costs of. 351, 

JP7omi»ttZ damages, awarded— Costs, $32. 

Plaintiff obtaining only— Coats, 139. 

Costs of action for injunction. 529. 

Costs of mortgagees served with, in Land Acquisition aases, S79. 

Piaintifi instituting suit without previous— Costs. 80. 

Tendered money should be produced— Mere, not sufficient. 270, 

Nuisance, Costs of enforcing order for removal of, and realization of the same, 397, 

o 

Official assignee^ Costs occasioned hy, or receiver employing counsel. 512. 

Costs of, instituting or defending suits. 3$0. 

Bemuneration of. 513. 

—to make good loss caused by his misfeasance. 54$. 

Official receiver, Costs of application for summary administration by. '5$3, 

Order, Amendment of decree or, as to costs. 55$. 

General rule as to non-liability to suit of officers acting Judicially for official acts done 
in good faith, and of officers executing warrants and— Costs, 587. 

Originating summons, Oosts-ln an, 583. 

P 

JPardanashin female. Costs of attendance on. 857. 

^Partial relief, Costs where, granted a portion being sub jud%ce> 232. 

Partial success, PlaintiS succeeding on some of several issues— Costs. 1$2. 

Pariim to suit. Costs caused by omission to join a necessary party. 603. 

Costs of a person unnecessarily made a defendant— Scale of such costs. 183. 

Costs of commission— Liability of party applying for the same. 382.* 

Defendant’s costs. ISD— 169, 

Hidden parties, when may be made liable for costs— Jurisdiction of High Court and 
of Molussil Court. 99— 109i 

Losing party not making a successful party, party to appeal— Costs, 79. 

Misjoinder of parties and. causes of action— Costs, in case of. 883—885. 

’Only, are entitled to costs. 132. 

Persons interested on behalf of whom suit le brought but not joining or joined as ©axliiS’ 
-"-Liability of. 119. 



Parto ^0 smi!'*--(Ooaolnded), 

Persons who are, generally liable foe oosts. 98» ■ 

Plamtifi^s coats. ISS—Mi. 

Unnecessarily naakiiig one a---*Costs. ' 69, ■ 

Who are entitled to costs. 131--169* 

Who are liable for oost'S. OT—ISO. . '‘■ 

Paftiiion, Gosts— Liability of mortgagee of share of joint' property' taking benefit of partitioa ' 

" . ' ' : " 

Coats of Hindu widow in suit for, among members of joint family. 6ilv ■ 

Costs, order' as to when allowing amendment of plaint— Converti'ng suit for possession' 
into one for, 612. 

—suit, costs in. : 609— 613. 

Suit for, iiied solely for the purpose of infiioting injury upon his Joint holders— Coats, 6B, 
PariUion suit, QoEte in, 609—613. 

Costs in in — General rule that they are in discretion of Court. 609. 

Mortgagee of joint property impleaded in— -Contribution —Cogn inability of Small Cause 
Court— Oogniza'bility^of Bevenue Court. 788. ' . 

PartMTSf. Costs of. 221., , , 

Costs ordered to be paid by a — What is sufficient payment. 616. 

Costs where one, sues in the name of the firm. 616. 

Parfnfifs7^i|>, Sea Company. 

—and Company law— Costa under. 613—683. 

Costs when, dissolved on ground of insanity. 616, * 

Partwmliip Costs in, genera! rule as to. 6tli, 

Partnership and Company law— Costs under. 618—683. 

Infringement of, and designs— Cost of suit, 318—320. 

Pufenfs and dQsig7h Infringement of— Costs of suit. 318—320. 

Pat^per swif, Costs, apportionment of,, in. 242. 

Costs where wife sues in /omu puwpflns. 460. 

Government, Costs of— It may apply for payment of Court-fees— Government to be 
deemed a party in. 641. 

Provisions of Code of Civil Procedure as to pauper suits and costs therein. 636—641. 
Payment into Court, Go-defendant, by one— Coats. 226. 

Costs of adjournment—, or to party— What is proper procedure. 361. 

Costs where defendant pays money into Court. 163, 

Payment of cost, Costs not paid in time, efieot of, 726. 

Costs of adjournment — Payment into Court or to party — What is proper 
" prooedure;' . 861,. . , ■ ' 

Costs of adjournment— Time and opportunity to be given for payment of, 380. 

Costs, power of Court to extend time for payment of. 729. 

Elieet of not paying costs of adjournment. 863, 

Omission to pay costs in pre-emption suit— Effect. 630. 

Penalty, Costs, nature of, not to be awarded by way of. 42. 

Suit for costs incurred by way of stamp duty and. 772. 

Personal represeniaiipe, Costs of, 381, • 

— Irustsea and heirs at law— Liability of, lor costs, 114, 

PervermmBBt and unreasonable caution and suspicion— Costs, 330. 

' Plaint, Difficulty caused by confusion in the— Costs, 67. 

Plaintiff, coats. 133—149, 

—labouring under a misunderstanding— Costs of- 141, 

Materials which the Court can look into in deternaining the existence or not of ** good 
cause ” to deprive, suooessful, of his, coats. 134—149. 

Plaintiff’s case raising questions of douht, and difficulties among the profession 
Costs, 142. 

PMnlii’B right to costs when suocesafulf , ^ 138, 
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PkMjlf— fOonoluded). .. 

Mteting soaeourity foi costs-Bocunty for 

r'^^ 807. ', 

//■^: :. , Sewalplamtifis-^LiabiMfcy/of, for cos 112. .. ..^ , ^ . „ 

/ deprived ol his cosfes when there is Home gooc Liittnfl u 

: ' tliesaiiie. 133. 

\. Mamtiff^sMOsts. [^ ... , ', ^ 

':.'Materials which the Oourfe can look into in determining the existence or .no*.' of .g.ooci 

cuase ” to deprive, succassfal piaintiifi or his costs. ^ ' 

■ ^ Rale as to, and defendant’s costs— Difierence between, and defendant s costs* »il. 

,: Pleader, ior-mmos—Liahilifey S06. 

Pleader*s fees.. ' 732. ■ : 

.,, Fees paid to. pleader to examine witness OB commission— If allowed. ,385* 

—in Land Acquisition cases. 680,581. 

—in pre-emption suits — Practice in Puniab. 660. 

—in suits by or against Court of Wards. 510. 

Fleadingi Costs of defendant raising question of jurisdiction late in appeal. 160. 

Costs of defendant taking plea of res judicatci only after ail evidence wiis taken, ISO* 
Costs of unfounded allegations, in. 161* 

Coats where proceedings were prolonged owing to defendanfe**s false pleas, 611* 
Difficulty caused by confusion in the plaint — Costs. 67. 

PiaintiS making groundless allegation of fraud in the— Costs. 137. 

Practice and. 493. 

Scandalous matter in— Costs. 90. 

Where Courts grants relief on ground not set out in the-^Costs, 83. 

Where objection to jurisdiction was not raised by the parties to the suit but by the 
.Court itself— Costs. 65, 

Where plea of res judicata, not raised until after evidence has been taken— CostB. 65, 
Fossession, Costs, order as to when allowing amendment of plaint— Converting suit for, into 
one partition. 612. 

—how far important in determining question of costa. 688. 

Set bS of costs in suits for, and cancellation of document. 268. 

Possession proceedings, Costs incurred in, in Criminal Courts. 390—396, 

Posit Tender by, 273, 

Practice, Attorney and client— Lieu for costs — Taxation. 868—869. 

Fractke and procedure^ Application for costs should be made at the hearing, 130. 

Costs of adjournment— Payment into Court or bo party— What is proper procedure, 361. 
Costs of commission not deposited— Dismissal suit not proper, 383, 

Costs of each party to be borne by himself— Powers of arbitrator so'to direct— Practice, 
372. 

Cos£8 of motion— Practice. 534. 

Costs in proportion— Practice of Privy Council. 242, 

Costs, practice and precedure as to form of order— What is proper complisnea with 
order as to payment of costs, interference by Couxfe. 732. 

Costs, practice as to— Right of plaintiS to withdraw suit with liberty to bring fresh 
suit. 722, 

Costs where application is considered as regular suit, 552. 

Exercise of discretion by ordering payment of a gross sum in lieu of taxed ooafcs*— 
Practice of Courts in England. 56, 

Hearing for costs alone, 92, 

Pleader’s fees in pre-emption suits— Practice in Punjab. 650. 

Practice and pleading, 493. 

Practice as to interrogatories. 564. 

Be-opening of question of costs after compromise of suit. 93, 

Small Causes Court reference— Practice as to costs. 667. 



I>aclice aficl Proc@<lwe*--(ConcM ', , 

. Siay ^of poceediBgS"— Gosfcs, JiO— 89i.' , 

, Stay o! prooeedmga—Psraottoeancl prooedute'afS to,' 690. 

Practka of Privy Council^ m to QOBtB, 8M“-SSi. 

Practice of promedings,. Fraetice of Privy. Counpil as to costs, 814—835;. 

Sat off of costs in, suits. . 257, 

Prc-mp^iow Costs of. 648, 

Decree in, form of— Provision as to' costs.- 642. 

Pleader’s fees in— Practice in Punjab. 656. 

Preliminary decreet Qo&U BXihsQqxxmt to, 611, 

Costa up to. 610. - 
Prelimimry inquiry CorM ot. 621., 

IVesidsHc?/ Costs of reference by, to Higb -Court.', 401. , 

Prmdmtcp Pawns Imolveney, Insolvency law in British India— Provincial Insolvency Act 
— Costs, . 586—545, ' 

Pmic'ca, and. chiefs— Costa for or against. 515. ' 

Pnneipaf a?irf atycHl, Account suits— Costs in, 289—293. 

Prinlmg, Decree of Privy Council— Construction— Costs of translation and. 211, 

Interest on costs of translation and. 702. 

What, items allowed— Costs of translation and. 848, 

Priorif?/, as to eaceoutor’s and trustee’s costs. 3SS. 

Costs and expenses of reoeivarsbip proceedings — When charged on the estate. 651, 
Costs— * of, when supervision order is made. 628, 

Grown costs — ^Rule of, aa to Grown costs and Crown debts. 426. 

— of debentures over liquidator’s costs of carrying on business. 44C, 

—of solicitor’s lien over debenture holder’s charge. 441. 

Order of, in which the costs of a debenture holder’s aotion are paid, 435. 

Prwf Council, Costs in, proportion— Practice of. 242, 

Coats o! application for leave to appeal to. 553. 

Coals— Seounty in. 850. 

J^ecree of— Oonstruotion— Goats of translation and printing. 211. 

Powers of executing Court— Execution of order of, which awards costs but makes no. 

mention as to interest thereon. 790, . .^ . . 

Practice -of, as to costs. B44— 8S4. 

Restoration of appeal dismissad.on failure to furnish security in appeal to. 850. 
Security for costs in appeal to— Security and deposit required on grant of certificate, 811, 
ProbaiBi Casa where, was refused to executor— Costs in discretion of Court. 323. 

Probate proceeding Sf CoB%B at. 124. 

Process /CCS, Costs incurred by way of* in 'Criminal Courts. 393, 

Proem 0 / Cotirti Costs in case of abuse of, and vexatious litigation. 712, 

"V'exatious procoedingSj { 3 tbus 0 ,of» aad oontempt of Court— Costs of, 714—719. 

Pro lorma de/endawis, Oontribution, , 787,, 

Costs of— Scale on which such costs are .allowed, 455. 

Proo/, of lender, 26S. 

Proof of debts, Cost of proving debts in insolvency* , 546, ■ 

Propoftmmte miSt See COSTS. 

— . 46,227—244, 853. 

Costs in case of partial decree, rule as to, 230. 

Decree lor— Construction of, 497, 

Partial auocess— Costs in. proportion. 57, 

—when awarded. 228. 

Protection of judicial c#cers, Indicia! oMoec’s protection— Costs. 566—588. 

Pfommial Insolmmp Mt^ Insolvency law in British India— Presidency Towns Insolvency 
Act— Costs. SSi— 548. 

Public officer^ No seonrity to be required from the Government or a, in certain oases, 809. 
Pttblic policy, Costs refused on ground of — Partmps crimims. 

D 



PuimemQumhrmcBn, Costa as agamst—Psloi: ' mortgages mu only ad«l Wm cohIs inkti 

fieW. S93* 

PuTcJme, Speoifio p 0 i:foi:mancQ“*"Veiaior aai purobaser, costs as belwsoa, Sfl-^SSQi 
Pwctofi moMei^s Solicitor’s liea oa, 689. ^ 

Pwdanashin lady, Costs of oommissioE to ex»mme-“Wiao sboali be«ir. S82. 
yjamMar .aBd—Cosfes of. 2i9. 

Q 

Qumn^s Proctor i Co-respoDdeiat and petitioner obarged wife collusion— Cost!? of. 4?4, 

R 

Eeceipii Tender coupled with a demand of, not improper condition. 269, 

Tender wife a demand foe a, in full of all demands, if proper, 270. 

Becsiw, cannot employ for his legal advice and ser^rioes any ooumcl cog'igetl in feat i’Uil 
even if suit has terminated. 660. 

Costs and expenses incurred for assistance to the. 653. 

Coats and expenses of defendant in suit instituted by. 658. 

Costs in case of reversal of order of appointment of» 655. 

Coats incurred by— Lien on estate, 6S7. 

Costs, items of, which will be allowed to, rule as to. 653. 

Costs occasioned by othoial assignee or, employing counsel. 512, 

Costs of application for. M2, 

Costs of application for appointment of. 553. 

Costs of appoii^ting a new. 652. 

Costs of legal assistance and services— Bight of, to charge for, 6SS, 

Coats of unsuccessful suit instituted by receiver— If allowed to, 658, 

Costs, security for—, when personally liable for costs. 661. 

Costs, when taxed, may be subject of receivership. 665. 

Duty of agent to account— Similar duty of other accounting parties fas) Tfualie, 
Executor, etc. 289. 

— not allowed oounsehfaes paid to himself. 662. 

Receivership proceedings— Costs of. 6St— 670. 

Receiver’s right to retain costs properly incurred by him. M2, 

MecBiversMp proceedings. Costs and expenses of— When charged on the estate— Priority. 651 , 
Costs of. 651—670. 

Bedemption, ^sta of. 606. 

EeferencBt Costs of. 666, 667. 

Costs of, by Presidency Magistrate to High Court. 401. 

Costs of, to High Court under Legal Practitioner’s Act, 582, 

Review— Revision, costs of. 666—870. 

Mefund^ of costs. 852. 

Eefund of costs* 670—694. 

Interest on— Execution of decree— Appeal. 673. 

Provisions of the Code of Civil Procedure as to. 670. 

Eegistrar, Interference by Court with Registrar’s discretion as to costa. 307* 

Eegistraiion, Suit for costs incurred in suit to compel, of document. 759, 

Eehectring, Re-opening of question of costs after oompromiBe of suit. S3. 

Eemandy Costs in case of, to lower Court. 846. 

Emu Costs incurred in apportionment of. 579. 

Landlord and tenant, and ejectment suits— Costs in. 571—574. 

Ment suiU Landlord and tenant— Rent and ejectment auils^CkwIs in, 

Suit for costa incurred in Rent and Revenue Courts, 758, 

Be-saU, Suit for costa in case of warranty and. 778. 

M$$^mce mt of BriUsh InMa^ Security for oasts* 867. ? :>■ > r ■ . ■ . . ■ 

w 812. ■ ,, • ,, ^ ' 
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Emiudimla’^lComluM), 

Coate o! iefeBdaat takiBg plea of, Buly after all evidence was taken. 100. 

Where plea of, not raised nnMl after evidence has been taken— Costs. 65. 

Bisiofnliow of uppeai, dismissed on failure ^ . to famish security ■ in appeal to Privy Council «- 

8 #. 

Mesioralion of suii^ CoBi/8 of, 670 , '■ 

. Costs on the Kevenua side. 126. ' 

ligmnm Oouri, Mortgagee of Joint property impleaded in partition suit— *Contribation— Gog- ' 
nteafoility of Small Cause Court— Oognizability of. ' 78B. 

EemnuB suiis^ Suit lor coats incurred in Eent and-Kevenue Courts. ■ 768. . 

of decregf Costa on reversal of lower Court’s decree. 835. 

Itoiew, Costa of. 6S7— 66S. 

Costs of adjournment order as to, Appeali Bevision. 362. 

■■■ Costs, order as to. 375. ' 

Court-fees on application for,,' 668. ' 

—of taxation where maximum fee aliowed by rules considered insuffloient. 857. 
Referenoe-^Eeviaion, coats of. 866—670. 

EmsioUt Coats. 733. , 

Cojite of adjournment order as to Haview, Appeal. 362. 

^ costs of. 669,. 670. 

iieference—Beview— Costs of. 666-670. 

Beuodafiow 0/ probate, or letters— Costs. 335. 

ojf swii, by witness for recovery of expenses. 751, 

Separate suit for costs. 756—792. 

Eipljl te coste, Defendant’s costs. 150—169. 

Piaintirs costa. 133-139. 

Who are entitled to costs. ' 131—16,9. 

Eoman Law t Costs in aneimt, 20. , 

Euk-maMng powerst of Bigh Court}, 898. ' 

EukSi Costs incurred by way , of expenses of complainants and v/itnesses— , by several Higfe 
■ Courts. 302-306. 

o», Costs where a party makes unsuccessful. 836. 

S 

Sale, Specific perbrmaace— Vendor and purchaser, costs as between. 873—680, : ' 

Sate-rteed, Costs of improvement and 'stamp- for, in pre-emption suit, 633. , 

Saivage aciioHSs Costa in. BQ4, 

Saimge dam^ Consolidation of— Separate costs. 305. 

Salmge snUt Costs, in case of tender in. 299. ■ : ■ ^ 

SancUon proceedings^ Costs incurred in. 396,. 397, 

Beak of costs, 533, 583. 

Costs on higher scale. 393. 

Coats, scale of— Power of arbitrator to fix. 372. 

English practice in election petition, ■38I.' 

Fms duo to coiinflcl. 337, 

—In case of withdrawal of Land Acquisition cases. 73-t. 

Whin suit withdrawn. 780. 

Scale o| fees, Few for Cammiagioner appointed by Court in India to take evidence in England > 

m 

8mnd appmL P2, 

JurisdictiOtt of appellate Court in respect of costa— Forum ol appeal. 801, 802, 
Objection not laken in Coaels below, but taken for the first time in— Costa. 61. 
Quiition o! law not pressed till— Costs, . 6S, , , 

SiCHfili, Costs ia mortgage aulta— Mortgage® enlitlid lo add his costs to his. 592, 
cmIs lo ippal* W7**Si0* 



xxvni 


mmxr 


Smufity for mis, See COSTS, Sbcubity, FOR SECURITY FOR COSTS. / 

— m, 515, 563, 642, 80I--«84S*' 

, : ' AoooBBi of: eeourity. ■ S35. 

. Appeal from order refiisiiag to re-admit a dismissed appeal. 840. 

'■ Appeal from order requiring security.: ' 840. ' 

Appellate Court may require appeliant to furnish. 810. 

Oases in whiolis demanded.— Where plaintiff is a woman. 8i7““834. 

Oost, security for from company, 634. 

Costs, security for, in admiralty actions. 299. 

Costs, security for, in ease of an application for transfer of Criminal, case. lOi. 

Costs, security in Privy Council, 850. 

Costs, security for — Receiver when personally liable for costs. 684, 

Belay in applying for, effect of. 835. 

Effect of failure to furnish security, 801. 

Enforcement of order against surety— Practice. 841. 

English practice. 484. 

Extension of time for payment of security. 842, 

Failure to give security— Effect. 836, 

—in appeal. 836, .fv.v- , 

— in appeal to Privy Council — Security and deposit required on grant of i0'^t‘tificate. 
814. ^ 

—in case of plaintiff’s insolvency. 816. 

Increase of seaurity found inadequate. 813. 

No security to be required from the Government or a public officer in certain cases, 809, 
Power to order further security or payment — Effect of failure to comply with order. 812. 
Provisions of the Code of Civil Procedure relating to security for costs— Security for 
costs when may be required from plaintiff, 807. 

Restoration of appeal dismissed on failure to furnish security in appeal to Privy 
Council. 840. 

Restoration of application praying for. 841. 

Security in case of arrest before judgment — Where defendant may be called upon to 
furnish security for appearance. 814, 

Security in case of attachment before judgment. 815. 

Security in case of suit on Negotiable Inscrument tried summarily— Power to set aside 
decree, and grant stay of execution. 816. 

Security in case of order for execution decree appealed from. 808. 

Stay of Court which passed the decree. 808. 

Stay of proceedings for not giving, as ordered. 693. 

Sufficiency of security. 836, 

Separate costs, Cases where, were allowed, 246—221, 

Cases where, were not allowed. 221—226* 

Consolidation of salvage claims, 305. 

—when allowed and when not. 214—226. 

■Service of notice, of appointment on opposite party or pleader— Taxation of BO! and costs of 
pleader taxing Bill, 856. 

Set off, and counter-claim in case of alien enemy, 262. 

Costs— Apportionment and. :248, ' 

Coats payable in respect of an action. 562. 

Decree in appeal allowing a set of costs to respondents— Construction of, 209* 

■■■V'V oncosts.: -'245— ^ 

—of joint debts as against separate debt, 260. 

Set off of costs, 245—262, 337, 851. 

—against mortgage debt. 609. 

—and amounts recovered. 380. 

Calculation of interest in case of. 262. 
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Set oif of msts-^lGomluM}'. . 

OoBsfcmotion of decree or order in respect! of .aeti'off. 2SCI. 

Cosfe of pelltloner, set! oS as to, 628, 

Costs* set off as to in pre-emption snit« 644. 

'Deposit, not set ofi against costs., 680, , 

case of trust estate. ^S9, ■ 

, ' ■ —in 'mortgage suite. 2.55. 

—ia pre-emption suits. 2S7. 

In suits for possession and cancellation of document, 258. 

—must be in respect of sums due ill the same suit or proceeding, 2S6, 

253,254,- 

—payable out o'f fund. ,252. . 

, 'Fractioa. as to.' . principle, underlying the practioe—E'nglish and Indian Law and, ' 
practice as to sat off of costs. 217. 

Provisions of the Code ol Ci?i! Proaedure' as to, '246. 

Eight, i^'ai!0etcd by solicitor’s' lien, 260.'' 

KighI not Ififfooted by employing different solicitors at various stages. 262. 

Right not affected by execution of decree or order. 262. 

Sot -pff in case of bankruptcy. ,255., 

Bc’t’ hi of interlocutory costa against each other. 251, 

Set'nfi of interlocutory costs against final costs. . 252, 

Set off of probable coats not allowed. 255. 

Set off of simple decree debt against decree charged on estate. ' 252. 

Betting off opposite party’s costa and issuing allocatur for balance, etc. 857, 

Sitting aside compromisit Costa where compromise decree was sat aside, 846. 

Setting aside decree. Costs of, application to sat aside lodgment by default.'' 548. 

Setting aside m parte decree. Costs o£, 551, 

Seuernl &/endnnfs, having identical defence appearing separately. 221. 

Severance of defence, Several defendants severing, their ' defences , though taking same line of' 

, „ defence-— Sevaranoe proper. 216. ' " 

witer, Coats of kaosoript of shorthand, 'writer’s notes. ' 300. ' 

Small Cause Court, Mortgagee of joint property 'impleaded in partition, suit— 0,ontributioa-“' 
C'Ognissabliity of— Gognizability of ,R0venue Oo'urt, 188. , 

Small Came Court reference, ’Bmotlce m to -GostB: ' 

ca«S0 SMil, Costs in case of withdrawal oti.'. '732.. ' 

Solicitor, Oh'AfgQ in favour of plaintiff’s, on'proparty reco,V0red in debe'iiture-holder’s action,, 

• 436, 

Costs paid by defaulting trustee to his. . 102, ■ 

Crown costa— Costs of Government and Government. 413—423, 

Guarcliaa being a, of the Courl—Liability for costs. SOS. 

Liability of* for committal for contempt and costa, 718, 

Liabiiiiy of, for fraud, 490. 

Set oil of costs — Eight not affected by employing different, at various stagas. 262, 
Several clefondant:- having commen cMenca engaging separate vakilg-Oosts-— Several 
defeadfMits engaging same, 222. 

SolkMoT\s fMts. 439,709, 

Scljcitor’s Lieii of akornay or Holidtor. 513, ' '. ' 

—cm purchase money. 6S9. 

Priority of, ever debenture liolder’a charge. ' Mi. 

Set off of ccjri.s— RF'ht, if affcotod by. 280. ' 

Sjocciui iicte, “CostiG* ii?3dcr certain. 8. 

SpsciiTlc piriornmMe, Co^ts in sulk for— FrDV,isi'Oii3 o! the'-Specific Relief Aol ai. to, 173—683. 

Vendor and piireliaser, costs as between. '■' 671— 60'0.. : ' 

Specific Itelief MU Costs In suits for specific perlorni'anee— Pravlsioni -o,! tie, iis 'loi i7S««'683> 
Stamp, Costa o! improvement andi for sale deed in "pre'-o'mpMon suit,, 8ii, 

Bimnp iutu, Suit for costs incurred by way afyand. penalty. '172* ' ' , , , , ; 
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INDEX. 

J OB a teolmical obiootiott (as) 

case oi sit on negotiable’ instrument 


Statute of Fraudst Defendant succeeding 

8lui of execution. Security in c- 

to set aside decree, and grant, 816, 

■Stay of proceedings* 884, 

— and of execution by appellate Court- 

Costs. 690—694, 

Costs of staying 
Efiectof. 694. 

—for not giving 
— in lunacy. 694. 

—in respect of second action 
—on account of non-payment 

Praotioe and procedure as to. 690, 

—where writ improperly issued. 691. 

Subsisting decree, Meaning of. 218, 

S»6s«»tM<eiipfl''tMS. Liability of. tor coats. Ill- _g- 

Stiecmm party. Costs where a party substantially suooeeas. 8 . 

SiMcassf«ipfai««J.Material8whiohtheOouttoan 00 

not of “ good oauae ” to deprive, of his oosts. IM «»• 
8uccessioti eertifleate. Costs of application lot oertifioate under Act 

Swif /or cosfs. 'Separate, 755—792, i 

Sunmary administration, Oosts of applioation for. by official receiver, 
Surety, Enforcement of order against— Praotioe, ^ 

Liability of, for oosts, 129. 

Survey authorities, Liability o£ Government for acts of , 568. 


proceedings pending appeal. 548, 

security for oosts as ordered. 693. 

with respect to same cause of a^ 
of oosts incurred in a foreign 
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OoeIs wliere motfjgsgee refuses proper. BOI. 

— ooiaple^I wilii a aemancl of reoeipl;, not improper oondition. 26S. 

Defence of, cannot be pleaded in an action for unliquidated damages. 279. 

Bfieofc ol—Desire of Courts to discourage unneoessary litigation. 26$, 

Bfiecfe of» on tbe award of costa. 268—279, 

RaaanMals of yalid*— Tender must be such as to bind tbe patty tendering. 268—279. 

—in case oldebt due under an account. 276. 

Jiegal, wbatis. ■ 28$. 

/' ,, — muil be a continuing one. 278. 

’ —must be legab. 270. 

—must be made in current coin of tbe realm. 272, ' 

— m«|8fc be specific, 267. 

—must be such that the creditor can have responsible opportunity of seeing that it is 

good an^ complete. 271. 

—mul^ be^^j^hole sum due— Inclusive of costs. 266. 

—must extend to all that the plaintiff can demand as of right, 266. 

not be clogged with improper conditions. 267. 

-^btfcwe amount into Court— Time of tender. 277, ' 

amount than what is due, 278, 
pari of debt. 27$.* 

—of one of several distinct debts. 278. 

■ /Principle of 
Proof of. 20S, 

Tendered money should be produced— Mere notice not sufficient. 270. 

. .—through Court— Deposits, /:;/278. 

—to be made to the creditor or a duly authorised person. 270. 

—under protest* 278* 

—whan made after commenoament of action, must also include costs inourmd till 
then. 266, , 

—when refused, person tendering may retain the money, in his own hands. 279. 

—with a demand for a receipt in full of all demands, if proper. 270. 
fkkipmti% Suit for coats against. 771. 

iTiudbr liable for costs till gO'Odi shown. , 682. ' , ■ 

' TiHior ohtainliig, pending suit— Cc^ts* 688. ' - 

Co-difendants having' separate defences and also .being— Contribution. 786. . , , 
^oinl, ooofeibution. 78S. ,, 

t ^ ^ ' infringement of— OosI of suit, 820—528. 

Mm$ Coils of adjournment, from undefended Board to defended Board, 388. 

Ooili 0 891—896. ' 

' /- Ooili' Where «Wi W'« transferred from undefended Board to defended Board. Stf, 

, I'/v,, and iwiiaplaey costs awarded as against party making appHoalion for' transfer ‘ 

;/i;' ■' '‘v Oh false and Mvoloia grounds, 69$— 696. ^ 

'■'/afisf&r 0 / cj-ifuitml security for, in case of an application for, 101. 

of Pfoprli,,,,,4il*...,,Closliaai expenses Incurred under S. 88 of 'the, , .|Q7,f„„,„„,. 

^ ‘ of , privy Ocmndl— Construction— Costs of. and printing. 211, _ 

' of* 792, * ' ; , 

^ 8$8, ^ \ '< ''"'’'''I 

-esses involving, Oos«M, W-fOi, ^ y mi ^ | 

881. 

■■■■■' ■■■■• - ; 
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Tfmtm, and mtiii qm trust, costs o!. 223. 

Costs in case of retirement of, by order of the Court. 698. 

Costs of, who laave committed a breach of trust. 700, 

Costs paid by defaultingj to his solicitor. 702. 

Defaulting, or executor, costs of. 832— 33S. 

Depriving, of costs o! litigation. 699. 

Duty of agent to aocount—* Similar duty of other accounting parties (as), Beosiverj, 
: ' ■:/ ..;;Exeeutor 289, 

Duty of, to furnish accounts-— Costs. 697. 

Duty of, to supply information — What kind of information to be supplied-* Costs. 118. 
Fraud of — Costs. 327. 

Misconduct of— Cost^ 326. 

One set of costs only allowed where, unreasonably sever, 701, 

Personal representatives, and heirs-at-law— Diability of, for costs. IW. 

Priority as to executor’s and, trustee’s costs, 338. 


u 


Umpirei Costs left to the discretion of arbitrators settled by— Duty of. 373. • 

Costs of. 37S. 

Costs of, and of arbitrator— Award should separate the two. 374. 

Unconscicnahle bargain, Plaintifi obtaining an unconscionable advantage— Costs. 146, 
UMder-fgnunf, Suit against tenant for costs of ejecting. 778, 

Undue influence. Costs. 327. 

Unliquidated damages, Tender, defence of, cannot be pleaded in an action for, 279, 
Unnecessary adjournment, Costs- ot 387. 

Unnecessary affidavits, Costs otf etc, 8S1. 

Unnecessary costs, 337. ■ 

Costs of defendant unnecessarily incurred. 160. 

Costs unnecessarily incurred. 412, 831. . • 

Costs unnecessarily incurred would be disallowed. 601. 

Costs where petition vexatious or unnecessary, 708, 

Expense of witness — Service of summons on wrong person. 66. 

— of successful defendant. 66. 

Plaiatifi proceeding by an unnecessarily expensive method, not allowed, 

PlaintiJS’s costs unnecessarily incurred, 142. 

Suit for costs incurred unnecessarily cannot be recovered. 773. 

Unnecessary law costs. 702, 

Unnecessary enquiry. Liability of Collector for costs of, applied for by him. 367, 

Unnecessary evidence, Costs occasioned by. SSO. 

Unnecessary expenditure. Want of objection by defendant to plaintiS incurring— Costa. 89^ 
Unnecessary issues, Expenses caused by the trial of wrong and, 90, 

Unnecessary litigatioUi ESect of tender— Desire of Courts to discourage. 264. 

Unnecessary party. Goats of a person unnecessarily made a defendant— Scale; ol 'iuoi 
costs, 183. 

Costs of defendant unnecessarily made party, but at 'the auggestten of original 
defendant. 184... 



Costs of Government unnecessarily made party. 184. 
Umoundness of mind. Suits by and against persons sujSering from- 
Usurious bargain, Sacoeseful mortgagee entering into — Costa, 68» 
Usury, PlalntiS entering Into an usurious bargain— Costs. 140. 
Where plaintiff has entered into an usurious bargain— Costs. 


Valuation for appeal, Costs, if included in fixing, 850. 
Valmiwn of appeal. Costs where tenable grounds ahS j 
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of suQoesstal aoliott may be deSaotfla l«om 

871 - 690 . 

789 . 




' Ftflwlioft 0/ $uiti Ffattittlent—Oostei 3951 , 

Finder o»a purcMmr, Pin;oIiawr*a oosis 
189,, 

Spioillo pwformaaoe, Costs as between. 

Sail fos oosts of aefending venioir’s title. 

Suit lot damages— OoBts. 38i, 

W$niQfi mu, Ixleat of lien* 689, 

Famliofi# kowipMnti Costs ineutrei in fcivolous oc irexations aocnsatioiiB, compensation for. 

Costs in case of abase of process of Court and. 712, 

F^ffows pmcmiings, Abuse of process of Court and contempt of„Oourt, costs of, 711—719. 
Vim-MmiraUy, .Principle as to award of costa in admiralty and, actions, 296, 

¥im>AimimUp mimm, Admiralty and— Costa of, 298—S07, 

w 

IFaiiiitr, by witnes#«^ tender of expenses. 782. 

F«rru»li, mie m to non-liability to suit of officers acting judicially for official acts 

done la gaod fftitb, .and of officers executing, and orders— Coats. 867. 

Sail for costs in case of, and re-sale. 778* ». 

WMing^pp'^f mmpmp, Costs in case of appeal against order on winding up -petition, 629, 
Oo^ilpcldenl lo a winding up petition. 188,389.:' 

its. 


Ooile .of* 

CcmIb petitioner in. 620. 


616, 




119. 


Ooili of petition for, by Court. 

Ctoftli 'of foluntary. '8t7.- ■ ' ' , 

, ' Costs wbere sewril petitions are pesented for. 621. 

^ IFiMdinp up order, Oosla* bow aSeoted -by dlsobarge of. 628. 

ffUMmwal of appmh Costs of memorandum of objections in case of, 726. 

Party allowei:l^^ wilMraw from appeal— Liability of, for costs of lower Court* 

691, ' ' w 

Costs in case of. 360. 

CosIt separstfbn— Beturn to oobabitation. 378. 

, of withdrawal of Small Cause suit. 782. 

’ due date of baarlng—Saj parte order, 721. 

OoSte In Mlbdra^ffSl or dismiss! for default. 878, 
tots of. 720-lil* ‘ ; 

Omi^$ practice as to-^kigbt of plaintiff to withdraw suit with liberty to king fresh 

aail, 722. 

Costs* where appellate Court allows, or appeal. 723. 

—or abandonment of part of claim— Payment of costs, 817* 

Profieions of Ihe Civil Procedure Code as to costa in case of— Coats. 720, 721, 

Sotli of costs when suit withdrawn. 7S0. 

^ WUfl0mi ffiXAMlSAflOH OF WOTHISS. 

' ‘ ' Ocmil, and expuMS of, 788—783. 

Cpk’tawrid by way of expenses of oomplainants and— Eulea by sweral High Oourls* 


iSiifei 

ii*i: 






, 908. 

CfiiiiiiOfj.aliindlug by counsel, 688, 

Opto '"of' commission to examine purdanasMn lady— Who should bear, 382, 
Coils cjd, d6taiiiihg.n'ac»ary#, 298*;; 

Okif of, i» Orimlaal «Si, IW, 
lipapsof* 'iSI, 

f ep;paid to- pleader to examine, on commission— If allowed, 

' ^inilly 'df ax^eration— Costs, 91* * 


388, 
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Kighl of, lo costa mourred m appearing to g !?0 evitooe. 7Si* 

0 xpeiis 0 s of attendance tendered to liim. fSi® ^Si« 
XJnneoessary costs — Expense of— Service of summoiaa on wrong person*' iS. 
Waiver by, of tender of expenses, *IS2. 

Wbwon, Oases in wbiob. security for ooats.demanded— Where plaintiS is a. 8if 
Where plaintiff is a— Security for costs, 807. 

: Wofis mi -Phrases, -^ All proper costs and charges incident and reasonablf 

A::;:;:;:;::::::;. 

“ Oosts and charges.” 7. 

** Goats as between solicitor and client,” 6. 

“ Costs ‘ attending * and ‘ costs consequent * on an application, ©to,” 8* 

“ Oosts between party and party.” 6, 

“ Costs, charges and expenses.” 7. 

“ Costs de inoremeuto or oosts of increase.” 7, 

“ Costa in any event.” I3i 
“ Oosts in proportion.” 13. 

** Oosts ‘ in proportion,’ Meaning of,” 229, 

** Oosts in the action,” 11. 

** Oosts in the cause.” 7,11. 

“Coats of the cause,” 7,' 

“ Oosts of and incident to all proceedings.” 6. f 

“Costs of award.” 368. ' 

“ Costs of conveyance,” 7. * * 

“ Costs of execution.” 7, . ‘ 

“ Oosts of issues.” 8. 

“ Coats of lease.” 7. ' 

“ Oosts of maintenance.” 8, 

“ Costs of realization.” 8. ■ 

“ Coats of reference.” 8, 868. 

“ Oosts of special case.” 363, 

“ Costs of suit.” 8. 

“ Costs of summoning jury, jury, etc.” 7. ' 

“ Costa of the cause.” 868, • 

“ Costs of the day,” 12. 

“ Costs only.” 6, 

“ Costa to abide the event,” ", 8. 

“ Costa to abide the result,” 13. 

“ Oosts to follow the event,” 8, 

“ Decree for oosts ‘ according to usual practice,’ ” 198. 

“ Discretion of Court,” 19. 

“Dives coats,”' 7, 

“ Double or treble oosts.” 11, 

“ Executorship and testamentary expenses.” 311. 

“ Extra oosts,” 6, - 
“ Full oosts,” 10. 

“ Judgment with oosts.” 8, 

“ Proportionate oosts.” 10, 

Subsisting decree ’’—Meaning of. 213, 

“ Taxed oosts.” 8, 

WrUim siatmmnt^ Oo^ts where permission was, granted lo file, out ol fela©, III, 

Wfong>doert Joint— Costs of. 219, ./ 
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Zamniar, and Putneedar, costs of. 219. 




